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With regard to the first issue the lower Court ordered the defendant 
[plaintiff ?] to pay the sum of Bs 328 8, being the difference between the stamp 
on an application and the Court fee on a plaint for property of the value of the 
subject-matter of the award On the second and third issues the Court made the 
following remarks — '' It is to be observed that the plaintiff seeks in this case to 
have an arbitration award filed under s 525 of the Civil Procedure Code The 
defendant contends that the award is collusive and fraudulent, the arbitr'iitor 
guilty of corruption, and that matters, which were not intended to be leferred^ 
to arbitration, have been included in the award These objections of the 
defendant are such as aie contemplated by ss 520 and 521 of the Civil Proced&re 
Code When such objections are raised against an attempt to file an award 
under s 525, the rule laid down by PoTSTlFFX, J , in the case of Sreeram Chow 
dhry v Dtnobundhoo Chowdhry (I L B , 7 Cal , 490), must be followed His 
Ijordship says But in m> opinion this goes to show that it was not intended 
that an award should bo filed undei s 525 if eithei of the parties to the reference 
showed cause against it by afiidavil^or verified petition within the provisions 
of s 520 or s 521 In such cases I think it would be the duty of the Court, 
without inquiring into the validity of the cause so shown,'’ to refuse the applica- 
tion to file the award, and to leave the applicant to his remedy by suit In this 
case the defendant’s objections amount to those mentioned in ss 520 and 521, 
and when such objections have been [13] made, the plaintiff s prayer for 
filing the award must, under the above precedent, be refused 

On all these accounts I am of opinion that the relief claimed by the plaintiff 
cannot be allowed to him in this case, and that his case must fail both on facts 
and law ” 

The plaintiff appealed to the High Court \ » 

Baboo Chunder Madhub Ohose and Baboo Abtnash Chunder ifmerjee for 
the Appellant 

Baboo Mohesh Chunder Chowdhry and Baboo Kali Kissen Sen for the 
Respondent 

The Judgment of the Court (Mitter and Tottenham, JJ ) was 
delivered by 

Hitter, J« — We are of opinion that in this case there is no appeal, because 
the proceedings in the lower Court were held under ss 525 and 526 of the Ci\il 
Procedure Code While rejecting this appeal upon this ground, we are at the same 
time of opinion that the lowei Court has exercised a jurisdiction not vested in 
it bylaw, in deciding the question raised inj:he second issue menili/vned in its 
judgment, viz , whether the defendant did not agree to the terms bf the ekrar 
nama, and they were fraudulently made Tt appears from &’ 526 that the Court 
has jurisdiction to adjudicate only upon the grounds of objection mentioned in 
ss 520 and 521 Now, thedefendant s objection thkt be did not agree to thet9rms 
of the ekrarnama, and that he was imposed upon in being persuaded to put his 
signature to the particular ekrarnama, whiqh was the foundation of the award 
in this case, is not one which comes within the purview of ss 520 and 521 
When an objection of this nature wasj raised it was the duty^ of the Court to 
reject the application under s 526, and refer the parties to a regular suit No 
doubt the defendant also raised certain other objections which came within the 
purview of ss 520 and 521, but the lower Court has 9ot disposed of them, being 
of opinion that the mere fact of their having been mentioned in the petition of • 
objection would oust it ^f its jurisdiction to deal with the case under ss 525 and 
526 Whether thip view of thelawis corrector not, it is laot necessary to determine, 
but it IS quite clear to us that the lower Court was not competent in this case to 
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adjudicate upon the second issue raised before it, [14] V17 , “ whether the defen- 
dant did not agree to the terms of the ekramama and they were fraudulently 
made ” We, therefore, set aside the decree of the lower Court by which the plain- 
tiff’s suit was dismissed, and direct that the application under s 525 should be 
rejected upiui the ground that the defendant had raised an objection which the 
Court under ss 5^5 and 526 could not dispose of It further appears that the 
lo'v^r Court, upon the objection of the respondent before us on the 28th March 
•1881, directed that the plaintiff should pay a Court fee stamp of Rs 328 8-0 
to make up the deficiency in the Court fee stamp required for the plaint The 
lower Court was evidently under the impression that this being a suit the plain- 
tiff was bound to pay the Court fee for a plaint according to the value of the 
suit as required by the Court Pees Act, but it has evidently overlooked the pro- 
vision of the law that the application for enforcing an award under s 525 shall be 
simply numbered and registered as a suit between the parties It is not considered 
a suit, but it is to be numbered and registered as a suit Therefore, under the 
Court Pees Act tjie plaintiff appellant was gnly bound to pay the Court fee for an 
application to the lower Court The order of the lower Court, dated 28th March 
1881, directing the^lftintiff to pay Rs 328 8 Court fee stamp to make up the 
deficiency is therefore erroneous, and in making that order the Court acted in the 
exercise of its jurisdiction illegally We, therefore, set aside that order alsq That 
Older being set aside the plaintiff will be entitled from the lower Court to a 
certificate for the refund of that stamp Under the circumstances of this case, we 
think that in the lower Court each party should bear their own costs In this 
^ Court the respondent is entitled to recover his costs from the appellant 

Decree modified 

NOTES 

[APPClClUOif TO FILE AWARD IN PURSUANCE OF AN ARBITRATION WITHOUT 
THE I^RVENTION OF A COURT- 

The Court is competent to inquire into questions relating to the factum and validity of 
the agreement to refer and of the award 25 Cal , 757 (F B ) overruling 10 Cal , 11, 17 All 21 
F B 28 All b21 20 Mad 89 Contra 20 Bom , 596 These are all decisions under section 
523 of the Code of 1882 In the corre««ponding section, para 21 schedule II of the Code of 1908 
the words ** where the Court is satisfied that the matter has been referred to arbitration and 
that an award has been made thercoh were added thus negativing the view of the Court 
of Bombay and giving effect to the view of the other High Courts An order made on an 
application under s 525 of the Qbde of 1882 (para 20 sch II of the Code of 1908) is now made 
appealable under section 101 (1) cl / of the Code of 1908 3 

[18] APPELLATE CIVIL 

The h‘d May, 1883 
Pqjesent 

Mr Justice Mitter and Mr Justice Wilkinson 

Fuseenun Defendant 

versus 

Kajo and others Plaintiffs 

Guardian — GuarSianship of female minor — Mahomedan law — Begulation X of 
1793, s 21— Act XL of 1868, s 27— Act IX of 1861 
The effect of s 21 of Regulation X of 1798, and of s 27 of Act XL of 1858 is, that no 
^person other than a female Shall in an} case be entrusted f^ith the guardianship of a female 
minor • 

* Appeal from Original Order No 846 of 1882, against the order of H Beveridge, Esq , 
Distnct Judge of Patna, dated the 81bt July 1882 
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Held, therefore, where a Mahomedan mother had b} marrying a stranger forfeited her 
right to the guardianship of her children, that in the case of her female children their grand 
mother was entitled to be appointed guardian to the exclusion of male relatives And the 
fact that the proceeding in which the right is sought to be established is under Act IX of 1861 
does not afiect the rule > 

This was a suit under Act IX of 1861 for the guaidianship of infant childien, 
brought by their maternal grandmother, one Mussamut Kajo, against \hei^ 
mother, Mussamut Fuseehun, and their paternal uncles, Abu Saleh and Abu 
Mahomed One of the children was a boy over the age of seven years, one a 
girl aged twelve years, who, according to Mahomedan law, had httamed the' age 
of puberty, and the other two children were girls under twelve years of age 
The plaintiff claimed the guardianship of the children, on the ground that their 
I mother had married a stranger 

The District Judge held that the mothei had by manying a stranger forfeited 
her right to the guardianship of the children, and appointed the uncles guardians 
of the boy and the eldest girl, and appointed the plaintiff guardian of the 
younger girls Mussamut Fuseehun appealed to the High Court 

Mr Branson and Babdo Sahgram Singh for the Appellant 

Mr Amir Ah and Moonshi Serajul Islam for the Bespondents 

The Judgment of the Court (MiTTER and Wilkinson, JJ ) was dehveied by 

HittePf J. — This case was once before this Court, and was remanded to 
be retried with reference to the observations made in the remand judgment 

[16] The proceeding m the lower Court was commenced by a suit under 
the provisions of Act IX of 1861 brought by Mussamut Eajo, the mother of 
Fuseehun, claiming the custody of her four grandchildren, ^ e ,^h^ chifiren of 
Fuseehun One of these children is a boy, and the other three arc^irls They 
are all admittedly under age 

The District Judge finds that the boy is over seven years of age, and the ^ 
eldest girl, Beebee Sulima, is nearly twelve years old, and has arrived at puberty 
in the sense m which that term is used in the Mahomedan law 

There was a counter application made by Abu Saleh and Abu Mahomed, 
their uncles, and Mussamut Sobi, their father s mother, in which they opposed 
Mussamut Kajo’s claim, and set up their right to the guardianship of these 
minor children 

The Judge has found that the other two girls, viz , Surah and Habilea, have 
not yet arnved at puberty Upon these findings he has declared that Mussamut 
Kajo IS entitled to the custody of these tj^o girls, and the uncles to the custody 
of the boy and Beebee Sulima It was admitted before the learned Judge that 
the mother Fuseehun, having contracted a second marriage with a stranger, had 
forfeited her superior right of guardianship under the Mahomedan law « 

In this appeal the order of the lower Court as regards the two younger 
girls is not questioned , but it has been edhtended that MusS!amut Kajo is also 
entitled to the guardianship of the other two children 

So far as the question of guardianship of the boy is edbeerned, we see no T 
reason to interfere with the order of the lower Court It is in strict accordance 
with the provisions of the Mahomedan law on thejsubject 

But as regards the girl Suhma, we are of opinion that the order of the lower 
Court IS not correct « It seems to us that the law upon this subject has been 
laid down by the Legislature, which, if it has modified the Mahomedan law, 
must govern our decision 

• 

n 
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In s 21, Begulation X of 1793, ifc was enacted that the guardianship of a 
female minor shall in no instance be entrusted to a person other than a female 

[17] This law was applicable to persons whose estates were under the juris 
diction of the Couit of Wards But as regards minors, whose property could not 
be brought under the supeimtendence of the Court of Wards, it was enacted by 
s 2^f Act XL of 1858 that the care of the persons of such minors, and the 
charge of their property, shall be subject to the juiisdiction of the Civil Couit 
Section 27 of that Act says that nothing in this Act shall authorize the 
apQpmtment of any person other than a female as the guardian of the person of 
a female 

Whatevei may have been the provisions of the Mahomedan law upon the 
subject, the two legislative enactments referred to above have laid it down that 
a person, other than a female, shall in no case be entrusted with the guardian-* 
ship of a female minor The District Judge, refeiring to s 27 of Act XL of 
1868, says that the parties were not bound by the provisions of that section, 
because the proceeding before him was undei Act IX of 1861 But this latter 
Act only la>s down* the procedure regulating a suit for the custody df minor 
children by guardians or other person entitled to th^ir custody 

The Regulation and the Act leferred to above on the subject pi the 
guardianship of the person of a female minor laying down the substantive law 
with reference thereto must be followed in a suit under Act IX of 1861 

Although the order of the lower Court is in strict accordance with the 
Mahomedan law, as laid down in Baillie’s Digest and Hamilton’s Had>a, we 
may as well point out here that the law laid down by the late Mahomedan 
Jurist^s more in accordance with the spirit of the legislative enactments refeired 
to above Vhis is pointed out in a recent work of Mahomedan law by Syed 
Amir All, wm), in page 196, says “ Among the Hanafis the mothei is entitled 
to the custody ot her daughter until she ariives at pubeity Among the Maliki 
Shafees and Hanabalis the custody continues until she is married According to 
the judgment of the Court ot Algiers it appears that in several notable instances 
the Hanafi Kajis have followed the Maliki doctrines, and decided that the 
mother is entitled to the custody ot her daughters until then marriage ’ 

[18] The result is that the order of the lowei Court as regards Beebee 
Suhma will be set ttside, and Mussamut Kajo will be declaied entitled to the 
guardianship of her person The parties will bear their own costs 

Decree modified 


. Nt>TES 

[ 0UARDIANBH1P— ^ • 

All the enactments referred to in the ladgmeut of this case (Kegulation X of 1798, Act 
XL of 1868 , Act JX of 1861) ha\e been n pealed by the Guardians and Wards Act (Act VIII 
of 1890) which lays down both the law and the pioccdure to be followed 

Section 17 says — (a) In appointing or declaring the guardians of a minor, the Court shall 
subject to the provisions of this section, begsiided b} what, consistently with the law to which 
the minor is subject appears in the circumstances to be for the welfare of the minor 

(6) In considering what will be for the welfarg of the minor, the Court shall have regard 
to the age ^ex and reXgion of the muior, the character and capacity ot the proposed guardian 
and his nearness of kin to the minoi, the wishes if any of a deceased parent, and any existing 
or previous lelations of the proposed guardian with the minor or his property 

(c) If the minor is old enough to form an intelligent preference, the CoUrt may consider 
that preference The above provisions are m conformity witfi the Mahomedan law and the 
Courts are bound to administer stnctly in all questions affectiLg J)he custody of Moslem 
children the provisions of the Mussalman law regarding Elzanat L^eer Ali*s Muhammadan 
Law, Vol II, p, 808 ) 

jSee albo 11 Oal 6T4 , U Cal , 615 ] 



ANAKt) LALL BEBA &c V THE EMPRESS [1883] 1 L.R. 10 Cal. 19 

[10 Cal 18] 

APPELLATE CEIMINAL 

The and Augtut, 1883 , 

Present 

Mr Justice Prinsep and Mr Tustic f Tottenham 
In the matter of the petition of Anand Lall Bera and others 

Anand Lall Bera and others 
v&rbiis 

The Bmpiess, on the prosecution of Azim, peon 

Ptibltc 6ervant — Resistance to public servant — Warrant — 

Return 6f warrant — Penal Code, s 183 
A person was convicted under s 183 of tho Ton il Code for offering lesistance to the 
attachment of property by a public servant The offence was committed on the 4th of 
February 1881 but the warrant under which the public scrv int acted was returnable on or 
before the previous day Held that the conviction was bad 

In this case the accused weie found guilty by the Deputy Magistrate of, 
Tumlook, in that they offered resistance to the taking of property by the lawful 
authority of a public servant, and thereby committed an offeijce punifjhable 
under s 183 of the Penal Code The facts vvere that one Azim, a rnrenue peon 
in the service of Government, was charged with the execution of a Weirrant under 
the Public Demands Eecovery Act, 1880, for the attachment of the moveables of 
one Tulseeram Bera On the 4th of February last, the peon proceeded to 
execute the warrant, and while doing so, he met with obstruction and resistance 
from the accused The wairant under which the peon acted was returnable on 
or before the 3rd ot February 

The accused moved the High Court to quash the order of the Magistrate 

Baboo Jogesft Chunder Dey and Baboo DwarkanatJi Mookerjte for the 
Petitioners 

The Judgment of the Court (Pbjnsep and TOTTENrfAM,3J ) was 

delivered by ^ * 

• 

[19] PrinsePf J — The petitioners were convicted under s 183 of the 
Penal Code foi offering resistance to an attachment of the pioperty of one 
Tulseeram Bera, which the Deputy Collector had ordered in execution of a 
certificate under the PubUc Demands Eecqvery Act (Beng \ct VII) of 1880 
The warrant under which the peon acted stated that the return should be made 
on or before the 3rd February , ^ 

The resistance, it has been found in the present case, wa% offered on the 
4th February, and it is contended before us that uijder such circumstances, no 
lawful order was in force, aftd consequently the priscftier has committed no^ 
offence It appears ta us that^ having regard to the terms of the second clause of 

* Criminal Motion No 166 of 1868, against the order of *Baboo U G Batavyal, Deputy 
Magistrate of Tumlook, dated the 6th April 1883 
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s 251 of the Code of Civil Procedure, this objection is fatal to the conviction, and 
that the conviction, therefore, must be set aside and the fine, if paid, refunded 

Conviction set aside 

NOTES 

[PUBLIC UBYINT- 

Besistance to a peon attaching under a warrant, the term of which had already expired 
IS lA offence under section 188 of the Penal Code, 10 Cal , 18 , 1 Weir 181 So also resistance 
f to a shenff attaching under a defective warrant 49 P R 1906=5 P L R , 578 or to a 
Ghaukidar attaching without the requisite written authority 26 Oal , 274 or to a public 
servant who fails to bring the warrant with him under which he purports to act, ver AIKMAN, 
Jnn27 All,258] 
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PEIVY COUNCIL 


The 4th April, ISSd 
Present 

Sir B Peacock, Sir B P Collier, Sir B Couch and Sir A Hobhouse 


Nilmoni Smgh Deo 

versus 

Umanath Mookerjee and others 


I^titionei 

Defendants 


Nilmoni Singh Defendant 

versus 

Bhoyhanni Debi Plaintiff 


(Dn^ppeal from the High Court at Fort William m Bengal ] 

Prooate — Application for order revoking probate — Succession Act 
(X of 1865), s 243 — hocus sts^ndi of attaching creditor of 
next-of kin to apply for revocation 

A Will on the evidence, was held duly proved An application for revocation of probate 
was made by a judgment creditor who had attached his debtor's right title, and interest in 
famil}' estate, whoreof a one fourth share would, but for this will, which made other dis 
positions, have been inherited by such debtor Whether such an attaching creditor can 
oppose the grant of probate, or apply to have it revoked, is a matter of giave doubt at least, 
in a case which is not founded on the ground that the probate has been obtained in fraud 
of creditors Baijnath Safiat v Desputty Singh (I L R 2 Cal , 208 s c , 25 Sutli W 
R, 489) referred to and Kamolloehun* Duti v Nilruttun Mundle (I L R , 4 Cal , 360) 
distinguished • 

£20] Appeals consolidated and heard as onetrom twodeciees ofthe High 
Ooort (lOth September 1880), (founded on one judgment, reversmg decrees of 
the Judge of the Nuddea district (24th March 1879) 

The judgment of the High (Oourt, against which these appeals were 
preferred, disposed of two suits relating to the execution of the Will of the late 
Bamundas Mookfrjee of Nuddea One of the suits had been mstituted on the 
1st Apnl 187Q by Bhoyhanni Debi, wife of Tarachum Mookerjee, to obtain a 
declaration of her nght to a four annas share of a zammdon under the Will of 
Bamundas Mookerjee, hex husband’s father The letter died on the 5th of 
t January 1876, havmg 'devised by Will his zamindanes and other property to 
hiB sons (of whom ohe was the respondent, Umanath Mookerjee), and grandsons, 
but excluding from the uriieritanoe, except as to a house for tesidenoe and a 
small legacy for maintenance, his son Taranath This son’s share, had it g on g 
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to him, would have been absorbed in payment of his debts , and accordingly it 
was withheld from him, and was given instead to Bhoyharmi, his wife, as a 
provision for herself and her family Bhoyharmi s suit was brought against the 
Baja Nilmom Singh Deo, who, holding decrees against Taranath for rent, had 
immediately, on his father’s death, attached his share in the immoveable property 
understood to belong to the family 

This attachment had been held good, so far as that objection filed ^ 
against it under s 246 of Act VIII of 1859 had been disallowed on the 
11th February 1876 

i) 

The other proceeding out of which this appeal arose was an application b> 
the Baja as Taranath’s creditor, made on the 22nd December 1876, under 
B 234 of Act X of 1865 (The Indian Succession Act), to obtain revocation of the 
probate of the Will of the said Bamundas, which on the day beforoi on the 21st 
December, had been granted to his sons (excepting Taranath), his grandsons, 
and Bhoyharmi 

On the 20th February preceding, the same parties had obtained a certifi 
cate under Act XXVII of 1^60 for collecting the debts due to the deceased 
Bamundas 

Tl e Baja’s petition for revocation, and Bhoyharini’s suit, were heard 
together 

[21] On the 3rd September 1877 the Judge of the Nuddea district gave 
judgment m both , and treating the question as being one between the Baja on 
the one side and Bhoyharmi on the other, regarding the genuineness of the Will, 
he pronounced against it He made an order revoking the probate This 
order was, however, defective m this, that the Court had acted ir disposing of 
the case m the above manner, without due notice to the members of /che family, 
other than Bhoyharmi, interested m the Will 

An appeal to the High Court (Maekby, J , and Pbinsep, J ) resulted m a 
remand on July 9th, 1878, m regard to the above defect On a re hearing the 
Nuddea Court, then represented by another District Judge, gave a similar 
decision against the Will on the 24th March 1879 

This decision was reversed by the High Court on the 10th September 1880, 
in the judgment under appeal, delivered by MoBBis, J (with the concurrence of 
Pbinsep, J ), the Will, on a complete view of the evidence, being held to have 
been duly executed So much of that judgment as related to the right of Baja 
Nilmom Singh to come forward as attaching creditor of Taranath and contest 
the factum of his father’s Will, is reported under the title of In the Matter of the 
Petition of Nilmom Singh , Umanath Mitkhopadhya v Nilmom Singh (I L 
B , 6 Cal , 431) 

The two Judges of the High Court were of opinion that a judgment creditor 
who has attached property of his debtor, believed to have been inherited from 
his deceased father, may, where a Will of* such father, at variance with the 
debtor’s interests, is set up, apply for revocation of the order granting probate, if 
he has reason for disputing the genuineness of the Will ^The High Court 
followed the law laid down m Komollochun Dutt v Nihruttun Mundle (I L B , 

4 Cal 360) 

Mr S V Doyne Appeared for the Appellant, tlfe Baja Nilmom Singb Deo, 
Bahadur * 

Mr Lnth, Q C , and Mr C TF Arathoon, for t^e Bespondents, Umanath 
Mookerjw, Bhoyharmi Debi, and others 
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Mr jS F Doyne was heard upon the question of fact, whether the Will had 
been duly executed He argued that the conclusion [22] of the two District 
Judges, given at distinct times, was correct, and that the deceased Bamundas 
Mookerjee had not executed it, whatever his intention might have been m having 
the draft prepared 

^jCounsel for the respondents were not called upon 
i Their Lordships’ Jud|meilt was delivered by 

Sir R Couch — Tlie question in these appeals i elates to the execution of the 
Wfll of Bamundas Mookeiiee, alaige landed pi oprietor in the district of Nuddea, 
in Bengal, who died on the 7th of J anpary 1875 He had at the time of his death 
three sons living, Umanath, Taianath, and Srinath, and three grandsons, 
Giiendronath, noiendronath,and Norendionath (the sonsof a deceased son name<^ 
Arandas) Theiespondeiit Bhoyharmi is the wife of Taranath The appellant, 
the Baja, had in the years 1863 and 1864 obtained decrees against Taranath for 
ovei Ks 60,000 the district of Manbhoom, which had in 1872 been trans- 
ferred into the distiict of Nuddea for execution 

4 • 

Immediately after the death of Bamundas, namely, on the 11th of January 
1875, Umanath, Siinath, the three giandsons, and Bhoyharmi presented apeti 
tion to the District Court of Nuddea, stating that Bamundas had given th^ whole 
of his property to them, by a Will dated 24th Pous 1281 (7th Tanuaiy 1875), and 
praying for a certificate foi collecting the debts due to the deceased under 
Act XXVII of 1860 A deposition of Norendionath, one of the witnesses to the 
•Will, proving its execution, was made on the 5th of February, and on the 20th 
of February the certificate was granted On the 2nd of February the 
Baja, ihe appelant, applied foi the attachment of the right, title, and interest 
of TaranatlLin certain immoveable piopeity of the deceased Bamundas, and the 
attachment was made a fev? days after Thereupon Umanatli, Srinath, the 
grandsons, and Bhoyharmi presented a petition to the Distiict Couit of Nuddea, 
under s 246 of Act VIII of 1859 (the then Procedure Code) claiming to be m 
possession under the Will On the 29th of June their claim was disallowed by 
the OIBficiating Judge, but by an order of the High Court, dated the 7th of 
September 1875, the older of disallowance was set aside, and the Cou>’t was 
instructed to take up the claim again, with special [23] reference to the question 
of possession, the Officiating Tudge having called upon Bhoyharmi to prove the 
execution of the Will (which he ought not to have done), and tried the case as if 
the question was the validity of the W^ill The lesult of the hearing on the 
remand was that, on the 11th of February 1876, three fourths of Bamundas’ 
share and interest in the estates undei attachment were released, and the 
attachment was held good as to the rdlnammg one fouith The s 246 provides 
that the order passed by the Couit under that section shall not be subject to appeal, 
but the party against whom th« order may be given shall be at liberty to bring 
a suit to establish his right within one year from the date of the order 
Accordingly, on the 1st of Apnl 1876^ Bhoyharmi filed her plaint in the District 
Court of Nuddea for a declaiation of her right undei the Will to a fourth share 
of the Zamindaries, etc , mentioned in the^ schedule thereto, left by Bamundas 
Mookerjee, situatea within the jurisdiction of the Court The suit was brought 
against the Baja, and against Taranath as a proformd defendant The Baja in 
his written statement, file^ on the 7th of June 1876, objected that, as no 
probate had been taken out under the Will as was required by law, the plaintiff 
was not entitled to bring a suit for declaration of her right, and alleged that 
Bamundas did not execute t|;ie Will, and that it was fabricated after his death by 
Taranath and his co-sharers m order to depiive him of the money due to him 
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Before this Urpanath, Srinath, Bhoyhaiini and the grandsons had, on the 
14th of March 1876, presented a petition to the Judge of Nuddea, piaying that 
probate of W 11, or if the Court thought the\ were not appointed executors 
under it, letters of administration with the Will annexed might be granted to 
them The 24th of March was fixed for the hearing, and notice ordered 
to be issued On that date an order was made foi granting probate, but before 
it was given Bhoyharmi was to put in her husband s consent to her takiftig 
probate It was not until the 21st of December 1876 that the Judge granted the 
certificate of probate, and what caused the delay m granting it did not appear 
On the next day, the 22nd of December, the Raja presented a petition to the 
Judge of Nuddea, under [2418 2S4 of Act X q{ 1865, praying foi an order setting 
aside the probate, on the ground that as by the Will the light of his debtor 
Taranath had, in a mannei, been destio>ed, and the Will had been got up with 
a view to defraud him, he ought to have had notice of the application for 
probate, and he had not had notice Bho^harini m hei petition in answei, said 
that the Will was genuine, and ’was duly executed b\ Bamund^is, and tliat the 
Raja couy not become an objectoi in the piobate case, and consequenth, was 
not entitled to apply to have it set aside 

It ma> be well to mention here that by Act XXI of 1870, the Hindu Wills 
Act, certain portions of Act X of 1865, the Indian Succession Act, aie made 
applicable to Wills of Hindus in the teriitories subiect to the Lieutenant Govei 
nor of Bengal, and these portions include the diifeient sections of the Act of 
1865, which have been lefeiied to in the couise of this litigation 

The petition of the Raja for revocation of the probate and the suit b> 
Bhoyharmi were heard together, and issues were framed by the first Court on 
the 7th of June 1876 * ' ^ • 

The principal, and now the onh material one is, was any Will executed bv 
Bamundas on the 7th of January 1875^ Evidence was given on both sides, and 
the Officiating Judge of Nuddea, on the 3rd of September 1877, ordered the 
probate to be revoked and dismissed Bhoyharini's suit against the Raja 
Bhoyharmi appealed to the High Court which, on the 9th of July 1878, set aside 
the order as ii regular, on the ground that notice of the application to levoke the 
probate had not been given to all the merabeis of the famil> who were interested 
under the Will, the parties being at liberty to take fresh proceedings upon 
the original petition of the Raja The deciee in the suit by Bhoyharmi was also 
set aside, and the case remanded to the loi\ei Coiiit to be reheard 

Fresh proceedings were taken and more witnesses weie exarmned, and on 
the 24th of March 1879, the Judge of Nuddeg. gave his judgment He fii st consi 
dered the question whether the Raja was entitled to be heaffid against the Will 
and held that holding a deciee against Taranath, and having attached Tara 
[28]nath*s supposed share of the paternal estatd immediately after the d^ath 
of the father, the Raja did acquire such an interest m it as entitled him to 
opposB probate of the Will, which he contended was not executed by his debtor s 
father, and which purported to dismheiit the debtor He then held that the 
Will was not genuine, sa mg he coneuried generally m the^ieasons foi ths 
conclusion that the Will w is not executed by Bamundas give^ by the Officiat 
mg Judge m the judgment of the 3id of September 1877 He said, howevei, 
that the propounders of tli i '^ill had succeeded m allowing, be>ond a doubt, 
that Bamundas did certa nly contemplate the execution of such a Will, and • 
that he caused a draft ik> be made The probate granted on the 21st December 
1876 was ordered to be cancelled, and the suit by Bhoyharmi was dismissed 
with costs The parties appealed to the High Court, which gave judgment on 
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the loth of Septemb^ 1880 The Court held that the Baja had such an 
interest in the property of the deceased as entitled him to dispute the genuine 
ness of a Will which purported to divert the succession from Taranath to 
another, but that the Will was duly executed by Bamundas, and made an order 
in the af)plioation for revocation of the probate, and a decree in the suit by 
Bho>harmi accordingly, from which order and dbcree the Baja has appealed to 
Ker Majesty in Council The follo^^ing passage from the judgment of 
Mr Justice MORBIS states the reasons for the decision upon the former question — 

^ " The first question that arises is, whether Nilmoni Singh, as a creditor of Taranath, has 

any locus sfandt^ whether he has such an interest in the estate of the deceased Bamundas 
as gives him a right to appl^ for revocation of the probate granted of his Will In support of 
the proposition thit he cannot appl> for levoeation of probate, sever il authorities have been 
cited In the matter of iUee (15 W R ,S51j petitioner, Mr Tustice NORMa\ delivei 
mg the judgment of the Court, says * We have no doubt of the soundness of the proposition 
that a person who is not next of km and who lias no interest in the estate of a testator, has 
no right to oppose the grant of the probate or dispute the validity of the Will In England 
it has been held, that even a creditor cannot controvert the validity of a \^ill, because 
it IS a matter of indif!ereni.e whether he should receive his debt from the executor or from an 
administrator Then the case af [26] Batjnafh Sahax v De^putty Singh (I L ]l 2 Gal 
208 25 W B 489) is quoted to show that the leiriied Judges there considered that in this 

country too, creditors of the next of km to the deceased are not entitled to have citation 
served upon them under s 260 Act X of 1865, calling upon them ‘ to come and see the 
proceedings before the grant of probate or letters of administration ' But this case came 
subsequently under the consideration of another Bench of this Court of whom a member of 
the j^resent Bench was one, in connection with the case of Roniollochun Butt v Nilruttun 
Mundle 'B , 4 Cal , 360), and Mr Justice MARKBY, in* giving the judgment, made the 
following ol^ervations — ‘ If we thought that the decision in Baijnath Sahaiv Desputty Singh 
(I L B , 2 Cal , 298 , 25 W B 489) went as far as to hold that a purchaser or an attaching 
creditor could not apply for revocation of a probate we should as at present advised refer the 
point to be settled by a Pull Bench because wo should disagree from such a ruling * We 
entirely concur in the opinion here expressed and consider that it is applicable to, and meets 
the circumstances of the present case Theic is no question that Nilmoni Singh, immediately 
after the death of Bamundas and before probate of his alleged Will had been taken out 
attached the property which is the subject of the suit of Bho>harini, as the property of his 
judgment debtor Taranath, to which he had succeeded on the death of his father owing to the 
devolution of the pmpertN of Bamundas by natui il succession to Taranath 

In the oase of Bai]nath Sahat v Desputtif Sinqh (I L B , 2 Cal , 208 , 25 
W E , 489), a Hijidu testator died, leaving B, alleged to be his adopted son, 
and C, who would be his heir in default of adoption, and made a Will of which 
B applied for probate, and it was held undei the Succession Act and Hindu 
Wills Act that creditors of C weie not parties having any interest in the estate 
of the deceased, and were therefore not entitled to oppose the grant of probate 
Their Lordships think this was a light decision 

In Komollochun Dutt v Nilruttun (I L B , 4 Oal , 360), the facts 

were that Komouochun and Joynaram, two brothers, originally held possession 
of certain joint properties m which they each had a half share On the 8th of 
Januaiy 1872 Joynaram ^led childless, leaving a widow who would, therefore, 
under the Hindu law,* succeed to his estates It did not appear that she 
ever got into possession of her husband's property,* and on the 13th [ 27 ] 
November 187t5 Komolbchun obtained probate of a Will, executed by Jo>- 
naram shortly before his death Before the grant of probate, namely, m 
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June 1875, the widow had sold her interest in her lllisband’s estate to the 
plaintifif, Nilruttun, who brought a suit to recover her share of the propert\ 
upon the strength of his puichase, alleging the Will to be a forgery Komol 
lochun, who was in possession, defended the suit, upon the ground that the 
Will was genuine* and that by it the property was bequeathed to bimself for 
certain purposes therein specified The Will having been found to be a forgery , 
the Distiiot Judge gave the plaiiitifi a decree foi the share of the property whi^l 
had belonged to the deceased The High Oouit held that the probate was 
conclusive, and that an application should have been made to revoke it, and 
they postponed the final decision until the plaintifi had had dti opportunity gt 
making one The whole passage, from which Mr Justice MoRBib quotes a 
part, IS as follows — 

• “ If this procedure bo followed wc do not see what aic the disastrous consequences of 
holding probate to be conclusnc to which the District Judge illudcs It was said that the 
plaintiff in this case would be remediless, because, iccording to the decision in hatinath Salutt 
V Desputtij Singh (I L R 2 Cal , 208 25*\\ R i8‘)) he could not aTpph to ic\oke the 

probate The point is not di recti} before us but as at present ad\ysed, wc think that the 
plaintiff could ippl} to re\okc the* probate Ho is interested b} assignment in the estate of 
the deceased ind if there be no Will he has l good title, at anv rite, against Komollochun, 
iS far as tfie Will is concerned whether the sale b} the widow Bogolamo}o would be good as 
against the reversioners does nut appear to have been raised ind tried, wc do not, therefore, 
see wh> he should not applv to revoke the probate The ground of the decision in Batjnath 
8dha% V Desputty Singh (I L R , 2 Calc , 208 26 W B , 489) was that the part> there a 
creditor of one of the next of kin, had no interest in the estate of the deceased A purchaser 
from the next of kin is in a very different position from a creditor If we thought that that 
decision went as far as to hold that a purchaser, or an attaching creditor, oouJd not apfily for 
revocation of a probate, we should, as at present advised, refer the point to be setfrnd by a Full 
Bench, because we should disagree from such a ruling ” 

The case in which this judgment was given was that of a purchaser from the 
heir, but no distinction is made between a purchaser and an attaching creditor. 
Assuming that a purchaser can oppose the grant of a probate, or app4 to have 
it revoked [281 (which their Lordships do not decide), they entertain grave doubti 
whether an attaching ci editor can do so, at least m a case which is not founded 
on the ground that the probate has been obtained in fraud of creditors But as, 
after healing the appellant’s Counsel upon the question of the execution of the 
Will, then Loidships did not considei it necessar> to hear the Counsel for the 
respondents, the question whether the Raja could apply foi tlie tevocation of 
the probate has not been aigued before th^m, and therefore the/ give no final 
opinion upon it * 

They considei that the appeal should be decided m favoui of the respon 
dents, on the ground that the High Court was right in holding that the will 
was duly executed by the testator The e&ct of the Will is to give the share 
of Taranath to his wife Bhoyhanni, and it is expressly stated in it that it is the 
object of the testator to prevent Taranath’s share falling into^the bands of his 
cr^itors Some time before his death the testator had had a draft Will pre- 
pared, and sent it to be inspected by two members of his family, and a vakeel 
named Parasaram Mustafi The latter drew up a iievised draft Will, and took 
It to Bansbaria, where Bamundas then resided He approved of it, and directed • 
Chunderkant Surbogy£B to take and show it to his sons at Birnuggur, where 
the family residence was This he did, and returned with it to Bansbana On 
tihe day of bis refcuin, and the next da>, Bamundas was unwell , but on the da} 
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after he asked him about the draft, and on Chundeikant saying that he had 
shown it to his sons and grandsons, who had no objection to offer, he directed 
him to make a fan copy of it The fan copy was made, and was read and 
approved by Bamundas, and then entiusted to his giandson Norendionath to 
keep Thi# was done a fortnight before his death, and the lespondents* case 
was that, on the evening on which he died he asked for the Will and duly 
executed it The Eaja s case was that he died without having executed it, being 
» too unwell to do so, and that it was taken to Birnuggurj and his signatuie put 
to it there on the next day The Will was attested by Norendronath and 
Otunderkant Mookerjee, who was the gomashta at Birnuggui, and they deposed 
to its execution as requiied by the Hindu Wills Act Dmonath Sen, the 
gomashta at Bansbaria, did not atl:est it, but he deposed to having [20] seen 
it executed It was aigued that his not attesting showed that the signatui^ 
of Bamundas w^as forged, and that the signatuies of the witnesses were put 
to the Will at Birnuggur on the next day when Dmonath was not there Othei 
circumstances of a similar character weie lulled upon as suspicious and a case to 
prove that Bamundas died suddenly under entiiely different circumstances fioni 
those described by the witnesses of the lespondenjis was at first set up by the 
Baja, but it broke down, and was not pressed eithei in the hrst Court oi in the 
High Court After a full examination of the evidence and the judgments of 
the first Coui t on the original hearing and the remand, the High Couit came to the 
conclusion that theie was no suffacient reason foi disbelieving the testimony of the 
attesting witnesses and Dmonath Sen, and that it was impossible to discredit the 
direct and indiiect evidence which was piesentedto piove the genuineness of the 
• Will Their Lordships have come to the same conclusion Looking at the facts 
which are not disputed, it appears to them that, so far from theie being ground 
for dillbeli^ing the witnesses, it is moie piobabL that Bamundas earned out 
his mtentio^i to make the Will, and did execute it m the mannei stated, than that 
he died so suddenly as to be unable to do so 

Their Lordships will theiefoie humbl> advise Hei Majesty to afl&rm the 
decree of the High Court, and to dismiss the appeal, the costs of which will be paid 
hy the appellant 

Appp^aldibmtsbed 

Soliciiois foi the \ppellant Messrs Lambot, Patch, and Shakespear 

Solicitor for the Respondent Mi J L Wilso7i 

NOTBS 

[ WHO MAY APPLY FOR THE REVOCATION OF A PROBATE— 

An application lor the revocation of a probate can only be made by a person claiming an 
interest in the estate f ) whose interesti^would be alTected if the will in question was the 
legal will of the testator 16 W R C R 351 See also 21 Cal 697 An heir or one who is 
interested to support a proious will (17 Mad 373) a presumptive reversioner even during the 
lifetime of the widow (8 Cal 570 2t Cal 539) \ widow, though the testator may have left 

sons, til Cal 492 1 C W N 602) an assignee or mortgagee of an hen’s interest in the estate 
(4 Cal 860 20 Cal 37) — all these were held to be persons claiming such an interest in 
the estate * 

But an ordinary crditor of an heir of the testator would not* as such, have any interest to 
apply for revocation 2 Cal 208 17 Mad 373, t 25 W R 0 R« 489 The Privy Council m 
10 Cal 19 entertain^ grave doubts whether an attaching creditor can apply for a revocation 
of probate atleast in a case which is not founded on Oie ground that t?is probate has been 
obtamed m fraud of creditors In a subsequent case the Calcutta High Court purporting to 
act on the opinion expressed^by ihc Judicial Committee held thab an attaching creditor was 
t entitled to oppose the grant of probate on the ground of forgery and that it was in fraud of 
otedxtors S^ also 28 Oal 441 , 16 C W N 1099=16 I C 686=17 0 L J 230 

A creditor of the testator would not as such have an> interest to oppose the will, nor a 
person disputing the Hght of tfie testator to deal with certain property as his own, 17 Oal 48, 

The omeotions referred to abo\o should be taken at the earliest opportunity, 2 N W P, 

a. C H. 2 W ] 
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[80] PRIVY COITNOIL 


The iiSthand 29th June, 1882 
Present 

Lord Watson, SxrB Pi* acock, Sir R P Collier, 

Sir R Colch, and Sir A Hobhouse 

Situl Piushad Plaintiff 
lenuH 

Luohmi Puishad and otheib Defendants 
[On appeal fiom the High Court at Fort William in Bengal ] 

Mortgage - sale of papetaal lease, with conditional agreement to siU 
’ back to vendor, not amounting to moi tgage — Beservatmn of 
right to rppu7 chase — Bight to redeem 

A ptkrchascr o! land another person advancing the purchase money foi him, granted to 
the latter amokurari potta or perpetual lease not as a securit> for the debt, but as an absolute 
acquittance of it At the same time an ekramama was executed whereby it was stipulated 
that when the grantor or his heirs should pay to the grantee or his heirs the amount of the 
above debt without intciest out of Hfe or their own moneys without borrowing from any other ^ 
person then the potta should be cancelled, the grantor huMng no claim to mesne prohts 
during ihc possession of the mpkuraridar ^ ^ 

lit Id that with regard to the terms of the instruments, and the circumjf antes under 
which they were made, this transaction was not a contract of mortgage but evidence of a sale 
and ac<|Uittance of a debt wtih power reserved to the vendor to repurchase under certain 
conditi }ns personal to him 

Two appeals, consolidated and heaid as one, from two deciees (21st July, 
1880) of a Divisional Bench ol the High Couit, affarming two decrees (2nd and 
3rd July 1879) of the Subordinate Judge of Bhagulpore 

The first of these appeals arose out ot a suit brought on 19th March 1879, 
by the appellant against the respondents, and one Chuknaiain Singh, since 
deceased The second arose out of proceedings taken m execution of a decree 
obtained by the appellant against the last-named pel son, m wh^ch the respon 
dent, Luchmi Purshad, had intervened a» objector Both related to interests 
in fifty two villages, part of taluk Barasha m the Bhaguli^re district , and both 
raised the question whether the appellant, Sitql Purshadi m the one case, as 
purchaser of an inteiest in part of that estate, and in the other case, as decree 
holder who had attached another part, had or had not acquired through 
Chuknaram a right to treat the property a% subject to a mortgage which he was 
entitled to redeem 

[81] A mokarari potta of all the abovementioaed villages bad been exe> 
cuted by Chuknaram m favour of the predecessor m estate of Luohmi Purshad, 
the respondent, a right being reserved to Cbuknar|in, by ekramama of even 
date with the potta, to cancel the lease on making a oArtain payment out of biff 
own money without borrowing for the purpose Whether this transaction was 
in effect a mortgage from which the estate was redeemable by Cbuknaram’s 
assignee was the q,ue3tion m dispute 
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Chuknaiain was half brothei of Eamchum Singh, who was father of 
Luchmi Purshad, and had a biothei Chundi Purshad Singh In 1857 these 
three bi others purchased foi Hs 1,30,000 a fouiteen annas shaie in taluk 
Barasha, Ramchuin taking a ten annas shaie and the other two each taking 
two annas •Ramchurn liunished the whole pui chase money , and foi the price 
of the otheis’ shares he obtained a deciee in September 1862 This not l^ing 
paidt Ramchurn took from Chuknaiain, on the 15th January 1864, a mokurari 
l>otta ot his share, consisting of hit> two Milages T)ie potta contained a 
statement that Rs 30,005 weie paid as consideiation for it, this sum being 
made up of Chuknaram’s debt undei the decree of 1862, other amounts due by 
him, and a sum of Rs 10,000 paid ip cash 

On the same date Ramchurn Bingh by ekiainama bound himself and his 
hens to restore the property to eithei Chuknaiain or his hens, whenever he oi* 
they should pay the Rs 30,005 without in teiest 

In May 186g Chuknaiain inoitgagetk his shaie above mentioned to the 
plaintiff (nominally to anothei peison) for Rs 50,000 This was paid off b> 
sale to the plaintiff of Chuknarain s shaie in twenty .one of the fifty two villages 
The present question was not affected b> an alteration, on a family allotment of 
the villages forming part of Chuknaiam’s shaie noi by disputes which oocurred 
m 1864 as to the teims of the ekiainama , noi by the deaths of Ramchuin and 
of Chuknarain 

In the fiist of the piesent proceedings Situl Purshad, offering to pay the 
Pb 30,005 mentioned in the potta of 1864, claimed, as assignee of Chuknaiain, 
to redeem the twenty one villages The defence was that the stipulation m the 
ekramjma was personal to Chuknarain and his hen * 1 ,^ admitting repurchase by 
him or [8ti them, but giving no right to an assignee to redeem as upon a 
mortgage transaction And this defence the Subordinate Judge held good 
The High Court on appeal upheld the decree dismissing the suit 

In the other proceeding Situl Purshad had obtained a decree on the 8th 
Deqembei 1876 against Chuknarain Singh and his sons for Rs 2,25,280, in 
execution 6f which decree he applied to the Court to bring to sale ** the rights and 
interests of the debtors in the profits of the mokurari property,*’ so far as regards 
thirty one of the villages included in it Afterwards, on the 3rd February 1879, 
h6 applied foi the sale, in execution of the entue light and interest of the 
debtor, and the light to obtain back exclusive possession by repaying Rs 30,00ff 
the amount of nazurana bearing no inteiest accoiding to the ekiarnama of 
1864 *’ Luchffii Purshad intervened as an objector under s 247 of Act VIII of 
1859 on the grounds taken in the defence above mentioned This objection 
was allowed by the Subordinate Judge whose order was confirmed by the High 
Court ^ 

Mr / F Leith, Q C , Mr J T Woodroffe, and Baboo Otool Chtinder 
Mulltck appeared for the Plaintiff 

Mr* T H Cowie, Q 0 , Mr B V Boyne, Mr / £> Mayne, and Mr 
H Cowell for the Itespondents • 

For the appellant it was argued that the potta and ekrarnama of 1864 con 
stituted a mortgage, and that accoiding to the rule of equity, which maintained 
the right of redemption in alksuch transactions, the Courts should have held that 
a right to redeem had passed to the appellant as assignee of the mortgagor The 
ekiarnama showed that this transaction was not a mere* grant of a perpetual 
lease on the payment of a premium, with a condition for surrender on repayment 
The tiue construction was that the re-tiansfer was to be on the footing of 
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redemption Beference was made to Lord Hardwick s dictum in Longmt v 
Scawen (1 Vesey Sen, 402), that equity leans extremely against contracts of 
repurchasing where the right of re purchase is created at the same time, con 
comitant with the grant Such a light as was reserved by [38] the ekrarnama 
was not of a purely personal character, only exercisable by those innwhose favour 
it was stipulated, in this case Chuknaram and bis heirs Once established as 
a mortgage, a stipulation piecluding the right of an assignee of the mortgagor 
would be void and ineffectual According to Story's Equity Jurisprudence, 
para 1019, if it should be expressly stipulated that unless the money should 
be paid bv a particular person'the estate should be irredeemablet the stipulation 
would be void — Story s Eq Jurisp , 12th edition Reference was made to the 
judgment in London and South W( stern Baihvay Companif v Gonim (L R , 20 
*Ch D , 562), Cummins y Fletcher (L R 14 Ch D , 699,708), Dookehoje Rai 
\ Hajee Hidagai Ulla (Agra H C F B , 7), irman Pande v Naurutton 
Koonwur (S Sel Rep , S DA., 7ft), ichumbit Sinqh \ Kesha Lai (20 W R , 
128) 

By Regulation XV of 1793, s 10, all mortgages aie to be considered as in 
effect redeemed whenever the principal with simple interest due upon it shall 
have been lealized from tlie usufruct or otherwise , and the same rule applies 
in 7unpeshgi leases to the lattei, the present tiansaction being closeh analogous 
— see Tewaree Loll y Kasseenaiith (2 Hfiy , 256) Macpherson on Mortgages, 
Chap VIII, Reg XVII of 1806 

Counsel for the respondent were not called upon 

Their Lordships* Judgment was delivered by 

Sir R P Collier . — The sole question to be decided m bojih these e,ppeals 
is whether the plaintiff, in the first appeal as assignee, in the sec^d appeal as 
execution-creditor of one Chuknaram Singh, derived from Chuknaram a right to 
redeem certain villages which he alleged to have been mortgaged by Chuknaram 
On the part of the respondents it is not disputed that if he is correct 
m his interpretation of these deeds, and the villages were mortgaged, he has 
the right which he claims But it is contended that the deeds in question 
did not create a mortgage, but were a sale of the property with a provision 
foi its le purchase on ceitain conditions peisonal to the moitgagoi 

In ordei to determine this question it is necessaiy to consider the ciicum 
stances under which the two documents which aio relied [34] upon, namely a 
potta and an ekiarnama of the Ifith Tanuan 1864 were executed, as well as to 
examine the documents themselves 

The circumstances were shorth thi^e Ramchui n.vs as the eldest of three 
biothers, Chuknaiain being a half brothei of the other two Chuknaiain pur 
chased a 14 annas share of some 52 villages m^a zammdari m the joint names 
of himself and his two brothers It was intended that he should havd 10 out 
of the 14 annas, and that each of his brothers should have two annas He paid 
the greater part of the purchase-monev , the brothers paid a comparatively 
small part of it, and they were inde])ted to him In order to recover that debt, 
amounting with interest to upwards of Rs 40,000, he brought an action, and 
obtained judgments against both of them foi something more than Rs 20,000 
These were the transactions between the brotheis^at the time of the deeds being 
entered into ■ , ^ 

On the 15th January 1864 a potta was entered into b\ Chuknaram Singh, 
in which be purports to grant in mokuiaii on perj^tual tenure, to his brothei 
Bamohurn, his two annas share in the 52 villages, at an annual rental of 
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Bs 497 The deed contains these recitals It speaks of the sum of Bs 30,005 
as the consideration or peshkas nazurana money, “ out of which,'* Ghuknarain 
Bays, “ I have taken Bs 10,000 in cash for pavment of the debt due to Baboo 
Barachurn Lai Mahajun.'* — that is another Bamchurn, — “ and the balance, 
Co 's Es 26 005, was paid on account of the decretal money, principal with 
interest and costs incurred in the Zillah Court and the Suddor Court, as con- 
tained in the decision of the Principal Sudder Amin of Zillah Bhagulpore, 
'dated the 10th September 1861 which was confirmed by the decision of the 
High Court of Calcutta dated 10th September 1863, due to Baboo Bamchurn 
Sifigh, plaintiff decree holder from me, the declarant, defendant, judgment 
debtor after deduction of Rs 1 323 remitted out of the decretal money due to 
the said decree holdei and of the amount of costs incurred m the Zillah Court, 
and also after deduction of one half of the decretal money due from Baboa 
Chundi Purshad Singh, second defendant and whereas a deed of acquittance 
of this date with a receipt stamp affixed thereto has been obtained by me from 
the said [ 35 ] deciee bolder T the declarant, ha\e, from the beginning of 1271 
Fash executed this pptta of perpetual mokuiari lease," and so on The potta 
therefore recites that his mokuran lease was given upon an absolute acquittance 
of the debt, and not as a security for its pa\ment 

The ekramama of the same date must now be taken to be in these terms 
(there has been a dispute about the tei ms, which it is not necessary now to 
refer to) It was stipulated between the contracting parties that when Baboo 
•Chuknarain Singh, or his heirs, paid off the said nazurana money of 
Rs 30,000, without interest, from their own pocket, without taking money 
from ^ny otjiei peison to Baboo Bamchurn Sipgh and his heirs, then 
Baboo Ramfkhui'n Singh, or his heirs, would without demanding interest, return 
the said potta oi peipetual lease to the said Baboo Chuknarain Singh, and 
Chuknarain Singh should haye no claim in respect of the mesne profits for the 
period of the mokuraridar*s possession 

Now the question is, whether, as contended by the appellants, these docu- 
ments, though they purport on the face of them to be a sale with a power of 
re-purchase, really amount to a mortgage, or whether, as contended bv the 
respondents, the real intention of the paities was that which appears upon the 
face of them, namel> that there should 1)e a sale, that the debt should be 
acquitted, and that there should be a powei of re purchase undei certain 

conditions personal to Chuknarain 

« 

Both Courts have found in favour of the contention of the respondents 
Such finding m the first place, is entirely consistent with the terms of both 
docunjeiits The opposite finding would not be consistent with the terms of either, 
certainly not with the terms of the potta which speaks of the debt having been 
acquitted and discharged To hold that it was not acquitted and discharged, 
but that these documents were really a security for it, would be to contiadict 
the terms of the n^trument • 

Then, again looking at the surrounding circumstances among other things 
at the value of the properfv, which appears to have been fairly ascertained, and 
the relations of the parties, then Lordships are of opinion that the Courts 
have come to the right conclusion, that this transaction i{f in fact what it pur 
ported to be, [86] and them is no sufficient gronnd for holding it to be what it 
did not purport to be, namely, a mortgage 
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Under these circumstances their Lordships will humbly advise Hei Majesty 
that these appeals be dismissed, and the judgment be affirmed The appellant 
must pay the costs of the appeals , but as they have been consolidated, therq 
will be only one set of costs 

Appeal difnus^ed 

Solicitors for the Appellant Messrs Watkinh d Latteii 

Solicitors for the Respondent Messrs Barron d Roqei s 

NOTBS 

[Followed in 29 Mad 307=16 M L J 106 8 All 452 (467) , I L 11 R 257 (268J See 
as to cases on the construction of similar documents, paras 996 998 Gour s IVansfer of 
Property Act Vol 2 3rd edition 3 

[local 36] 

APPE LLATE CIVIL 

The 3rd May t 188 i 
• PRESENT 

Mr Iusticf Mitter and Mr Tusttcp Wilkinson 

Abdool Hossein Plaintift 
w ms 

Lall Chand Mohtan Dass Defendant 

Beng Act VIII of 1869, s 38 — Meamrovient of land — Fi actional 
• proprietoi — Parties g * 

A part proprietor of an estate is competent under s 38 of Bcng Act Vlil of 1869 to 
apply for measurement of its lands after making the remaining proprietors parties to the 
proceedings 

Mr Tioidale and Moonshi Serajul Islam foi the Appellant 

Baboo Has Behary Ghose for the Respondents 

The facts of this case sufficiently appear fiom the Judgment of the Couit 
(Mitter and Wilkinson, JJ ) which was dehveied by 

Hitter, J« — The question in this appeal is, whether a part piopnetoi of an 
estate is competent under s 38 of Beng Act VIII of 1869 to applv foi measure 
ment of its lands after making the remaining proprietoi s paities to the proceeding 
The plaintiff in this case had a fractional sliaie in a ceitain estate He applied 
for measurement of its lands undei the afcg-esaid section, making his co sliaiers 
defendants, alleging that they had colluded with the tenants His application 
was allowed by the Collector On appeal, the ]pistrict Judge, iel>ing upon a 
ruling of this Court, [87] in Baba Ckowdry v ibedooddeen Mahomed (i L 
R , 7 Cal 69^, has reversed the ordei of the lower Court, holding that it had 
no jurisdiction to order a measurement on the application of a fractional ownei 
of an estate 

It IS contended before us that the ruling quoted is not apfSlicable, inasmuch 
as it IS not clear fro|n it that all the proprietors were made parties in that case 

It seems to us that this contention is well founded It does not appeal 
from the report of the case cited that all the pioprietors of the estate were* 

* Appeal from Appella^ie Order No 28X of 1882, again<%t the ordei of H Beveridge, Esq,, 
DiRtriot Judge of Patna, dated the Slat August 1882, reversing* the order of C Vovvell Esq 
CollectoE of wat district, dated the 22iid April 1882 
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parties to it In another case — Isfian Chunder Boy v Busaruddeen (5 C L B 
132), ID which this question was raised and discussed, the learned Judge said 
** It IS contended that here the co sharer proprietor has been made a party to 
the suit, and, theiefore, the Couit having all the parties before it is not prevent 
ed from dealing with the rights of the parties, and determining whether the 
lands can be measured or not , we are not prepared to say that there are not 
cases in which co shaiei pioprietois being made parties to the suit the right of 
^he plaintiff to measure the lands may not be determined, but we think that 
under tlie special circumstances of this case it is unnecessary to determine this 
pofnt ' 

It is deal that in this decision too the point now befoie us was not detei 
mined The application of the plaintiff was dismissed upon certain special 
circumstances whicli are not applicable to this case The same reservation was* 
made m the case of Moolook Chand Mundiil v Madhoo Soodun Bachuspnttij 

(10 BLR, 398, note , 16 W R 126) 

« • 

The point, theiefore, comes up foi decision before us foi the first time In 
Chum Sinqh v Hoi a *Mahata (I L R, 7 Cal , 633^, a question similat to the 
present was discussed and decided That question was whethei a suit for 
arreais of rent at enhanced rate brought b\ all the shareholders >;jill he, 
notice undei s 14 of Beng Act VIII of 1869 having been issued at the instance 
of some of the persons entitled to the rent The majoiity of the Judges on the 
Full Bench decided this [38] question in the aftirmative It appears to us 
.that the reasons fiven by the learned Judges m that case will equally apply 
heie, and will warrant us in deciding this question in favour of the plaintiff 
Refeiring to the injustice of not allowing a part propiietor to make an applica 
tion for tha notice of enforcement being issued at h>g instance alone m a case 
where his ^ sharers would not join him, Garth, 0 J , said “ The reason of 
their refusing to join may be that they aie colluding with or influenced m some 
way by the tenant Aie these recusants to be allowed to deprive their co 
sharers of the means of enforcing their just dues or, on the other hand, to 
drive them to expensive, tedious, and inconvenient alternation of a butwara ^ I 
think not The simple and obvious remedy foi such a state of things is to 
allow the co sharers, who wish to sue, to do so, by making the recusant co 
sharers defendanos in the suit The Court will thus have all the parties 
before it and the means of doing justice between them In anothei pait of 
his judgment His Lordship says “ The notice is to be given to the persons in 
receipt of the rent, which is the phrase used generally in the rent law, as 
signifying the landlord or landlords, and I think that those persons who are 
entitled to sue as landlords have a]^o the right under this section to give the 
necessaiy peisons noftce ” 

These reasons equally app4 to a fractional shareholder of an estate apply 
mgfo^ measurement on the ground that his co sharers have refused to join him 
If the CO sharers are made parties, the tenants can have no reasonable ground 
of complarnt The proceedings will Save the effect once for all of settling all 
questions regarding the measurement between themselves and all the landlords 
As regards the question of costs, if it appears that the necessity for the applica 
tion arose, not from the recusancy of the tenants, but of the co sharers, the 
latter will be made liable for them 

t We are, therefore, of opinion tliat the decision of the lower Court upon this 
point IS erroneous We accordingly set it aside, and remand the case to be 
tried upon the other points 

Appeal allowed and caee remanded 
26 
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NOTS8 

[ Under the Bengal Act VIII of 1869 an application under sec 38 can be made by i part 
proprietor making the remaining proprietors parties to the proceedings, 7 Cal 633 10 

Cal 36 , 11 Cal 615 11 Cal 644 , 14 Cal 201 But it is extremely doubtful whether after 
the passing of the Bengal Tenancy Act (VIII of 1886) and in view of sec 1§8 of thit Act 
those things may not now be done by a joint co sharer, 17 Cil 638 and it was also held th it 
an application under sec 168 of the Bengal Tenancy Act (sec 38 of Act VIII of 18691 cannot 
bo made by one of several joint landlords ] 

[ 89 ] APPELLATE CIVIL 


The mh July 188, i 
Present 

Sir Richard Garth, Knicht, Chii? p Justice, and 
Mr Justice Macpherson 

Bakhir Mohamlned Plaintiff 

versus • 

Doorga Churn Shah a and anothoi Defendants 

I ~ 

Attachment — Civil Procedure Code ( Act XIV of 1882), s 206 — Property exempted 
from attachment — Execution of decree 

Before property of a judgment debtor can be exempted from execution xs falling under the 
head of the property described in s 266 of the Code of Civil Procedure it ib nocesbary that tho^ 
Court should first express its opinion that buch property is neccss ir^ to en iblc the execution 
debtor to earn hib livelihood, apd the CouH which must decide this point is the Cour> which 
issues the execution 4 

Section 14 (a), part II, chaptci V, of the Goner il Rules and Circulir Ordcis of the High 
Court commented on 

This was a suit for lecoveiy of possesbion of an ox (or for the value thereof), 
which had been seized and sold by a peon of the Court, in execution of a decree 
obtained by the hrst defendant against the plaintiff , the ox was purchased by 
defendant No 2 

The plaintiff, who was a cultivator, alleged in his plaint that the ox seized 
was one of a pair, which weie kept by him for agricultural purposes , and that, 
as such, it was exempt from attachment under s 266 of the Civil Procedure 
Code • 

The Small Cause Court Judge gave the plamtifl a decree fdr Bs 15, the 
value of the ox, with proportionate costs against defendant No 1, but dismissed 
the suit against defendant No 2, at the same time referring the question to the 
High Court, whether the plamtifl should be giveh a decree for damages, s^ich a 
decree being of no use to him, inasmuch as it would be liable to bo attached by 
defendant No 1 in execution of the very decree in which his exempted property 
had been seized 

No one appeared for either party*in the High Court # 

The Opinion of the Court (Garth, CJ, and Macpherson, J) was 
given by ^ 

Garth, C.J. — It seems to me that in this case th^ plaintiff had no rights 
of action • 

* Civil Befereuco No 6 of 1883, from Baboo Jagaddurlat)li Mozoomdar, Judge of Small 
Cause Court of Furrreedpore, dated the 23rd February 1883 
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As a general lule, the defendant (the execution-creditor) would [40] have 
hada right to sell any moveable property of the plaintiff’s for satisfaction of his 
debt, but amongst the exceptions to this rule are stick cattle as, tn the ^"opinion 
of the Court, are nece&sa} y to enable the executimi debtor to earn kts hvehhood 
as an agrteuUurisi ” 

^ In order, therefore, to exempt from execution any cattle of the execution 
, debtor, it is necessary, as I take it, that the Court should first express its opinion 
that such cattle are necessaiy to enable the execution debtor to earn his liveli 
hood , and I also think it is clear that the Court which has to decide this point 
IS the Court which issues the execution 

If thib IS so, it follows that neither the execution creditor nor the execution 
debtoi, nor any Court except that which issues the execution, has any right to 
determine this point and in order that such Court may decide it, I think that 
the execution debtor should have made some application to the Court on that 
ground 

It may be that the lule laid down by the High Court renders it difficult, 
if not impossible, thdt the execution debtor should make this applibation in 
proper time, and it is probable that this rule requires amendment But this is 
not the fault of the execution creditor and it seems clear to me that, qntil the 
Court which issued the execution had declared the bullock in question to be 
necessary to enable the plaintiff to get his living, the bullock was not protected 
from execution 

Furthermore, it does not appear that the plaintiff before the sale ever 
represented, either to the defendant or to the officer of the Court, that the beast 
was privileged from execution This, I think, he was clearly bound to do 

Apartli, however, from this hrst difficulty, which appears to me an msuper 
able one in the plaintiff s way, there is another, which arises upon the question 
of damages 

Assuming that the sale was wrongful, still the proceeds of it were devoted 
to the payment of the judgment debt due from the plaintiff to the defendant 
The price of the bullock, Bs 15, which the Small Cause Court considers to be 
its full value, was paid to the defendant in execution pro tanto of the decree , 
and whatever may be the result of this suit, that money cannot be paid back 
again 

C«] As, therefore, the plaintiff has had full value for his beast m the shape 
of the Bs 15^ which was produced at the sale, it seems to me that even if the 
suit were mQ.intainable the damages would be only the difference, if any, 
between the Bs 15 produced at the iraie, and the value of a bullock of the same 
kind in the bazaar, pus the expenses of the sale, which of course the plaintiff 
had to pay ,, 

The real truth seems to be that the High Court rule in this respect requires 
alteration Those beasts used in ^agriculture are not privileged, until the 
Court has expressed an opinion that they are so , and the rule should be so 
framed as to allow of the execution-debjior making a claim in every case to 
have his beasts ^released, and to give the Court time to decide what may 
sometimes be a difficult question 

I think that the plambff's suit should be disipissed, but without costs 

• Swt dismissed 
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[local 41 ] 

\PPBLLATE CIVIL 

The 28th March, 1883 
Present 

Sib Rkhabd Garth, Knight, Ohikp Justice, and 
Mr Justice Macpherson 

Ibhan Ghuudei Ghattopadhya PlamtiS 
versus 

Shama Churn Dutt and otheis Dofondants 

Landlord and Tenant — E'fcctment, 8nit for --Denial by tenant of hts 

landlords title 

To A suit brought to recover rent iii 1877, the defendant set up hi« lakoraj title this 
suit was dismissed In 1880, in a suit brought by the same plaintiff to obtain khas possession 
of the land in question in the ^prmcr suit against the same defend uit and three others 
claiming under the same title as himself the defence th it the land was lakcra) wis sot up 
b> all • 

i/cW, thit the case fell within the principh of the case of SuityabJmnm Dassee v 
Krishna Chundtr Ghatierjec (I L B 6 Cal 55) and thit the plaintiff, who had succossfulh 
proved that he hid collected icnts from the predecessors of the defendants, was entitled to 
evict them is trcspasseis on their failure to prove their lakcraj title 

In 1880 the plaintiff (who formerly was a co shaiei with others [42] in, 
amongst other lands, the l 9 .nd m dispute m this case) brought th s suit a^mst 
the four defendants to establish his nght and title to one bigha hve ^ottahs out 
of the above mentioned lands, and for the locoveiy of khas possession of the 
same 

In 1877 the piesent plaintiff had brouglit a suit against defendant No 1 
(who had been legisteied as owner in the place of his deceased father, the 
foimei owner) for ai rears of rent In that suit defendant No 1 denied the 
tenancy, and set up a lakeia] title this suit was dismissed, and the plaintiff 
thereupon obtained partition of the piopoity from his co shaiers, and then 
brought this present suit against the four defendants foi the lecovery of the 
share which fell to him on partition 

All four defendants set up a lakeraj title to the land claiming upder the same 
title , 

The Munsiff found that the land was •not the defendants’ lakeiaj land, but 
that it belonged to the plaintiff, and that he had lormeily collected lent from 
the defendants predecessors, and gave the plaintiff a decree declaring his right 
to the share claimed by him, but declined to evict defendants 2, d and 4, Its no 
notice to quit had been served Both parties appealed to the Additional Judge 
As regards the defendants’ appeal the Additional Judge found that they had 
failed to make out a lakeraj title, an^ dismissed their appeal As regards the 
plaintiff’s appeal the Additional Judge held that no notice to quit was neces 
sary, inasmuch as the defendants had denied the plaintiff’s title, but he further 
hold that as the land sued for was held by the defendants as a single tenure 
under the plaintiff and his co sharers, the plaintiff could not at his sole instance, 

* Appeal from Appeifate Decnxi No 1915 of 1881, against the decree of H Boverley, 
liisq , Additional Judge of the 24 Purgunnahs dated the 27th June 1881, affirming the decree 
of Baboo Uma Chum Dutt» First Munsiff of Barasot, dated the 28th July 1880 
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turn out the defendants, but that his co sharers should (notwithstanding that 
partition had been come to) be made co plaintiffs in the suit, inasmuch as the 
defendants were no parties to the partition proceedings He therefore held that 
tiie plaintiff was not entitled to khas possession, and dismissed their [his?] appeal 

The plaintiff appealed to the High dourt and the defendants hied a cross 
appeal 

Baboo Bhoivanee Chiun Dutt for the Appellant 

Baboo Axjfihica Churn Bose tor the Bespondents 

[4S] The Judgment of the Court (Garth, C J , and Macfhersun, J ) 
was delivered by 

• 

Garth, C J — I confess I have ‘’had some doubt during the arguments 
4 ^hether this case comes within the principle which has been so frequently 
acted upon in this Court, and of which* the case of Sattyabhama Dassee v 
Krishna Chunder Chatter^ee (I L R 6 Cal , 55) forms an example , 

But on a closer investigation of the facts, andf having regard to the way 
in which the defendants have framed their defence in the present sipt, I am 
satished that it does come within that principle 

In the year 1877, one of the four defendants, who had registered himself 
as the owner of the pioperty m the place of his deceased father, the former 
owner, was sued for rent by the plaintiff in respect of his, the plaintiff’s share 
of this very land and the defendant s answer in that suit was a denial of the 
plaip|iff s title, and an assertion that he (the defendant) and his father had a 
lakeraj titl^ to the property 

It is perfectly true that in his written statement in that case he also 
alleged that the land was so imperfectly described in the plaint, that he did not 
know for what rent the plaintiff was suing but theie was evidently nothing m 
that point, because there was no question at the trial as to the identity of the 
land in dispute any moie than thete has been in this suit An> insufficiency 
of desciiption, therefore, could not have misled the defendant 

It then appears that foi some time before this former suit was brought, the 
plaintiff and hisco shaiers had not obtained rent from the defendants, although 
their predecessors had done so m foiniei years when, therefore ,the defendant 
in that suit denied the plaintiff s title, and set up a lakeia] title in himself, the 
plaintiff thought fat to proceed no Juither with his suit but ho withdrew it, with 
the intention of brirfgmg a fresh suit, foi khas possession 

J3ut before he brought tlfis fresh suit, he and his co shaiers obtained a 
formal partition of the property and he is noxo solely entitled by virtue of that 
partition to the particular area in the estate in inspect of which he now sues for 
ejectment , and he bungs his [49] suit against all the four defendants, who claim 
under the same t^ilo • 

The lower Appellate Court has dismissed the suit upon the ground that 
the^plaintiff s co sharers sl^uld have been joined as co plaintiffs, but I cannot 
, understand upon what principle, liecause, since the partition, the plaintiff and 
his co-sharers have had no joint interest in the property^ and the area, which 
the plaintiff now seeks to lecover, belongs to himself alone, and his co sharers 
have no interest m it 
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Had the suit been for rent, it might have been different because then, 
notwithstanding the partition, the obligation to pay rent would, in the absence 
of any separate collection, have been to the plaintiff and his co shareis But 
here the plaintiff sues to eiect the defendants as trespassers from lq,nd lohich 
belongs to himjalone , and^to have joined his formei co sharers in such a suit 
would have been nothing short of a misjomdei of plaintiffs <» 

The real question in the case, which has been argued before us here, appeals • 
to be this whethei, in consequence of what the one defendant did when he was 
sued by the plaintiff m the year 1877, oi in consequence of the defence which 
has now been set up in this suit, the plaintiff has an\ right to treat all the 
defendants as trespasseis 

• The point, I confess, which has lathei weighed on inv mind throughout 
the discussion has been, whethei the thiee defendants, who were not sued 
in 1877, ought to be made answeiable foi the conduct of their co defendant,* 
so as to forfeit with him then lights as tlie plaintiff’s tenants and if those 
three defendants m their defence to this suit had contended that they w^eie 
the plaintiff’s tenants, and that he could not sue to eiect them without a propei 
notice to quit, I should be much disposed to hold that the\ had a good defence 
on that ^ound 

But instead of that lino of defence these defendants aie now urging here 
up to the veiy last the selfsame defence, which the one defendant laised in 1877 
and taking that into consideration, I cannot doubt tliat what the one defendant 
did in the former suit was really the act of all the foui and that he was in truth, 
as the registered ownei, defending the suit on behalf of them all 

[M] They now moreover set up an adveiso title in then wrttten 
statement They say, and they have endeavoured to establish tSroughout, 
that they have a lakeraj (rent fiee) title to the property 

This point has been found against them and it being also found that 
formerly their predecessors in title did pay lent to the plaintiff or to his 
predecessois in title, it seems to me that the plaintiff’s case is completely 
made out 

I have already said that I think the Court below was wrong upon the 
point of non joinder of plaintiffs, and I consider that the plaintiff is entitled to 
recover the property in question There appears to bo no claim made heie toi 
mesne profits 

The judgment of the lower Courts will therefoie be leverSed, and the 
plaintiff will have his costs in all the Court^ • 

In accordance with this decision the Appeal No 219:2, which is a cioss 
appeal by the defendants, will be decided m favoyr of the plaintiff 

That appeal will, therefoie, be dismissed with costs • 

« Appeal allotoed 

Cross appeal disvnssed 

NOTBS 

[ BJBOTVEMT— DENIAL OF LANDLORD’S TITLE— 

It IS now finally settled, thatf denial for the first time ih the written statement is not 
suffioient the denial should have been antecedent — ‘2 Mad 346 , 12 Mad 363 15 Mad 123 • 

17 Mad 218 , 13 Cal 96 28 Cal 136 , 28 Cal 223 , 33 Cal 339 , 36 Cal 927 15 Bom 407 , 

18 M L J 163 These ere earlier cases — 10 Cal 41 1 M.L J 218 17 M L J 287 

20M L J U5 ] 
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[10 Cal «S] 

APPELLATE CIVIL 

The 21st May, ISfii 
Present 

Mr Justice Mittfr and Mr Tustic e Wilkinson 

Lai Bahadooi Singh and otheis Plaintiffs 

versus 

E Solano and another Detendants 

Btqht of occupancy, Acqmsttion of — Occupation by ryot as malik — Bent 

Act (lienq Act VIII of 1860), s 6 * 

It IS onl> the holding of the father or other poison from whom a ryot inherits that can 
%e deemed to be th^ holding of the r>ot within the meaning of s 6 of the Rent Act Occupa 
tion by the predecessor in title is not such in occupition as will create in the holder of land 
an> right of occupanc> • Nor c in the period during which the occupant oflind*isin pos 
session as malik be included in considering whether he has acquired x right of occupancy 
such a right must be acquired against somebody and cannot lie acquired b> a m%n against 
himself 

£46] Ml Evans, Baboo Mohrsh Chundej Chowdhy and Munshi 
Yusuf for the Appellants 

Mr Tnndalc and Baboo Chundei Madhnh Ghose ioi the Respondents 

The facts of this case sufficiently appear from the Judgment of the Court 
(Mii^cfr and Wilkinson, TT ) which was delivered 4)v 

Mittel, J — This was a suit to recovei possession of 113 beegahs 5 
cottahs of land in mou/ah Mo/uflPerpoie It appeals that mouzah Mozuflfeipore 
was the estate of Koei Singh Tt was confiscated foi his lebellion, and was 
sold by Government in the yeai 1861 At that sale the defendants’ piedecessor 
in title, Mr R Solano, became the puichasei The estate tlien continued ni 
the possession of Mi Solano till the yeai 1878, when it was sold for anears of 
Government levenue, and purchased by the present plaintiffs This suit was 
commenced on the 23rd May 1879, and there is no dispute between the parties 
that the plaintiffs, aftei their auction purchase, did not receive any rent on 
account of the land in suit from the defendants, wlio aie the executois of the 
estate of Mi ^ Solano The defence in the case was that, although the estate 
was sold for arrears of revenue. Mi Solano had another inteiest in the land in 
suit, VIP' , a guiashtadaiee interest • In the second paragraph of the written 
statement the facts upon which this defence was raised are stated as follows — 
‘‘That in 1222 Fash (1814),^ the then proprietor of mouzah Mo/ufiferpore 
settled with Mt Dalton, indigo plantei of the Nonour Factory, 221 beegahs 
16 cottahs 14 dhoors of land then covered with jungle Mr Dalton cut down 
the jungle and biought the land uifder cultivation at his cost, and since that 
time Mr Dalton and other owners of the Nonour Indigo Factory, one after 
another, continued to hold possession all ^long as ryots, and to pay the rent 
to the malik or proprietor and his representative In 1264 Fash fl856), 
Mr A Louis conveyed bv sale the Nonour Indigo Factory, togethei with the 
disputed and other lands,* to Mr Cole, who again transferred the same by 

• Appeal from Appellate Decree No 883 of 1882 against* the decree of J Tweedie, 
Esq , Judge of Shahabad, dated the 28th February 1882, affirming the decree of Baboo Ram 
Fers^, Bubordinato Judge of that District, dated the 27th December 1879 
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sale to Mr R Solano, since deceased, .inccstoi ol the defendants The 
old papers lelatmg to the disputed land weie debtro\ed dining the Mutiny 
by the lebels, along witlj other pipeis of tlie lactoi\ Mi R Solano 
[47] since deceased, ancestoi of the defend mt, pui chased in 1861, mouzah 
Mo7ufferpoie, wherein the disputed land lies, ind, as shown above, he had 
before his purchase of the mou/ah held in ibsolute gupisht idaree and occupano 
right in tlie said land, which did not in in\ w^i\ become extinct oi null aiffl 
void aftei his purchase of the piopietaii light and estate 

The lowei Couits have dismissed tlie plaintiff ssuit The> have held that 
it was pioved on the evidence tint it least tioin the veai 1263 (185'j) the land 
in suit has been in the possession ol Mi Solfno ind his piedt'cessois in title as 
r^ots, and that the lyotee inteiest of Mi Solano in the ifoiosaid 113 beeghas 
w<Ts kept up after lie became the piopriotoi of the estite Upon this finding of 
facts the lower Couits, being of opinion that the defend ints aio m possession of 
the land in suit as ryots holding i light of occupaiicv undoi s (> ol the Rent Act, 
have dismissed tlie pliintifls suit It fs contended befoieus th if iccepting this 
hnding of "facts as cor i ect, the lowei Couits iie in eiioi m holding that inv 
right of occupancy iindei s 6“ oi the Rent hive been icquned by the 

defendants This contention is based upon two t,iounds 1st tint as befoie the 
puichase*of the estate hv Mi Solano it is not found by tlu lowei Couits that he 
himself had been in possession of the linds in suit fiom the \eai 1261, but what 
has been found is fliat he and his piedecessois in title hid been in possession 
of it undei s 6, tlie occupation b\ the piedecossoi in title is not such an 
occupation is would create in the hoklois of the land in suit in\ light 
of occupanev The second (ontention is that sui;^osing Mi Solano was 
entitled to tack on the ppssession ol his piedecessoi s m title to his •wn 
possession \et the possession oi Mi Solino between 1861 #:id 1878 
could not be added to it so is to cieate i nght of occupanc\, because 
dunng that time he w is in possessio*^ of the whole estate as^malik We ue ol 
opinion that both these contentions aie collect It is quite cleai tint undei s G 
of the Rent Act it is onl\ the holding of the I ithei oi othei peison fiom wdiom a 
i\ot inhents that can be deemed to be the holding of the i \ot witlnn tlie meaning 
of the section That being so, Mi Solano couhl not leh upon the holding oi bis 
piedecessois in title Two cases hive been cited befoi€ us m oidei to show 
that the contraiy \iew [48] has been taken of fins section AVe hav^e examined 
these cases, and we do not think that there is in> foundation lot the con 
tentioTi’- Htnro Chunde) Guho \ Dunm R \ct X Riil 3 >) yi^aUon d Co 

v Shurui Soondatec Dahia (7 W R 395) Then, is icgrids the question 
whethei Mi Solano could iel\ upon his possession ind holding as a ryot 
between the yeais 1861 and 1878, it seems lo us that tlie decisions that have 
been cited hefoi e us are all one w ay In an uni epoi ted case in Regular Appeal 
No 132 of 1877, decided on the 25thFebiuai\ 1879 -Kishrm Petshad Sinqh v 
Hujak Jiadha Pet shad Stnqhy Garth, C I , with lefeience to the contenfion 
put forwaid m that case, n' , that one of tl^p pai ties was entitled to i right of 
occupancy as he had held the lands m suit in tint case in the double capacity 
of a lyot and as piopiietor, siid ‘ But* we tlunk that this \iew^is contiai y both 
to the letter and the spnit of the Rent law A man cinnot occupy the double 
character of landlord and ryot oi make a pieterico ot pi\ mg lent to himself foi 
the purpose of acquiring an occupanc> right against^ othei people It was 
held m that case that undei the cii cumstanees no nght of occupancy could be 
acquired The Chief .Juariice was of opinion that a i>otee Iiolding would ineige 
in the propiietary interest aftei the purchase of the latter It is not necessar\ 
for us to express any opinion upon this question , whethei a ivotee interest 
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merges and becomes extinguished as soon as the lyot puicJiases the estate in 
which the ryotee holding is situated, but the learned Chief Justice held in that 
case, for the reasons given m his judgment, that the lyots couldnot acquire a right 
of occupancy under the circumstances set forth above In the case of Savt v 
PunchamM Roy (25 W R , 503) it was held that, although a ryotee light would 
not merge, still it would lemain m abeyance so long as the r\ot would be in 
jbssession of the estate in anotJiei capacity Mi Justice AlNSLiF, who delivered 
the judgment in that case, was also one of the ludges in anothei case of 
Mokoondij Lall Doobey \ Crowdy (17 \V R , 274) That case was decided b> 
Mr Justice Loch and Mi Justice Ain sijf At first sight it would appeal that 
that case was inconsistent witli the decision of the learned Chief Justice 
[49] referied to above but the explanation that Mi Justice Atnslif gave of his 
views upon the subject iii the Liter case ol Saoi \ Punchanun Boy (25 W P , 
503) goes to show that, so fai as tlie actual decision of the subject is concerned, 
there is no inconsistency between the decision in Mokoondy Lall Doohy v 
Crowdy (17 \V< R, 274y and the unreported case cited above Both in the 
cases of Mokoondy Lall Doohey \ Ciowdij ind Savi \ Punchayiun Roy^ the 
Judges held that though the lyotee inteiest did pot merge, yet so long as the 
lyot remained in possession of the land in x double cap icit\ , that is as Jandlord 
and as ryot, lie could not ac(iuiio a light ol occupanc\ undei s G, Act 

VIII of 1869 In this view we entirely concui Section G says Eveiy lyot 
who sJiall have cultivited or held land foi a peiiod oi twelve years shall li ive a 
right of occupancy in the land so cultivated oi held by him This section, 
therefore, provides that cultivation oi holding foi a period of twelve yeais con 
fers upon a ryot a right of occupancy, that is, i light to leinain upon the land 
against the will of the lofndloid This right of occupancy must, theiefore, be 
acqtiiied against somebody and if a lyot is in possesion of the land in a double 
capacity, Hioth as a lyot and as a malik, it is almost impossible to conceive 
how he can, unde^ these ciicunistances acqune a light of occupancy against 
bimself Therefore, a leasonahle viev^ of the law is, that duiing the time a ryot 
remains m possession of the land in such double capacity the operation of the 
acquisition of the light of tenancy lemains in abeyance In this view of s G, 
Beng Act VIII of 1869, it is quite cleai that, taking the finding c^ the lowei 
Court as coiicct, the defendants cannot be considered to have acquired a light 
of occupancy Tlie decisions of the lowei Court, therefore, upon this point are 
not correct But liavmg legard to the defence laised, we think that this does 
not wholly dispose of the case The defendants haveielied upon then guzashta 
right, and undei s f7, Act XI oi 1859, an auction purchaser of a leveiiue paying 
estate has no right to eject xny lyot hiving a right of occupancy at a fixed lent 
or at a lent assessable accoidmg tp hxod rules undei the laws in force The 
right of occupancy mentioned here is not necessarily the iigfit of occupancy 
under s 6, Beng Act VIII of 1869, and the defendants’ claim as guzashtadai 
rests upon ground [50] quite independent ol the light of occupancy under s G, 
Act VIII of 1869 But it appears that the lower Cou»ts have not inquired into 
this matter We, therefore, lemand the case to the Court of First Instance foi 
re tiial upon the following questions (1) whether Mr Solano, at tlie time of his 
purchase in thetyeai 1279 (1872), had any guzashtadaree light in the disputed 
land , (2), whether, if he had such guzashta light, it conferred upon him any 
right of occupancy (3), whethei that guzashta light was kept up during the 
years he was in pQSse&sioa of the estate as malik, , between 1861 
and 1878 

• 

The parties will be alloAved to adduce evidence upon all these three points, 
and with reference to the second issue now laid down the lower Court will allow 

» 
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evidence of oustom lo bo given, if such evidence be tendeied Costs to abide 
the result 

Ippuil allowed and caie remanded 

[10 Cal 80] 

\PPELL\TK CIML 


The trd Julij,*l6Hi 
PRfcstNr 

Sir Bicharo Garih Ki , Chili JrsncE, ami 

MK JlSlICL AjAtPHLESOR 

• • 

Tlakhdl phurn Mundul Defendant* 
uisn^ 

Watson (V Co Plaintitts 


Onus of proof — ObsUudton Lo exitiiiton of deoer hif a dannant — Civil 
Piocedure Code (Act Vlll of lH}9y s ^2^)) (xicts X of 1H77 and 
XIV of 1H82)y s fJl — Sdtlemcni of fulkni - Right m the boil 

In i suit under 229 of Act \ JIJ of 1869 (s -JS! of A( ts \ of 1877 lud XfV of 1882) the 
onus IS on the plimtiff to establish i prima facie cise of possession ind it is thCn incumbent 
on the claimant to uiswor that case and show if possible i better titjc 

There is no such bio id proposition of law is that the settleuieiit of i julkur implies no 
right 111 the soil 

This >\as a suit undei s 229 of Vet VTII ol 1859 

The land m dispute was situated in iiiehal Bheel Bhaiat Gobindpui and 
was a ryoti holding formerh owned by one ITmakant Mo/urndai and others, and 
had been sold by ihem to Messis Watson X Co , who aftci puichasesued Eaja 
Pramatha Nath Boy, Zainmdai ol Dhulaii, a contiguous mohal, foi lecoveiy of 
[61] possession of some land of which he w’^as said to have wiongfully taken 
possession In that suit Watson K Co in 1874, obtained a decree for 
possession of the land sued loi In being *i)ut into iiossession by the Court, 
delivery of possession was obstiucted b> one Eadhaianian, who claimed a poi 
tion of the land as pait of his patni taluq, Bheel* Julkui Gobindpui Watson 
Co complained to the Couit of the losistance to then possession, stating fhat it 
was m point of fact made on behalf of th^ judgment debtor The Couit held 
there was no substantial resistance to the delivery of possession and directed a 
fresh warrant to issue for delivery of • possession Eadhaiaman appealed iron: 

this order, and the Vppellate Court, conceiving the case to be one falling undei 
s 229 of Act VIII of 1859 remanded it to the lower Court with directions to 
try it on the merits 

* Appeal from Appellate Decree, No GSi of 1862, against the decree of A J B Bambnage 
Esq , Judge of Moorshedabad dat^ the 9th December 186I« affirming the decree of moou 
Bobi Ghunder Gangooly, Munsifi of Azimgunge, dated the 12th January 1881 
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At the lemand healing i he Couit found that Kadhaiaman was the real 
claimant and not the ludginent debtoi, but was oi opinion that he had no light oi 
title to the disputed land, and that he had novel held possession of it , and 
finding that the land appei tamed to Mehal Bheel Bhaiat Gobindpur and was 
comprised i^i the tenuie of Messis Witson A Co , made a decice in thou favour 
directing possession to be given to them m execution of their deciec 

^ Badharaman appeiled, and the Couit holding that the lust Couit had loft 
the leal question between the ])irtics untiied, lemai ded the case again foi 
letiialon the ineiits In tlie meantime iindoi the ordei oi the appellate 
Court, the Civil Couit \raeeri deliveied to tlie deeieo holders actual possession 
of the undisputed piopert\ and nominal posstssion of the disputed poition 
of it ^ 

Subsequenth to the lemand Hidhiiimans p itrii t iluq, Bheel lulkiii 
Gobindpur was sold in exeeution oi idoeiee ind was puichised by one Radha 
madhub, who ag^m sold it to Bioiolil Migidul Biojolal Mundul died, leaving 
a widow Shyain i biiiidaii Bisi ind i minoi son Rakhal Chum Mundul, and In 
was substituted is defend int it tlu application qf his mothei who was liis 
guardian 

The Munsitf tound tint the land el limed h\ tlie plimtiffs as pait of Meh il 
Bhcol Bhai it Gobindpui w is loiined iiiou than fO [52] \oars back by the 
diying up of the water, oi by the silting u]) ot tlie bed of the watei of Bheel Iiilkui 
Gobindpui and that posse -^sion oi it w is taken hist bv the plaintitts vendois 
* and then by Ra] i Piarnaihi Nitli Kov igainst whom the plaintiHs obtained 
then deciee and ilso found th it Uadluj iman bad no light oi title to his land 
it ne^ot having been pioved tint he hadevci heei ni^ possession and that it 
had not l]|gen proved to Inve been pait of his patm taluq, Bheel Julkui 
Gobindpur^ 

The defendant ippoiled to tiie Ihstiiet Iiidge who gave the lollowirio 
judgment ** Upon the local suivevs ind evidence it is cloai that the decree 
undei execution includes the entne block ol lind in dispute Thai being so, the 
claimant has to satisiy the Couit that he is entitled to ask it to abstain fiom 
deliveiing the land to thedoeiee holder kt most the claimant can only show 
that he lias acquiied the iiilkui light o\ei it when snhmeiged The soil is now 
dry, and with the watei the light ovei it, in othei woids, the subject of the 
julkur lease vanishes Pnmatnm theveiy lad of the settlement of a julkui 
as such implies exemption of the sub soil, hoeiuse the soil would cairv evei\ 
thing on it As to the claimants iitie b\ lueie possession since the soil diied 
up, I concuL vTith the Munsiff s fi uhqg igainst the fact I dismiss the appeal 

Tbe defendant appealed lo the High Oouit 

Baboo Out It Das Bancr/f cmnd liiboo Hash B(liaii/ Oliosc, toi the Appel 
lant, Contended that the Judge was wiong in liolding that the meie fact of the 
land being included in the deciee undei execution was suthcient to tliiow on the 
defendant the burden of pioving Ins title to the 1 ind and that in construing the 
defendant’s patni potta the Couit ought to^havi held that tlie defendant’s title 
was not limited to^he julkui ol Bheel Gobindpui as distinguished fiom the bed 

Baboo Bhotoani CJmrti Duii toi the Respondents 

The Judgment of tlie-Comt (Gautii, CI and Macphkrson, T) was 
delivered by 

O'Erthi C J “-The sink out of which this pioceeding aiose was commenced 
some ten yeais ago It was biought by the piesent plaintiffs against Raja 
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Pramatha Nath Roy to lecover cei tain [83] land which they had purchased fiorn 
IJmakant Mo/umdai and othois 

The plaintiffs obtained a dcciee foi possession in 1874 tind \\eie pioceedmg 
to execute it when they weie opposed by one Radhaiiman Munshee, who 
claimed it as pait of a patm taluq which beheld undei apottafiom R®ia Kiishna 
Chund, which was gi inted in the yeai 124J (1834) ^ 

Eadhaiaman s claim was at lust rejected but he appealed, uid altci two * 
lemands tins case came on to be tried between the plamtifls and Kadhaiaman 
undei s 229 of the Code of 1859 

It has now bten tiied b\ the two lowci *Coui ts, ind comes up to this Couit 
on second ajipeal but meanwhile, pondin*? the pioceedings Radhaiaman sold his 
])atni to one Radhamidhub, who again sold it to one Broiolil Mundul, who his 
since died and his widow Sh\ iina Sundiii is the piesent dofendent 

Tiic land in dispute is i plot ol deoi i land which the pi untitls claim undei 
i dai patm lease as pait ot a mehal called Bheel Hliai it •(Jobindpui and the 
Munsifl finds tint it wis formed main yoais igo bv the diving up of the watoi 
Ol the silting up of the bed of Bheel iulkui (lol)indpin the defend ints taluq 
Blieel Bliaiat Ciobindpui and Bheel Tulkur (lobindpui are mehals hold undei 
difleient patins fioiii tiic same /amindai 

The Miinsift lurthei finds tint tins silting up occuiied rnoie tlian thiity 
\ears ago, and tint possession w is t iken of it fust bv tlic plaintiffs vondois . 
ind then by Rai i Pianiatlii Nath Ro> against whom the plaintiffs biought 

then suit iiid obtained the deciee 

• # 

lie also finds that thcic is no leliible evidence that Radii if ainan, the 
claimant, c\oi had possession ol this land tiiat it has not been pioved to foim 
a pait oi Bheel Julkui Gobindpui • 

He, thorefoie, gave the plaintiffs a dcciee 

The District Judge as we undei stand agreed with the Munsifl as to the 
question of possession, and confiinied Ins deciet 

Having now heard the i ise aigucd on appeal we have noioason to believe 
that tlie conclusion at which the lowei Ooints have aiiived is othoiwise than 
coriect 

[84] But It has been contended by the ijipellant that tlic Jqjige has made 
two mistakes in point of law • 

(Hi)— That he has thiown tlie onus ol piool on the wiong party , ami 

• 

(2iid ) — That ho has eiioneoush laid it down as i i ule of law thert the 
settlement of a juikui as such implies exemption ol the subsoil, oi, in 
other woids, that the grant of julkui can i8s with it pnma facie no nght to 
the soil 

• • 

As legaids the fust of these points wo see no sumciont giound foi impugn 
ing the lowei Couit s judgment 

The Judge says, if we uTiideistand him iighth, that upon the question of 
possession he agreed vwith the Munsift, and the Munsiff finds that upwards ot 
thirty years ago the land in question silted up or bpcame dry , and that since 
that Umt Radhaiaman had nevei held possession of it 
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On the other hand, he hnds that the peisons who had possession of it during 
that time were first the plaintiffs vendors, and afterwards BajaPiamatha Nath 
Boy, against whom the plaintiffs brought then suit in 1874, and obtained a 
decree 

It IS aft'gued that under s 229 the onus of proof is thrown upon the plain 
tiffs, and no doubt that is so The onus of proof was thrown upon the plaintiffs 
in^his case They had to prove, to the satisfaction of the Court, that they, or 
the judgment debtor, whose rights they had acquired by the decree, eithei had 
or were entitled to have possession as against the claimant They proved this 
to the satisfaction of both the lower Courts, and so established a prnnd facte 
case , and it was then incumbent upon the claimant to answer that primd facte 
case, and show, if he could, a better title 

It does not at all fodlow that because the Court considers the claim of tfie 
claimant under s 229 to be a hona fide one, the claimant is in point of fact in 
possession of the property Bona tide cls^ims to possession are constantly made 
by persons who never had possession and who are not entitled to it 

Whether the claimant leally had or \\as entitled to the possession which 
he claimed under s 229 was a question to be tried in this suit , and the 
plaintiffs, as I consider, fulfilled prima facie the onus which the law caHts upon 
them, when thev proved [55] that the ludginent debtor, whose rights they had 
acquired, held possession as against the claimant at the time when the latter 
made his claim 

If this were not so s 229 would be productive of the greatest injustice V 
man who holds possession of propeity has a light to retain his possession, until 
somtf other person can show a better right to it 'But if a man who merely 
claims possession under s 229, without in fact being in possession, is to bo 
entitled in law to possession as against the actual possessor, unless the latter 
proves his title, the consequences would be serious indeed A claimant under 
that section, although he had no possession would then be in a better position 
than the actual possessor 

The section may often operate unjustly enough against the decree holder as 
it 18 , but the injustice would be far greater if the appellant were right in his 
contention 

The plaintiffs in this suit, having shown that at the time when the ques 
tion arose in the execution proceedings the> and then judgment debtor, whose 
rights they had acquired, had held possession of the land for 30 years, and that 
the claimant had never been in possession, wcie primi /ac^e entitled to a decree , 
but then comes the second point, that the Judge was wrong in laying down as 
law, that the settlement of a julkur implies no right in the soil We quite agree 
that the Judge laid this down tbo broadly , mote specially as, in the present case, 
we find that in the defendant s patni potta, the julkur mehal in question is 
called a nmiza • 

If, having regard to the acts found by the lower Court, we considered this 
question to bemaAenal to the deter minaiilon of the suit, we should be disposed 
to remand the case to the Court below, to ascertain what passed by the patni 
grant That question might depend m great measure upon what was the state 
of the locality at the tiipe when the grant was made 

* But as the lower Courts have found that the land in dispute silted up 
from the julkur more than 30 years ago, and that since that time the only 
persons m possession of it have been the plaintiffs and the Baja, against whom 
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they obtained their decree, mid that the cUitmani has ntvei been in jiossession of 
it, it seems to us that [56] whatever the rights of the lattei may have been 
under the patni they must long ago have become extinguished by lapse of time 
{j&ee 8 28 of the Limitation Act of 1877 ) 

The appeal is therefore dismissed with costs • 

Appeal dismissed 


NOTBS 

[I ONUS IN CLAIM SUITS- 

As regards this, (1896) 22 Bom 967 (1901) 25 Bom 478 

11 MEANINO OF JULKUR- 

/« Amrileswari Debt v Secietmy oj State (24 I A at 44=24 Cal 604) the Privr Council 
^aid Thou Lordships arc satisfied thit thi term jnll ur is a general one, signifying water 
rights’ ind might therefore apth include the right to drift and strand timbers as well an to 
right to fishing oi an\ othci uiteust of a similar kind in the produce of the river ”] 
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ORIGINAL CIVIL 


188 i 
PliLSFNl 

Mr JiiSiicL PKtoi 


Moheiidro Nauth Dawn v Isbim Chundei Dawn 


Inspection of documents— Ptactice — Affidavit of Documents — Iniufiictency 
of affidavit — Alteration by Uttei of notice already served — Civil 
Procedure Code (Act XIV of 188'-^), ss ISl and llf 

Befoie the Court will make an order under s 138 of the Code of Civil Procedure the 
prelimmar} steps mentioned in s 131 must bo tiken bj the part> applying for the order 

Thf plaintiff had filed a suit against the defendant on 1st Decembei 1882, 
pra\ing foi dissolution of paitneiship, and foi an account of the sale of a right 
to a ceii^ain patent medicine The defendant put m an appeaiance, and the 
pliintiff, on the 19th Decembei, obtained the usual older for the inspection ol 
the defendants documents In pursuance of this or dei the defendant filed a 
verified list of documents with the usual affidavit on the 5th January 1883 The 
plaintiff objected to the sufficiency of the^ affidavit of docuraentfs filed by the 
defendant , and one Pooino Chunder Dawn, an uncle of*the plaintiff, who was 
employed as a general assistant in the firm, made an affidavit stating that 
certain books of account had been kept by tlfb firm, and that these were to 
his personal knowledge now in possession of the defendant, and ha^ been 
last seen by him on the 22nd Septembei 1882 when he had been refused 
further admittance to the shop by the defendant , he furthei stated that certain 
of the account books produced by the defendant imperfectly showed the sales of 
certain articles of the partnership, and that without the pioauction of the books 
of account, which he alleged to be in the defendant’s possession, and which were 
unproduced, the account cojild not be fully proceeded with , that the plaintiff’s 
attorney ha^ written to the defendant’s attorney as to the production of the^e 
[ 57 ] books, and had threatened if they were not produced to take out a 
summons to consider the sufficiency of the affidavit of the defendant 
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The defendant failed to pioduce these books, and on the above afhdavifc of 
the plaintiff’s uncle, the Gouit gi anted a summons calling upon the defendant to 
appear on the hearing of an application on the part of the plaintiff for an oidei 
to consider the sufficiencv of the affidavit of the defendant filed on the 5th 
January 1883 as to the possession ol documents puisuant to the order dated 
19th December 1882 

^ The hearing of the motion was postponed from time to time, and on the 
•21st Mav 1882 the plaintiff s attorney wiote the following lettei to the defen 
dant’s attorney — 

** The summons heiein was intended to be foi production under s 112 of 
the Civil Procedure Code, but in accbidance with the Registrar’s opinion as to 
the proper foim of summons the present summons was issued But I anj 
advised that the application should have lieen under ss 130 to 113 of the Code, 
and I propose to ask the Couit to tieat it as such and if vou aie willing tliat 
the motion should be so tieated my client^s piepaied, and heieby offers to pa\ 
any costs you mav have incuned in consequence of the present form of the 
summons not sufficiently indicating th it the motion is intended to be undei 
ss 130 to 133 

In answer to this lettei the defend int s ittoiney returned the foHowing 
answer — “ Refeuing toyoui lettei of datel cannot consent to your treating the 
application in any othei way than that the notice contains If \ou wish you can 
allow the piesent application to be refused with costs and then make such fiesh 
application as you may be advised 

The matter came on toi lieaiiiig on the lltli lime 

lyfi PhflUps in suppoit of the summons • 

Mr Banneifee covtra 

Pl^ot, J — This application must be lelused The leisoii why I dismiss it is 
a short one the matter comes before me on summons ioi a bettei affidavit, and 
it IS sought to alter the application into one undei ss 1 31, 112 and 133 I think 
that would [58] involve a powei of making an order under s 1 33 more extensive 
than the Court has Without expressing in opinion as to what oidei the Couit 
would make in a case undei s 133, m i case appropriate to it, 1 do not think 
that the Coui b would make any oidei undei tliat section unless the preliminary 
steps had been taken by thepaity such as aic set out in section 131, and I think 
that no notice puipoiting to be a notue undei s 131 having been given, save 
the letter of thd 21st Mav, and tlieie having been no omission to give notice of 
the time foi ins*pection and no olnectKjri to give inspection having been made, 

I am disqualified fiorn* acting undei s 133 J dismiss the application on the 
simple ground that I am not clothed with lutlioiiiy to act undei s 133 

• Application lefused 

Attorney for the Plaintiff Babo(i W L Dost 

Attorney for the Defendant Baboo G C Ckunder 


« NOTB8 

aho (1887) 14 Oal 708 0 P C 1908 0 11 18] 
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[10 Cal 583 

ORIGINAL CIVIL 

The 12th August, ISSA 
Pkbsent 

Mb Justice Pigot 

Peacock and others 
versus 

B 3 r]nath and others 

Practice — Consoltdaiion of suits on application of plaintiffs 
• ConRolidation of suits on application of plaintiffs allowed 

This was an application made on behalf of the plaintiils on notice to the 
defendants for the consolidation of two suits pending in the High Couit, and 
for an ordei that the evi^nce m the one suit be received as evidence 
in the othei « 

The notice of motion served on the defendants was as follows — 

Take notice that an applicatioii will be made on behalf of the plaintiffs m 
the suit of Peacock v Byjnath for an ordei that this suit may be consolidated 
and heard along with suit No 557 of 1882 which is now pending in this 
Honourable Court between the same paities, and that the evidence to be taken 
in the said suit may be lead and filed as evidence mthis suit, and that the time 
for the return of the commission in the said suit No 557 of 1882 may be 
extended for three months, and that the plaintiffs and the defendants Byji^ath 
may be at liberty to adduce such fuithei evidence under the said cc^mission 
as they may deem necessary' for the purposes of this suit 

[69] Mr Stevenson, a member of the firm of Graham Company, and 
the constituted attorney of the plaintiffs on affidavit stated, that the plaintiffs 
had had business tiansactions with the defendants, both in England and 
Calcutta, for the last eight years , the course of business being that the plaintiffs 
consigned piece goods to the defendants firm at Calcutta, for sale by them 
upon special teims as to remittance of the pioceeds of sale to the plaintiffs 
That on oi about the 27th Septembei 1882, one of the partners of the defen 
dants who was in England suspended parment, and on the 3rd Octobei 1882, 
the firm of Graham & Company m Calcutta received a telegram from the plam 
tiffs directing them to bring a suit and obtain an injunction foi pFotection of 
then goods in the hands of the defendants firm in Calcutta , that Such a suit 
was filed on the 5th October 1882 to lecovef 226 bales of piece goods, the suit 
being numbered 557 of 1882, that an agreement was come to between the 
plaintiffs and defendants, which was recorded iif an order of Court, dated 
80th October 1882, regaiding the custod> and future sale of the goods sued ?o) 
and the deposit of certain Government securities endorsed m the joint names 
of the plaintiffs’ and defendants’ solicitois, with the plaintiffs’ attorneys to be 
held by them until the determination oi the said suit and of an^ other suit oi 
suits, that might, within six months from the date of the said order, be bi ought 
for the purpose of detei mining the rights of the plaintiffs oi defendants, or of 
any peisons claiming as consignors oi vendois of all goods appearing by the 
books of the defendants’ dalculta firm to have been consfgned from England to 
them and to have been sold and delivered since 1st January 1882 That the 
plaintiffs within the aforesaid penod of six months filed the present suit on the 
28tb Apid 1883, which related to goods which were consigned by the plaintiffs 
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to the defendants for sale, and which had not been accounted for, and which 
it was believed had been disposed of by the defendants since January 1862, and 
asked for an account of the dealings between the plaintiffs and defendants, and 
for an enquiry as to damages, and that the securities deposited under the order 
of the SOtfi October 1882 might be applied towards payment^ of the amount 
d^e, and that that suit might be taken as supplemental to the suit S57 of 1882 

[60] The affidavit further set out that the defendants’ written statement 
filed in the last suit advanced the same claim to the goods the subject of the 
suit as had been advanced by them to the goods, the subject of the Suit 
No 557 of 1882, and repudiated the plaintiffs’ claim on the same grounds, and 
further raised an objection to the later suit on the ground that the relief sought 
ought to have been claimed in suit No o57 of 1882 That on the 27th 
January 1883 an order in suit No 557 of 1882 was made that a commission 
should issue to take the evidence of one Evangelo Vasilopulo then in Calcutta, 
and that the defendant should within three months 4 apply for another commission 
to England for the further examination of the said witness That such 
further commission ^as issued in April 1883 , 

The defendants declined to consent to the consolidation of the two suits, 
and to the admission of the evidence in the'one case as evidence in thff other 

Mr Jackson foi the applicants cited au unreported case of Khettei Mohun 
Dossv Behan Loll Doss^ No 264 of 1881 , Cecil \ Briggs (2 Term Eep , 639), 
Amos V Chadtotck (L E , 4 Oh D 869) The Melpomene (I E , 4 A and E , 
129), as showing that the application ma> be made b^ a plaintiff , l<!ehal Singh 
V Syud Ah Ahmed (15 WE, 110) The unroported applications in Suit 
No ^11 of 1881, and Suit No 637 of 1881, heaidow the 2nd Maich 1882, and 
in Suit Nb 268 of 1880, vi7 , Bamessor Dass v Surrosuty JUassi were also 
referred to The last was an application by defenaants for consolidation, 
plaintiffs opposing, and there the order was made foi consolidation, and the 
cases on consolidation cited in 1 Seton on Decrees, 326, weie referred to 

Mr Phillips for the Defendant Byjnath 

Pigot, J I ordeied the suits to be set down and heard together commission 
to be variej^ and to be considered as taken in both suits Both parties to be at 
liberty to adduce such witnesses as they ma\ be advised , plaintiffs to furnish 
defendants, and defendants to furnish plaintiffs in second suit, with list of docu 
ments duly verified by the plaintiffs agents within ten days Inspection to be 
given [ 61 ] immediately of all documents so set out, and, if necessai> , order to be 
transmitted by plaintiffs plaintiffs, if requested by defendants, to transmit order 
by wire to enable iq^pection of such^ocuments as may have been tiansmitted to 
England at all reasonable times and places Costs reserved, in dealing with 
which it should be considered whether plaintiffs were in default in not includ- 
ing ^all causes of action in one suit, oi whether then conduct is susceptible of 
explanation ^ 

Attorneys for the Plaintiffs Messrs Boherts, Morgan d Co 

Attorneys f(5t Defendants Messrs Sanderson d Co 


KOTBS 

[OOllftOUDATlOR OF WITS- 

also (1394) 22 Oal 6ll at 5i7 21 W E 196 , 24 W B 217 7 B L R Ap 42 , 15 

W R 110, 9 Bom L R, 11041 
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[local 61 ] 

APPELLATE CIVIL 

Thr 16th July ^ 1883 
Present 

Sib Eichard Garth, Knight, Chief Justice 

Kali Prosad Banerji Judgment debtor 

versus 

Messrs Gisborne Co Decree holders ^ 

Court Fees Act {VII of 1870), cl 17, % 19 — Stamp on memorandum of 
• appeal by jiidgment debtor in custody from order refusmg 

application to be declaicd insolvent 

A ludgmont debtor, whilst m custody applied to th( Court, under Chapter XX of the 
Civil Procedure Code, to be declared an in!soh*ent The apilication wdb refused, and the judg 
ment debtor ippealed against the order rejecting his application No Court fee war affixed 
to the memorandum of ippeal 

Held, that no Court fee was leviable, under cl 17 of s 19 of the Court Fees Act 
In this case Messis Gisborne A Co otiginally sued the appellant foi rent 
of an ijaia held undei them by him, and obtained a decree , at the leqiiest of 
the appellant the> agieed tu tike satisfaction by instalments The appellant 
failed to pay one instalment and was on the application of Messrs Gisborne 
& Co , arrested in execution ol their deciee 

Having been so airestecl, the appellant, whilst in custody, applied to the 
District Judge ot Bankurah*to be declared an insolvent under the provisions of 
Chapter XX of the Code of Civil Proceduie The Distiict JudgeAieard the 
application, and lejected it w*th costs on the giound that the applicant 
had fiau [623dulently tuiiisfened his pioperty to fiiends previous to the 
application 

The judgment debtor whilst still in custody, appealed against the order 
of the District Judge, but no Couit fee was afcxed to the memorandum of 
appeal ^ 

The Deputy Registrar was of opinion that cl 17 of s 19 of Act VII of 1870 
applied only (1) to criminal matters , and (2) to petitions by a prisoner peison 
ally, and not to petitions presented on his behalf by his vakeel and that the 
Court fee was leviable under art II sch II oi the Court Fees Act, as an appeal 
not from an order rejecting a plaint, or from an order having the force of a 
decree * • 

The Taxing Ofticer, on the matter being referred to him, was of opinion 
that the Court Fees’ Act applied to both civil and* criminal Courts, and that 
cl 17 of s 19 applied to the case of a person in duress, or under restraint of a 
Civil Court, and that the contention of the Deputy Registrar was erroneous 

He, therefore, was of opinion that as there was no appeal from an order 
directing the arrest of a judgment debtor, and as the only wa*V that a person 
under duress by order of a Civil Court, can get released from such duress, when 
the District Judge refuses to declare him an insolvent, was to appeal to the 
High Court against the District Judge’s order as provided by s 588, cl 17 
of the Code, the appeal was directly connected with the appellant’s duress, and 

* Reforonce under s 6 of the Court Fees' Act Vll of 1870 
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that oonsequently no Court fee was lequired under cl 17 of s 19 of the Court 
Fees* Act 

The Taxiij^ Master, however, referred the following qu^iions to the Chief 
Justice udders 6 of the Court Fees* Act — ^ ^ 

(1) Are the provisions of ol 17 of s 19 limited to petition's directly connected 
vTith the duress*’ 

(3) If so, would the present appeal come within that category *’ 

Garth, C J* — 1 think that clause 17, of s 19, Act YII of 1870 is applicable 
to a case of this kind, and consoguently that no Court tee is payable on the 
appeal 


[ 68 ] APPELLATE CIVIL 


The 6th Jme, idSi 
Present 

Sir Eichard Garth, Knight. Chief Justice, 
AND Mr Justice Macpherson 


^ Amirunessa Ehatoon and another Plaintiffs 

versus 

The Secretary of State for India in Council and others Defendants 


♦ Sale for arrears of revenue — Act XI of 1859, s 33-^ 

Nohfication of sale — Fra'icd 

It IS unnecessary to specify iii the notification of sale the names of the mouzahs included 
in the property sought to be sold All that ib nooessary is to <3pecif> the estates, or shares of 
estates, and number they bear in the Collector s Office 

Seoitiou 3d of Act <X1 of 1859 ohoulS not be read as meaning that under no possible 
d/rcums^fmees can a suit be brought to set aside a ^ale on the ground of fraud 

S'OB iSie ptttposes of the report the tacts of the case are sufficiently set out 
m the flld^ent of the Court (Oabth, C J , and Macphebsok, J ) which was 
dehtered by * 

earthi €• ^ — Id this case, which vse heard yesterday, the suit was brought 
to set aside a revetiae sale under Act XI of 1859 

For this purpose the plaintiffs rehed upon cprtaip irregularities, which are 
said to faiN oooarted ih carrying out the sale its^ and also, as the ^^ntiffs 
allegedt l^at their tehsddar had eolluded with the sertants of the daOMant 

^ ■ - ■■ —i — 

*Appagl Icom’ 'Ongmal Deorae No 152 of 1882, agaihdt ihe decree oiEaboo Bam 
Hadhub Mittar, fiecond Subordinate Jtidge of Backergunge, dated the 27th March 1882 
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No 1, who was the purohaser, to make default in payment of the reveupe so as 
to hnng about the sale of the pioperty, and enable the defendant No 1 to buy 
it at a low prioe » 

The l^tver Court dismissed the suit upon the ground that >the alleged 
irregularities were not (for various reasons) available to the plaintiffs and with 
regard to the alleged fiaudulent collusion the Court said this 

*> 

** It was argued that there was fraud on the part of the purchaser at the 
sale, inasmuch as he colluded with the servant of the plaintiffs, who made 
default in the payment of Government reivenue , but under s 33, Act XI of 
1859, no sale can be set iside on the ground of fraud, so no issue was raised 
upon that point If there was any fraud, on the part of the plaintiffs 
[6i] servants, oi the defendant No 1, the plaintiffs might sue them for 
damages if they liked ” 

% 

On appeal to tins Court two points only have been %rgued with regard to 
the alleged irregularity, which we think it necessary to notice 

It said that the notice in the Suddei Cutcheiy was served on the 1st 
of March 1880, and the sale was advertised for the 30th of March and as, 
therefore, notice was given less than 30 days before the sale, it was contended 
that the sale was bad In support of that view a decision was referred to of 
Justices Mitier and Norris in Bal Mokoond £al \ Jnjtidhtin Roy (I L R 
9 Cal 271) 

With this decision We entirely agree But we find that this "poiiA was 
neither taken in the proceedings before the Commissioner, noi in tiie plaint m 
this suit, nor before the lowei Court And when we come to enquire mto the 
facts, it IS pretty clear why it was not taken, because it appears that the 
notice in question was not one of the two principal notices which have to be 
stuck up, the one in the Collector s Cutchery and the other m the District 
Court, but the notice which has to be put up in the Sub divisional Court, under 
Beng Act VII of 1868 with regard to which no paiticular time is mentioned 
We think therefore, that there is nothing in this point ^ 

Another iriegularity complained of was, that the names of certain mouzahs, 
which were included in the pioperty^wero not specified m the sale notification 

We think it clear, however, that the Subordinate Judge was*qmte right in 
the view which he took of that objection He sa>s thatf it is only |^cessary 
to specify the estates or shares of estates in the sale notifiealfion, and the 
number which they bear in the Collector s office It was not n6Cq^SH%ry to 
specify the names of the mouzahs which w^ere included in the property 

Then, as tegards the allegation of fraud, as that point is of a novel oharac 
ter, and we have been refeired to sonao authorities upon it, vr§ think it right to 
nofooe it more particularly 


The bwer Court toek such strong view upon th^ subject that it refused 
any issue, or to receive any evidence with reference to it • 


C65J The Subordinate Judge considered that s* 33 of the Aofh of 1859 
pEOfaibit^ any suit being brought to set aside a sole on the grotind of fiaod 
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section says “ No sale for arrears of revenue shall be annulled by a 
Court of Justice, except upon the giound of its having been made contrary to 
the provisions oi this Act , and as the \ct says nothing about fraud, it would 
seem thafthe Legislature intended that no sale should be set aside on that 
ground t 

It is not necessary foi us to go the length of sa>ing that under no possible 
cinium stances (such tor instance as fraud on the part of the Collector or his 
officers) could such a suit be biought but when we consider the way in which 
the alleged fraud is sought to be used in this case, we think it clear that it 
couJd be no ground foi setting aside the sale 

The sale is one made b\ the Government and it is not suggested that 
the Government or its olhceis had ari\thing to do with the fraud The fraud 
alleged IS, that the sale w IS biought about by the plaintifts’ servant making 
default m payment of the rcvoniio in collusion with the servants of the defen 
dant No 1 

The appellants pleader contended that a levenue sale miglit be set aside 
on the ground of fraud and in support of that view we were refeiied to a 
case of Joi/ Doorga Doha v Gopal C hunch} BaUcfjte (9 W R 538) decided 
by Justice J vckson and in which Mi Justice Jackson says “ This 

suit m point ot form was a suit to bct aside a sale in the Collectors Couit 
There is authoiitv foi the opinion that i sale by ordei oi a Revenue Court can 
be set aside by a dociee of the Civil Couit upon the giound of fraud, this 
having been duectls luled b> a decision of tho Full Bench in the case of 
* Ntlmam Burnicl v Puddolochim Chuclorbutiy (BLR Sup Vol , 379 
5 W R , Act X, 30) 

^ut when we 1 efer to tliat Full Bench case ^vo hnd that the learned 
Judge coum not quite have appiehendod its meaning, because no question 
aiose theie as to setting aside a levenue sale The question was, whethei, 
when a decree in the Collector s Court had been obtained by fraud, a Civil 
Court could, m aiegulai suit dul> constituted for that pin pose, set aside the 
deciee whethei, m tact, a fiaudulcnt dociei in the Collectoi s [ 66 ] Couit could 
be set aside %y the Civil Court and the Full Bench decided that it could 
But this has nothing to do with setting aside a revenue sale on the ground of 
fraud In fact, there is nothing m that decision, as fai as we can see, which 
has the least reference to revenue sales 

The case which more nearly suppoits the plaintifls news in point of law is 
one of Bkoobfifi Ghunder Sen v Bam Soonda Surma Mozoomdar (I L R , 3 
Cal , 300) dedded by Justices Birch and MiTihR In that case one of several 
CO shares had brought about the sale of a revenue paying estate, by not taking 
steps, as he was bound to do, to prevent the sale In this he was found to 
hj^y^aotpd fraudulently to his*co sharers, and in order that he might buy up the 
whold property himself at a small price The suit was brought to set aside 
that sfide, and the Court below ma^e a decree to that efaect , but when the 
case came up here on appeal, we find that both learned Judges considered that 
the sale itself coi|}d not be set aside • 

Mr Justice MiTTEB says “ Although m the plaint there is a prayer for 
reversal of the auction sale, I do not think that under the circumstances of the 
.case that pjtayer can beigranted , '' and the decree* made by the Judges was to 
^the effect that as between the parties the defendant, whp bought the pr(S#le||ieB 
in fraud khie oo-sbaxer§, should reconvey it to them upon being paidnis 
ptirch^iae itoouey . or, m other words, that the defendant should take nothing by 


46 



GOYINDA DASS V DULALL PASS &c [1883] I L R. 10 Gal 67 

his purchase, and that the parties should be placed m the same positicH^ znter 
S 0 as they were before the sale Whilst, therefore, this Court refused to set 
aside the sale, it gave the plaintiffs the relief which they sought, by lestoring 
them to their former position 

It is possible, that in this case, the plaintiffs may have a similai: cause of 
suit, as between them and the defendant No 1, founded upon the fraud, which 
they allege in the plaint But if so, that is not a claim of which they could 
avail themselves in the present suit , because they here sue to sH aside the sale 
on various grounds of irregularity and illegality in the sale itself 

If the plaintiffs wish to avail themselves ot the fraud which [67] they 
allege, they must make it the subject of another suit , and we think we ought 
to allow them an opportunity of doing so 

We, therefore, give them leave to bring anothei suit ot that nature, though 
of course we say notliing as to their prospect of success 

This appe^ will be dismissed with costs 

, Appeal dismissed 


« NOTES 

c I CONTENTS OF NOTIFICATION OF SALE FOR ARREARS OF REVENUE— 

See (1886) 13 Cal 208 (217) (1903) 8 C W N 337 (339) 

II SETTING ASIDE REVENUE SALE FOR FRAUD— 

As to when this may be done see (1904) 32 Cal 111 (115) =8 OWN 767 J 


^ [10 Cal 67] 

APPELLATE CEIMINAL 

The 4th September, 1 883 
Present 

Mr Justice Prinsep and Mr Justice O KiNEALt 

Go\mda Dass 
versus 

Dulall Dass and others 


Magistrate, Poweisof — Dismissal of complaint — Discharge of accused — 
Code of Criminal Piocedun, Act X of 1882, ss 253, 259 

A Magistrate is not competent to pass an order of dismiosal or dischaigc in consequence 
of the absence of the complainant in warrant cise^not coming within s 269 of the Code of 
Criminal Procedure, except in cases coming within the last clause of s 263 of the same Code 
In this case a complaint was made befoie the Magistrate Eiingpore, on 
the 13th of Iul\ 1883, chaiginga Police constable with extortion The hearing 
of the complaint was fiist fixed foi the 23rd July, and afterwaids postponed 
till the 3rd of August On the lattei day, neither t|^e complainant nor Ins 
w iti^^iea appea red, and the Magistiate discliarged the accused on that ground • 

•Criminal Reference No 117 of 1883 and letter No 4178, from J R Hallett’* Esq 
Sessions Judge of Rungpore, dated the 2Srd August 1883 ^ ' 
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The oa|B was then leferred to the High Court under s 438 of the Code ctf 
Onminiy Procedure, by the District Judge of Bungpore, who was of opinion 
that the oouise taken by the Magistrate was contrary to the provisions of 
s 259 of the Code of Criminal Pioceduie, the case not being a compoundable one 
* » 

No one appeared to argue the case 

^ ^ The Judgment of the Court (Pbinsep anp O’Kinbaly, JJ ) was as 

follows — 

We think that the Magistiate was not competent in this case — a warrant 
case not compoundable — to dismiss^it because the complainant was absent 

It appears that on the da> first fixed foi the trial the complainant attended 
with his witnesses, but in consequence of the [ 68 ] inability of the accused, a 
Police officer, to attend, it ^vas postponed, the complainant and witnesses being 
bound over to attend on the day to whick the trial had been postponed On 
that day the accused alone appeared, and the Magistrate dismilsed the case 
Having regard to the*terms of s 259 we are of opinion that m warrant oases 
not coming within that section, except under the last clause of s 253, which is 
not applicaUie, a Magistrate is not competent to pass an order of dismissal, or 
discharge in consequence of the absence of the complainant The Magistrate 
should, in the case before^s, h^ve admitted the accused to bail, and as the 
complainant and his witnesses had given recognizances for their appearance, he 
should have enforced their attendance 

^he case must, therefore, be tried 


NOTSS8 

[A Magistrate is not competent to pass an order of dismissal in consequence of the 
absence of the complainant in a warrant case 10 Oal 67 See also 4 C W N 26 , 4 
0 W N 46, 1 0 W N 67 ] 
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[10 Oal 68] 

APPELLATE CIVIL 


The 21st Mwy, 1883 

PRESENT 

Sir Richard Garth, Knight, Chief Justice, and 
Mr Justice M^cphbrson 

Modun Mohun Chowdhiy and another Defendants 

versus 

Ashad Ally Beparee and others Plaintiffs 

Lvrmtatim Act (IX of 1871), sch^ II, arts 185),145\ —Act ^ of 1877, 
sell IT, art 135^ — Possession undei mortgage 

• 

Under a mortgage deed whidh b> its express terms allows the mortgagee a nght to taka 
possession upon default b> the mortgagor in payment of the mortgage money, the mortgagee, 
as absolute owner of the property, has twelve years from the time at wjhich his right to posses 
Sion commences, in which he mav bring his suit for posseep^n 

But where there is no such stipulation in the ](hbVitgage,%ifie right of the mortgagee to 
take possession does not accrue until after the expiration of the year of grace 

Baboo Behary Ohose for the Appellant 

Baboo Chunder Madhub Ohose for the Respondent 

• Appeal from Appellate Decree No 420 of 1882, against the decree of Baboo Nobm 
OhunderGangooly, Second Subordinate Judge of Dacca dated 27th December 1881, reversing 
the decree of Baboo Ravati Chum Banerjee, Second Munsif of Daoca, dated Uth February 1881 

t [Art 186 — 


Description of suit 

Period of limitation j 

Tune from which period 
begins to run 

. * 

Suit instituted in a Court 
not established by Boyal Charter by a| 
mortgagee for possession of immoveable 
property mortgaged | 

Twelve years , 

When the mortgagee is 
first entitled to possession ] 

• 

• 

t [Art 146 — 


• 

1 

For possession of immoveable pro 1 
perty or any interest theiem not! 
hereby otherwise specially pro\ ided for 1 

1 

• 

Twelve years 

• 

When the possession of the 
defendant, or of some person 
through whom he claims, be 
came adverse to the plaintiff ] 

S [Art 186 — 


a — — — — 

Suit mstituted in a Court not esta 
blushed by Boyal Charter b} a mort> 
gegee for possession of immoveable 
property mortgaged 

Twelve years 

• 

• 

When the mortgagor's 
right to possession deter 
mines ] * 


fi nail —7 
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MODUm liOBUN (to V 


Tl^ sole question in this case was one of hmitation, and the facts 
sufficient for the purposes of the report will be found set out [69] m the Judg. 
ment of the Court (Garth, 0 J , and Macphbrson, J ), which was delivered by 

Garth, C. J — The plaintiffs in this case sue for possession of certain 
immoveable property They claim under a deed executed by the defendant on the 
18th Falgoon 1261 (28th February 1865), which is called in the plaint a kutka- 
bait, but which, upon the face of it, appears to be an absolute sale to the 
^plaintiffs, for the sum of Bs 275 

It seems, however, that there was a verbal arrangement between the par 
ties that the transaction should reall'^ be a mortgage, and that the money advanced 
should be paid off with interest at the rate of one per cent per mensem m 
Bysakh 1262 (April 1855) , the acts and conduct of the parties appear to havQ 
b^n entirely in favour of that view, and both the lower Courts concur m finding 
that the transaction was a mortgage and not a sale 

That being sd, the question comes to 5e one of limitation, and it arises in 
this way 

It appears that in the year 1268 (1856), the plaintiffs took the usual pro 
ceedings to foreclose the mortgage, and after the year of grace had expirefl, they 
brought a suit to recover possession, bat they were then defeated on account of 
some irregularity in the foreclosure proceedings 

They then, on the 27th Pous 1285 (I3th Januarv 1879), took fresh 
foreclosure proceedings, and at the expiration of the year of grace from that 
date they have again brought this suit for possession 

tSo fir^ Court held that the plaintiffs weie barred by limitation, upon the 
ground that limitation began to run against them from Bysakh 1273 (April 
1866), when the first foreclosure proceedings came to an end 

The Subordinate Judge has reversed that decree, and has given the plaintiffs 
a decree for possession 

On appeal to this Court it has been contended that, assuming the trans 
action to have been a mortgage (about which there is no question), the plaintiffs’ 
right to possession accrued at the time when default was made in payment of 
the mortgage money, [70] that IS to say, in Bysakh 1263 (April 1856), and that 
if it aoomed then, the plaintiffs’ nght of action was barred in 1275 (1868), and 
that no subsequent foreclosure proceeding could revive their nght 
• 

In support of thajj contention, wB were referred to the case of Denonath 
Qangooly v Nursing Proshad Doss (14 B L B , 87 , 22 W B , 90), decided by 
Justices Markby and Mitteb • 

ItT that case the mortgage was by conditional sale, and there was a stipu- 
lation in the deed, that if default should be made in payment of the mortgage 
mdney, the mortgagee should be at once entitled to possession without any fore- 
closure proceedings ^ • 

The mortgagor failed to pay on the day named, and foreclosure proceedings 
were taken more than twelve years after default Then, after the expiration 
of the year of grace, a suil^ was brought by the mortgaged for possession, and it 
wa s held by this Court that th e plaintiff was barred, l^ause he ought to have 

* Deciding that the case was^govemed by Article 136 of Schedule II of Act XV of 1877, but 
that under the Aet of 1871 the suit was not barfed 

a 
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brought his suit for possession within twelve years from the time when his 
nght to possession accrued 

Mr Justice Mitteb explains the ground upon which that case was decided 
in this way He says, " from the terms of the conditional sale set forth above, 
it is evident that, on default oi payment within the stipulated time; the mort* 
gagee was entitled to take possession of the properties sold, unless restrained by 
any legislative enactment It is said that he was so restrained by Begulatfbn 
XVII of 1806 This argument entirely proceeds from a misapprehension of * 
the provisions of that law It is quite clear that parties are ordinarily bound 
by the terms of their contract, unless by legislative interference one or both of 
them are set at liberty to modify or annul any of its provisions to which they 
have mutually consented The kutkabala in question expressly reserved to the 
mortgagee the right of entry upon the mortgaged premises on default of pay 
ment within the stipulated time Begulation XVII of 1806, or any other law, 
does not render such a stipulation inoperative between the parties I am, 
therefore, of opinion that* the mortgagee in this case, immediately on default of 
payment which occurred on the 9th of July 1855, was entitled to take possession 
of the properties mortgaged 

[70 And Mr Justice MlITEB further goes on to say that, although the 
mortgagee took proceedings for foreclosure and so became entitled to the property 
as absolute owner, those proceedings gave him no fresh nght to sue for 
possession 

That case was followed by another to the same effect — LallMohun Gungo 
padhya v Prosunno Ghunder Banerjee (24 W B , 433), decided by Mr Justice 
Jackson and Mr Justice I4pl^0NELL, and both decisions were reviewed in ^case 
which occurred in this Bench — Noonoo Opadhya v Lalla Goureep Churn (1 
Shome, 21), in which we agreed with the law laid down by Mr Justice Mitteb 

It will be observed that, in order to make these decisions applicable in any 
case, the mortgagee must, by the express terms of the mortgage, have aright to take 
possession upon default by the mortgagor inpayment of the mortgage money, and 
unless there is that express provision in the deed, it has been held over and 
over again that the right of the mortgagee to make possession does not accrue 
until after the expiration of the year of grace ^ 

It has been contended that the Subordinate Judge did not understand those 
cases and from the fact of his saymg that they have been dissented from by 
Mr Justice PoNTIFEX and other Judges in two oases — Ghinaram Dobey v Bam 
Monaruth Bam Dobey (7 C L B , 580) , and Bromhomoyi Dasi v* Jugobundhu 
Ohose (7 C L B , 583), we think it very possible that he did nof comprehend 
their true meaning * 

The first of these cases — Ghinaram Dobey v» Bam Monaruth Bam Dobey 
(7 G L B , 580), was decided by Justices PoNTiFEX and McDonell , and it 
will be found not to conflict in any way with the authorities to which I have 
referred 

In thoit case no doubt the mortgagee had a right, by the ^erms of the deed, 
to take possession upon default of payment by the mortgagor He did not 
take possession upon default, but he took proceedings for foreclosure , and the 

year of grace expired mthin {weh)e yea/rs from the time of default 

• 

Witbm irvralva years after the expiration of the year of grace he brought bis* 
BOit for possession, not as mortgagee, but as absolute [ 72 ] owner of the property , 
and it vras held that he was entitied to recover. 
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The oase was governed by the Limitation Aot of 1871 , and as explained by 
Mr Justice PONTIFEX, the plaintiff, if he had sued as mortgagee, had twelve 
years (under Article 35) from the time when, as mortgagee^ his right to posses- 
sion aooniied 

Befoie this period had expired, he had, by the foreolosure proceedings, 
clothed himself with a new character, that of absolute owner, and Article 146f 
gtf\re him twelve years from the time when his title accrued to sue tn that 
character 

The other case — Bromiiomoyt Dasi v Jugobmidhu Ohose (7 C L B 583), 
which was heard by Justices McDokell and Bboughton — was decided upon 
precisely the same principle, so that neither of these oases conflict in any way, 
as the Subordinate Judge seems to think they do, aith the authorities to which 
we have referred * 

But whether he quite understood the distmction between the cases or not 
he appears to bq quite right in his conclusions 

It IS clear that limitation did not lun, as the Munsif says it did, from 
Bysakb 1273 (Aprill866), because the first loreclpsuie proceedings were void 
for irregularity , noi could the oases ot Dinonath Gangooly v Nurstttg Proshad 
Z>i055^(14 B L R , 87 , 22 W B , 90), mdLall Mohun Gmigopadhy ay Prosunno 
Ohunder Banerjee (24 W R , 433), apply heie, because there was no stipu 
latton in this case that the mortgagee should be entitled vO possession on default of 
payment by the mortgagor 

The only time, theiefore, fiom which limitation could run was the oxpira 
tion of the year of grace, aftei the foreclosure proceedings m 1879 

f he appeal must, therefoie, be dismissed with costs 

^ Appeal dismissed 


NOTES 


CMOM01QSE--8UIT FOR POSSESSION- 

It has been held that if a. mortgagor who may under the terms of the mortgage, on 
default of payment or otherwise, sue for possession as mortgagee, within the tune allowed 
by art 186 of Act XV of 1877 commences foreclosure proceedings under Bengal Reg 17 of 
1806, and thus takes stepe to alter his character he will under art 111 be entitled to another 
13 years from the date of such change of charactar — 7 C L R 660 In 10 Cal 68 it was held 
that this change of character into an absolute ownei (by the expiry of the year of grace 
under the regulations) should be within the li years allowed by Art 186 else he could not 
claim a fresh start of limitation from the date of foreclosure (10 Cal 68) 

As regards tlngland, see Pugh v Heath (6 Q B D 315) 7 A C 235 


Where art 136 is applicable and the mortgagee has perfected his title under Beg 1806, 
he has twelve years from the year of grace against the mortgagor and those denying tiUe 
from him after the application for foreclosure but not against those denying titie before 
Buoh application — (1885) 12 Ced Oil, (620) on appeal 16 Cal 681 C See also (1867) 14 
Oal , T80 (786) . (1890) 1 0 P L R 99 (100) , (1906) 9 O C 147 (151) ] 


C*Art 86 — 


Dosonptiog of suit 

Penod of limitation 

Time when period begins 
to run 

For specific recovery of moveable 
property m oases not provided for by 
^bhiescMule, numbers 48 and 49 

Two years 

When the property is de 
manded and refusM j 

• 


X Oal. 68 1 
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tlAGHOO PANDEY Ac V KASB\ PAHEY Ac [18831 1 L.R, lO Cal. 7S 

[783 APPELLATE CIVIL 

The 15th AiigubU IHisS 
Preseni 

Mr JrsTicE Miiibe and Mk Justice Tottenham 

Eaghoo Pandey and another Plaintids 

verbUb 

Kassy Parey and otbeis Detendants ^ 

Limitation At t (XV oj lH77}y art 148 — liiqhtto offniaie a's priest 
\aOi7c of suit to (%tablish 

A right to officiate as priest at funeral ceremonies of Hindus is in the ii ituro of immoveable 
property and a suit to establish sneh right therefore f ills under irt 148 and not under 
art 145 of the Liimtation Act 

Baboo Kashi Kant Sen foi the Appellantb • 

Baboo Kurofia Sindhoo Mookerjee foi the Bespondents 

The (acts of this case sufficiently appeal from the Judgment of the Gouit 
(Mitter and Tottenham, JJ ), which was delivered by 

Mltfer, J —This IS a suit foi ledemphon of a ceitain shaio oi Brit 
Juqmanka It is a right to officiate as priebt at funeral ceremonies of Hindus 
The Munsif awarded a deciee in favoiii of the (plaintiffs) appellants The 
lowei Appellate Couit has lever&ed that deciec, holding that undei ait 145^ 
of the piesont Limitation Act (No XV ol 1877), the claim is bailed It is 
of opinion that the light claimed is in the nature of moveable piopert^ 

It IS contended m appeal that the light claimed is in the natuie of imnfbve 
able property, and therefore the present suit falls under art 148, . and^not under 
145 


* Appeal from Appellate Decree No 1069 of 1882, against the decree of Baboo Dwarka 
Nath Mitter, Extra Subordinate Judge of Gya dated the 27th of Juno 1882, rcvcruij^g the 
decree of Baboo Mohendro Lai Ghobo 8e< ond ^tunsif of G> a dated the 6th of February 1882 

t [Art 145 — 

Description of suit 

Period of limitation 

Thirt\ >oaib 

• 

Time from which period 
begins to run 

Against a depository or pawnee to 
recover moveable property deposited 
or pawned 

1 

The date of the deposit or 
pawn ] • 

• 

tCArt liS — 

Agamst a mortgagee to redeem or 
to recover posscsbion of immoveable 
property mortgaged 

• 

Sixty i ears 

• 

• 

When the right to redeem or 
to recover possession accrues 
Provided that all claims to 
redeem arising under instru 
ments of iportgage of immove 
able property situate in British 
Burma, which have* been exe 
outed before the first day of 
M#y 1868, shall be governed by 
the rules of limitation in« 
force m that province unme 
diately before the same day ] 
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HUBBOKATiC CHOWDHEY V 


There is no doubt that the right m question ranks amongst immoveable 
property according to Hindu law We need not here refer to the texts of the 
Hindu law beaiing upon this question, as they are all collected m the two 
ludgments of the Bombay High Court cited below, one of which was cited before 
us m the course of the argument, Krishnabhat bin Husgange v Kapabhat bin 
Mahalbhat (6 Bom H C , A C , 137) and Balvantrav v Purshotram Stdeshvar 
(9 Bom H 0 , 99) 

In Futtehsangji Jaswant^angji v De<iat Kalhan Sangji C7i] Hukoomut 
Batjt (L K , 1 I A . 34 , 13 B L R , 264), the Judicial Committee of the Piivy 
Council, after ref ei ring to the lule ot construction adopted by the Bombay 
High Court in the two cases cite^ above, observe (p 50) ‘ To the application 

of this rule within proper limits, their Lordships see no objection The question 
must, in everv case, be whether the subject of the suit is in the nature, of 
immoveable propeity or of an inteiest in immoveable property, and if its nature 
and quality can be only determined by Hindu law and usage, the Hindu law 
may properly he invoked for that puiposa ’* 

In this case “ the nature and quality ” of the property m suit can be only 
determined by HinSu law, because it is not recognized as property in any other 
system of law 

Adopting this principle of construction, theiefore, we must come to the 
conclusion that the present suit falls under art 148 and not under 145 

We reverse the decision of the lower Appellate Court, and remand the case 
to that Court for the deteimination of the othei question arising in it Costs 
to abide the result 

Appeal allowed 


NOTES 

[In construing the term immoveable property in Act XIV of 1859 which did not define 
the same, the Bombay High Court laid down that the term included hereditary offices in a 
Hindu community when such ofiices were incapable of being held by any person not a Hindu 
and the Privy Council approved of the Bomba} rulings {21WR178P C 6 Bom , 322) 
where the cases *iro discussed 

The term was, however, defined in Act I of 1868 ] 
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APPELLATE CIVIL 

The 23rd June, 1883 
m Present 

• Sir Richard Garjh, Kt , Chief Justice, and 
• Mr Justice Macphbrson 

Hurronath Ghowdhry Defendant 

versus 

Nistarmi Chowdrani 2nd others Plaintiffs * 

Appeal-- Arbitratzon — ApphoaHon to awards Objections to — Civil Procedure 

a Code (Act XIV of 1882), ss 526, 520 and 521 

When an application is made to a Court to file an award under s 525 of the Code of Civil 
Procedure, and an objection is made to the filing of it updn any of the grounds mentioned m 

* Appeal from Appellate Decree No 281 of 1882, against the decree of Baboo Nobm 
Ohunder Ghose, Subordinate O'udge of Myrupsingh, dated the 15th December 1681, reversing 
the decree of Baboo Tata Prosuuno Ghose, Second Nunsif of Attia, dated the Ist Match 1680 
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I.L.R local 70 


B 630 or 521, the proper coarse for the Court to pursue is to dismiss the application, and to 
leave the applicant to bring a regular suit to enforce the award in which all the objections to 
its validity may be properly tned and determined 

Where no such ground of objection is made to the filing of the award, [78] and the Court 
consequently orders it to be filed no appeal lies against that order 

Baboo Sreenath Das for the Appellant 

Baboo Saroda Prosono Boy for the Bespondents 

The facts of the case sufficiently appear in the Judgment of the Court 
(Garth, C J , and Macpherson, J ), which was delivered by 

Garth, C. J. — This appeal comes before ys undei rather peculiar ciicum 
stances 

* A dispute arose between the parties to the suit with regard to the boundary 
of their respective properties The dispute was referred pnvately (without the 
intervention of a suit) to three arbitratoj^s , 

These arbitrators, having taken evidence and made a local investigation, 
made an award in favour of the.plamtiffs on the 7th of Srabub 1286 (22nd July 
1879) 

The phiintifFs then petitioned under s 525 of the Civil Proceduie Code 
that the award should be filed in Court 

To this petition objections were made on the part of the defendant, stating 
various reasons why the award should not be filed, and, amongst others, that 
the arbitrators had been guilty of partiality and other misconduct, which would 
be grounds foi impugning the award under qs 520 and 521 of the Code 

Upon these objections being made, the first Court (apparently with Ifie 
full consent of both parties) fixed an issue for trial in this generaS foim 
“ Whether the award could be filed and enforced ? ' Under this issue all the ques 
tions raised between the parties with regard to the validity of the award appear 
to have been fully discussed, and tried Evidence was called by both sides, 
and m the result a decree was made, that the suit should be dismissed, and the 
application disallowed, the Munsif being of opinion that the arbitrators had 
proceeded to decide the matters in dispute in a manner not warranted by their 
authority, and that all the arbitrators were not present at the time when the 
ameen made a measurement of the land This decision was appealed to the 
Subordinate Judge, and it appears that he also has again heard the whole case, 
and has come to the conclusion [76] (for reasons which in point of law appear 
to be unobjectionable) that the award is good, and that it ought to bb enforced 

He, therefore, reversed the decree of the 6xst Court, and ordered the award 
to be enforced, and he gave the plaintiffs their costs in both Courts with interest 
at 6 per cent , 

• 

The case now comes up to this Court on second appeal , and it has been 
contended bv the appellant that, as the arbitration was a private one, and as 
the objections to the award, or some of them, were such as are mentioned m 
B 520 or 521, the Courts below had no right in a proceeding of thus kind to try 
the question as to the validity of the award, and that the proper course f^r the 
Court of First Instance to have pursued was to have dismissed the application, 
and left the plaintiff to bring a regular suit to enforce the |iward 

It was further contended that no appeal could in that case have been pre 
ferred from the order of the Munsif rejecting the application, and that the lower 
Appellate Court has acted without junsdiction in entertaining an appeal «t all 

% 
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IX.fi. iO€al 77 HURBONATH CHOWDHBYV NI8TABJNI CBOWDRANI &C [1883] 

Our attention has been called to a good many authonties, and specially to 
Sashtt Char an Chatter] ee v Taiak Chunder Chatte9:iee (8B L B, 316, 16 
W R., F B , 9) , Ba] chunder Roy Chowdhry v Brojendro Coomar Roy Chowdhry 
(21 W R , J 82) Mudhusudan Das v Adaita Charan Das (8 B L R , 316 note , 
12 W Rr, 85) and Boonad Mathoot v Nathoo Shahoo (I L R , 3 Oal , 375) 

The result of these decisions is not veiv clear, but we are disposed to think 
£hat when an application is made to the Court to file an award under s 625, 
and an objection is made to the filing of it upon any of the grounds mentioned 
in s 520 or 621, the piopei course foi the Court to pursue is to dismiss the 
application, and to leave the applicant to bung a legular suit to enforce the 
award, in which all the objections to its validity may be properly tned and 
decided 

We also think, that wheie no such giound of obiection is made to^the 
filing of the award, and the Court consequently ordeis it to be filed, no appeal 
lies against that ordei 

C77] If eithei of the parties in this case had taken exception in proper 
time to the cours6*which was pursued by the Mpnsif, and had applied to this 
Court undei s 622, it is probable that we should have stayed the proceedings. 

But what has leally taken place is this Instead of dismissing the 
application, as be ought to have done, the Munsif has proceeded to try the 
questions at issue between the parties, preciseh as if this had been a regular 
suit brought to enforce the award 

Both parties, so fai as we can see, have consented to that couise, and have 
brought forward all the arguments and evidence on both sides which they could 
hnj^e brought forw^aid in a legulai suit 

Mofeover, the decision of the Munsif has been appealed to the Sub Judge 
without any objection on the pait of the lespondents, and the case has been 
again heard oft appeal before him, with the result that the Munsif ’s judgment 
has been reversed, and the awaid has been ordered to be enforced 

We are now asked on second appeal to say, that both the lowei Courts 
have acted without juiisdiction, and toieveise the lower Appellate Ooiiit*s 
judgment on that ground 

Now it appears to us in the first place that if both Courts have acted 
without juiisdietion, and if this proceeding is not a suit at all, we have no more 
right to tiy the case on second appeal than the lowei Courts had to try it 
We ought, ^theiefore, in that case to dismiss the appeal for want of jurisdiction 
to hear it , 

But then it 19 aigued that, i^we cannot deal with it on second appeal, we 
ought at any rate to allow the appellant to apply to set the proceedings aside 
under s 622 of the Civil Pi^cedure Code The answer to that is, that we have 
at*present no application before us under s 622 , and if we had, I for one should 
certainly not be disposed to help the appellant, inasmuch as both parties have 
consented to try the cause as it Hfis been tried , and I see no reason to believe 
that any injustice has been done ^ 

]^ut the pioper view to take of tho matter we consider to be this , it is clear 
that both parties have treated these pi loeeding, from first to last, as a regular 
suit to enforce the awaiVI Both the .1 iidges who have tned the case, and the 
parties themselves, hS.ve all dealt with it upon that footing, and the appellant 
IS [78] wholly unable to suggest that, if these proceedings were set aside and the 
cause were tned again/ it would be tried in any other way, or upon any otbsr 
mabenaJs, than those on which it has been tned 
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He has himself brought; the case here on second appeal, as he could only 
have done in a regular suit, and the only difference which we can see from first 
to last between this pioceedmg and a regular suit, is that the plaintiff s applica 
tion to the first Court is called a petition instead of a plaint, and that the case 
has been allowed to proceed without the payment of an institution fee 

The revenue is really the only sufferer The error, if any, is a mere 
matter of form, which has not affected the trial of the case upon the merfbs, 
and which, therefore, (under s 578 of the Code) we consider ourselves bound to 
disregard 

We find no reason to suppose that there is any error of law in the lower 
Court’s judgment, except this informality, arid we, therefore, think it light to 
entertain the appeal, and to dismiss it with costs 
* Appeal dismissed 


NOTES 

[This case was overruled by a Full Bench m (1893) 21 Cal , 213^ where it was^held that 
it was within the competency of Courts to enter into the merits of objections to 
the filing of the award within sections 520, 621 CPC 1882, in (1896) 25 Cal 757 another 
Full Bench held likewise as regards objections outside those sections See also 16 All 231 , 
4 Mad , 319, 6 Bom 663 , 10 C W N 601 , 28 All , 621, 28 Bom , 287 , 29 Bom , 621, (1909) 
PLB 63 

The CPC 1908, sch II para, 21 enacts that where the Court is satisfied that the 
matter has been referred to arbitration and that an award has been made thereon, and 
where no ground such as is mentioned or referred to in paragraph 15 is proied, the Courts 
shall order the award to be filed, etc The italicised words give effect to tne ruliiDigs in 21 CaL 
213 etc ] 
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APPELLATE CIVIL 


The 2nd October, 1883 
Present 

Mr Justice Mittlr and Mr Justice Pi&ot 
In the matter of Obhoy Chandra Mookeijec , 

Obhoy Chandra Mookerjee ^ Mohamed Sabir 

Possession, Order of Criminal Court as to — Dispute likely to cause breach 
of the peace — Duty of Magistrate — Cri^iinal Piocedure Code . 

(Act X of 1882), s 145 

It IS the duty of a Magistrate, before taking proceedings under s 145 of the Criminal 
Procedure Code, to satisfy himself whether there is any dispute likely to cause a breach of 
the peace, and that the suggested apprehension of a breach of the peace v not merely colour 
able and made to induce him to deal with the matters properly cognizable by the C^vil Court 

Mr Bell for Petitioner 

Mr Gregory for Opposite Party • ^ 

* Gnminal Motion No 248 of 1888, n gainst the order of Baboo Dwarkanath Boy, deputy 
Magistrate of Bansal, dated the 16th J uh 1688 


8 OAlii^d 
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LL.&. 16 Oal. 7d OBHOY OHANDBA itOOKEBJliE V UOMAMISD SABIR Cl883l 

The facts of this case sufficiently appeal from the Judgment delivered by 

Hittep, J. — I am of opinion that the basis on which the junsdiotion of 
Criminal Courts under s 145 of the Code of Criminal Procedure is founded does 
not exist in this case 

m Section 145 says that, whenever a Magistrate is satisfied from a 
pcAice report or other information that a dispute likely to cause a breach of the 
peace exists, &c , &c then a proceeding under this section may be instituted 

In this case what happened was this A police report was submitted to the 
Magistrate on the 8th November 1882, and in that report the police officer 
stated as his opinion that there was a dispute between the parties to these 
proceedings relating to a chur, and that in his opinion there was a likelihood of 
a breach of the peace This opinion was based upon this ground The police 
officer says that if one of the parties would attempt to collect rent forcibly from 
the ryots, there was a likelihood of a bieach of thQ peace Upon that, both the 
parties to these proceedings were called *upon to show cause whv they should 
not be bound down to keep the peace They appeared and asked the Magistrate 
to allow them time to settle the mattei amicably For some reason or other 
this amicable settlement did not take place, and they were directed to entoi 
into recognizances to the amount of Bs 500 each, not to commit a breach of 
the peace for four months 

Then on the 15th Pous 1289 (corresponding with the 29th December 1882) 
an application was made by Mohamed Sabii, the opposite party, alleging that 
the applicant before us, viz , Obhoy Chandra Mookerjee, was about to commit 
acts of oppression upon his tenants, and in that application Mohamed Sabir 
alsot stated that some of the tenants had complaii^ed against the servants of 
Obhoy Chandra On that very day his deposition was taken and be confirmed 
the statements made in his apphcation The Magistrate, without any further 
enquiry as to whether all these statements were correct or not, on the 2nd 
January 1883, upon this petition, and the deposition of mohamed Sabir, ordered 
the proceeding now before us to be instituted 

It appears to me that it was the duty of the Magistrate to see whether 
there was any dispute likely to cause a breach of the peace concerning this chur 
land before instituting these proceedings He has acted simply on the state^ 
ment of Mohamed Sabir, that is to say, he has assumed jurisdiction without 
really satisfying himself as to whether there was a dispute between [ 80 ] the 
parties It may be that Mohamed Sabir was anxious to have the question of 
possession decided in a cheap way, but it was the duty of the Magistrate, under 
s 145, to satisfy himself that reall]^ there was a dispute likely to cause a breach 
of the peace conceiving this chur land 

On the whole, I am of opmion that the foundation upon which the jurisdic- 
tion<of the Criminal Courts under s 145 is based was wanting m this case 
We therefore set aside the order, dated 16th July 1883, and the rest of the 
proceedings * 

Pitfot, J — I entirely agree I onl^ wish to add that it seems to me that 
Magistrates ought to be very careful in acting under^s 145 of the Code of 
Criminal Procedure, so as to guard themselves from the danger of assuming 
junsdiction m cases not really contomplated by the section, and where the 
suggested apprehension*of a breach of the peace Is little more than colourable, 
^imd made to induce the Magistrates to deal with matters properly cognizable 
the Cifil Oourts. 


Or(kr set 
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NOTES 

[The Magistrate should, before taking proceedings i nder sec 115 of the Gr P 0 , 1898, 
satisfy himself whoth r there is any dispute likely to cause a breach of the peace , and any 
evidence taken t^ie course of ir%al cannot give him jurisdiction which he does not 
otherwise possess — 10 Cal 71 . 7 Oal , 385 , 20 Cal , 613 , 20 Cal , 620 , 23 Cal , 667 ] 
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APPELLATE CIVIL 
The 16th Anqmt, 188f3 


^ Present 

Mr, Justice Mittfb ani>Mr Justice Toitenitam 

Karoo Singh Defendant 

versus 

Deo Narain Singh Plaintiff 

Review — Orant of application Notice of — Hearing by ^uccensor — Civil 
Procedure Cod( ' lot XIV of 1882), s 624 

An application for review of judgment upon a ground other than those mentioned in 
8 624; of the Civil Procedure Code if preset t )d to the Judge who delivered it, and wh# thereupon 
directs notice to be given to the opposite p irty, ma} be heard and disposed of by bis successor 
Pancham v Jhtnguri (I L ^ , 4 All , 278} dissented from 

This was a suit for possession of land The Munsif gave the plaintiff a 
decree The defendant appealed to the District Judge who reversed the Mun- 
sif’s decision The plaintiff then applied for a review, and the District Judge 
ordered notice to be given to the defendant Before the heanng of the appli- 
cation the Di8-[8l]trict Judge was transferred His successor, considering that 
he was not debarred by s 624 of the 0ml Procedure Code from doing so, 
heard the application and reversed the judgment in appeal, restoring that of 
the Munsif The defendant appealed to the High Court 

Baboo Bam Churn Hitter for the appellant 

Mr C Gregory and Baboo Jogesh Chunder Dey for the respondent 

The Judgment of the Court (Mittbr and Tottenham, JJ) was 
delivered by • 

HittePf J« — The question for decision in this case is, whetljpr an application 
for review of judgment upon a ground other than those mentioned in s 624 of 
the Civil Procedure Code, if presented to the Judge who delivered it, and who 
thereupon directs notice to be ^iven to the opposite party, may be heard and 
disposed of by his successo i 

* Appeal from Appellate Jrecree No 1627 of 1882, againsjk the decree of H Beveridge, 
Esq , District Judge of Patna, dated the 14th of August 1882, affirming the decree of Baboo 
'Kedamath Roy, Additional Munsif of Patna, dated the Slst of August 1881 
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The learned pleader for the appellant contends that this question should be 
answered in the negative, and relies upon the provisions of s 624 as construed 
in Puncham v Jhtngun (I L E , 4 All , 278) The decision cited 
fully supports him But with deference to the opinion of the learned 
Judges who decided that case we are unable to concur in the view taken by 
Jhem The learned Judges have pointed out the inconvenience and hardship 
which may ensue in certain cases if their interpretation of the section be adopt- 
ed, but they nevertheless felt themselves bound to adopt it as they could not get 
over the plain language of the section It appears to us that if the word '*made ” 
be literally construed, it would not ordinarily include a hearing and determina 
tion of the application for review We quite agree with the learned Judges that 
if the word ** made ** be construed to include a mere physical presenting of the 
application, it would be reducing the provision of the section to an absurd &nd 
useless one But s 626 provides that the Court shall reject the application 
if it appear to it that there is not sufficient ground for review Therefore, before 
the notice pro\nded in clause (A) of this lection is directed to be issued, the Judge 
who delivered the judgment [ 82 ] IS required to consider the merits of 

the application, and unless he is satisfied that there are pi imd facie grounds for 
review, he would not direct notice to issue ^ 

The position of s 624 lends some support to the contention that the word 
'' made ” does not include the hearing and the determination of the application 
for review If it did, it would have been naturally placed after s 626, which 
provides for the hearing and determination of an application for review 

We are, therefore, of opinion that the question raised before us should be 
angered in the affirmative 

f- 

The appeal is dismissed with costs 


Appeal dismissed 


NOTES 

[Tbe CPC, 1908, sets at rest the pre\ious conflict of cases like 10 Cal , 80 18 Mad 

178 , 16 Bom , 603 , 13 Cal , 231 , 12 Mad , 509, and those like 4 All 278, b\ enacting at 
the end of rule 2, Order 47 that ' anv such application may if the Judge who passed the 
decree or madi the order has ordered noijjce to issue under rule 4, sub rule 2, proviso (a) 
(Order 47) be disposed bf by his successor As to when the review may be disposed of, see also 
(1912),l7 0 W N 403] 
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XOBBAN ALLYMIBDHA V SHABODA PBOSHAD AICH &0 [1883] I.L.R. 10 Cftl. 88 

[lOOal 8S] 

APPELLATE CIVIL. 


The 26th July, 1883 
Pbesent 

Mr Justice Pbinsbp and Mr Justice 0’Kineal\ 


Korban Ally Mirdha (Plaintiff) 


versus 

9 • 

Sharoda Proshad Aich and otheis (Defendants)' 


BegiStration — Act (III of 1877)^8 17 — Bond under Bs 100 — Compulsory 
Begistration — Priority — Mortgage bond — Duties of Suboidinate 
Court — Conflict of opinion in High Courts 

A mortgage bond for Bs 99, repayable in nine months and eleven days, with interest at 
the rate of 2 per cent per mensem, does not require registration, but a registered mortgage 
bond for Bs 195, subsequently executed, will have priority over it ^ 

The lower Courts are bound to follow the concurrent decisions of the Court lb which they 
are subordinate, and are not at liberty to adopt a contrary opinion expressed by another High 
Court 

In this case the plaintiff alleged that the defendants, on the 19th of Bysack 
1278 (May 1, 1871), borrowed from him Rs 99 on a mortgage of certain property 
The mortgage deed, which was not registered, stipulated that the loan should 
bear interest at 2 per cent per mensem, and be repaid in Magh 1278 (January- 
February 1872) The plaintiff instituted the present suit on the 13th December 
1881, dating his cause of action from the Ist of Falgun 1278 (12th February 
1872) On the 14th of February 1882, one Sharoda Proshad Aich intervened 
in the suit, and was made a defendant on the allegations that the properties 
covered [88] by the plaintiff s deed had l^en mortgaged to hiifi on the 20th 
of July 1881, to secure the repayment of Bs 195 , that his mortgage had been 
duly registered , and that, therefore, he was entitled to priority over the plaintiff, 
assuming the latter's mortgage was genuine, v^ich he denied The ordinal 
defendants, the plaintiff's alleged mortgagors, denied the plaintiff s claim, and 
asserted that his bond was a forgery • 

The Munsif fixed four issues, but^the only issues matenejj for the purpose 
of this report were (1) * ** did the plaintiff's bond create any lien on the property, 
the amount secured up to due date being more than Bs 100, or is it admissible 
in evidence , (3) whether the registered kobala of Sharoda Proshad Aich 
IS entitled to precedence Both these issues [the fiAt on the authority of^ 
, — • — — — — ■ - — ■ ■■ ' ■ ' ■■ 

* Appeal from Appellate Decree No 2^57 of 1882, againsb the decree of the Officiating 
District Judge of Burdwan, dated the 28th of September 1682, affirming the decree of Baboo 

Gobmd Deb Moorkerjee, Muusif of Bood Bood, dated the 80th of June 1882 
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Htmmat Singh v Sewara/m (I L B 3 All , 157)] the Munsif found agamst 
the plaintiff, and he dismiss^ the si|it with costs The plaintiff appealed 
On appeal the Distiiot Judge said — 

** In 4ihe view I have taken of this case, it will only be necessary to consider 
the decision on the first issue The Munsif has held that the bond sued on 
vAbs a document of which registration was compulsory, and that the plaintiff's 
* case thus wholly fails He cites the authority of a Full Bench decision of 
Him}nat Singh v Sewaram (I L B 3 All , 167), the facts of which were very 
closely analogous to the present case It appears to me that the question is 
completely settled by the decision referred to, and I must therefore dismiss 
this appeal with costs On the other points raised, such as the relative prion 
ties of the plaintiff and the purchaser, Sharoda Proshad Aich, it is unnecessary 
to offer any opinion ” The plaintiff appealed to the High Court 

Baboo Joy^opal Ghose for the Appellant 

Baboo Grija Sunker Mozoomdar for the Respondents 

The Judgment of the Court (Pbinsep and O'Kinealy, JJ ) was delivered 
b> 


Prinaep, J — The plaintiff m this case sues on an unregistered mortgage 
bond, the consideration of which is Bs 99 The defendants, stated to be the 
p mortgagors, denied the execution [84l of the mortgage bond There is another 
party who appeared and was brought on the record, who claims this property 
as Ijiaving been bought under an unregistered conveyance from the other 
defendant!, the admitted owners 

Both the lower Courts, on the authority of the decision of a Full Bench of 
the Allahabad High Court, in the case of Himmat Singh v Sewaram 
(I L B , 3 All , 157), have dismissed the case, bolding that the plaintiff’s 
mortgage bond was one of which registration was compulsory, and, therefore, 
cannot be made the subject of suit 

In our opinion the judgments of the lower Courts are erroneous, not being 
in accordance with a series of decisions delivered by this Court The High 
Courts of Madars and Bombay, it may be observed, have adopted the same 
view of the law The lower Courts are bound to follow the concurrent decisions 
of the Court lio which they are immediately subordinate, and are not at liberty 
to adopt a contrary opinion expressed by another High Court 

We find, moreover, that the judgment of the Chief Jnstioe of the High 
Court of Allahabad, m the ca^ on which the lower Courts rely, refers expressly 
to a decision of this Court on the point m issue, so that the lower Courts had 
the means of ascertaining, if they did not otherewise know it, what rule they 
should follow We would, however, refer the lower Courts to the judgmentg 
of this High Couft in Isham Chandra v <Soa}an Btbee , (7 B L B , J4 , 15 W. 
B 831) , Bohtnee Debut v Shtb Chunder Chatterjee (15 W B , 558) , Pancht 
Dost V Ahmedttla (12 C L B , 444) , BamDoolary Kooer v ThacoorBoy (I L 
B , 4 Cal , 61) The judgments of the other High Courts to the same effect 
«are Vamdev Moreshvar v Bama Babaji (11 Bom H C , 149) , Satra Kumagt 
V VmamBiaegavda (1 L B 2 Bom , 97), NanaBtnLakshmanv Anant Babaji 
(I L B , 2 Bom 353) , Narasaya Chetti v Garmappa Chetti (I L B , 1 Mad , 
378) , and Kattartnwn Jagappa v Padalu Latehappa (X li. B , 5 Mad , 119), 

02 



Empb^ss V PaEAMai^anda [1883] 1.L ft. 10 Cal. M 


But although the grounds upon which the lower Courts have dismissed the 
plaintiff's case are untenable, it is unnecesss^y [85] to remand the case for 
tnal on the merits, because on another i^int we think that the suit must fail 

The plaintiff is opposed by defendant No 5, whose title deper/ls upon a 
registered conveyance, and this, it is settled law, must pievail over his iinregis 
tered mortgage deed 

The appeal must, therefore, be dismissed, the orders of the lower Court being 
affirmed, but on grobnds different from those stated in their judgments 

We allow no costs m this Court The defendants will receive one set of 
costs in both the lower Courts 

Appeal dismissed 


NOTES 

[The Calcutta High Court excludes interebt in ascertaining liability to registration — 
4 Cal 61 , 10 Cal 82 , 12 C L B , as regards Madras, see 28 Mad , 105 3 


[10 Cal 86] 

APPELLATE CEIMINAL 

The 4th September, 1883 
PBLSENT 

Mb Justice :^insep and Mb Justice O'Kinlali 

Empress 

versus 

Paramahanda ^nd' others 

Juiisdtcttom — Officer invested with spe-ctal poivers — Sections 30^ 34 and 209, 
Code of Criminal Procedure (Act X of 1882) 

An officer invested with special power:) under b 84 of the Criminal Procedure should rarely 
if ever try a oaiso himbelf under b 209 of the Code of Criminal Procedure where it appears 
from some of the evidence that the accused might have been charged with an ofienoe beyond 

the jurisdiction of the Magistrate to take cognizance of * 

• 

In this case the accused were charged witfi culpable homicide not amount 
mg to murder, befoie the Deputy Commissioner of Sibsagar, an officer exercising 
the special powers conferred upon him under s 3^ of the Code of Criminal Pro 
cedure The accused were convicted and sentenced by the Deputy Commis- 
sioner, but when this finding and sentence vgere submitted to the District Judge 
of the Assam Valley for confirmation he considered from some portions of the 
evidence that the accused might properly have been tried on a ^arge of murder 
He therefore, submitted the case to jbhe High Court, recommenmng that the con- 
viction should be annulled, and that the Deputy Commissioner be directed to 
commit the case for trial to thp Sessions Court 

No one appeared to> argue the case ^ 

* Criminal Reference No 116 of l8dS and letter No 1083 frofti C* J Lyall Esq , Officiating 
Judge of the Assam Valley District, dated the 31st August 1888 
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t.t ft. 16 Cal. 86 


t);^0 PROSAb SiNO t) 


[86] The Jttdlment of the Court (Pbimsep akd O’Kinealy, JJ ) wael as 
follows — 

The prisonei has been convicted under s 304 of the Code of Criminal Pro- 
cedure by, an oifacer invested with the special powers described in ss 30 and 34, 
of the Code of Criminal Procedure 

The Sessions Judge, to whom the sentence has been submitted for confir- 
mation, has referred the case to this Court, as a Couit of Bevision, to have these 
proceedings set aside, and the Deputy Commissioner directed to commit the case 
for trial in this Court 

• 

Section 209 empoweis a Magistiate holding an enquiry to try the case 
himself if he thinks that only an ofience within his jurisdiction has been com 
mitted This is the course which we understand the Deputy Commissioner 
has taken, and we cannot, therefore, hold that it is not authorised by law, or that 
he has acted without jurisdiction merely because there is some evidence which, if 
believed, would sub^stantiate the charge of murder an offence beyond his juris- 
diction At the same time we think that this course should be very rardy, if 
ever, taken by any officer invested with special powers under ss 30 and 34, of the 
Code of Criminal Procedure, and that m adopting it, any such officehncurs a 
very grave responsibility Looking to the evidence on the record, especially the 
medical evidence we are not inclined to doubt the correctness of the finding of 
the Deputy Commissioner, and, therefore, we are unable to set aside the proceed- 
ings The Sessions Judge will, therefore, proceed according to law 


NOTBB 

[ See also 12 Mad , 5i , 24 Mad , 676 , 8 Bom , 807 , 18 Bom , 502 , 25 Bom , 90 ] 

[10 Cal 86] 

APPELLATE CIVIL 

The loth August, 1883 
PRESENT 

Mr Justice Mitter and Mr Justice Tottenham 

Deo Prosad Sing Plaintiff 
• versus 

Pertab Kairee Defendant ' 

Limitation Act (XV of 1877), s 14 — Deduction of time during prosecution 
ofmit with due diligence — Defect df jurisdiction — Cause of like nature 

On the 2Dd of September 1869 a suit was instituted for, among other things, the possession 
of land claimed under a kobala dated the 81st October 1867 This suit was dismissed on the 
ground or misjoinder of [87] causes of action On the 14th of April 1881, the plaintiff sued 
for possession of the land oply 

* Appcallrom Appellate Decree No 1868 of 1682, against* the decree of the Judge of 
Shahab^, dated the 27th Jyly 1882, reversing the decree of the First Munsif of Berah, 
dated 27th December 1881 



PEBTAB KAIBEF [18831 


ILR local 88 


Held thiit tliL hint was not barred b\ limit ition is the plaintift h id, within the meaning 
of 8 li been prosecuting his claim in a Court which fiom i cause of liVe nature ” to defect 
of junsdiotion, was unable to entertain it — ham bahhofi Da^ y (xolnnd P'iasad (I L R 
SI All , 622)— not followed 

Mr Tundah and Baboo hunrd Gopal Paht foi Appellant 

Baboo Mon Moltun Dull foi Respondent 

The facts of this ca«>e sufiioienth appeal fioin the Judgment of the Gouit 
(Mittfr and TOTTENHAM, TT ) which was delivered b^ 

• 

MitteP, J — This IS a suit foi possession of land covered b> a kohala, dated 
the 31st Octobei 1867, executed in favoui of the plaintiff The lower Couits 
find that the peiiod of limitation in this case must be counted fioni the date of 
the kobala This findmj^ has not been questioned befoie us 

« * 

The suit was brought on the 14th 4piil 1881, i e iiioie thin twelve years 
fiom the date of the kobala, and unless the time during •which inothei suit 
lelating to the subject mattei in dispute was pending be deducted, the claim is 
clearl\ bailed by limitation 

It appears that the plaintiff, on the 2nd Sejitenibei 186^, hi ought a suit 
igainst the defendant and seveial other persons, loi the lecoveiy of possession 
of a plot of land, including the land in suit and obtained a decree in the Court 
of first Instance On appeal it was found that the plaintiff had joined together • 
several causes of action The Appellate Court, on the lOth Mauh 1881, con 
fumed the deciee as regarct one of these causes of action, and dismissed^ the 
suit as against the present defendant and otheis on the giound of inlkjoindei of 
several causes of action 

The question which we have to decide is whethei iindei s 14 of the 
piesent Limitation \ct, the plaintiff is entitled to have the deduction of the 
time (luiing which the foimei suit was pending The Distiict Judge, disag ee 
ing with the Munsil, is of opinion that the plaintiff is not entitled to tlie 
deduction 

So fai as the question beloie us is concemed, the language of the 14th 
section of the present Limitation \ct is similar to the [ 88 ] language of the 14th 
section of Act \I\ of 1809, wnth this exception that, aftei the woids “ othei 
cause, the woids of a like natuie have been added in the foimei *\ct But in 
the Full Bench decision of Cliundet Ma^mh Chiich thuttif v Coomai 

C'fenicrfr/y (B L R , Sup \ol,053 6 W R 184) Sii B\B^ES PtAcoc K C J 

lield that in s 14 of \ct XI\ of 18€59 the words “ othei cause meant othei 
cause of a like nature The cases decided undei *\ct XI\ of 18o9, with »efei 
once to this point, will therefore be of help to us m deteimining the question 
befoie us • 

The District Judge is of opinion Miat nnsjoindei oi paitigs is not a cause 
of a bke nature ’ with defect of jurisdiction, because it was in the plaintiff s 
own powei to avoid it But it is equally in the plaintiff’s own powei to avoid 
suing in a Court which, for defective jurisdiction, is unable to enteitain it 
This is not, therefoie, the correct test for determining the question whethei an* 
alleged cause is one of a hke nature with defective jurisdiction oi not l!oi this 
reason we are unable to follow the decision of the Allahabad High Couit m 
l?am Sabhag Das v Gobmd Piasad (I L R , 2 \11 , 622) cited bv the Judge 
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RAMJANKHAN i 


It appears to us that “ misjoinder of parties ” and “ defective jurisdiction 
aie causes of a similai nature In Mohun Chunder Kooiido v Azami Oazee (12 
W li . 45) Su Barnes Peacock, C J held that bunging a suit against a person 
who had died befeie the suit was instituted was a cause of a similai nature 
within the“meaning of s 14 of Act XIV of 1859 In the case under our consi 
demtion the similarity is cei tainly greatei than it was in the case just cited 
Tlwe, in the formei suit, the plaintiff obtained a deciee in the Court of First 
Instance It is therefore leasonable to hold that the fust suit was instituted 
in good faith, and prosecuted with due diligence The piesent suit is, therefoie 
not barred bv limitation 

We leveise the decision of the lowoi \ppellate Coin t, and lemand the 
case to that Coiiit for the detei mi nation ol the othei questions aiising in it ^ 

The costs will abide the result 

^ Appinl allowed 


N0TB8 

[The Limitation Act of 1908, explanation 111 to section 14 ha^ declared that foi the 
purposes of section 14 misjoinder of pirties or of c luse*- of action shall be deemed to lx a cause 
of i like natuiL with defect of jurisdiction As foi the prcMous conflict of case law compare 10 
(al, 86 23 Cal 821with3SCal 728 22 \11 248 with 12 \11 207 19 Mad 451, 20 Mad 
48 22 Mad, 494 24 Mad 861 with 17 Mid 299 19 Mad 90 See also 32 Cal 118 29 

Bom . 219 ] 


[89] APPELL^TK CIVIL 

I'he 1 Uh Junt 

Pbesent 

Mb JusTicr O Kinealy and Mr Justiof Bose 
Uainjankhan PUintif! 


* Ranri)an Chamai Defendants 

• — — - 

Second Appeal—Chota Nagpoe Land hid and Tenant Proceduie Act (lienq Act 
I of 1H79) 37 137 Arreai^ of Beni and Efectmeyit, Suit fm 

In amts instituted under Bciifir Act I of 1879 for arrears of rent and ejectment on account 
of the non payment %f arrears of rent, a becond*Appeal lies to the High Court this class of 
cases not being within the pro\ ision of s 187 of the same Act 

Effect of a previous decree^ a<> evidence in a subsequent spit stated 

• Appeal from Appellate Decree No 710 of 1881, against the decree of the Judicial 
Commissioner of Ghota Nagpore, dated 6th February 1881 reversing the decree of the Deputy 
OoUeotor of Uazanbagh, dated the 30th Jul> 1800 
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KAMJ\N CH\MAB [1883] 


I L.R 10 Cal 00 


Baboo Juggut Chandra Banerjee for tho Appellant 

Baboo Jogebh Chtmder Deg foi the Respondent 

The facts of this case are sufiiciently set ioitli m the Judgment of the Court 
(O’KxtJEAL'V and BosE, JJ ) which was deliveiod by 

O’Kinealy, J. — In this suit plamtifl sued foi arieais ol lent under* 
Beng \ct I of 1879> called the Chota Nagpoie Landloid and Tenant 
Procedure Act,” and for ejectment by leason of non payment of lent A pre 
liminary objection has been laised that n6 appeal lies in such a suit, and 
in order to see whethoi an apjieal is pi even ted it is necessaiy to look at 
the terms of the Act 

Section 37, cl 4, desciibes one class of suits that aio tiiable^undei the Act — 
*all suits for an ears of rent due on account of land eithei lent paying oi lent fiee, 
or on account of any rights of pasturage foiest rights, fisheries, oi the like 
Then comes cl 5, which says ‘ \11 suits to eject an\ lyot, oi to cancel any 
lease on account of the non payment of anears of rent, oi on account of a 
breach of the conditions of any contracts by which a lyot may be liable to 
ejectment, oi a lease may be liable to be cancelled ’ When we turn to s 88 we 
hnd, “ any person desiring to eject a lyot, or to cancel a lease on account of non 

f ayment of anears of rent, may sue for such ejectment or cancelment, and 
90] foi lecovery of the arreai in theliame action oi may adduce any imexecut • 
od deciee foi arrears of rent as evidence of the existence of such anears in a 
suit for such ejectment oj; cancelment ” It is thus cleai fiom a comparison of 
s 88 with els 4 and 5 of s 37 that a suit foi ejectment oi cancelment of a 
lease is a distinct and separate suit from a suit foi arreai s of lent, but by the 
provisions of s 88 the two may be brought against the same pei son m the same 
action Then turning to s 117 it is declared ' Tn suits under els 2, 4 and 7 
ol s 37, tiled and decided by a Deputy Commissionei, if the amount sued for oi 
the value of the property claimed does not exceed one hundred lupees, the judg 
ment of the Deputy Commissioner shall be final but suits under cl 5 of s 37 
are not referred to, nor is an appeal undei that clause bailed by s 137 We 
are, therefore, of opinion tliat the language of s 88 of the Act clearly shows that 
suits under cl 5 and cl 4 are not of the same nature, but of a different kind and, 
although s 137 prevents a suit for arrears of rent being appealed, it certainly 
does not in any wise prevent an appeal lying from a suit for ejectment A case 
has been brought to our notice — Paihntty Churn Saiy Shaikh MundariiX D B 
5 Cal , 594), m which it has, it is urged bee'h held by a Division Bench of this 
Court that a suit foi ejectment or non payment of rent does not, undei Beng. 
Act Vlll of 1869, give an appeal to this Court, unless the sum in dispute is 
more than Rs 100 That is not a decision under the present \Gt, noi indeed 
does it support the contention put foiwajd by the respondent It was not an 
appeal m an ejectment suit, but from an order passed in execution of deciee 
With regard to the facts of the case it.would appear that somc^time previous to 
the present suit plaintiff sued the present defendant for arrears of rent due for 
the years 1932 1933, and up to Pous 1934 That suit was decreed in favour of 
the plaintiff, and as it has not been set aside b\ any competent Court, it is still 
binding betw^^en tlie parties In the present suit the defendant, as in the, 
previous litigation, denibd that the relation of landlord and tenant existed He 
further also said that the land now sued foi was not the Hnd then m 
dispute 
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In the hist Conit the Deputy Golleotoi, taking into consideration 
that the defendant had admitted that he was partly m possession of the 
land, compared the pioceedings in the formei case with those in the present 
suit, and on this giound ]ield that the lands in dispute weie identical in both 
cases Wlfen the case went up in appeal, the Judicial Comtnissionei decided 
that the previous deciee was of veiv little weight, and as tliere was no indepen 
dent evidenca to show that the lands m dispute weie the same in both cases, 
*he dismissed the suit 

We aie of opinion that the Judicial Commissionei is wiong in the 
conclusion he ai rived at If, on a pompaiison of the papers in the foimer and 
in the present suit, it v\as> cleai that the lands in dispute were the same, no 
independent evidence was necessaiy Moieovei we think that lie has notgivej'i 
sufficient weight to the foimei deciee \s we have already said so long as it 
lemained undisputed, it was binding between the paities, and showed that the 
1 elation of landloid and tenant existed up, to Pous 1934 Since that time the 
defendant has not relinquished the land, noi has he shown that he has been 
dispossessed b\ i pai^imount title If, theiefoie, his tenuie is not tiansfeiablo 
by the title deeds or custom he is liable to eiectment loi non payment of such 
arrears as the lowei Couit max lind to be due fiom him • 

The deciee of the loxxei Appellate Couit is set aside, and that of the hist 
Ceurt affirmed, in so fai as it declaies the defendant is liable to eiectment foi 

arrears with costs Ut this and m the lowei. Vpiiellate Couit 

• ♦ 

Ipptal allotud 


NOTBB 

[In 27 Cal «508 a Full Bench hold that a Second Appeal did not lie in suito for arrears of 
rent under }3engal Act I of 1879 approving of (1898) 2 0 W N coxiv ind overFulinf 
(1889) 10 U1 89 ind (1696) 94 Cal 249 f 



ftEFBRENCL TO BOARD OP REVENUE [1883] I.L Ki 10 Cal. 92 
[92] \PPELLATE CIVIL 

The itLQfist, 188i 
Present 

Sir Richard Gcrih, Knight, Chief Jusiict, Mr Tusticf 
McDonell \M) Mr Justice Tottenham 

In <he matter of Act I ol 1879 
and 

In the inattei of a Keteience to the Board of Revenue 

Stamp id {[of 1879) s Stamp oti saU i ( dtfuaU— Ih opt ^o/d subject 

(o a mortqaqc -Interest -Transfc} of Piopniij \it {TV of 1882), d > (d), s 51 

When property !«. sold subiect to a mortgage or othci chirgc the pa}moiit of such 
mortgage or chirgc forms under ordinaiv emc umstanees no part of the e 6 nsidcrit] 0 ii mone\ 
foi the purch is( 

Th( Stamp duty p i> ible uu i document eonvexing ‘»ueh a proi)erty is in ndualotcm 
dut\ on the imouiit of the mono\ paid as eoiibideration for the sale 

This was a lefeience fiom the Boaid of Revenue undei s 46 of \Lt J of 
1879 

The Collcctoi of Stamp Revenue impounded an unstamped ceitihcate ol 
sale, which had been gi anted in lespoct ol piopeity which had been sold in 
execution of a deciee of the High Co#t b> the Hegistrii of the Oiiginal Sidcol 
the High Court, 1 01 Ks ^OOO, subiect to two moitgages, secunng lepayment 
witli iiiteiest of Rs 7,000 and Rs 250 • 

The Collectoi consideied that ad talonm stamp dutN as loi a (fbnveyancc 
was payable upon the ceitihcate on the pui chase money, amounting toRs 5,000 
as well as on the amount chaigod on the propeitv / e , on Rs 12,250, and the 
amount oi inteiest payable h\ the puichasei on the xuthoiity of the caseot Sha 
Naqmdas feiphand \ HalnlLon Nafkwa (rhusla (I L R 5 Bom , 470) 

The Boaid of Revenue to whom the Collcctoi of Stamps leferied the 
niattei, having legaid to the above case and to s Jo cl 5 id) of the Tiansfei of 
Piopeity Vet, consideied the opinion of the Collectoi of Stamps to be eoiiect 
but inasmuch as theie was a decision conflicting with this view Hrfetence 
inulet s 49 0 / tfu Stamp 4c^ (J L R J Mad , 18) the rnattei was leferred 
to the High Court 

[93] Tlic question lefei led was is follows ^ 

Whethei, with lefeienceto the piovisioiJs of s 24andaat lb,' sch 1 of the 
Stamp Act, ac/ valonm stamp duty as foi a con^eyancc is pa> able upon the 

*(jivil RcfcrciKJe from bo ltd of Rcvciiul, Lower Provinces mdde bv C b Buckliud 
Esq Sccntiry to the Board of Revenue, dated the iiid Julv 1883 

f[Art lb — • 

Description of insti umciit * Proper stcimp*dut\ 

Gertihcatc of sale, granted to the purchasei of The same dutj is conveyance (No 21) for a 
any property aold by public auction b> a consideration equal to the amount of the , 
Civil or Revenue Couit or Collector or other purchase money 3 
Revenue Officer ' 
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instrument, on the purchase money only, which amounts to Bs 5,000 oi on 
Bs 12,250, the sum total of the purchase money and of the mortgage debts 
payable in respect of the property, or on the laitei sum plus the inteiest which 
has accrued thereon up to the date of the issue of tlie ceitificate > 

c 

The Advocate General (Mi Paul) appealed foi the Boaid ofBevenue 
^ No one appeared on behalf of the holdei of the ceitiiicate 

The Opinion of the Court (Garth, C 1 , Mc^onell, J , and Tottenham 
J ) was given by 

Garth, C J — In this case certain immo\eable propeity was sold by the 
Sheriff of Calcutta in execution of a deciee oi this Couit toi Rs 5,000 It was 
sold subject to two mortgages, securing iepa>n]ent with interest of Bs 7,000 
and Bs 250 respectively 

The Board of Bpvenue have letened to us the question whether the stamp 
on the sale certificate should be foi Bs 5,000, the purchase money, oi for 
Bs 12,250, being the amount of the purchase money plus the sum secured by 
the mortgages • 

The Collector and the Board of Revenue oonsidei that the stamp should be 
for Rs 12,250, and we are referred to two Full Bench authorities, one of the 
, Bombay High Court Sha Naqnida^ 1^tchand\ Halalkof Nathva Gheeski 
(I L R , 5 Bom , 470), and thepther of the Madras High Court — lief( rence undu 

s 49 of the Stamp Act (1 L R , j Mad , 18), which appej'^ed to be in conflict 

^ • 

The Bombay Couit decided that wheiea certificate oi sale expre8sl> stated 
that the sale was made subject to the mortgage right of a third part\, the 
principal sum due upon the moitgage was to be deemed a part ol the consideia 
tion for the transfer undei s 24 of the Stamp \ct 

The Madias Court decided that when pioperU is sold undei a decree of 
Court subject to a moitgage, it is not sold “subject 194] to the payment ol the 
mortgage debt ’ within the meaning of s 24 They lield that the section onl\ 
applies, where it is part of the consideration foi the tiansfer, that the mortgage 
debt should be paid ofi 

Now s 24 of the Stamp Act appeals to be a le enactment ol a piovision 
of the same effect undei the title oi aiticle ‘ conveyance ’ in Part lof the 
schedule to the English Stamp Act,* 55, Geo 111, Cap 184 This is pointed out 
in the judgment of the Bombay High Court 

The oonstiuction which was put upon that enactment by the Enghsii 
Court of Exchequer in the case of Tlu Marquis of Ghandos v The Cmmnissione} s 
of Inland Bevemte (6 Exch 464) w^s entirely in accordance with the above 
decision of the Madras High Court, and it is noteworthy that this decision 
of the Court o| E5cchequer was not appealed against, as it might have been It 
seems to have been taken for granted that the decision was correct , but the 
enactment in the Statute of Geo III was afterwards amended b> '‘Parliament 
m the year 1853 by s U) of the Statute !(> and 17 Vib , Cap 59 

• 

That section, attei reciting the concluding portion of the enactment of the 
Statute of Geo III, which we have just referred to, and that it had been held 
and determined that the said ad mbrem duty was payable in respect of any 
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such sum oi debt, only wheio the purchaflei is perBorially liable oi bound oi 
undertakes or agrees to pay the same, or to indemnify the vendoi against the 
same and that it was expedient to alter and amend the law m that respect, 
enacted as follows — 

“ Where any lands oi othei i)iopert\ shall be sold and conveyed sub]ect to 
any mortgage wadset, or bond or other debt, oi to any gi oss or entire sum ol 
money, such sum of money oi debt shall be deemed the purchase or consideia 
tion money, oi part of the purchase oi consideiation money as the case mav 
be, in respect whereof the said ad laloitm duty shall be paid, notwithstanding 
the purchasei shall not be oi become personally liable, oi shall not under 
take OI agree to pay the same, an\ thing in any \(t or otherwise to the 
contrary notwithstanding 

[95] Now it must be borne in mind that s 24 of the Indian Stamp Act 
follows the language of the Statute 55, Geo III, Cap 184 and not that of the 
amending Act 16 and 17 Vic , Cap 59 and theiefore the decision of the Madras 
High Court IS in accordance with English authority 

And, it seems also in accordance with reason and lustice 

Wheie propel ty is sold subject expressly to the payment oi transfer bv 
the purchaser of any money oi stock whether such money or stock be chaiged 
upon the property oi not such payment oi transfer becomes the consideration 
foi the sale and as soon as it is paid or transferred, and not till then, the pui 
chasei m entitled to his conveyance In such ^ case it is perfectly fair that 
the ad valorevii stamp duty should he calculated upon the amount of fuch 
money oi stock • 

But wheie a pioperty is merely sold subject to a mortgage or othei charge 
the payment of such mortgage or charge forms, under ordinary ciicumstances. 
no part of the consideration foi the purchase The vendoi simply sells, and 
the purchaser buys an encumbered property and it is m no wav essential to 
the validity of the sale that the mortgage oi chaige should be paid oft 

Thus, take the case of a pioperty worth Ks 50 000, which is mortgaged for 
Bs 45,000 The equity of redemption is sold under a decree for Rs 5,000 
It surely would be unjust to oblige the purchase! to stamp his sale certificate 
with a duty of Rs 50,000 when the value ot the llung which he*buys is onls 
Bs 5,000 It IS obseivable that the Bombay High Court, although it quotes 
the English authority, and apparently decides in opjiiosition to it, points out 
the difiiculties and injustic** to which s 24 of the Stamp Act may give rise, and 
considers apparently that, if the fact of an existing charge upon the piopert\ 
sold appeared upon the proclamation only and not upon the certificate of sale, 
s* 24 would not apply , and yet if a charge^ exists upon the property, it is oi 
course sold subject to that chaige, whether it is mentioned in the sale certificate 
or not There seems no doubt that f^he observations of th^ Bombay High 
Court, with leference to the diflSculty and injustice to which tho^section mav 

give rise, are only too well founded 

♦ 

[95] We observe, however, that the opinion of the Collector of Stamps and « 
also of the Board of RevenAie seems influenced, in some measure at least, by i pro 
vision in the Transfer of Property Act, which has come into operation since 
the Madras Full Bench case was decided 
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It IS considered apparently, that s 'iS of that \ct makes it obligatoi> upon 
the transfeiee of immoveable property (m the absence of an> contiact) to the 
contrary to pa\ oft any mortgage or ohaige which ma\ exist ii|K)n the propeity 
at the time of the transfer 

r 

We believe that this section has not vet leceived any judicial mterpreta 
^tion , but it would seem to mean nothing iiioie than this that the transferee, as 
Miveen hw? and the fmvsjo?or shall take upon himself the burthen of an> 
charge which ll)a^ exist upon the piopeit\ This would leave the law in the 
generalit> of cases as it was before the Act passed The tiansferee would, as a 
mattei of course, have taken the <pro|)eit\ subject to the chaige The onh 
burthen which he would not have taken upon himself would be the personal 
liability (if any) of the transfeior, and it is possible th it s may effect soiye 
alteration in the law in that respect 

But even if it does, it would only attect ioluntrny saUs ind would not 
apply to sales eftected m execution undei decrees of Court Section 2 of the 
Act expressly provides that the Act (same is pio\ided in s 07 and chap IV) is 
not intended to affect ''any tiansier hy oimatiou oi /an o) am/ hansfer tn eu 
(uti(yn of a denet at order oi a Coiof • 

We think, theiefoie, that tiie judgmenl oi the Madias Couit is light, ind 
that consequently in the pie^entcase the sileceitificite ischaigeable only with 
stamp duty on Rs 5,000 


^ ^ NOTES 

[There tivas a conflict of decisions bct\\een the "NI idias ind the Calcutta High Courts on 
the one hand and the Bomba) High Court on the othci — (1882) 0 Alad 18 (188’5) It) C al ^ 
02 (1884) 7 Mad , 421 (1881) 6 Bom , 470 

The Stamp Act 1899 liis set at icst the fonflict b\ iddiiig to see 2i thcieof thi^ 
eiplanaluni ‘ In the ciscof i salt of property subject to i mortgigt oi othei lutumbranct 
inv unpaid mortgage moiie) or moiiev chiiged togttlu r with the interest (if an>) due on the 
same shall be deemed to be part of the consideration foi the sale, proMd^d that where pro 
perty subject to a mortgage IS trinsf Cl red to the moitgagee, he shall be entitled to deduct 
from the duty puableou the tiansfei the imount of an> dut\ ilrcad^ in lespeot of the 
mortgage ^ 

Moreover as rogaids the duty to be levied in the cise of i certificitc ol salt of propertv 
subject to an incumbrance sold bv publfc auction then was also a conflict of decisions — 
Mad 18 7 Mad 421 10 Oil 9i 16 All 107 "i Bom 470 18 Bom , 176 

This was set at rest bv Act \ I of 1894 see 5 which enacted that nothing in section 24 
shall apply to anv such certificate of sale is mentioned in Art No 16 (18 of the Act of 1899) 
and added only at the end of the second column at that A»-ticlc These alterations were 
retained in the Stomp Act of J S99 ] 



KIRTY OHUNDBR MITTER V ANATH NATH DEY [1883] I.L.R 10 Cal. 97 
[97] APPELLATE CIVIL 


The 8th Jiuie, 1883 
PRESENr 

Sir Eichard Garth, Kt , Chief Justice, and Mr Justice 
Macpherson 

Kirty Ohunder Mitter Plaintiff 

versus • 

Anath Jsath Dey Defendant 

Decree for paHiUon — No retiiin to Commission — Mortgage of share — Pur 
chase by a stranger of portion of the lands included in the decree — 

Suit by him for partition • 

A and B weic the joint owners in equal shaics of certain property In 1869 H mortgaged 
his share tOaA under i mortgige deed drawn up in the English form Later on, in 1869, A 
brought i suit igaiust B for pirtition, and in 1S70 obtained a decree appointing a Gommis 
sioner of partition and directing the paitition No return was made to this Commission, and 
no actual partition come to In 1873, A obttiUicd a decree for an account and for payment, 
or in default for silo of the property In 1878 B*s sharre wis put up for sale, and purchased 
by C ind C wis put into pobsosMon In 1881 0 broijight a suit against A for partition 
Held that the decree obtained b> I in 1873 put an end to B s right to redeem unless he ^id 
the amount found duo ag un&t hud, and therefore it the tunc of the sale to C, B & rjpht to re 
dctni hxd ccised to exist, lud the jiropert^ wis no longei subject to partition under the decree 
of 1870 and therefore the partition iskcd for under the suit of 1881 could be granted 

Anath Nath Dly and Monmotho Nath Dey, the adopted sons of one Promotho 
Nath Dey, deceased, were the joint owners in equal shares of certain garden 
land and piemisos situate in the district of the 24 Purgunnahs On the 12th 
March 1869, Monmotho Nath Dey rnoitgaged to Anath Nath Dey his undivided 
moiety in the said promises undei a deed of mortgage drawn up in accordance 
with the form of moitgage prevalent in England Monmotho Nath Dey failed 
to pay the principal or inteiest due under the said mortgage, and Anath Nath, 
in tlie month of January 1872, instituted a suit in the High Court against him 
for the recovery of the money due under the mortgage 

On the 7th July 1873 the High Court passed a dt*ciee foj: an account, and 
directed that, if the said Monmotho Nath Dey should fail to pay what might 
be found due on such an account, the said mortgaged property should be sold 
Monmotho Nath failed [93] to pay what was due on the finding of such 
account, and the property was therefoie put up to sale, and at such sale the 
plaintiff in this case, one Kiity Chunder Mitter, became the purchasei for 
Es 31,000, and on the 10th March 1881 a regular conveyance was drawn up 
and entered into by the Eegistrar of the *Hjgli Court * 

It appeared from the record that in 1869 a suit (subsequently to the 
moitgage) had been brought by A^^ath Nath Dey and [against ?3 Monmotho 
Nath Dey for partition of ceitain properties, including* the garden land and 
promises in question in* the suit, and that in January 1870 the High Court 

* Appeal from Original Decree No 97 of 1882, against the decree of Baboo Kri‘=ito Mohun 
Mookerjee, Second Subordinate Judge of the 24 Purgunnahs, dated the 11th January 1862 
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passed a decree appointing Commissioners, and directing them to grant 
partition It further appeared that no return was ever made to that commission, 
so that therefore no actual partition had been come to 

On the 11th July 1881 Kuty Chunder, having previously been pub into 
possession, brought the present suit for partition of the properties 

The present defendant Anath Nath Dey contended that the present suit 
would not he, inasmuch as the suit above mentioned brought by him against 
Monmotho Nath Dev in 1869 was for the partition of the same property, and, 
moreover, that that suit was still undisposed of, inasmuch as no regular parti 
tion had been come to, and therefoie the plaint ff pui chased pendente hie 

The Subordinate Judge foufid that the pioporty in suit was the subject 
matter of partition in the suit still ponding before the High Court, and that no 
final Older had been passed in such suit, and theieforo under s 12 of the Ckvil 
Procedure Code held that he had no jurisdiction to tiy it, and dismissed the 
plaintiff’s suit^ 

The plaintiff appealed to the High Couit 

Mr Evans (IJaboo Basbehanj Ghosc and Baboo Un^h Cliunda Chowdhrij 
with him) for the appellants contended that s 12 was only tlio corielative of 
s Id Section 12 piovides, that if an issue be in course of triil in j. pending 
case (the lelief sought being the same) the Couit shall not onteitain another 
suit to try the same issue, and giant tlie same relief Section 13 sa>s, it an\ 
issue has been tried, it shall not be heard ovei again 

[99] Neithei these sections lefei to cases like this, wlieie theie is no 
issue between the paities, but only administiation ot lelief on idmittod rights 
^ Is^ — This section (12) doe^ not covei the wludc giound coveied bv the 
doctiine^f iKudnis The bai (if an>) in this c!ise is not undei this section 
but under the general lulo of Its pcndais tint a puichasci pendfutt UU will be 
bound by the final decree, and need not be made a puty, and the lulc a to 
comity ot Courts which pre\cnt& one Couit t iking up i mattei which is being 
dealt with by anothei competent Couit eicii in the wa> of administrative lelief 
to partition But the doctrine of lis pemUns does not apply htie, because thcio 
is no actiye piosocution of the suit- Kuisman v Kinsman (1 R AM, 617) 
Fishoi on Mortgages (drd edn ), Vol I, p 08 3, s 962 , cf Trinsfei of Piopeity 
Act, s 52 , and there is no want of comity because the High Couit is not 
dealing with the m ittei and the High Couit suit has abated, ind is piacticalh 
at an end 

2wri — .The plaintiff cannot olitiin the lolief he is admittedly entitled to 
in the other suit through the fauU of the defendant who is plaintiff in that 
suit. • 

3rd — The defendant (plaintiff in the old suit) has himself caused the 
alienation to be made by a m\e by the High Court winch had cognizance of the 
old suit, and has thus discliaiged the piopeity ftom the operation of the old 
suit with the assent of the High Court thiough which he sold , he therefore 
sold it clear of the Its vendem by his own «ict and cannot complain 

4^th — Thai defendant m tbo old* suit had only the equity of ledernption 
and the plaintiff in the old suit had the legal estate before the old suit com 
menoed He has transferred tins estate to the plaintiff in the suit with the 
assent of the Court, %nd thdefoie cannot say tjiat the plaintiff in this suit is a 
purchaser from the defendant in the old suit, and therefore to be bound by the 
proceedings in tbo old suit 

5th — There is no letts conlr tatio, and there is nothing that the defendant 
can complain of 
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Cith —There is not any suit pondin*^ befoie the High Court [ 100 ] except 
in name, and no inteiference with the High Couit, and plaintiff cannot get any 
relief except by this suit 

Baboo Rajendronath Bose foi the Kespondont 

The Jadgment of the Couit (Garth, C J , and Macpherson, 1 ) \ms 
deliveied by 

Garth, C J — This suit was brought h\ the plaintiff for a paitition of x 
large estate of which he purchased an eight annas share m the year 1878, 
undei the following circumstances — 

The estite in question was part of a much lai gel piopeity situate paitly 
in Calcutta, and pxitly in the Mofussil, which holongod lointly to the defen 
dant and one Monmotho Nath Dev, in equ il shares 

* By a moitgage made in the English foiin, dated the V2t\\ of Much 1869, 
Monmotho Nath Dey inoitgigcd to the defend int Ins h ilf shxre in the estate 
in question, subject to tho usuil pioviso foi ledeinption 

Default having boon made in ])a\mont ol tho moitgage mone\, a suit wis 
hiought 111 this Couit by tho present defcrulint in tho \eAi 1873 against tho 
inoitgagoi foi the lecovoiv of tho piincipil sum and inteiest and foi other 
lelicf • 

On the 7th of Julv of the same ^ou the High Couit m ide a decieo by 
consent of the parties 1)\ whicli in account was to ))o tiken in tho usual w i>, 
to ascei tun the amount duo foi piincipal and mtciest and it was furthci 
oidoied that if tho moitgigoy f iilecl to piv that amount bv i ceitain da>, the 
mortgaged estate should ho put up foi sile b> imbhc auction 

IJndoi this deciee the tjecount w is taken and the sum found due to ^he 
defendant was not j)ud h> the moi t^, i^oi and consequenil\ the estate was 
put up ioi silc h^ auction and ]>ui(hascd b\ the piesont plaintill on the 21th 
of Juno 1878 

Tho idamtift his since oht lined possession ind he then, on the lltli of 
Tula 1881, hiought tins suit i^^unst the defendant foi a putition 

The defondints aiiswei was, that in tho \eu 1869 he hiought x suit m 
this Couit, against ’Monmotho N ith J-)(> foi i paititioii of ill tin piopeitios 
winch belonged to them iointl>, ind amongst othc it, of tho estate in question 
th it i decice was m idc in th it [ 101 ] suit loi paitition on the 21st of Taiiuaiy 
1870 , ind that a Coiiiniissionoi wms appointed undei that dc'^iee, who has 
comiiK. need, but onl\ paitiall> earned out, the paitition 

The defendant, theieforo, contends tliat as tho estate in question was 
purchased b\ the pliuitift pending the partitiiin proceedings, it is still subject 
to the foiniei decree, and tlie pi untifT his no light to bung this suit to obtain 
a separate partition of it 

The lowei Couit holds tli it is the deeiee in tho foimei suit diiccted this 
propeity to be paititioned ai (i as it liis not hoen showm tliat tbo- foimci suit 
has come to an end, the plaintiff s suit shoartd be dismissed 

On appeal it has been contended that the lower Couit is wiong upon the 
ground, that as tho moitgage of 1869 was made pieaiousla tho paitition 
suit in that yeai, and as by the proceedings in the mortgage suit any inteiest 
which Monmotho Nath Dea might hxve had is at an end, the propeit> m 
question is no longei tho subject of the formei suit arid consequently there 
IS no reason why a dccrcJO foT partition in this suit should not be made 

We think that there is much leison in this contention Wc have 
ascertained In a i of ©rente to tho recoids of this Court that the mortgage by 
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Monmotho Nath Dey to the present defendant in 1869 was made previously 
to the suit foi a partition , and it therofoie only remains to consider, whether, 
at the time when this suit was bi ought, the property in question, or any 
interest in it, was liable to be partitioned m the former suit 

The Inortgage of 1869 being in the English form, the legal estate in the 
property passed to the mortgagee, and all that remained to the mortgagor at 
the time when the partition suit was brought in 1869, was an equity of 
redemption or the bare light to redeem the property on payment of the mort 
gage money and interest 

It IS possible that this right, if it had continued in the mortgagor, might 
^ have been made the subject of paitition m the foimei suit, but we consider 
by the act of the defendant himself that the light lias long ceased to exist 
The decree which the defendant obtunod m the rnoifcgige suit in the year 1OT3 

E ut an end to Monmotho Nath’s right to rodeoni, unless he paid the amount 
102 ] found tq be duo on the day named m the deciee , and therefore at the 
time when the property was sold to the plaintiff, Monmotho Nath’s interest 
m it had ceased to^exist It follows, therefoie, thxfc at the time when this 
suit was brought, that property wis no longei subject to paitition under the 
former suit, and the defence which tlie defend int has sot up to this suit can 
not avail him 

This result is certainly a foitiinato one in the interests of justice , because 
it oleaily appears, from the fa<^ ts beloie us, that nothing has been done in the 
former partition suit loi many >cars pist ind nothing more is likely to be 
done One out of the two Commissioners api)ointed is dead Monmotho Nath 
himself IS dead also and as the lattoi sold oi cjuiridoifd aw^ay all his 
property before he dud, it seems imjuobable that*in\ one will administei to 
his estate So that hid this defence been xv iiliblo to the defendant, the 
plaintiff might have iiad oxtieinc difficulty in obtaining a paitition of the 
propel ty 

A decree will bo made foi a putition »)ii the usual toiins, and as the 
defendant has set up i defence which tuin> out to he iinloundcd wo think that 
ho should pay tlic pi iintilf s costs in both Cuiiits hut not ol couiso tlie costs 
of tho partition 

1 27 pull alLowul 


. NOTES 

[PARTITION DECREE ~ 

The right to pxitition boing i c^n‘ inning < uiso of irtion it has been said that, no 
long as the property 18 lointly held, the diMmssal of or failure to earry on the preliraiiiarv 
proceedings cinnot bxr i fush Htyt The prelum ii irv decne settles the rights of the partita 
at that date, but not rights acquired since thitdiU —Ca^persz on Bes judicata (1909) 
III Edn pp 240 241, i iting, 16 All , 30^1 , 14 Bom SI 3 Bom , L R 94 , 10 C W N , 839 ] 
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[local 102] 

APPELLATE CIVIL 

The 6th September, 1883 
PBESENX 

Sib Richabd Gabth, Knight, Chief Justice, and Mi Justice 

Macphfbson 

Bussick Das Bairagy and anothei Deiendants 

veisu<, 

Preonath Misiee nnd anothei Plaintiffs 

• 

Minor y suit by — Pei mission of Comf to quaulian to %ue — Disci otion of 
Couit — Act XL of lSo8 —Civil Pioceduie Code ( icf XIY of 
s Rctui n of plaint 

A volunteer guirdiin has no right to sue on bchilf of i minor the accord or refusal of 
permission to sue is i nutter in the discretion of the Couit 

Where a suit is brought in violation of s 410 of the Code of Civil Procedure, or of the 
provisions of Act XL of 1858 the proper ^ ourse for a Court to puisuc is to return the 
plaint in Older tbit the error miy be rectified 

[103] This was a suit brought to lecover possession of a piece of land 
measuring 16 cottahs, and £oi ^^aslllt, on the giound that the land was the 
likhirai piopeity of tlie plaintiffs who woie minois and that tho> had been 
dispossessed theietrom by J^he defendants ^ 

The suit was instituted h\ one Jagadamha Dabee, an adult sifter of tlie 
rainoib, who did not describe herself is next friend of the minor plaintiffs, but 
bi ought the suit as then guaidiin, although she hid obtained neither a ceitifi- 
cate under Act XL of 1858, noi jiei mibsion of the Court to bung the suit 

The defendants contended th it Pieonath, one of the illeged minor plaintiffs, 
had attained mijoiitv that Jagadamba Dabee liad no light to bung the suit 
as she had not obtained my ceitifacato under Vet XL of 1858, and that the 
disputed lands weie the mal lands of one Dinanatli Basu, tlie pio roima defen- 
dant in the suit 

The Munsif found that the evidence disclosed that Pieonath was about 
17 or 18 >ear8 old, and that he not having attained 21 \eais, was theiefore a 
minor, and held that undei s 3 of -Vet XL of 1858, Jagadamba hJd a right to 
bring the suit as tlie pioperty was small, and gave the plaintiffs aMecree 

The defendants appealed to the Suboidmxte Judge, who held that m the 
case of Pieonath, 18 and not 21 was the ago of jnajoiity, but stated that the 
e\idence of one Juggeshui Ro> showed that Preonath had not completed the 
age of 18 when the suit was brought, and that therefore he was still a minor 
The evidence of Juggeshur, however,* was that “ he was about 17 or 18 
years old,” and as legards the question of the certificate he found that “ the 
Munsif had acted irregularly in allowing Jagadamba to bung the suit on behalf 
of the minors without making a formal application for permission bo do so, but 
that the lower Court had given permission in its judgment on one of the gi oun ds 

• Appeal from Appellate Decree No 576 of 1882, against tho*dccree of Baboo \mirto Lal^ 
Ghatterjoc, Subordinate Judge of Nuddea dated the IGth of January 1882, affirming the 
decree of Baboo Bhubun Mohun Hoy Chowdhry Second Munsif of Bongong, dated the 
27th of December 1879 
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given ms 3 of Act XL of 1858, and therefoie he held that the defendants* 
contention failed, and further finding that the plaintiffs and their ancestors had 
been in possession for a considerable time without payment of rent to the 
zammdar, confirmed in this respect the Munsif’s decree ” 

The defendants appealed to the High Court 

cm Baboo Umbica Churn Bose foi the Appellants 

Baboo Anund Oopal Palit for the Respondents 

The Judgment of the Court (Gabth C J , and Macphebson, J ), was 
delivered by 

Garth, C J — The plaintiff describing heiself as#‘ elder sister and guardian 
of the minors Preonath Misree aftd Urna Chum Misiee, ' brought this suit to 
recover possession of certain land, the property of the minors, from which she^ 
while acting as then guardian and in possession on then account, had bfien 
dispossessed 

The defendants, apart from the meiits of the case, contended that Pieonath 
Misree had attained majority, md further, that, even if he and his brothei 
were minors, the plaintiff hid no right to sue on their behalf, as she held no 
certificate under Act XL of 1858, and had no pei mission fiom the Court to 
bring the suit 

It certainly does not appeal that any permission, such as that contem 
plated by s 3, Act XL of 1858, was asked foi or given , but the Munsif, in 
disposing of the lattei objection, says in his judgment “ Managers of small 
properties are competent to bung cases without obtaining a certificate , 
thus the plaintiff is in no way debaiied ’ 

On the other point he lield that Pieonath s age was 17 or 18, and that as 
21 %as the age of majority, he was still % minor * 

The same objections were raised in appeal, and have again been uiged 
before us 

The Subordinate Judge, while righth holding that in the case of Preonath 
18 and not 21 years was the age of majority, says “ The evidence of Juggeshui 
Roy shows that Preonath did not complete tlie age of 18 years when the suit 
was before the lowei Court , that being so, the Munsif s final decision that 
Preonath was still a minor, when the case wis befoie him is correct ” 

On the otherpomt he held, that, though there was irregularity in allowing 
the case to be brought without a foimal application foi permission, still the 
judgmenc suflBiciently showed that permission was given 

Now thg Munsif did not decide nhat Pieonath was a minor, in the sense 
that he had not completed the age*of 18 years The [lOS] witness whom the 
Subordinate Judge quotes, and on whose evidence the Munsif also relies, 
simply says “ Preonath's agg is 17 or 18 years How, therefore, the Sub- 
ordmate Judge concludes, that Preonath hadnou completed the age of 18 years, 
IS not clear 

By s 4 of the Majority Act (IX of 1875) a person completes that age 
at the beginnmg^of the 18th anniversary^ of his birthday, when he is, as is 
commonly understood, 18 years old So that, eyen if the plaintiff properly 

• [Sec 4 — In computing the age of any person, the day on which he was born is to be 
• included as a wnole da\ and he sihall be deemed to have attain 
I Age of majority how ed majority, if he falls within the ^st paragraph of section 3 
computed at the beginning of the twenty first anniversary of that day, 

and if ho falls within the second paragraph of section 3, at the 
beginning of the eighteenth anniversary of that day 3 
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represented the minors, the defendants’ objection, that Preonath was not a 
minor, has not been properly detei mined, and the decree, assuming that it is 
one practically m favoui of the mmots, is bad 

The suit IS also open to objection, on the ground that it is brought in 
disregard of the provisions of s 440 of the Proceduie Code and of s 3, Act 
XL of 1858, 'NVhich must be read together The former section enacts that 
“ every suit by a minor shall be instituted in his name by an adult person, 
who in such suit shall be called the next friend of the minor ’ By the latter, 
persons not holding certificates under the Act can only institute suits connected 
with a minor s estate with the peimission of the Couit As pointed out in the 
case of Mrinamoyi DabmjS Jogodnhuii Dabta (I L R , 5 Cal , 450), this per- 
mission should, if appliecRor befoie the suit is brought, and if granted, be 
formally recorded The obtaining of permission should either precede or be 
contemporaneous with the institution of the suit 

A volunteer guardian has not, as the Munsif seems to suppose, any light 
to sue on behalf ^of a minor , and the giving or withholding permission is a 
matter of disci etion with the Court It has been held in several cases, where 
suits, though really directed against a minor, have been brought against a 
person described as his relative or guardian, and who hatf not been properly 
authoiized to act for him, that the decision will not bind the mmoi, who is 
not properly on the recoid as a party 

The same principle would seem to apply m the case of a person suing in 
hib own name, and without authoiity, as guaidian of a minoi If the decision 
IS adverse to the minor s interests, it might not bind the minor in anv future 
litigation 

Cl 06 ] That being so, it would be veiy unjust to compel a defendant to 
proceed with a suit, in which, if he succeeds, the decision would not bind his 
opponents , and it therefore* seems to follow, that if an objection is made inliue 
time by the defendant that the suit has been improperly brought, that*objection 
should be allowed 

In this case we consider that the Munsit was very wrong in not returning 
the plaint to the plaintiff, in order that the error might be rectified This is 
the course which should always be taken in those cases, where the suit is 
brought in violation of s 440 of the Code, or of the provisions of Act XL of 
1858 

We interfere veiy unwillingly in this case, because it has been tried upon 
its merits in both the lower Courts, and there seems no reason to suppose 
that the conclusion at which they have arrived is otherwise than correct 

But as the question whether Prooiidtli was a minor has not been properly 
tried in either Court, we feel bound to send the case back to the fiifst Court for 
the trial of that question If Preonath wab#a minoi, the judgmefit may be in 
favour of both the minor plaintiffs If he is not a minor, the lower Court if 
it thinks ht, may dismiss the suit as regards Preonath fin which case he will 
be at liberty to bung a fresh one), and give a Socree in favour of the other 
plaintiff only The costs m this Court and in the lower Appellate Court will 
abide the result * 

ippeal allowed and case remanded 


NOTES 

[SUITS FOR OR ON BEHALF OF MINORS— 

Whore a buit is brought in violation of b 440 of tho Code of Civil Proceduie 188SJ (0 P C • 
008, 0 32, r 1) tliG proper course for the Court is to return the plaint for rootification — 
10 Cal ♦ 102 
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The practice is to take the plaint off the file when the defect is apparent on the face of 
the plaint (13 Cal 189 IS Bom 7) ind when the fact of minority is established only after 
evidence tikcii on the point and it js found that tho plaintiff knew of the fact of minority 
and only intended to deceive the Court, the practice according to the Bombay decisions is to 
make an order directing the plaint to be taken o£E the hie IS Bom , 7 According to the Cal 
cutta decisions the Court should pass a decree dismissing the suit 13 Cal 189 But when 
the plaintiff is found to have had no such knowledge or intention the Court will staj pro 
ccedings and allow sufficient time to enable the minor plaintiff to be represented by a next 
friend 13 Cal 189 , 13 Bom , 7 

The absence of a certificate is not such au uregularity is to entitle the minor, on coming 
of age to set aside the proceedings on the ground that he was not properly represented, 17 
Cal 347- 16 1 A 195 PC 

It lb not necessary to have a ccrtihcak under the Act, if m fact he has the permission of 
the Court to sue VI Cal 48 10 Cal 134, {suit by guardian of rfitnor wiifiout certificate under 
Act, XL of 1868) 

The Court should piesume under ordin ivy circumstances that the permission contemplated 
by the Act had been obtained, AWN (1882) 23 AWN (1881) 173, AWN (1881) 17» 

IndCP LR 76 it was held that the words ‘ ari> other sufficient reason enable a 
relative cf the minor to sue without first obt lining a certificate Bee also 9 All 608= A W N 
1887 (189) 5 C W. N 781 31 Cal ,722 3 C L J 29 and also 33 Cal *927 

Upon thiss aspect of the case. Dr h cvtlgan Mtmns, (1912 IV hidii p 254) observes that 
tho observations in 10 Cal 102 must be tikcii in connection with the facts of that case 3 


[local 106 ] 

\PPELLATE CIVIL 

The 31st August, 1383 
PRBSI NT 

Sir Eicbard Garth, Kr , Chilf Tubticl, vnd Mr Justice 
• Macpherson • 

Ram Coomar Ghose Judgment debtor 

teisus 

Probunno Coomai Sannyal and anothoi Deciee holders 

Costs — Piacttce — CoAs of pnnting ami translation — Appeal to Privy Council 
Costs of printing rnd translation, certified b> the Deputy ICgistrar of the High Court, 
arc a necessary part ol the costs of in appeal to the Privy Council 

The amount of sUch costs is left to be ascert lined by the High Court and is not assessed 
b / the Privy Council Oftic e 

This was an appeal from an order rejecting an application, asking that 
the costs of translation and punting, certified by the [107] Deputy Regibtiar 
of the High Court, should be dist^Jlowed to tho deciee holders, inasmuch as 
they had not been allowed by tho Privy Council when the case was before 
that Court on appeal 

The Distiict Judge rejeetbd the application on the ground that such costs 
were, according to the piaetice of the High Court, as shown in the case of 
Saroda Prasad Mullick v Lachmiput Sinqh (9 B L R , Ap , 23 18 W R , 89), 
realizable in addition to the sum allowed by the Privy Council 
The judgmetfit debtor appealed to the High Court 
Baboo Okil Chunder Sen for the Appellant 
Baboo Saroda Churn Milter for the Respondents 
The Judgment of ^the Court (Garth, C J f and Macpherson, J ) so far 
tOS IS necessary for the purposes of this lopoit was as follows — 

I • Alppeal from Original Order No 102 of 1883 agamst tht order of J I* Browne, Esn 
Judge of 24 Pergunnahs, dated the 8rd of March 1883 
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Garth, C J — We tbmk that the District Judge was right in allowing to 
the respondents the costs of tianslation and printing in the High Court These 
costs do undoubtedl> form a necessary part of the costs of the appeal to the 
Privy Counoi] , and we find that in practice the Privy Council have been in the 
habit, when they allow the costs of an appeal, of leaving the amount to be 
ascertained by the High Court The only costs which are assessed in the 
Privy Council Office are those which aie incurred in England 

This IS explained in the case decided by Mi Justice Markby, Smoda 
Prasad Mullick v Lachimjmt Smqh (9 B L K , \p , 23 18 W E , 89), which 
seems to be a diiect authority m favour of the respondents 

The appeal will be disiinssed with costs, which we assess at two goldmohuis 

. Appeal dismissed 


, NOTES 

[PRIVY COUNCIL PRACTICE— COSTS— 

^ee Ubo 16 W R 35b 18 W R , 89 , 253 23 \V R , 463 

As regards the du>allovvaricc of costs Oocabioncd bv tho intioduction of irrelevant matter 
sec 11 Cal 244 ] 


[108] APPELLATE CIVIL 


The 10th Auqiist IHhl 
Present 

Sir Richaru Garth, Kt , Chief Justice, Mr Justice 
McDonell and Mr Justice Tottenham 

In the matter of tho Petition of Hurbuns Sahay and another 

Iluibuns Sahay and another 
Versus 

Thakooi Pei sad 

/ippeal—Leticis Patent, cl 15 — Difference of opinion between 
Judges in icvieio 

Where two J udgt s of i Dim si on Bench have concuircd in i fin il decree, the fact that 
there IS i diffcicnce of opinion as to one point amongst others, riised in rcMOW on the judg 
moiit on which sudi final deiiec is ba^cd ib no ground for an appeal under s 15 of the 
Letters Patent 

The plaintiff brought this suit to recovoi pobsession of a fractional share 
of a temporarily settled estate called Mehal Bonaipui, alleging that he had 
been dispossebsed from it by the defendants, who ^^ele the auctiorf purchasers 
of tho rights and interests of certain othei of*tho defendants in tho* suit 
The Court of First Instance gave a decision against the plaintiff 
The plaintiff appealed to the High Court, but died befoie the heaiing, 
and his widow was substituted as appellant on the recoid On this appeal 
the decision of the lower Couit was reversed 

The defendants applied foi and obtained a review of the judgment of tho 
Appellate Court , on the hearing of the review one of the Judges was inclined 
to allow the whole case to be re opened, whilst the Senior Judife thought that 
it should be limited to one point only, although both Judges agreed that the 
Court had powei either to limit the review to one point, oi to re open the 
whole case • 

* Appeal under cl 16 of the Letters Patent No 1 of 1882, against the deciee of ‘ 
Mr Justice Ml! TER and Mr Jubtice MacltaN, dited the 2nd March 1882, m appeal 
from Original Decree No 26 of 1879 
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In dealing with one of the questions raised in the review, both Judges 
were of opinion that the share awaided to the plaintiff by the decree of the 9th 
May 1881 should be reduced from one half to one third , as regards another 
point raised, Mr Justice Maclean differed fiom Mi Justice MiTTER, and 
on this point, therefore, the judgment of the Appellate Court remained untouch 
ed by the ordei on review, m accordance with s 628 of the Civil Procedure 
Code 

The defendants appealed under s 15 of the Letters Patent 

[ 109 ] Mr Bramon and Mr Twidale foi the Appellfints 

Baboo Mohmy Mohun Boy and Baboo Joqcsh Chandtr Boy for the 
Bespondent 

The Judgment of the Couit (Gakih, C J , and Me Donlll and TOTTEN- 
HAM, JJ ) was deliveied by 

Tottenham, J — We think this appeal should bo dismissed With costs 
upon the preliminary giound taken by the pleadei for the respondent, viz , 
that the Judges of the Division Bench, having concuiiedm the final decree, no 
appeal lies under the Letters Patent 

The fact that one of the Judges was inclined to let the whole case be 
reopened on review, while the senioi Judge thought that it should be limited to 
one point, does not entitle the parties to an appeal fiom the order so limiting 
it , and it appeals to us that we have no authority to pronounce any opinion 
as to the correctness or otheiwise of that older 

Appeal dismissed 


NOTES 

also (1904) 6 Bom L R 230 ] 

*[10 Cal 109] 

PEIVY COUNCIL 

The ISth and ISihJiUy, 18bS 
Present 

Sir B Peacock, Sir M E Smith, Sir E P Collier, 
Sir E Couch and Sir A Hobhocse 

Surendra N ith Baneijee 
vei sus 

The Chief Justice and Judges of the High Couit 
at Port Wffliam in Bengal 

[On appeal from the High Court at Fort William in Bengal ] 


Contempt of Couit — Puikcation of libel reflecting upon a Judge in his 
judicial capacity-- Offence not mcliuied in Penal Code — 

Defamation — Criminal Pri^cedun Gode(X of 18H2), s 5 — Power 
of Courts of Becoidundei common law — Jurisdiction of 
• High Court to punish summanly 
The High Courts in the Indian Presidcncieb are superior Courts of Record The offence 
of contempt of Court, and the powers of the High Courts to punish it, are the same m such 
Courts as m the superior Courts in England Tliohp powers, which formed part ''f the com 
mon law, were conferred u^on the Supreme Courts, when they were established in the Presi 
denoy towns • 

The Indian Penal Code dexK* not provide ^tipiinst a contempt of Court committed by the 
publication of a Ubei out of Court, when the Court is not sitting, and neither m chapter XXI 
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** of DefaznajbiOD/’ nor elsewhere [ 110 ] provides for the punishment of a contempt of Court 
committed by the publication of a libd reflecting upon a Judge in his judicial capacity, or in 
reference to his conduct in the discharge of his public duties Because the publisher can be 
punished for “ defamation ’* under the Code, it does not follow that he cannot bo punished 
summarily by the High Court for a contempt of Court He can be so punished with fine, or 
imprisonment, 6r both 

The provisions of s 5 of the Code ( f Criminal Procedure, 1882 relating to the'prooedure 
under which all oflences under the Indian Penal Code, ” and ‘ all oflences under any other 
law, are punished do not include a contempt of the High Court committed by the publica 
tion of a libel out of Court when the Court is not sitting, although such contempt may 
include defamation Such a contempt is more than mere defamation, and is of a diflerent 
character 

The jurisdiction of the High Court to commit for contempt h is not been affected by the 
Code of Criminal Procedure 1882 , 

By the common law every Court of Record is the sole and exclusive judge of what amounts 
to a^contempt of Court 

This was a petition lor special leave to appeal from an ordei of the High 
Court, dated the 5th May 1883, whereby the petitioner, who was the editoi 
and proprietoi of a weekly newspaper published m Calcutta, ftnd called the 
Bengalee, was sentenced to a term of imprisonment for two months in the 
Presidency Jail, for a contempt of Couit * 

The alleged contempt of Court was contained in the following article, 
which appeared in the Bengalee on the 28th April 1883 — 

“ The Judges of the High Court have lutherto commanded the universal 
respect of the community Of course, they have often erred and have often 
grievously failed in the poiformance of their duties , but their enors have 
hardly evei been due to impulsiveness or to the neglect of the commonest con 
siderations of prudence oi decency We have now, however, amongst us a Judge 
who, if he does not actually recall to mind the days of Jeffreys and Scrojgs, 
has certainly done enough within the short time that he has filled ihe High 
Court Bench to sliow how unworthy he is of his high ofiice, and how by nature 
he IS unfitted to maintain those traditions of dignity, which are inseparable 
from the office of the Judge of the highest Court m the land From time to time 
we have in these columns adverted to the proceedings of tun Mr Justice 
Norris, but the climax has now been leached, and we venture to call attention 
to the facts, as they have been leported in the columns of a contemporary The 
Biahmo Public Opinion is oui authoritv, and the facts stated are as follows — 

Mr Justice Norris is determined tg set the Hughli on fire The last 
act of zubbuidusti on his Lordships pait was the bringing of a Salgram (a 
stone idol) into Court for identification Theie have been very many cases 
both in the late Supieme Couit and the present High Court of Calcfitta regard 
ing the custody of Hindu idols, but the pi easing deity of a Hindti household 
has never before this had the honour of being dragged into Court Our Cal 
cutta Daniel looked at the idol, and said it could not be a hundred years old 
So Ml Justice Norris is not only \eised inlaw and medicine, but is also a 
connoisseur of Hindu idols It is difficult to say what he is not Whether 
the oithodox Hindus of Calcutta will tamely submit to their family idols being 
dragged into Court is a matter for them to decide, but it does seem to us that 
some public steps should be taken to put a quietus to the wild«coentricities of 
this young and raw dispenser of justice * ” 

On the 3rd May the petitioner, (together with one Eamcoomai Dey, the 
printer and publisher of the Bengalee), was served with a rule calling upon him 
to show cause on May 4th why he should not be committed to prison, or 
otherwise dealt with according to law for contempt of Court, in his having 
published the above article, containing contemptuous and defamatory matters 
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concerning Mr Justice NoRKls This rule was issued on aflSdavits, of which 
the petitioner obtained copies in the afteinoon of the «^ame day (May 3rd) 

In repl> to these affidavits, the affidavits of Eamcoomar Dey and Suiendra 
Nath Banerjee were produced in the High Court The affidavit of Eamcoomar 
Dey stated that he had no concent with iny matter which appeared in the 
paper, nor any powei to prevent any matter appearing therein , that he was 
imperfectly acquainted with the English language, and though able to set up 
works in English, he did not readily understand the sense and meaning of 
what fie composed and sot up , that he had no knowledge that the article in 
question contained [^^2] any contemptuous or defamatory matter , and so far 
as he bad any hand in its publication, lie expiessed his regret that any such 
matter should have appeared m the papei of which he was pnntei and pub 
lisher, and submitted himself to the favourable consideration of the Court 

The affidavit of Surendia Nath Banerjee was as follows — 

“I, Sureqdia Nath Baneiiee, of No 33, Neogee Pookur East Lane in 
the Town of Calcutta, at present residing at Moniiampooi in the distil ct of 
the 24 Pergunnahp, inhabitant, solemnly iffiim and sa\ is follows — 

“ 1st — That on Thuisda\ the 3rd da> of May instant, I was sprved with 
a rule issued by this Honourable Court in tins matter on the day pievious, 
calling upon the abo\e named Eamcoomai De\, as the printer and publishei, 
and myself as the editoi of the poiiodical \^olk, tlie BenqaUe, to show cause 
before this Honourable Couit on hrida>, the 4th da\ of Ma> instant, at the 
sitting of the Court, why we should not be committed, oi otheiwise deilt with 
accoiding to law, foi contempt of Couit alleged to haie been committed b^ us 
in having unlawfull\ published i ceitaiu aiticle in tno said periodical work, the 
Bdhgalee, of the 28th day of April list containing; certain contemptuous and 
defamat(fry matters of and concerning the Hon ble JOHN Frlfman Nobris, 
one of the Judges of this Hononrable Couit 

“ 2nd — That upon being sened with tnc said lule, I bespoke and theio 
after obtained office copies of the grounds upon which the said lulo is based 
which grounds I have peiused 

S'id — That I admit that, as is stated in the affidavit of Mi Henry 
Adam^ Adkin^ Officiating Solicitor to the Goiernmcnt of India, the abovonamed 
Eamcoomar Dey is the printer and publisher of the said periodical work, tlie 
Bengalee, and I am the proprietor and editor thereof 

4i/i- ~ That the said poiiodical work is made up entirely under ray 
superintendence, and that the said Eamcoomai Dey, who is but indiffeiently 
acquainted with the English langi^age has no authority over any editorial 
matter appealing in the said poiiodicil vsoik, and further he could not, if he 
wished so to do, prevent any article oi paragiaph appearing theiein 

6th — That the issue of the said periodical work of the said [IISJ 28th 
day of April 1883 was made up aud published entirely on my responsibility, 
and to the best of my knowledge, information and belief, the said Eamcoomar 
Dey did not rea^ anything contained therein in the editoiial columns befoie the 
publication thereof 

&th I further say that, except as an honourable and learned Judge of 
this Honourable Court, I have no knowledge Whatsoever of the said Hon’bla 
John Freeman Norris, and that m writing and publishing what I did m 
oonnexion with his Lordship, I icted cntuelv bond fide, and, as I believed, nj 
the interests of the public good 
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“ 1th — ^That there appeared m the said issue of the 28th day of Apiil 1883 
two paragraphs in connection with the said IIon*ble JOHN FREEMAN Norris, 
one at page 194 under the heading of “ News ana Notes ” of Tuesday, the 24th 
day of April 1883, and the other at page 199 amongst the Editorial notes The 
said two paraigraphs areas follows [Heie followed the above paragraph, 
on which the rtile was issued, and another paragraph, relating to difterent 
matter, but also reflecting upon the conduct of Mr JUSTICI. Norris ] 

“ Sth — That the Brdhmo Puhhe Opinion lefened to in the said paragiaph 
IS a periodical work published m Calcutta evei v Thuisda>, and is believed bv 
the public, and 1 believe it, to be under the editorship of a gentleman piactising 
as an attorney of this Honourable Court 

“ Qth — That the matter of corapLunt made in the said first paragraph 
appeared m the said Pi Opinion, to the best of my knowledge, 

infoimation, and belief, in its issue of Thursda>, the 19tli day ol Apiil 1883, and 
no contradiction theieof, noi in\ explanation thereof, appealed eithei in tlie 
said Biahmo Public Opinion, oi, to the best of my knowledge, information and 
belief in any othei newspaper 

“ lOi/i — That the matter of complaint made in the said second paiagraph 
appeared m the said Biahmo Public Opinion in its issue of the 26th day of 
April 1883, and no explanation oi contradiction thereof appeared in that paper, 
01 in an> othei newspaper, before tin publication of the s ud issue of the said 
periodical work 

[414] 'l\tk — That 1 honestly believed the statements in the said Pi a/imo 
Public Opinion to be tiue, and the paiagiaphs ifoiesaid which weie lioth wiitten 
by me, weie so written undei such belief and undei \ sense of public duty that 
conduct, such as was imputed to the said Hon b^e loHN Freeman Norris, 
should be biought to the nollice of the public and censured ^ • 

“ 12th — That from the afhda\its of Mi William Robert Fink, the Assist- 
ant Registrar, and the Officiating Chiet Cleik of this Honourable Couit, and of 
Baboo Banevmadhub Mookeijee, one of the Intorpioteis of this Honourable 
Court, the truth of which I entiielv and unhesitatingly accept J now find that 
the statements contained in the said Biahmo Public Opinion relating to the 
production of the said Salgram in Couit were inaccurate and misleading, and 
that the said Hon’ble JOHN FREEMAN NORRis, instead of acting in a zuhhuidmti 
manner as alleged, acted under piessuio from the parties, who are both Hindus, 
apparently against his own inclination 

“ IMk — That I have received contradictory statements with regard to the 
statements contained in the said first par igiaph, some asserting frliat they are 
inaccurate and misleading, others maintaimng the contrary and I have not 
been able to ascertain which of these contradictoi y statements lepresent the 
truth 

** l^th —I say most emphatically, that if I had known, or had any leason 
to believe, that the statements of the Biahmo Public Opinion aforesaid were in 
any respect inaccurate, I would not have made the observations I have, and X 
am truly sorry that I was misled into making them, and I withdiaw^ them 
unreservedly , but I repeat that my observations were made perfectly bond fide, 
and without any motive of any descnption whatsoever other than the motive 
to promote public good 

“ 15^& — ^That the diroumstances of British India are such, that this 
Honourable Court and the other High Courts m the other Presidencies are looked* 
upon, and I believe ]ustly looked upon, as the staunchest, the most upiight 
and the most impartial upholders of the just rights and privileges of all sections 
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of the community, and any action on the part of any Honourable and learned 
Judge of these Honouiable Courts tending to show the least disregard of such 
rights and privileges is viewed with [1153 great alaim by the community, and I 
conceive that it is the duty of all journalists to maintain that no such disregard 
is shown 

“ 16th — That I express my deep regret at having unwittingly endeavouied 
to cast an undeserved slur upon the said Hon ble John Freeman Norris, and I 
place myself unreservedly in the hands of this Honourable Couit, being satisfied 
that the apologv whicli is hereinbefoie contained is, under the circumstances, 
due from me to the said Hon ble John Freeman Norris and this Honouiable 
Court, and I further submit myself to the favouiable and indulgent considera 
tion of this Honourable Court • 

“ 17th — That I am advised that tins Honourable Couit has no jurisdiction 
to issue the said lule, oi to deal with me or the said Eamcoomar J5ey 
summaiily , but the question, T am also advised, is one of extreme dithculty, 
and I know it jio be one of gieit public imjjoiL ince, and one which will lequiie 
much time and attention to be dealt with as, in my judgment, it should bo 
dealt with • 

ISth — That the said lule w^xs seived upon me at half past eleven 
o'clock, and I received the said grounds at ihoiit \ quaitei aftei 2^r M , and 
though my attorney and X have in ide oui best endeavours to secuie the 
services of counsel learned in the law to appeal foi me and aigue the said 
question,*! have not succeeded in getting one piepaied to do so this morning, 
and I humbly pray tnat time may be gi anted to me suliiciont to enable me to 
have the said question irgued , and I make this piayer entuel> subject to the 
apologv which I have made and without in an\ w^ay detracting from oi 
weakening the same m any particulai whatevei ' • 

Oil tfie 4fch May the lule came on foi hearing before the Chief Justice 
and foui Judges of the Higli Court (Garth, C J , MllILR, T , CONNlNGHAM, 
T , McDonell, J , and NORRis, J ) 

Mr Bonnerjee appealed to show cause and aftei leiding the portion of 
the affidavits containing the apology for having inseited the iiticle, stated 
that he was not piepared to SLippoit the pi lyor loi an adjournment contained 
in the 18th paragraph of the affidavit of the petitionei , that even if that 
prayer were granted, he would not he in i jiosition to aigue the question of 
the jurisdiction of the Couit , and that if he were in a position to aigue it, lie 
would not do so 

Cite] iThe Couit on the next day (May 5th) delivered the following 
Judgments pn the matter — 

Garth, CJ (Cunningham TsXcDonlll and Norris, IT, concurring) 
— Baboo Surendra Nath Banerjee, you have been guilty of a gross contempt 
of this Court in publishing in the Binqalee Newspaper, of which you are the 
editor, the article which is the subject c ' lule 

We understand from your counsel, Mi Bonnerjee, that whatever your 
original intention may have been, you no^v admit that you have been guilty 
of such contempt, and you ha/e submitted what professes to be an apology to 
the Court m the affidavit which was read yesterday by youi counsel 

You have certainly acted wisely in not attempting to justify an act which 
you must be well aware is wholly unjustifiable , and your counsel has also 
•exercised a wiae discretion in not insisting upon a point which we observe is 
suggested m youi affidavit, that this Court had no power to institute these 
proceedings 
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It IS impossible that any reasonable man who is acquainted with the real 
truth of the matter, can read the article in question which you admit to have 
been composed and published by yourself, without seeing that it is a most 
scandalous and wholly indefensible attack upon Mr JUSTICE NOREIS 

You begin the article by accusing th it learned Judge of neglecting in the 
discharge of his judicial duties the commonest consideration of prudence and 
decency , you go on to compare him with two of the most notoiiousl^ 
uniighteous Judges tliat ever disgraced the English Bench , and you denounce 
him to the Indian public as utterly unworthy of his high olhce, and unhtted 
by nature to maintain those traditions of dignity, which are inseparable from 
the position of a High Court Judge As a dim ix to these iccusations, you 
quote the following passage fiom the li}(ihvi9 Public OptuioUj reflecting upon 
the learned Judges conduct m a particular cause, which was then, and 
IS flow, pending m this Gouit “Mi Justice Norris is determined to set 
the Hugh on lire The last act of ziihbudmt^ on Ins Lordship s part was 
the bunging of a Salgram (a stone idol) into Court for identification There 
have been veiy many cases both in the Supreme Court, add the piesent 
High Couit of Calcutta, regarding the custody of [117J Hindu idols, but 
the presiding deity of a Hindu household lias nevei bbfoie this had the 
honour of being di igged into Court Oui Calcuttta Daniel looked at the idol, 
and said it could not be a hundred >eais old So Mi Jl SIICL NoRRIS is not 
only veised m la^\ ind mtdicinc but is also a connoisseui of Hindu idols Jt 
IS difiicult to sd> what he is not Wluthei the orthodox Hindus ot Calcutta 
will tamely submit to then family idois being dragged into Court is a mattei 
for them to decide, but it does seem to us that some public steps should be 
taken to put a quietus to the wild eccentricities of this young and law dis 
pensei of Justice ” 

Upon the basis of that statement in the Uiahmo Public Opimojiy without 
informing youiself whether it was tiue oi false, and without ever making 
enquiiy into the circumstances of the case, you pioceed recklessly to comment 
upon the conduct of the Judge and to hold him up to public execiation m the 
following language — 

‘ What aie we to think of a ludge, who is so ignorant of the people, and 
so disiespectful to their most cheiished convictions as to drag into Court 
and then to inspect an object of worship, which onl\ Biahmins aie allowed 
to appioach alter h iving puiified themselves accoiding to the forms of their 
religion ^ Will the Goveinnient of India take no notice of «uch a proceeding^ 
Tho religious feelings of the people have alwaAS been an object of tender caie 
with the Supieme Go\errmient Here, howcvei, we liave a Judge who, in the 
name of Justice, sets those feelings at defiance, and con mits ^Jiat amounts 
to an act of saciiloge in the estimation of pious Hindus We ventuie to call 
the attention of the Goveinment to the facts heie stated, and we have no 
doubt duo notice will be taken of tho conduct of the Judge ' 

1C Now so fai from there being the least foundation foi this tissue of abuse, 
it ajipears fiom the aflidavits upon which this rule was issued (which are now 
admitted by yourself to be perfectly correct) that the account given in the 
Brahmo Public Opinion and >oui own comments upon it, were wholly without 
foundation • 

The truth of the mattei was this In a case which was tried before the 
learned Judge, a question arose as to the identity of a certain thakooi oi idol 
It was necessary foi the puVpose of determining th«,t question to ascertain 
whether a particular [118] thakoor, which was then in the custody of ond 
Bbuttock Nath Pundit m the Burra Bazaar, was the family thakoor of certain 
parties to the suit 
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For the purpose of deteimmmg that question, it was suggested by the 
counsel bn both sides that tlie thakooi should bo brought into Court for the 
purpose of identihoation 

Mr JusriCL Norris hesitated to take that course, until he had enquired 
from the attorneys on either side, who weie Hindus, whether there would be 
any objection to it Their answer was that there would be none His Lord 
ship then further enquired from a person named Gouree Kant Burmun who 
was m Court, and who was an agent of the plaintiff, whether he saw any 
objection, and his answei was, that the idol could not be brought into the 
Court itself j on account of the coir matting, with which the floor was covered, but 
that it might be brought without objection into the corridor 

The learned Judge then, in order to satisfy himself still further, sent for 
the Court interpreter. Baboo Banimadhiib Mookerjee, who is an officer of great 
experience and a high caste Brahmin, and made the same enquiry of him 
He asked whether the thakoor was a Salgram, and finding that it was, made 
the same answer as Gouree Kant, namely that it could not be brought into 
Court on account of the matting, but tiiat it might with peifect propriety be 
brought into the ccirndor 

Upon this his Lordship gr inted the application, and a suhpitna duces tecum 
was issued to Bhuttock Nath Pundit to pioducethc thakooi the same da>, and 
in order to ensure the orders of the Couit being properly carried out, it was 
further oraered that the Interprets himself should proceed with the officer to 
Bhuttock Nath Pundits liouse, who was liimself a Biahmin, and should seo 
^ to the proper conveyance of the thakoor to the Couit 

We have then the affidavit of Bi/nimadhub Mgokeijee himself, who, after 
confirming the abo\e facts, inioims us that in obedience to the order of the 
Court, the thakoor \\ as duly convened into the coindoi by Inmself and the 
Pundit, and the learned Judge, attended In counsel on both sides, and the 
attorneys, left the Couit and went into the cotridoi for the purpose of inspect 
ing it 

It seems, therefoie, impossible foi any one, howevei strict his CH91 
rehgious views on such subjects may be, to say that Mi JUSTICR NoRRis 
did not take the utmost pains in the fust place, to asceitam whether the thakooi 
ought to be brought to the Court at all, and in the next place to piovide that 
it should be brought there with all due respect and propriety 

It may be peifectly true that Euiopean Judges, and more especially Bainstei 
Judges, aie often imporfecly acquainted with the religious views and feelings, 
of the Hindu community, and the utmost thev can do, when occasion aiises, 
is to consult those who are best informed upon the subject, and to be guided by 
their advice 

But we now understand fiom your own affidavit, as well as from youi 
counsel, Mr Bonverjee, that \ou adfnit tixat the learned Judge did evervthing 
in his power to ascertain the tiuth of the matter, and to avoid giving the least 
offence to the religious feelings of your countrymen 

It therefore, only remains for us to consider what punishment we ought to 
inflict upon you 

♦ It IS, indeed, a very lamentable thing, and I trust that your own country- 
men will also be of that opinion, to find a gentleman of your position and attain 
who was once a member of the Covenanted Civil Service, and is now an 
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Honoiary Magistrate of this cit\, making use of his inHuonce as a newspaper 
editor to vilify and bring into public contempt, without any justitioatioft what 
ever, a Judge of the High Court 

If the offence had been committed by any young inexpeiienced man of no 
education or knowledge of the woild, oi by a person in the position of Eamcoo 
mar Dey, who stands beside you, we might asciibe it, in some degiee at least, 
to ignorance or want ot consideiation But you ha\e had great educational 
advantages You know, or should know as well as any one, the duties and 
responsibilities of gentlemen connected with the Pi ess You profess in youi 
affidavit to lustify your offence by putting forwaid as the basis of youi false 
charges against Mi Justice Nouuis, a statement m the Brahmo Public Opinion 
which \ou say you believed to bo tiue, and upon which you considered yourself 
at libterty to enlarge and comment with (\tieme seventy 

•[ 120 ] Moieover, whilst >ou piofess to admit that youi charges were 
totally false and unfounded, and made without any soit of enquiry on vour 
part, you still maintain that you made them in perfect good faijih, and in the 
interests of the public good ” 

Fuitheimoie, you Invo made mention in youi affidavit of another article, 
extracted from the Btahmo Public Opinion, which is also appaiently intended 
to leflect upon Mr TusriCL NORKIS, and the subiect ot which has nothing to do 
with the picsent pioceeding Your counsel, though invited to do so, has wholly 
failed to explain to the siiisfaction of the Court why that aiticle was mseited 
And \ou rnu-it have known peifectly well that the aflidavitb, upon vfhich the 
lule was issued, were not directed to the subject ol that article 

These matteis in vour affidavit, so fit from extenuating your ottence, 
appear to the Couit to be an aggiavation of it 

The Judges aie at a loss* to undei stand how a libel so gioss could possilfly 
have been insetted in youi paper “ in good faith * and they find great aifficulty 
in belie\ing that a gentleman of voui education, and a newspapei editor, could 
be so utterly ignorant ol the liw of libel as to suppose that you were at liberty 
to publish these attacks upon the conduct ind chai icter of a High Court 
Judge, meiely because you found them, though in a less virulent form, in 
anothei native newspaper 

The Couit IS quite willing to mike oome allowance for your affidavit 
ha\ing been drawn, as youi counsel infoimed us was the case, m a huiry, and 
without consideiation But thev cannot look upon it, foi the loasons which I 
have just mentioned, as anv extenuation of your offence 

We tcel that it is absolutely necessai y to vindicate and maintain the 
authoiity of the Court, and to guard against the lepetition of the giaave offence 
which you have committed, by imposing upoif you, (not a lino, which in vour 
case would be a mcie nominil penalty), but such i substantiil punishment as 
may servo as a wholesome w^aining to youiself and others 

The Court s order is, that you be imprisoned on the civil side of the Presi 
dency Jail for the space of two months • 

[ 121 ] The majority of the Court regret, that in detei mining theawaid of 
punishment, my brother MiTlLR’S views should not be in accordafice with theirs 
We are, of course, fully aware of the precedents to which that learned Judge 
refers , but m the first place, we think the facts of those cases are very diffe- 
rent from the present, and m the next place we find ample precedent in Eng- 
land m cases of gross libel, where a more severe punishment has been awarded 
We fail to see, why peisons charged with contempt of Court for libel in a 
proceeding of this nature, should be subjected to a less severe punishment, 
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than if the pioceeding had been by ciimiaa] mfoiaiatjon, or by tho more 
ordmarfr process at the criminal sessions 

Had your aflidavit disclosed a more honest and candid avowal of your 
guilt, without making mention of those matters, which the Court cannot hnd 
to have been introduced foi any useful puipose, or fiom any pi oper motive, 
they might have considered it sufficient for the ends of justice to have visited 
you with a more lenient punishment 

Ramcoomai Dey, you have also been guilty of a contempt of this Court 
for having been the means, as the pimtei and publisliei of the Bangalee news 
paper, of circulating the aiticlc in question 

We aie, of course, bv no means prepaicd to siy that as a rule tho punter 
and publisher of a newspapei is not fully responsible, both civilly and criminal 
ly, for everything that is inserted in tli it pipei But we find in this inst?ance, 
not only from your own affidavit, but lioin that ot Baboo Surendia Nath 
Banerjee, who has veiy propeily done his bc^t to piotect you, that you know 
the English language ver^ impeifectly, and that you liave evidently been the 
mere instrument of the editor, undei whose ordeis \ou acted 

We, therefore, think that ymu may witl> piopiietv be discharged 
Mltter, J — 1 concur in the finding that both liamcoomar Dev and Suien 
dra Nath Baneijee aie guilty ot contempt ot Couit But aftei giving my best 
consideration to the question ot the punishment th it sliould be inflicted, I am 
unable to agree in the view of the inajoiity of the Court There have been 
in this [1223 Couit two cases ot a similai nituie since its eatablishinent One 
is hi the matte? of rifra7d (1 Hyde 79) Thoothei case is not lepoiijed in any 
authorized report, but is well known as Ta jiu s i ai>c In both these cases at 
the first hearing the persons chaiged with contempt did not admit their guilt 
The mattei was discussed fully, and after the Couit iiad pronounced its decision 
tliat thqjr were guilty, suitable apologies woi e m icle 

In the case before us, the peisons chaiged with contempt have at once 
admitted their guilt, and have expiessed tlicn deep legiet at having unwitting- 
ly cast an undeserved slur upon a learned ludge of this Court 

In the first mentioned case, Sir Baknls Peacock, 0 3 , in deliveimg the 
judgment said “ Although the maiority of the Judges weio of opinion that 
both these gentlemen, ? c , the poisons chaiged with contempt, ‘ have acted in 
contempt of Court, they did not wish to \isit the offence with any punishment, 
the Court would bo content with an apology, noi need the apology be an abject 
one, but simply such as would con\ey the eKpiession of then sorrow at having 
committed that which the Couit consideied to be contempt In accoi dance 
with this q?£pression of opinion a suitable apology was made, and no punishment 
was inflictqd 

In the othei case tho sont^ce of the Couit was that Mr Tayler should 
stand committed foi one month to tfie cnil side of the Presidency Jail, and 
that he should pay a fine of Rs 500, and that ho should bo lurthed imprisoned 
till the fine was paid 

There Sir Barnes Peacock C J , referring to an apology which had been 
published by Mr Tayler before tlfls sentence was passed, said 

“ If you think fat to add to the apology which you have alieady published, 
(and it 18 for >^u to decide whether you can conscientiously do so or not), the 
Court IS willing to mitigate the sentence If after what you have heard, you 
state that, upon reflection you find that tho charges which you made against 
Mr Justice DwaRKANATH MitteR w^ero unwarranted and w^holly without 
foundation, and that you are sorry foi having made them, you may do so, and 
you may add, if you wi^^h it, either that you did not intend to cast 
any reflection upon any of the other Judges, or that the reflec-tl283tion 
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cast was unfounded, and if you publish that apology in the Englishman 
you may apply on Monday, the 3rd of May next, for your discharge on 
payment of the fine 

This sentence was passed on Satuida\, the 24th April 1869, and on the 
27th April following Mi Taylei, ha\ing made a suitable apology, was released, 
the remaining term of his imprisonment having been remitted 

I have gone into these detxils, because it seems to me that in deteimining 
the amount of punishment to be inflicted on Suiendia Nath Banerjee, we 
should take these cases as oui guide The complexion of guilt in the case of 
Mr Tayler is ceitainly not of a lighter chaiactei than thit of Surendia Nath 
Banerjee 

On the question of punidiment, theiefoie* I should have been inclined to 
adopt the course which was adopted in these c ises 

From this sentence Surendri Nath Baneriee piefeii.od a petition to Her 
Maiestv m Council foi special Icue to appeal 

The petition, alter setting out the facts, and the ii tides complained of, 
and refeinng to tlie matters stited in his aflidavic as above set out, continued — 
“That youi petitioner immediately on learning fiom*tlie affidavits the 
f lets therein stated, deteimined to exjiress fully and unreservedly his sincere 
legiet at having thiough ignoi ince of the said facts wiitten the article in the 
Bingalpo, and m iccoidincc with such determination, the affidavit filed by him 
in insw^ei to the said lulo, a cop\ wlieieof is appended to the memorial herein 
after leferred to ind lieieto annexed, aftoi ««etting foith the facts and 
ciicumstances stated ind exoneiating Runcoomai De> fiom all lesponsibility 
foi the aiticle, which youi petitionei xdniitted wms composed by himself, and 
jiublished on his own and sole je'«»ponsibilit\ stated, tliat Jie found fiom the 
affidavits, the tiuth of winch he entiioh and unhesitatir gly accepted, ^th at ^lie 
statements contained m the Jhahmo Public Opinion were inaccurate and 
misleading, ind that the said Mr Justice NORRis, instead of acting in a 
zubhcidnsti (\iolcnt) manner, as alleged, had acted under pressure from the 
paities to tlie said pioceediiig, wdio weie both Hindus, and that had he known, 

01 had ho had an\ leison to believe tliat tlie statements of the Btahmo Public 
Opinion respecting the said Mr Justice NoRRiS were in any lespect mac [124] 
cm ate, he would not have made or published tlie observations respecting that 
learned Judge which he did, ind that he was truh soiiy he had been misled 
into making them The petition, after setting forth matters to show that theie 
had been no waiver on his pait of the point of mrisdiction, inasmuch as his 
advocate had said what he did, “ not under youi petitioner s instructions or by 
his authority ’ fuithei stated that “ your petitioner is advised that, even if 
there had been any waivei b\ his counsel of >soui petitioner s right to question 
the jurisdiction of the High Court to proceed against him in a summary way, 
as foi contemiit of Court, by reason of his publication of the aforesaid article, 
such waiver does not, noi can affect youi petitioner, or confer a juiisdiction 
upon the said Court, which it did not by law possess ’ 

Aftei setting forth the facts of the judgrdent and sentence upon him, and 
that he was advised that such sentence was passed without jurisdiction, he 
w^ent on to state — • 

“ That your petitioner upon being so sentenced and imprisoned prepared 
and presented to His Excellency the Viceroy a memoiial (a copy of which was 
annexed to the petition) “prayifig His Excellency in C»uncil to foi ward the 
same to your most Gracious Majesty in older that your Majesty might, if * 
graciously pleased so to do, refer the said memorial to the Judicial Committee 
of your Majesty’s Privy Council under the provisions of the 3 and 4 Will 
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IV c 41, s 4 for healing and consideration, and that your Majesty might 
also be graciously pleased to suspend the opeiation of the sentence passed upon 
your petitioner pending the hearing and consideration of the said memorial by 
their Lordships of the Judicial Committee, should your Majesty be pleased to 
refer the matter of the memorial to them ” ' 

This memorial had (the petition stated) been forwarded to the Secretary 
of State for India in Council 

On the hearing of tins jietition, — 

Ml T H Gaivip, Q C , (with whom was Mr 7 T Woodroffe) appeared 
for the petitioner —The publication of this article did not tend directly to 
obstruct the course of justice in the detoimination of the then pending suit, nor 
was it a contempt committed ii>viev^ of the Couit Mthough it affected the 
administration of [123] justice generiih, it not aimed at interfeience 
with the decision in a suit, but was a libel on a Judge in his judicial capacity 
in refeience to his conduct at a trial The question of jurisdiction might be 
thus stated {a) whethei in *xn Indian Court, whioli was a Court of Eecord, 
summary proceedings foi contempt were the aiithoii/ed course in the case of a 
libel, out of Court, on a Judge in his judicial capacity m leferonce to his 
conduct at a trial* (fc) whethei such proceedings were now authoiized, regard 
being had to the terms of the Indian Codes, viz , the Indian Penal Code and 
the Code of Criminal Piocodure 

Whatevei might have been the powers of the Supreme Court to punish 
for a contempt in or out of Comt, the onh legil mode in which the High Court 
could punish such an act as that oi the petitioner was by enfoicing an appro 
priate section of the Indian Penal Code, upon proceedings taken according 
to the Code of Ciiminal Proceduie 1882 \ievved as i contempt this act was 
of the class of ciiramal contempts which, as expiauu-'d in Wellesley's case (2 R 
a^d M ,j639), and In le Pollaid (L R , 2 P C ,*106), weie in the nature of 
offenses That there were piovi^ions in chapters X and XI of the Indian 
Penal Code directed against contemptb of the lawful authority of public 
servants, and against offences against public justice, affected the question 
whether the summaiy powers exeicised it common law for the piotection 
01 Courts had lemained in force , although insults and interiuptions to a 
public servant sitting m any stage of a judicial pioceeding, provided for 
in s 228, Indian Penal Code, weie lestiicted to such acts done m Court 
Other provisions of the Indian Penal Code, vi/ , those of chapter XXI (of 
Defamation) would meet this case viewed as a libel To these considera- 
tions must be added the apparent intention of the Code of Criminal Procedure, 
1882 

The Sjiatute 13, Geo III , c 63, which authorized the issue of the Letters 
Patent of 1774, in s 13, emp^weied the Court of which it authorized the 
establishment, ** to do all such things as shall be found necessary for the 
administration of justice, and the due execution of all or any of the powers 
which by the said Charter may be granted and committed to the said 
Court The same section enacted that “ the Court shall, at all times, be a 
Court of Recoid ” The Letters Patent of 1774 declared, in s 4, that 
‘^the Chief Justice and Puisne Justices of the Supieme Court should have such 
jurisdiction afld authority as the Justices of the Court of King's Bench had, 
and might lawfully exercise in that pait of Great Britain called England by 
the common law thereof" This conferied the ordinary jurisdiction, which 
allice on the Plea, Equity, and Ciown sides, as well as the Admiralty and 
Ecclesiastical jurisdictions, were separately conferred But neither in the 
Statute nor in the Charter, was there any general clause declaring the general 
powers of the English Courtb to belong to the Su|)reme Court (Sir 
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B Couch observed that the practice of issuing the writ of habeas corpus had 
been referred to this authority ] The exercise of that power was within the 
words to do all such things as might be necessary And it might be noticed that 
ActX of 1882 provided for the issue of the habeas corpus The summary 
process for contempt could hardly be put on the same ground after the legisla 
tion that had taken place 

The powers of the Supreme Court had not been quite co extensne with 
those of the superior Courts in England The learned counsel referred to th^ 
issue of the writ of mandamus from the Queen’s Bench also to the judgment 
of Gockburn, L , C »T , in The Queen v Lefroy (L E , 8 Q B , 134), who said 
that the supeiior Courts at Westminster were originally all divisions of the 
aula fegta There had been no office in the Supieme Court directly corre 
spending to that of the Master of the Crown Office, and it had been doubted 
how far the ex officio powers of the Advocate Geneial extended in obtaining 
leave to file criminal informations 

He did not allege, having regard to Macdeimott v The Justices of British 
Ouiana (5 Moore s P C N S , 466), and othei cases, that no Courts of 
Eecoid other than the High Courts of Justice in England could exercise 
power to commit for contempt But if these poweis belonged to the 
Supitsme Court, the question still remained whether they had been transmitted 
to the High Court By s 9 of the Charter of 1861, issued under the 
authority of the Statute 24 and 25 Vic , c 104. the High Court was 
to exercise juiisdiction, and eveiy jiowei and authority, in an> manner 
vested m the Courts then abolished, with the reser\ation, important to the 
C127] argument, that “ this was to be subject, and without prejudice, to the 
legislative poweis of the Governor General in Council ” The legislative power 
had been exercised The Indian Penal Code had come into force as X€jV of 
1860, enacting in s 2 that no person should be liable to punishnfent for any 
offence otherwise than undei that Code or “ under any special or local law 
In both the Chaitors of 1862 and of 1865 (in s 29 in the former and s 30 of 
the latter), it was declared that all peisons brought for trial before the High 
Court charged with any offence for which provision was made by the Indian 
Penal Code should be liable to punishment under such Code, and not othei 
wise Eeference was made to chapters X and XI of the Indian Penal Code , 
also to chapter XXI , and it was argued that the contemplation of law, as 
shown in the legislation referred to, was that all offences capable of being 
dealt with under the Indian Penal Code should be so dealt with 

The introduction of tlie Code of Ciiminal Piocedure within the local limits 
of the original jurisdiction of the High Court had followed * By Act X of 
1882, s 1, it extended to all British India , although, in the absence of any 
specific provision to the contiaiy, nothing therein contained was to affect any 
‘special or local law in force,” or any “ special jurisdiction,” or “ power 
conferred,” bv any other law in force 

These terms “ special law ” and “ local law,” also used in the Indian 
Penal Code, to which, for their explanation, the last clause of s 4 of Act X of 
1882 referred, meant, the one, a law apphcable to a particular subject, and the 
other, a law applicable to a particular part of British India It was further 
enacted in s 5, that all offences under the Indian Penal Code should be 
inquired into and tried according to the procedure enacted in this Code, and that 
all offences under any other law should be inquired nfto and tried according tp 
the same provisions , but subject to any enactment, for the time being in force 
regulating the manner, or place, of inquiring into or trying such offences The 
oonolusion was that the summary process for contempt was not a special or 
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local law, within the meaning of the above, nor in force under any enactment 
regulating it The Code of Criminal^ [128] Procedure was, therefore, 
applicable to this offence, not being excluded by its own provisions 

To this might be added an argument derived from s 480 of Act X of 1882, 
which enacted that, when certain offences within ss 175, 178, 179, 180 or 
s 228 of the Indian Penal Code had been committed in the view of a Court, it 
might cause the offender to be detained in custody and punished with fine, 
^tself taking cognizance of the offence Pait of the reasoning of the judgment in 
The Queen v Lefroy (L E , 8 Q B , 134), was, that because special provision had 
been made in the Statute 9 and 10 Vic , c 95, enabling County Courts to punish 
summarilv contempts committed in their view, it was, therefore, not the inten 
tion of the Legislature that such Courts should possess the general powers 
exercised by the superior Courts to punish contempts committed out of their 
view By analogy, the giving expiess power in s 480 to punish in a certain 
class of contempts, excluded the inference that the Legislature intended that 
other powers of Sb similar sort should remain 

The general result was, that the provisions in the Indian Penal Code and 
the Code of Ciiminal Procedure, 1882, effected this , that an act, such as that 
of the petitioner, in the nature of a libel on a Judge m his judicial office, and 
in reference to his mode of conducting a tiial, was remitted to the general head 
of defamation to be punished under chapter XXI of the Indian Penal Code 
[ Sir B Peacock referred to Lord Harowicke’S division of contempts 
in his judgment in The Champion (Atkyn s Rep , 469) ] 

Mr Cowie, Q C , said that his contention was, that unless the libel had a 
direct tendency to interfere with tlie course of justice in a pending case, the 
proper mode of proceeding A\as not to deal with it as a contempt What con- 
stitufed contempt was fully explained in the judgment of the Irish M B in Birch 
V Walsh [10 Ii Eq Eep , (1847 48), 93^ Reference was also made to Inre 
Pollard (L R , 2 P C , 106) , In le Ramsay (L R , 3 P C , 427) , B v Creevey 
(1 M and S , 273) , McDermott v The Justices of British Guiana (5 Moore's P C 
0 N S , 466) , Smith v The Justices of Sierra Leone (3 Moore's P C C , 361) , 
[139 J Rainy v The Justices of Sierra Leone (8 Moore’s P C C , 47) Reference 
was made to the opinion expressed in Morgan v Leech (3 Mooie's P C C , 368) 
in regard to the reservations contained in the Statute 3 and 4 William IV, c 4, 
as covering a grant of leave to appeal in the case of matters not strictly an 
appealable grievance Also to In re Skinner (L R , 3 P C , 451), in which it 
had been held that leave to appeal under the general powers of s 4 of that 
statute might be granted, although the alleged grievance might not be appeal- 
able under tpe Letters Patent of the High Court Also in connection with 
this. In re Ramsay (L R , 3 P C , 427) was referred to 

On a subsequent day, Julv 18th, their Lordships’ Judgment was 
delivered by 

Sir B Peaoook. — The only question to be determined is, whether the 
High Court had jurisdiction to comjnit the petitioner foi a contempt of Court 
in pubhshmg the libel set out in the petition 

Their Lordshsps took time to consider, in order that they might carefully 
examine the provisions of the Code of Criminal Procedure, 1882, which came 
into force in January 1883 Having done so, they are clearly of opinion that, 
notwithstanding that Code, the High Court had jurisdiction 

The Penal Code foi British India was referred to by the learned counsel 
for the petifioner, and in particular chapter XI, s 228, and chapter XXI, 
“ Of Defamation ** But that Coda merely defines the several offences thereby 
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created, and provides the punishments to which oftenders are to be liable It 
does not at all affect the procedure 8y which offenders are to be brought to 
punishment It is only by the Code of Criminal Procedure, read in conjunction 
with the Penal Code, that the jurisdiction of the High Court to commit for 
contempt was, if at all, affected 

Section 228 of the Penal Cod^, which was referred to in the aigument, 
does not apply to the present case , it relates merely to insult or interruption 
to a public servent while sitting in a stage of judicial proceedings It does not 
provide against a contempt of Couit committed by the publication of a libel 
out of Court when the Court is not sitting 

[ 180 ] The chapter XXI, “ Of Defamation,*’ does not define “ contempt of 
Court,” or make any provision for the punishment of a contempt of Couit by 
the publication of a libel reflecting upon a Judge in his judicial capacity, or m 
reference to his conduct in the discharge of his public duties The offence, as 
a case of defamation, might doubtless have been punished under that chapter 
with simple imprisonment, not exceeding two years, or with fine, or with both 
If the procedure of the Criminal Proceduie Code had beeh adopted, and the 
petitioner had been convicted of simple defamation undei chapter XXI of the 
Penal Code, and after his apology, had been sentenced by the Court to two 
months* imprisonment, there would have been no pretence for an application 
for special leave to appeal against the conviction 

But it IS not because the publisher migitb have been punished foi defama 
tion, that he could not be punished summarily as for a contempt of Court 

Lord Hardwicke, in the case of The Champion (2 Atkyn’s Rep , 469), says 
“ To be sure, Mr Solicitor General has put it upon the right footing ftiat, 
notwithstanding this should be a libel, yet, unless it is a contempt dt Court, I 
have no cognizance of it, for whether it is a libel against public or pi ivate 
persons, the only method is to proceed at law ” 

The libel in the piesent case was clearly a contempt of Court It is con 
tended, however, on the pait of the petitionei that, by reason of the Code of 
Criminal Procedme, 1882, the Court could not deal with it as a contempt of 
Court or punish the offender by commitment in a summaiy manner 

Several sections of that Code were referred to 

Section 198 enacts, amongst other things, that ro Court shall take cogni 
zance of an offence under chapter XXI of the Indian Penal C^de, i c , the 
chapter “ Of Defamation,” except upon a complaint made by {jomo person 
aggrieved by such offence • 

Complaint is defined in section 4a to mean “ the allegation made orally 
or m writing to a magistrate with a view to his taking action,’ Ac 

Section 195 enacts that “ no Court shall take cognizance of an offence 
under section 228 of the Indian Penal Code,i {i e [181 J the offering insult to a 
pubhc servant whilst sitting m any stage of a judicial proceeding), “ when such 
offence is committed in or in relation to any proceeding in anf Court, except 
with the previous sanction or on the complaint ol such Couit, or oi some 
other Court to which it is subordinate ” 

It IS scarcely possible to suppose that the procedme above pointed out 
was intended to apply to the case of an insult to, or a libel upon, the High 
Court, or a libel upon one of the Judges thereof, imputing corruption or mis 
conduct or incapacity in the discharjge of his public duties, or a libel such as 
that set out m the petition 
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Section 480 and the two following sections of the Code of Onminal Pro- 
cedure were referred to in the argument in ^support of the petition, but they do 
not apply to a case of libel or defamation out of Court whilst the Court is not 
sitting, and have no direct bearing on the present case 

Section 5 was also referred to, and it was contended on the part of the 
petitioner that, according to the provisions of that section, the procedure 
^provided by the Code of 1882 was the only one which could be adopted 

That section is in the words following — 

** All offences undei the Indian Penal Code shall be inquired into and 
tried according to the provisions hereinaftei contained , and all offences under 
any other law shall be inquired into and tried according to the same provisions, 
but subject to any enactment for the time being in force regulating the manner 
or place of inquiring into or trying such offences • 

Their Lordships are of opinion that a contempt of the High Court by a 
libel such as the^iresent, published out of Court when the Court is not sitting, 
is not included in the words offences under the Indian Penal Code,’* although 
the contempt may include defamation Such an offence is something more 
than mere defamation, and is of a different character It is an offence which 
by the common law of England is punish ible by the High Court in a summary 
manner by ffne or imprisonment, oi both That part of the common law of 
England was introduced into the Presidency towns when the late Supreme 
Courts were respectively established by the Charters of [132] Justice The 
High Courts m the Presidencies are Superior Courts of Recoid, and the offence 
of contempt, and the powers of the High Com t ror punishing it, are the same 
there as in this country, not by virtue of the Penal Code for British India and 
the Code of Criminal Procedure, 1882, but by virtue oi the common law of 
England (& Moore s P C C , N S , 497) The words “ all offences under any 
other law *’ in s 5 cannot be intended to include a contempt like the present,*^ 
for which no provision is made by the Code ' It is unnecessary, therefore, to 
consider what is the true construction of the words “ any special jurisdiction 
or power conferred by any other law now in force ” in s 1 

Their Loidships having decided that the libel wa^J a contempt of Court, 
and that the High Court had jurisdiction to commit the petitioner for a period 
of two months, the case ib not a proper one ioi an appeal to Her Majesty 

In the case of Batny v The Justices of Smia Leom (8 Moore s P C C , 
47, at p 54) upon an application for leave to appeal to enable the petitioner to 
get rid of certain fines imposed upon him by the Court of Sierra Leone for 
contempts of Court, it was said ** It is the opinion not only of the members 
of the Committee who heard the petition, but also of the other members who 
usually attend here to whom the petition has been submitted, and we have had 
the benefit of their judgment as well as our own, that we cannot interfere with 
such a subject In this country every Com t of Record is the sole and exclusive 
judge of what ajnounts to a contempt of Court ** That case was referred to as 
an authority by the Judicial Committee in the case of McDenmot v The Justices 
of British Omar^ (5 Moore’s P C 0 , N S , 466) 

In the latter case an application was made ecc parte for leave to appeal 
from an order of the Supreme Court of Civil Justice in British Guiana, 
by which the petitioner was, for a contempt* of Court in publishing 
certain Ubels commenting on the administration of justice, and upon 
pne of the Judges of the Court, committed to jail for a period of six mont[hs 
or until further orders See 8 0 , p 490* and 4 Moore’s P 0 C , N S , 110, 
tlSSi 120 Leave to appeal was granted^ without prejudice to the question of 
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the competency of Her Majesty in Council to entertain an appeal from an order 
of a Court of Eecord inflicting punishm^t by fine or imprisonment for a con 
tempt of Court, which question was to be open to argument on the hearing ot 
the appeal The case came on foi argument, and it was contended by the 
Solicitor General, that the leave to appeal ought not to have been granted, as 
a Court of Record is the sole judge of what constitutes a contempt He stated, 
however, that he was prepaied to suppojrt the order upon the merits, but he 
was not called upon to do so 

In delivering the opinion of the Judicial Committee, Lord CHELMSFORD, aftei 
stating that the leave to apxieal was conditionally granted, said the respondents 
might have come in to discharge the order upon the very ground which had been 
taken, namely, that there could be no appeal against an order of a Court of 
Record committing a person for contempt, and that, in order to support the 
propfiety of the leave to appeal, the appellant must show either that the Court 
was not a Couit of Record, oi that, if it was a Court of Record, >et that there 
was something in the order committing the appellant which rendered it impro 
per, and therefore the subject of appeal Then after deciding that the Couit at 
Sierra Leone vras a Court of Recoid, his Loidship says (498) “ Not a single 
case lb to be found where there has been a committal by one of the colonial 
Courts foi contempt, where it appeared clearly upon the face of the order that 
the party had committed a contempt, that he had been duly summoned, and 
that the punishment awarded foi the contempt was an appropriate one, in which 
this Committee has ever entertained an appeal against an ordei of this descrip- 
tion * Again, aftei refeiimg to the authorities, and amongst others to Rainy's 
case^ his Lordship concluded by saying “ Under these circumstances their 
Lordships entertain no doubt whatever as to the propriety of deciding that in 
this case the leave to appeal ought not to have been granted , that the Supreufje 
Couit of Justice was a Court of Record , and that, as a Court of Record^ it had 
power to commit for the particular contempt As their Lordships do not enter 
into the meiits of the case, the\ will sav Ll34] nothing as to the character 
of the libel upon which tlie Couit thought it proper to commit the publisher for 
contempt 

Acting upon these authoiities, and holding that the High Court had luris 
diction to commit the publisher of the libel in question for contempt, their 
Lordbhips will say nothing as to the chai acter of the libel, or as to the extent of 
the punishment awaidod Thev will humblv advise Hei Majesty to dismiss 
the petition 

Solicitor for the Petitioners Mr T L Wilson 

Petition dismissed 


NOTES ^ 

[ 1 CONTEMPT OF COURT - 

In (1911) 21 M Tj J 8-J2 10 M L T 209 12 1 C 29S the Madias High Court held 
that the High Courts had mherLiit juiisdiction to dt W with contempt of an inferior Court, 
but not under sec 15 of the CharUr Act 

But this \iew has been controverted in The Governor of Bengal in CotMcil v Motil Lai 
Olwsh (191S)17C W N 1253 ~ 18 C L J , 452 20 T C 81 To get rid of the effect of this 
decision, a Bill is now (Juno 1914) pending m the Impenal Legislative Council 

The competency of the High Court to deal with i Bairibter enrcdled as an advocate there 
in, in exercise of Uieir diaoiplmaiy jurisdiction on his publication of a libel amounting 
to a contempt of Court, and the procedure that might be followed were discusbcd in (1906) 
110 W N 273P.C 
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If INHBHENT POWEBS OF THE HIGH COURT— 

fiee the elaborate judgment of WOODBOFFli and MOOKEBJBB, JJ in (1906) S3 Cal 927 
also, 3 0 L J 29 , (1908) 38 Bom 469 10 Bom L R 1141 , (1909) 88 Bom 630 (633) 

11 Bom L E 360 , (1884) 8 Bom 380, (1910) 61 C 120 Cal ] 

[local IM] 

APPELLATE CIVIL 

The 6th Septemhen , 1 883 
Present 

Sir Bichard Garth, Kt , Chief Justice, and Mr Justice * 

Macpherson 


tt 

Durga Churn Shaha and another Two of the principal Defendants 

* versus 

Nilmoney Dass and others Plamtifis 


Minot, suit by — Civil Procedure Code, Act XIV of 1S82, s d4>0—Suit by 
next friend on behalf of minor — Act XL of 1858, s 3— Certificate 
The effect of s 3 of Act XL of 1868 read with s 44.0 of the Code of Civil Procedure is, 
that a minor plaintiff must not only always sue by hib uc vt friend but when the suit 
relates to the minor b estate the person repiesenting the minor must either hold a certificate 
under the^Act, or must obtain the sanction of the Court for the suit to proceed 

The mere admission of a plaint by the Couit does not bufiiciently indicate that sanction 
16 accorded 

Baboo Bash Behary Ghose for the Appellants 

Baboo Sritiath Dass for the Bespondents 

The facts sufficiently appear fiom the Judgment of the Couit (GARTH, C J 
and Macpherson J ), which was delivered by 

Garth. C J — We have gieat doubt whether we ought not to reverse the 
judgments of both Courts, and to dismiss the plaintiff’s suit upon the ground 
that it IS npt properly brought 

[186] 'It IS in form a suit b^ “Gour Monee Dassee, widow of Sumbho Nath 
Dass, deceased, and manager on behalf of her minor son Nilmoney Dass ’ 
But the real claimant is Nilmoney Dass, the minor, and the suit has been 
dealt with from first to last by the lower Courts upon that footing 

The suit, theiefoie, in point of form, is brought in the name of the wrong 
person * 

We have had other cases before us, in which the same mistake has been 
made, and Ootrts of First Instance are very much to blame for not o bligi ng 
plaantiffs to put their claims in proper shape, before they allow such suits to 
proceed 

• Appeal from Appellate Decree No 226 of 1882 against the decree of Baboojiii^Suriabh 
Moaumdar, Officiating Subordinate Judge of Zillah Fumdpore, dated the 20th Pebruarv 
1882, affirming the decree of Moulvi Mohabbat Ah First Munsif of Ooalundo dated the 
97tli January 1881 
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The fact of the Munsiff having omitted to do this in the present case has 
been the means of causing the parties great delay and expense, and very nearly 
of defeating the plaintiff’s claim altogether, although he has succeeded in 
both Courts upon the merits 

Under s 440 of the Code, a minor plaintiff must always now &u^ by his 
next friend , and under s 443 a minor defendant must defend by a guardian 
appointed by the Court The effect of s 3, Act XL, 1858, read with s 440 
of the Code is, that a minor plaintiff must not only always sue by his next 
fnend, but when the suit relates to the minor s estate, the person representing 
the minor must either hold a certihcate under the Act, or must obtain the 
sanction of the Court for the suit to proceed 

The form in which the plaintiff should have sued in this case is, 
“ Nilmoney Dass, the minor son of SumbhoNath Dass, deceased, by his mother 
and next friend 6our Monee Dassee, etc " The Courts of First Instance 
should always see that suits by minors are brought in tins form 

We have had great doubt whether we ought not to dismiss the case on 
this ground , but we find that the Court of First Instance has construed the 
heading of the plaint as if it were a suit by the minor by his .next fnend , and 
both Courts have dealt with the case, and tried the merits of it, as if it had 
been brought in that form 

We think, therefore, that we are justified, under s 578, as the objec 
tion is one which has not affected the determination of the suit on the merits, 
in confirming the judgments of the Courts below 

[188] It must be thoroughly understood, however, with reference to the 
final decree, that it is made in favour of the mirior as plaintiff and not of his 
mother Oour Monee Da%see As regards the contention that the suit is bad, 
because the Court never gave the sanction necessary under s 3, Act XI4 
1858, it seems that the Munsiff, on the defendant s objection, put m is§ue the 
question whether a certificate under the Act was necessary, and deciding, 
rightly enough, that the permission of the Court was sufficient, proceeded to 
hold that the mere admission of the plaint sufficiently indicated that sanction 
was accorded In this we think he was wrong , but we may reasonably hold 
that the effect of the decision on the issue was in this instance to give permis 
Sion The appellants further uige that the Court was wrong in allowing the 
name of another minor plaintiff to be added at a very late stage It is sufficient, 
however, to say that the objection was deliberately not pressed in the lower 
Appellate Court Section 32 ot the Code, moreovei, gives a wide discretion to 
the Court 

The appeal will be dismissed with costs 

Appeal dismissed 


NOTES 

[ See 12 Gal 48 , 14 Cal 754 , and the notes to 10 Cal 102 supra ] 


* [Sec 443 — Where the defendant to a suit is a minor the Court, on being satisfied of 
the faet of his minority, shall appoint • a proper person to be 
Guacdian od htem to be guardian for the suit for suoh minor, to put in the defence for 
appointed by Court such minor, and generally to act on his l^half in the conduct of 

the case 

A guardian for the suit is not a guardian of person or property within the meaning of 
the Indian Majority Act, 1875, section 3 ] 
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APPELLATE CIVIL 

The 10th September y 1883 
Present 

Mr. Justice McDonell and Mb Justice Tottenham 

Beer Chunder Ma,nik>a Plaintitf 

verhus 

Ishan Ohuncjei Burdhun and othei ^ Defendants 

Cwtl Procedure Code (Act XIV of 188A)y s 432 — Smt by independent 
Pitnce inBmttsh India— Tiecoijni zed aqcnt fot tni>Utution of mit 

t 

Section 432 of the Ci\il Procedure Code doe*^ not picvont tlu institution by an indepeii 
dent prince of a suit m a Court m British India in his own name, and through a recognized 
agent other than one appointed under that section 

This was a suit for lent and load cess instituted by the Maharajah of Hill 
Tipperah, an Independent State, in his own name, desciibing himself as 
“ zammdar of Chakla Roshanabad, having a tabsil cutcheriv at Comilla ’ 
The plaint was verified by the tahsil mohuin of the Mahaiajah On 
the plaint being presented the Sub Judge made I ho following order “The 
<11373 plaintiff is the independent Bajah of Hill Tipperah In a regular 
appeal m a case between him and Nobodip Chundia Bahadur it was held by 
the High Court that he is a Rajah of the desciiption mentioned in s 432 t of 
the Civil Procedure Code Hence a suit instituted in the name of the Maha- 
rajah himself and not b> an agent appointed under a special ordei of Govern 
ment at the instance of the Maliarajah cannot be maintained m a British 
Court This plaint, therefore, cannot be accepted, being contrary to the 
provisions of the law It is theiefore ordered that the planet be returned * 

The plaintiff appealed to the High Couit 

Baboo Kali Mohun Da&s for the Appellant 

No one appeared for the Respondents 

The Judgment of the Court (McDonell and Tottenham, JJ ) was 
delivered by • 

HoDonell, J — We think that the Court below is wrong in holding that 
s 432 of the Code of Civil Procedure prevents the institution of a suit by the 
Maharajah m his own name, and through a recognized agent other than one 
appointed under that section ^In the present suit the Maharajah has not sued 

* Appeal from Original Order No 175 of 1883 against the order of Baboo Kali Dutt Das 
First Subordinate Judge of Zillah Tipperah, dated the 17th of May 1883 

T [Sec 432 — Persons specially appointed by order of Government at the request of any 
Sovereign Prince or ruling Chief, whether in subordinate 
Persons specially ap alliance with the British Gqyominent or otherwise, and whether 
pointed by Govemmefit to residing withm or without British India, to prosecute or 
prosecute or defend for defend any smt on his behalf, shall be deemed to be the 
Pnnees or Chiefs recognized agents by whom appearances, acts and applications 

under this Code may be ni^e or done on behau of su^ 
Pnnee or Chief ] 
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as the independent Bajah of Hill Tipperah, but as Zammdar of Chakla 
Boshanabad, eto The judgment to which the Subordinate Judge refers was a 
suit which was brought against the Maharajah gtid Maharajah of Independent 
Tipperah, in respect of a subject of which our Courts could not take cognizance 
The order of the lower Court is therefore reversed, and the suit will be tried 
by the Subordinate Judge 

Appeal allowed 


NOTB8 

£ Sec 432 of the Civil Procedure Code (Sec 85 of the Code of 1908) ig only an enabling 
section It does not prevent the ingtitution of a suit b> a sovereign prince in his o\vn name oc 
through a recognized agent appointed under order 3 rule 2 — 10 Cal 136 , 19 All 510 , 165 
P R 1889 41 P R 1902 ] 


[138] APPELLATE CIVIL 

The 29th June, 1883 
Present 

Mr Justice Prinsep and Mr Justice O’Kineali 


Hurry Churn Dass and otheis Defendants 

versus 

Nimai Chand Keyal Plaintiff 

Hindu law — Marriage — Custom — Sagai and Shunga marriages'^ 

Widow re marriage 

A became a childless widow in the lifetime of her father She afterwards contracted a 
Shunga marriage and by this marriage she had two sons On the death of her father A*s 
claim to succeed to his property as his heir was disputed It having been proved that the 
remarriage of widows was customary amongst the Nomosud^as, the caste to which the parties 
belonged, Held, tb^^t such a custom was valid, and that A was entitled to succeed as heir to 
her father under the Hindu law 

This was a suit for possession of lands and mesne profits The facts aie thus 
stated in the judgment of the Court of First Instance — 

** The lands in dispute belonged to one Badha Mohun Dass who died 
in 1284 (1877 78) leaving his brother, Sodanund Dass and a widovj daughter, 
the first defendant, Doyamoye Sodanund, nepresenting himself as the only 
heir of his deceased brother, the said Badha Mohun, sold these lands to the 
plaintiff under a kobala, dated the 24th of March 1880 The plaintiff says 
that m taking possession of his purchase on the 5th of April 1880, he was 
resisted by the defendants He, therefore, seeks to recover possession and 
mesne profits after a declaration of his title * 

“ It is alleged that Doyamoye became a widow during the lifetime of her 
father, and that Chandra Mohun and Tara Chand are her natural sons, and 
that they are therefore not entitled to succeed 

** Doyamoye admits thsjb she became a childless widow during her father’s 
lifetime, but she asserts that among hei caste people vTidow marriage is in 

* Appeal from Appellate Decree No 2074 of 1882 n gainst the decree of Baboo Kedar Nauth 
Moeoozndar, Bub JndgA of Midnapore, dated the 26th July 1882 affirming the decree of Baboo 
Hadbub Ohunder OhUckerbutty, Mansifi of Tumlook, dated 28th November 1881 
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vogue from time immemonal, and that she was given in marriage a second 
titneH)y her father, and that Chandra Mohun and Tara Chand are children of 
her re marriage She contends, therefore, that she is a widow daughter having 
sons of her own, and is therefore the only heir of her father 

[iSjB] The Munsif fixed the following issue and other issues not material 
to this report Whether widow mariiage is sanctioned by custom among 
the Nomosudras, and if so is it a valid marriage ** He found that the custom 
relied on was m vogue amongst the Nomostidras^ but he came to the conclitsion 
that the marriage was not a valid one as its recognition depended upon pay 
ments of money to the ramindar, the barber, the brahmin and the village 
headman He therefore gave the plaintiff a decree On appeal the Sub 
ordinate Judge came to the same conclusion as the Munsiff, and on the same 
ground The deiendants appealed to the High Court on the ground (ampngst 
others) that the lower Appellate Court should have held from the evidence 
of both sides that Shunqa marriage is prevalent among the Nomosudra caste, 
and the issue -of such marriage are legitimate, and entitled to succeed according 
to Hindu law 

Baboo Jadub Chtmdcr Seat for the Appellants 
Baboo Bhoirub Chunder Bonnerjee for the Eespondent 
The Judgment of the Court (Prinslp and O'Kinfal'^ , JJ ) was 
delivered by 

PpinsePi J. — We think that this appeal should be decreed 
The question in this case is whether a marriage in the Sagat form is \ alid 
among the class to which the parties to this suit belong The Munsiff says 
*' It IS in vogue among them The Subordinate Judge comes to the same 
conclusion It appears therefore that the existence of the custom is proved 
The only question then for decision is whether a marriage in pursuance of it 
IS legal * The Subordinate Judge has found that such a marriage is invalid 
on the ground that certain lines are paid to the zamindar, and no ceremonies 
of marriage are performed at Shunga, no priest ofiiciates at it, and no rites 
take place as are necessary m marriage In page 79 of Mr Mayne's Treatise 
on Hindu Law it is laid down that a maiiiage according to the custom of 
a particular caste or of a particular place is sufficient 

Here the Subordinate Judge is of opinion that no such m^iriage would be 
valid unless priests officiate, and the usual marriage rites were performed In 
the case of Btssuram Koiree v The [140] Empress (3 C L B , 410), this veiry 
form of marriage was recognized as existing among the lower castes of Hindus 
residing in Behar In Kally Chum Shaw v Dukhee Btbee (I L B 5 Cal , 692) 
this form of marriage was considered to be valid among the Hulwais 

It seems to us that the reasons given by the Subordinate Judge are not 
valid reasons for considering that the custom contended for is not legal 

The very same objections that are taken by him were taken before WILSON, 
J , in the case of Kally Chum Shaw, to which we have referred and were 
overruled 

In this view of the case we decree the appeal with all costs 

Appeal allowed 

NOTES. 

1 1. R8M ARBIAGE OF HINDU WIDOWS BY CUSTOM— 

When remarriage of widows is customary among the members of a particular caste no 
such re marriage would be invalid by reason of the absence of ceremonies, 5 Cal , ^93 , 10 
Oal . 138 , 19 Cal 627 , &Mad , 440 See also 6 M L T 188 , 20 M L J 49 , 14 B L R 
298,lIndJur O S 24 

IL SECOND APPBlXr-CUSTOM- 

In second the evidenoe bearing on the question of custom may be gone into — - 

(1906) 29 Had 24 (27)^rl6 M L J 8 ] 
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APPELLATE OEIMINAL 

The 22nd Avgust, 1883 
Pbesent 

Mr Justice Prinsep and Mr Justice Tottenham 

Hurry Churn Chuckerbutty and another 
versus 

The Empress • 

flight of reply— Witnesses not called for defence — Reply by Prosecutor — 
Reference to hooks on trial — Examination of prisoner by Judge — Nature 
of questions permissible — Questioning jury as to verdict — Criminal 
Procedure Code (Act X of 1882), ss 289, 290, 303, ^07, 342 
At the cloBe of the evidence for the prosecution, the attorney for the defence in answer 
to the Judge, stated that he meant to call witnesses The Court then adjourned and on the 
following day the attorney stated that on rc consideration, he did not intend to call wicnesses 
The Judge allowed the prosecutor to reply 

Held, that though the strict interpretation of ss 289 and 292 of the Criminal Procedure 
Code would warrant this course it was never meant by the Legislature that the prosecutor 
should have a reph when no witnesses are called for the defence the object of the law being 
evidently to let each aide have an opportunity of commenting on the evidence of the other, 
and not to give an additional advantage to the prosecutor m such a case as the present • 

A well known treatise such as Tiylor s Medical Jurisprudence, may be referred to in the 
course of trial Hatim v Tlie Empress (12 C L R , 66) followed 

[Ml] It IS improper on the part of a Judge when examining a prisoner under s 342 of 
the Criminal Procedure Code to cress ex immc him The only questions which arc permis 
sible are such as will enable the prisoner to explain an> circumstances appearing in the evi 
denco against him 

Although s 363 of the Criminal Procedure Code empowers a J udge to ask the jury such 
questions as are necessary to ascertain whit their verdict is, it was nuvor contemplated that, 
on ascertaining that the jury are not unanimous the Judge should make minute enquiries to 
learn the nature of the majority and its opinion so that ho should have the opportunity of 
accepting or refusing that opinion as a verdi3t according as it coincides with his own opinion 
or not Whatever may bo the opinion of the Judge, if ho goes so far as to ask^he jur> what 
IS the exact majority, and what is the opinion of the majority he ought to receive that verdict 
without hesitation, and if he differs from it, he should proceed as directed by s 307 

A prisoner, or his Counsel, is at liberty to offer evidence or not as he thinks proper, and 
no inference unfavourable to him can be drawn because he takes one course rather than 
another 

Mr Amir Ah and Baboo Taruck Nath Sen for the Appellants 
The Ofliciating Deputy Legal Remembiancer (Mr White) imv the Crown 
The facts of this case sufficiently appear from the Jud|{ment of the Court 
(Prinsep and Tottenham, JJ ) which vyas delivered by 

Prinsepf J. — The two aptiellants before us, Hurry Churn Chuckerbutty 
and Gopal Ohunder Chuckerbutty, gomasthas of t\^o co-sharer zammdars, have 

•Criminal Appeal No 399 of 1883, against the order of J P Oraptj, Esqr , Sessions 
Judge of Hooghly, dated the 31st May 1683 
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been tried on charges of culpable homicide not amounting to murder under 
section 304 of the Indian Penal Code, voluntarily causing grievous hurt under 
s 325, and voluntarily causing hurt under s 323 The jury unanimously 
acquitted them of the offence of culpable homicide not amounting to murder, 
and by a majority of three to two convicted them on the second charge The 
Judge, in accepting this verdict, expressed his disapproval of the acquittal on 
the first charge, but in view of the unanimity of the jury in respect of that 
acquittal accepted the verdict under both heads, and accordingly sentenced 
the prisoners to the extreme sentence of imprisonment allowed by the law, 
and also inflicted a fine 

There are many objections which have been taken to, and are indeed 
patent in, the Judge’s proceedings, both as legards those during the trial and 
his summing up to the jury 

It appears that at the close of the evidence for the prosecution, [1421 
before rising for the day, the Sessions Judge inquired and learnt from the 
attorney for the accused that he meant to adduce evidence for the defence 
When the trial ws^s resumed on the following day, the attorney intimated that, 
upon re-consideration, he did not intend to adduce any evidence On this 
the Sessions Judge apparently informed him that the prosecutor would never- 
theless have the right of reply and on its being claimed, in spite of an objection 
raised, he conceded it 

Now, no doubt the strict interpretation of the terms of ss 289 and 292 
would warrant this, but we think that this was never contemplated by the 
Legislature, and certainly should not have been allowed by the Judge, when in 
fact no evidence was produced for the defence The cbiect of the law evidently 
18 to let each side have an opportunity of commenting on the evidence of the 
other, add not to give an additional advantage to the prosecutor simply because 
the pleaders for a piisoner may, after consultation during an adjournment, have 
had an opportunity of considering what was best for the interests of their 
chent The incautious reply of the attorney at the end of the day should not 
have prejudiced his client on the resumption of the trial, and can properly be 
regarded only as the expression of an intention then entertained subject to 
further consideration 

Then, again, we think that when the attorney for the defence wished to 
read such a well known book as Taylor on Medical Jurisprudence on a point so 
obscurely and unsatisfactorily determined b> the medical evidence in this case, 
the Sessions Judge would have exercised a wise discretion if he had allowed a 
reference tq that book to be laid before the Court The case lelied upon by 
the attorney of Hatim v The* Empress (12 C L B , 86) is an anthority for 
referring to such a treatise, and although it may be that in an unreported case a 
single Judge sitting on the Original Side of the Court may have held an 
opinion to the contrary, we think that in accordance with the usual practice 
the Judge should have followed rather the reported case, especially as it had 
been decided by a bench of two Judges 

Next we i^pgret extremely to find that, in spite of repeated judgments of 
this Court on appeal against orders passed by the [143] Sessions Judge, 
he should still persist m the practice of conducting what is nothing else than 
a cross-examination of the prisoners Section 342 pf the Code of 1882 requires 
a Sessions Judge to *put such questions to an accused generally on the case 
as he considers necessary after the witnesses for the prosecution have been 
cammed, bi||^ihat is to be dcme only for the purpose of enahhng the acmsed 
to ea^plam mramstances appearing %n the evidence agaimt hm Now, m 
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the present case, we find a very long cross-examination of the prisoner Hurry 
Chum Ohuckerbutty The questions are so put as to extend over the entire 
transaction relating to the present case, and, more than that, they are so 
directed as to obtain from him answers on matters really irrelevant to the 
matters m issue, but calculated seriously to prejudice him before the Jury, and 
also to incriminate the co accused, Gopal Chunder, by connecting him with the 
execution of the decree which forms tbe foundation of the present case Many 
of the questions are certainly what we should expect to find from a Counsel 
cross-examining an adverse witness For instance, the accused was asked 
“ how was Jadub hurt ^ ” Answer “ How can I say Question “ Are you of 
opinion then that Behary got Jadub hurt ^ * Answer “No'* Question “If 
neither you nor Behary was instrumental in getting him hurt, while the Doctor 
maj^ntains that Jadub was wounded severely, how then came he to be hurt ? ” 
Armwer “ That I do not knovr ** Question “ Why does the pleader say that 
he saw you, the Peadah, and Jadub go to his lodgings ^ * Ansuei “ He is 
Behary Sen's pleader , at the instance of Behary he says so ” Tlien, again, the 
Judge asks many questions which are extremely irrelevant Question “ Aftei 
the deceased was brought to the Court did you pay his diet money, or was 
the amount of decree realised ^ ’* Answer “He was neither sent to the jail 
nor was the amount realised ’*« Question “If he was not sent to the jail, 
and at the same time the amount of the decree was not realized, then tell me 
what followed ' Such questions are not, m our opinion, questions which 
are contemplated by the law for the purpose of enabling the accused to explain 
any circumstances appearing m the evidence against him The tenor of the 
questions is clearly to entangle the accused, and so to prejudice him with 
the Jury 

Lastly, the mannei in which the verdict was taken is, in our [144] opinion, 
objectionable The summing of the Judge, to which reference will presently be 
made, clearly contemplates a conviction for culpable homicide, and it was so 
understood by all the members of the Jur\ except the Foreman, foi they informed 
the Judge that they thought that they had only to consider this charge 
This necessitated a furthei explanation fiom the Sessions Judge The Jury 
then, after a short retirement, came nack and said that they were unanimous 
on the first charge, but not on others, their veidict on the first charge being 
one of acquittal The Judge theieupon asked ‘ How are you divined on the 
charge of grievous hurt ^ ’ Answer “We are three to two on both the 
remaining charges ’ Q^cestion “ What is the veidict of the majority on the 
charge of grievous hurt ’* An^tver “ Guilty ” Judge — “ I need not, therefore, 
take your verdict on toe remaining charge *’ Now s 301 declares that when 
the Jury have considered their \eidict, the Foreman shall inform* the Judge 
what is their verdict, or what is the verdict ol a majority Section 302 says 
“ If the Jury are not unanimous, the Judge may reguiie them to retire for 
further consideiation * After such a period as the Judge considers reason- 
able the Jury may deliver then \eidict, although they are not unanimous 
Section 303, no doubt, empowms the Judge ^to ask the Jury such questions as 
ate necessary to ascertain what their verdict iSi but it was never, in our 
oinnion, contemplated that on ascertaining that the Jury were pot unanimous, 
the Judge should make minute enquiries to learn the nature of the majority, 
and its opinion, so that he should have the opportunity of accepting or refusing 
that opinion as a verdict according as it coincides with his own opinion 
or not The manner in which the Judge has acted oh the present occasion 
raises much doubt in our minds whether that was not the motive for 
the course he took, and inclines us to think that, if he had^^l^en told that 
41^ verdict of "the majority was for acquittal on those charges, he would have 
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accepted it If we are wrongs in concluding this, we think that we are at least 
bound to express our opinion on the matter so as to prevent any misconcep 
tion regarding what we consider to be the proper practice Whatever 
may have been the individual opinion of the Judge in this matter, if he 
went so far as to ask the Jury what was the exact ma]ority [14S] 
and what was the opinion of the majority, we think that he ought to 
have received that verdict without hesitation , and if he differed from it, he 
should have proceeded as directed by s 307 If the Jury, in the present 
instance, had been required to retire without having informed the Judge as to 
the exact result of their deliberations, it is quite possible that on further 
discussion what was the majority might have become the minority, and we 
thmk that in all fairness to the 'prisoners the course indicated by us should 
be followed 

It next becomes necessary to consider the nature of the charge madetby 
the Judge to the Jury The general impression left by such a charge cannot 
be other than ^ painful impression that it is rather an address of the Counsel 
for the prosecution than a fair and impartial summing up of the evidence 
for and against thq prisoner None of the weak points in the evidence for the 
prosecution have been mentioned to the Jury, and man> impoitant considera 
tions and inconsistencies have been entirely overlooked One point in the case 
and a most matenal point, seems to have been altogether misapprehended Oy 
the Judge, and this notwithstanding that it was prominently brought to his 
notice by the attorney for the defence when the case had closed The point m 
question is the exact time at which the deceased was found by his relative, 
Adan, and taken to her house, and the time of his death This is an extremely 
important point, because from the unusual character of the injuries from 
wl^ch the deceasea is said to have died it would seem doubtful on the medical 
evidence«is recorded whethei the iibs were broken befoie oi after death 
Although the medical oihcer states hib opinion that these injuries woie caused 
during life, he also intimates that they weie recent , and if it had been pointed 
out to him (as it ought to have been) that it was alleged that these injuries 
were inflicted eight days before death, it is not improbable that he would have 
modified his opinion both as to the time at which they had been inflicted, 
and as to whether they caused the death of the deceased The woman 
Adan is very positive in stating that she found the deceased lying under the 
Tal tree on Monday, the 4th Bysack We find that this date was also stated 
in her ClM] examination in the Magistrate & Court given within about ten 
days from the death, so that at that time at least, whatever may have happened 
in the interval before the Sessions trial, her memory was probably cleat 
In the Sessions Court, too, she not only repeats that statement but gives reasons 
for fixmg the date It is quitb possible, as the Sessions Judge remarks in 
his charge to the Jury, that she has made a mistake, and that when she says 
the 4th of Bysack or 16th April she must have meant the 18th of April, the 
medical evidence showing that the deceased must have died on the 19th, but this 
discrepancy was never propeily laid before the Jury It is a most important 
allegation for the defence that the* ribs were broken after death, for the interval 
between the ai^ault and death would go vdr> far to weaken the medical 
evidence given without knowledge of the fact that the beating was administered 
some eight days before the death Then, again, supposing, as the Judge 
intimated to the Jury, that the woman did make a mistake, and that she really 
meant 18th when shtf said 16th of April, there was a previous interval certainly 
of two, if not more, days during which the movements of the deceased are 
altogether unexplained The Judge has cursorily endeavoured to explain this 
away by refamng to the evidence of Adari, that dunng this time the deceased 
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* was at Jehanabad, but even supposing that the deceased had stated to her 
that he had been kept at Jehanabad, it was the duty of the Judge to put it 
more prominently to the Jury so as to enable them to determine what weight 
was due to it There are other very impoitant points in the medical evidence 
to which reference might be made, which have been similarly overlooked or 
misapprehended by the Sessions Judge in his charge to the Jury At all 
events, with such evidence before him given by a comparatively inexperienced 
medical officer, it is much to be regretted that the Sessions Judge having 
present in his Court the Civil Surgeon, did not think fit to examine him as an 
expert regarding the value of the testimony of his subordinate But not only 
are the details of the Judge’s charge to the Jury, and the manner in which he 
has presented the evidence to them objection aT:)le, but the manner in which he 
has presented the entire case in its different parts is, in our opinion, one which 
[H7] cannot but have seriously prejudiced the prisoner under trial Before 
laying the evidence before the Jury in detail, he asks the Jury to consider 
whether, having regard to the previous relations between the deceased and the 
prisoner arising out of previous litigation, the accused were not likely to have 
committed the offence charged This was certainly reversing the order in 
which such matteis are usually laid before a Jury It is the piactice of our 
Courts first of all to lay before the Jury the direct evidence against the pri 
soners, and then to tell them that in determining the value of that evidence 
the> should consider the evidence of the motive which is attiibuted as the 
cause of the offence In presenting the case in the manner in which he has 
done, the Sessions Judge cannot but have seriously piejudiced the accused, 
because they are lepresented as decidedly mimical to the deceased, and, there- 
fore, as primd facie guilty As the Judge puts it “ This is important as 
supplying a possible motive for the subsequent tieatment of the deceasedtas 
deposed to in the evidence ’ There are also several parts of the*evidence 
which matey lally affect the appellants now befoie us which have not been laid 
befoie the Jurv , for instance the evidence, of the pleader describing what the 
deceased said when he was being biought under airest to the Civil Court In 
explaining to the pleader the treatment he had received the deceased nowhere 
mentioned the prisoner Gopal as one of those who had been concerned in the 
assault The Sessions Judge, however, has altogether overlooked this point, 
which was of ver> great importance to the prisoner Gopal Next, in dealing 
with the evidence of Bhooth Nath Adhicari and Kedar Bagdi, the Sessions 
Judge pointed out that Bhooth Nath Adhicari speaks from the point of the 
beating of the deceased under the eaves of his house, and Kedar from the 
point of deceased being brought to the bank of his own tank ” The Sessions 
Judge adds, “ I need not refer to the evidence of these witnesses At length ” 
Now if we refer to the evidence of these two t^itnesses, it is to be found that 
the one man Bhooth Nath says that when he arrived he saw the deceased 
lying under the eaves of his house, and that neither then nor at any other 
time did be see the deceased beaten, although he saw him removed thence to 
the tank and on to the Chowkeydar’s house m the village E^dar, on the 
CIM] other hand, speaks to beating on the bank of the tank and also to the 
further carrying off the deceased Kedar’s evidence, therefore, so far as 
regards the beatmg at the tank, is inconsistent with that of Bhooth Nath 

As regards the taking of the deceased in a dooly to the Civil Court, the 
case of the prosecution is tl^at that was necessary in consequence of the severe 
beatmg that he had received , wliile for the defence it is Alleged that the infirm 
state of health of the deceased prevented his walking to Jehanabad, a distance 
of five cos The Judge, m reference to this point, says “ The next stage of 
the case is the acknowledged hiring of dooly to take the deceased to Jehanabad 
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as he could not walk This is acknowledged even by the defence " This 
was hardly a fair way of putting this part of the case to the Jury Then the 
return that the peon made of the arrest of the deceased on the 14th of April 
mentions the fact that he was taken in a dooly The Judge m referring ta 
this matter states It is to be observed that the return itself mentions that 
the man had to be brought in a dooly,*' but at the same time he omits to 
suggest to the Jury and leaves it for their consideration, as he should have 
done, whether it was likely, if a severe beating had been administered as 
stated by the prosecution, that the peon would have mentioned the fact of the 
deceased being earned in a dooly to conoborate, as it were, any complaint that 

might be made of such ill-treatment by himself 

• 

Another very important part of the case seems to have escaped proper 
attention The deceased was brought under arrest to the Civil Court at 
Jehanabad on the 13th or 14th Aptil The prisoner. Hurry Chum Chuckerbut1;y» 
in his first examination before the Magistrate, stated that the deceased had 
compromised the decree against him by executing a kabuliat in his favour, 
which was registered on the same date No enquiry was made in the Begis- 
tration Office regaitlmg what took place on this occasion The Judge seems 
to have thought it sufficient to comment on the position of the men who 
were witnesses to the registiation, and to have made the Begistrar’s 
endorsement on the document a means of explaining the movements of 
the deceased between the 14th of \pril, the date of the presentation of the 
document for registration, and the 16th, when the registra [149]tion being 
completed the document was returned The Judge has assumed merely from 
these proceedings that the deceased lemamed all this time at Jehanabad with 
the pnsoners It is quite possible that this may have been the case, but in the 
abgbnce of evidence on this point it was not a fair presumption, for it is quite 
as likely Chat if the gomasbta desired to obtain the kabuliat after its registration, 
he should have attained this end by getting from Jadub, the executant of the 
deed, what is called the ticket or receipt of the registration office, a good return 
of which would entitle the holdei to obtain the document after its registration 

Mr Amtr Ah, who appeared for the Appellants, next objects, and we think, 
with good reason, that in laying the evidence in this case before the Jury, if 
the defence did not have an opportunity to cross examine his witnesses who 
had been examined in the Magistrate s Court, and had deposed in favour of 
the prisoners, it was the duty of the Sessions Judge at least to notice this 
matter for consideration by the Jury We would next remind the Sessions 
Judge that in the case of Dhunno Kazi (I L E 8 Cal , 121), which was an 
appeal from»his own decision, as well as in a more recent appeal, two Division 
Benches of this Court have pointed out to him that the pnsoner or his counsel 
is at liberty to offer evidence or not as he thinks proper, and no inference 
unfavourable to him can be drawn because he takes one course rather than 
another Notwithstanding this instruction the Sessions Judge has taken to 
task the accused, or those who conducted the case for them, for having at one 
tune stated that they meant to adduce eMdence, and having on a subsequent 
occasion stated ^bat they had changed their minds and intended to offer no 
evidence The Judge says on this part of the case that the accused not having 
called such witnesses, ** you," that is the jury, are entitled to presume that they 
could not contradict the prosecution as to this " Jt was, however, entirdiy 
open to the defence to*adduce no evidence at all, but to rely upon the evidence 
of the witnesses for the prosecution, and certainly in this case there was room 
for forming two opimons The Tudge next states ** The only parts of the 
proaemtion story which are denied are what monnunate the aecuaed» the 
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trespass into the house, the flSOj dragging out and beating, the carrying oft, 
the meeting with the pleader,'* but all these if not true are capable of contra- 
diotion, and the accused had witnesses in attendance for some such purpose, 
yet they did not call a single one ” He also comments on the fact that 
amongst these witnesses were present the Civil Surgeon and the Deputy 
Magistrate himself, who were not examined Our regret has already been 
expressed that the Sessions Judge, in the exercise of his discretion in this case, 
did not for the ends of justice examine the Civil Surgeon His evidence would 
have been important as an expert to test the evidence of the Assistant Surgeon 
The reason for which*, the Deputy Magistrate was called is not apparent 
However that may be, the Judge was not at liberty to draw a presumption 
adverse to the accused from the circumstance •that these witnesses were not 
examined For these reasons we think that there have been serious misdirec- 
tions in this case by the Judge to the jury which have caused a failure of 
justice, and that the prisoners must be letried on the charge on which they 
have been convicted The proceedings in the Sessions Court of Hooghly are 
accordingly hereby set aside, and the appellants may be at large 6n bail pending 
retrial Lastly, having regard to the very strong opinion which the Sessions 
Judge of Hooghlv entertains in this case we think it desirablb that a new trial 
should be held by some other officei, and we accordingly direct that the case 
be tried by the Sessions Judge of the 24 Pergunnahs 

Conviction set aside and re trial older ed 


NOTES 

[ It was not meant by the Legislature that the prosecutor should have the replj when no 
witnesses are called for the defence 10 Cal 140 Followed in SO Bom 421 =8 Bom L R 
421'==4 Or L J 1 • 

As to what would amount to adducing evidence by the accused see 31 Cal 1050 17 Cal 
930 , c(mira, 4 L B R 5 11 Mad 339 14 All 212, and IG All 88 See also 6 C W N 
OCCIII,8C W N CCIX 

The prosecutor will have a right of repl> for the whole case even though only one of the 
accused calls witnesses, 18 Bom 364 

Limit to thepowei of questioning the jury by the Court — Where the verdict is not ambiguous 
it 18 the duty of the Judge to record it without further question, 9 Cal 53 , 2 A L J 475 , 32 
Cal 759 at 765 

See also 15 Bom 452 14 Bom , 116 , 20 Bom 215 , 8 Cal , 754 , 6 Bom L R , 268, 
361 , 19 Bom , 736 , 28 Bom 412 

Object of the examination of the accused is only to enable the accused to explain any 
circumstances appearing against him and not to supplement the case for tte prosecution 
and to show that he is guiltj , 10 Mad 295 See also 6 Bom L R , 94 13 All 345 , 
6C W N 864 ] 
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FULL BENCH 

The 13th September, 1S83 
Present 

Sir Bichard Garth, Knight, Chief Justice, Mb Justice Mitter, 
JIr Justice McDonell, Mb Justice Prinsfp and 
Mr Justice Tottenham 

Shib Knsto Shaha Choyvdhry and others Defendants 

versus 

\ B Millei, Official Assignee of Bengal and of the estate of Kishen Chaad 
Golecha Plaintiff 


Insolvency — A ttachmeiit hefo'i c 3 udgment — Vesting 01 det — Priority 
• of claim of Official Assignee 

A creditor ittaclied before judgment certain of his debtor s propert> Between the dace of 
attachment and the date of the decree fuibsequentl} [ISl] obtained by the creditor, the 
property of the debtor became vested in the Official Assignee under a vesting order The 
Official Assignee brought a suit to remove the attachment, and for an injunction restraining 
the sale of the propert> The Court of First Instince decreed the suit in favour of the Official 
Assignee On the case coming up before a Full Bench held 

Per McDonell, Tottenham and Prinsep, JJ that where there has been an 
attachment prior to decree and the property of a judgment debtor subsequently becomes 
vesfed in the Official Assignee in insolvency pre\ious to the decree, the vesting order will 
prevent such an attaching creditor from executing his decree against the property 

Per Garth G J , and MiTTER J , contra, that, under the 34th chapter of Act XIV of 
1882, the Court had no power to remove the attachment before judgment, or stay the sale 
at the instance of the Official Assignee 

In this case Shib Knsto Shaha Chowdhry and others on 2nd March 1880 
brought a suit against one Kishen Chand Golecha to recover a large sum of 
money, and applied under s 483 of the Code of Civil Procedure for attachment 
before judgment, which application was granted On the 9ch Apnl 1880, they 
obtained a decree against Kishen Chand Golecha, and on the 10th Mav 1880, 
applied for execution and sale of the attached property On the 22nd May 1880, 
the Court fixed the sale for the following 1st July On the 4th June the 
Official Asq^gnee put in a claim to the property, on the ground that Kishen 
Chand Golecha, on the 22nd Ma^ch 1880, before the judgment creditors 
obtained their decree, had been adjudicated an insolvent under s 9 of the 
Indian Insolvent Act, upon which the usual vesting order had been made , the 
insolvent bad, however, not filed his schedule 

On the 28th July 1880 the Subordinate Judge of Berhampur rejected the 
claim of the Official Assignee 

The Official Assignee then applied to the High Court under s 622 of the 
Civil Procedure Code to have the order of the Subordinate Judge set aside 
At the hearmg of the rule, objection was taken that the case did not fall under 
s 622, that the Official Assignee bad mistaken his* remedy, and should have 
1 brought a regular suit, as indicated by s 283 of tlie Code, and it was also 

* Begular Appeal No 244 of 1881, gainst the decree of the Subordinate Judgeof 
Hoorsbedab<id, dated 16th Januar> 1881 
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contended that the claim of the Official Assignee could not prevail against the 
judgment-creditor who had attached the property in a suit m which he 
afterwards obtained a decree 

[133] Mr Justice White and Mr Justice Field, before whom the rule 
was argued, both agreed in deciding that the Official Assignee had failed to 
show that the Subordinate Judge had (1) exercised a juiisdiction not vested 
in him by law, or (2) failed to exercise a jurisdiction vested, or (3) acted in 
the exercise of his juiisdiction illegally or with material irregularity 

Mr Justice WHITE was further of opinion that the application could not 
be brought under any section of the Civil Procedure Code, and that it was 
unnecessary to decide whether it could be made under s 49 oi the Insolvent 
Act, and whether the application should be taken as made under that section, 
inasmuch as the section only applied after an insolvent s schedule had been 
filed, and in respect of a debt or demand admitted in the schedule 

Mr Justice Field based his order on the preliminary objection alone 

• 

The Official Assignee then, on the 15th December 1880, brought a regular 
suit to remove the attachment, and for a perpetual injunctipn restraining the 
defendant from selling the properties of the insolvent In this suit the Subor 
dinate Judge held that the attachment before judgment could not have effect 
as against the Official Assignee, and that the vesting order had priority over 
the attachment before judgment He therefore, decreed the suit in favour of 
the Official Assignee 

The judgment creditor appealed to the High Court Mr Justice CUNNINGHAM 
and Mr Justice MaclEAN thought it desirable to refer the question to a 
Full Bench , and the following was the order of reference — 

“ In this case the point raised is as to the relative piiority of the Official 
Assignee who has obtained a vesting order in insolvency, and a creditor who 
has attached before decree , the vesting order having been made between the 
date of attachment and the date of decree The point being one of considerable 
importance, and differences of opinion having been entertained by several 
Judges of this Court on the point, we think it desiiable that it should be 
referred for consideration to a Full Bench The question accordingly which 
we refer is, * where there has been an attachment prior to decree and the 
property of the judgment debtor has subsequently become vested in the Official 
Assignee in insolvency [IBS] previous to the decree, does the vesting order 
prevent the attaching-creditor from executing his decree against the property ?' 
The question was considered by Mr Justice WHITE and Mi Justice Field on 
a hearing under s 622 on the 22nd November 1880, when different views were 
entertained by the learned Judges The question was again raised before 
Mr Justice MOBEIS and Mr Justice Tottenham in Miller v Mon Mohim Roy 
(1 L B , 7 Cal , 213), wheio the learned Judges considered that an attachment 
prior to a vesting ordei did not enable the judgment cieditoi to execute his 
decree irrespective of the insolvency ’ 

Mr Evans (with him Baboo Mohmy Mohim Boy and Baboo Grish Chun 
der Chowdhi'y) for the Appellants • 

The case of Anand Chundra Pal v Panchtlal Sarnia (5 B L B , 691) 
decides that where once a creditor has attached he has acquired a right to follow 
on to sale, and that a claim made by the Official Assigntee before sale could not 
prevail , the Official Assignee being m no higher position than a gratuitous * 
alienee, and being only created at the moment of insolvency Anand Chandra 
PaVs case lays down the rights of the Official Assignee as regards a vesting 
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order obtained after judgment Section 489 of the Civil Code of Procedure has 
a hmitation, reserving rights existing prior to attachment, and this section des- 
troys the ratio decidendi of the Bombay case, Gamble v Bholagir (2 Bom H 
C , 150) [Mitter, J — In Anand Chandra PaVs case, the question 
whether the sale of the attaching creditor prevailed against the sale of the Official 
Assignee 1 In s 489, the word “ rights refers clearly to the rights in the 
attached property If the attachment Jiad taken place after decree,^ under the 
decision in Anand Chandra PaVs case, the creditor would have had a right to 
satisfaction 

The case of Srnam Manik v Tincoton Rai (4 B L R F B 63 , 13 W R 
P B , 9) shows that there is a difference between attachments before and after 
decree, but this question has been set at rest by the new Code of Civil Proce 
dure which lays down that it is not necessary to re attach • 

[ 164 ] The word “ existing ” m the section means “ accrued,*' the phrase in 
this section nfust mean a right “ previously existing against the attached pro- 
perty ” The case is really on all fours with the case of Doe d O' Hanlon v 
Pahologus (Mortdn’s Dec 323) \ suit of sequestration under the Charter 

would*have|exactly the same effect as an attachment before judgment Although 
the property may be in the Official Assignee, > et it is subject to the rights of 
the attaching creditor The Official Assignee did not come in under s 49 of 
the Insolvent Act, but he did so on his legal right as owner The question in 
Doe d O' Hanlon v Pahologus was whether the assignment to the Assignee 
overrode the sequestration The Sub Judge has based his judgment on cases 
prior to Anand Chundra Pals case, and on a note to s 489 given in 
Mr Broughton’s Code of Civil Procedure The words of the new Code having 
cutaway the ground from Gamble v Bholagir, and Anaiid Chandra PaVs case 
having c&t away the ground from all older cases, I submit that an attachment 
before judgment is in the same position as an attachment after judgment 

Mr Phillips (with him Baboo Nil Madhub Bose and Baboo Sahgram 
Singh) for the Respondents 

The suit was brought to determine whether or no the judgment crcditois 
had a right to pioceed, and it would be idle to stop at tlic point as to whether 
they may lealize thepioceeds , the> ought to be allowed to go on to the point 
as to who would be entitled to the pioceeds There are no conflicting decisions 
on this matter, none of the old cases to be found have been overruled bv the 
Bombay case as regards attachmeuts before judgment, whatever may have been 
its effect as to attachments after judgment If there is anything to decide on the 

reference at all, the Court ought to decide the point as to who would be entitled 
to receive the proceeds of sale We were entitled to stop the creditors from 
having the benefit of the propeit>, because at the time the insolvency took place 
the appellants had no more right to the property than any other creditors 
Before decree, a creditor has no ri^ht , and the Official Assignee has a right to 
restrain any creditor from getting a preference As to the point, whether an 
[Iflfl] attachment before judgment is in the same position as an attachment 
after judgment,!! submit that an attachment before judgment amounts at the 
highest to holding the property for the purpose of having it forthcoming to 
answer any decree that may be made An attachment is called into play 
under s 489, for the purpose of withdrawing the property out of the power of 
* the Courts In order to sustain the argument of the other side, it must be 
that the plamtiff has some right in the pioperty which would prevent it 
passing to the Official Assignee 
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The word “ rights ” in s 489 is taken by Mr Justice White to be “ rights 
m the proceedings,*' and this is the view of the Pull Bench case I contend 
(l) that a security given by a defendant is on a different footing from an 
aitachment of his property , (2) that the object of giving security is, that 
there should bo no ahenation of the property, and not to give plaintiff a lien 
upon it 

The view of the English law on the subject has no application, but we 
must look to the provisions of the Civil Procedure Code 

The Official Assignee, who represents all creditors, ought to be in the 
same position as other decree holders, and under the Insolvent Act he ought 
to be able to share in the rateable distribution Section 469 only refers to 
property attached and not to securities 

* Under s 344 of the Code any persons aiiested or imprisoned under a 
decree may apply for a declaration of insolvency, and under s 351 a Beceiver 
may be appointed to the property, and under s 356 distribution may be 
ordered So the policv of the law is, that in the event of insolvency, the 
assets should be rateably distributed Prom the fact that tl\e law puts it out 
of the defendant’s power to touch the property, you are not enabled to infer 
that the law gives any lien on the particular property 

As to the case of 0 Hanlon v Palioloqus f Morton’s Dec 323), there is a 
great difference between the sequestration referred to there and an attachment 
before judgment, because at pages 327 and 328 of the Beport the nature of 
sequestration is described The process is entirely confined to the Enghsh 
Court 

As to the case of Gamble v Bholagir (2 Bom H C 150), which does not 
agree with the case of 0 Hanlon v Palioloqus, whatever the effect m|i,y [lB6] 
be, Westropp, J , says “ It is difficult to regard the writ of sequestration m a 
suit, as the inception of an execution, befoie there is, in that suit, any judg 
ment in existence to be executed ’ Can it be contended that Mr JUSTICE 
Westropp thought that m the absence of a declaration that an attachment 
before judgment was to create a preferential nght in a plaintiff, the rights of 
persons not parties to the suit should be affected ^ The view I take is support 
ed by old cases which I submit have not been overruled, see the case of 
Petumber Mundle v Cochiane (1 Ind Jur , N S 11) 

Mr Evans in reply 

The Opinions of the Pull Bench were as follows — 

Ppinsep, J -—The question before us is whether a creditor, whose rights 
depend upon an attachment before judgment, is entitled to execute a decree 
subsequently obtained, m spite of a vesting order m favour ol the Official 
Assignee of the insolvent debtor s estate passed after the attachment, but before 
the decree 

I am of opinion that, having regard to the terms ol the present Code, he 
cannot execute such a decree An attachment before judgment is obtained 
when a Court is satisfied that the defendant intends to obstruct or delay the 
execution of any decree that may be passed against him, by* disposing of or 
removing his property from the junsdiction of the Court, or quitting such 
jurisdiction and is unable po furnish proper security The attachment is to be 
removed if at any time the security is furnished or the* suit is dismissed It 
does not affect the rights of third parties already existing, nor does it prevent ’ 
any decree-holder from applying for the sale of the property in satisfaction of 
bis decree It is further provided that on a decree subsequently obtained, the 
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attaching creditor may proceed m execution without any re-attachment The 
rights so conferred are clearly to prevent any alienation by the debtor, such as 
I may say amount to any fraudulent preference, if he were about to become 
insolvent As 1 understand the argument, the only persons who can intervene 
are persons having rights prior to the attachment, or any decree holder who 
may apply for execution, whether that decree may have been obtained before 
or after the attachment If such decree-holder obtains a sale [157] and 
that sale is confirmed before the creditor who has an attachment before 
judgment gets a decree, he can obtain the whole sale proceeds, and the attach- 
ment before judgment affords no security No doubt, this is an extreme 
case, but still it is a case that may happen Then, again, what is the effect 
if in execution of such a decree, or if m execution of a decree obtained by 
the attaching plaintiff, the judgment debtor applies under s 344 to become an 
insolvent ? Execution is suspended until determination of that apphcafton 
If he IS declared an insolvent under s 351, a Beceiver is appointed, the entire 
property of the insolvent is vested in that Beceivei, and the attaching creditor 
gets merely the costs incurred in the execution pioceedings, mortgagees are 
next paid, and then the assets aie distributed among all other creditors 
These are the rule's presciibed by the present Code, and in my opinion they 
apply with equal force to all Couits, whether the debtoi has been made an 
insolvent on the Original Side of this Court under the English Insolvency 
Statute or under Chapter XX of the Code That chapter has been extended 
to proceedings on the Original Side of this Couit \ vesting order under the 
statute IS, as I understand its effect, of the same nature and force as the 
appointment of a Beceiver under s 351 

Then, again, if we consider the object of an attaciiment before judgment, 
and the position of the attaching plaintiff with respect to the Official Assignee 
or Becemer appointed under s 351 of the Code, it seems clear that the former 
can have obtained no absolute right ovei the pioperty attached before judg- 
ment such as to supersede the effect of a vesting order The object of an 
attachment before judgment is to prevent anv alienation or removal by a 
dishonest debtor (see s 483), but when by the action of a Court, by means of 
the appointment of a Beceiver undei s 351, oi the passing of a vesting order 
in favour of the Official Assignee, that object is attained, there can be no possible 
leason why one who obtains an attachment before judgment, should, merely 
by force of that attachment, acquire a more favourable position than any other 
creditor The attachment must be removed on security being given, and so 
far as the payment of the debt, which on decree subsequently passed may 
Ci58] be found to be due, that security is given by the appointment of a 
Beceiver under s 351, or a vesting order under the Insolvency Statute The 
security thus given may, no doubt, sometimes not be to the full amount — that 
would depend on the state of the insolvent s estate, but it would be a sufficient 
security having due regard to the claims of othei creditors This would be the 
result of proceedings taken under the Code of Civil Procedure, and I cannot 
suppose that it was ever intended by the Legislature that, under precisely 
similar circumstances, there should be any difference when a vesting order is 
passed under thj Insolvency Statute by this Court in its Original Jurisdiction, 
especially when Chapter XX of the Code applies to that jurisdiction 

I would answer this reference accordingly 

TottenhaiPf J.— X would answer the question submitted to the Full Bench 
, in the affirmative 

I consider that the provisions of Chapter XXXIV of the Code can have 
no operation in favour of a single creditor to the exclusion of others, when the 
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debtor has, during the pendency of the suit, been declared an insolvent, and a 
vesting order has been passed by the High Court in favour of the Of&cial 
Assignee 

Upon the Ojscurrence of this event, it seems to me that the property of the 
insolvent, in whosesoever custody it may be, becomes available for rateable 
distribution amongst the whole body of his creditors , and that the attachment 
before judgment obtained by one of them, but which has not yet been followed 
up by a decree, does not entitle him to any preference over the others 
Section 7 of the Insolvent Debtor’s Act piovides that the vesting order “ shall 
instantly, and without any conveyance or assignment, vest all the real and 
personal estate, effects and debts as aforesaid in the said Official Assignee, 
who shall have full powers for the recovery thereof, and shall hold and stand 
possessed of the same for the pui poses and in the manner hereinafter mentioned ’ 

It IS true that the Official Assignee s right or possession is subject to any 
hen held by any other person m respect of any of the property , and that the 
Official Assignee acquires no right beyond what the insolvent himself had , but 
m my view the creditor, who has procured an attachment before judgment, does 
[159] not thereby acquire any hen entitling him to have his demand satisfied 
to the prejudice of other creditors It is perhaps a different thing if the 
attaching creditoi has obtained his decree and has applied for execution by 
the sale of the property attached befoie the insolvency has been declared, for 
in that case he has a complete lien upon the attached pioperty foi the satis 
faction of his deciee 

I cannot concur in the view that the alteration from the terms of s 89 of 
Act VIII of 1859, by the addition of the woids “ existing pnor to the attach- 
ment ” m s 489 of the new Code, must have been intended to alter the law 
laid down in the Bombay case of Gamble v Bholaqii, or to defeat th^ Offiftal 
Assignee’s light on behalf of the whole body of creditors in cases where the 
attaching creditoi has obtained no decree at the time when the vesting order 
18 made For, if by so doing, the Legislature would correct one apparent 
inconsistency, it would create one still moie glaring, by placing the creditor, 
who obtained an attachment before judgment, m a position of advantage over 
all the other creditors, which a creditor who has obtained a decree could not 
have either under the Insolvent Debtor s Act or under the insolvency provi- 
sions of the Code of Civil Procedure 

I am, therefore, disposed to concur with Mr Justice Pbinsbp in holding 
that the vesting order prevents the attaching cieditoi from executing his decree 
against the property attached 

As to Its being incumbent on the Court to proceed to execution upon 
application, it seems to me that the fact of the vesting order having been 
passed pnor to the decree, would authonse the Court under s 250 to withhold 
its warrant for execution of the decree subsequently obtained 

HcDonellf J« — I would answer the question submitted to the Full Court 
in the affirmative, and generally for the reasons given by PBINSEP and Totten 
HAM, JJ It IS certainly difficult to say why the words “ existing prior to the 
attachment ” have been inserted in s 489 of the present LJode, unless, as 
suggested by Field, J , when this very case came before him on a heanng under 
s 622, they were put iq merely to make it clear that alienations after an 
attachment befoie judgment and pendente lite are void, and that really there 
was no intention to interfere with, or alter [160] the law relating to, the 
priority of the Official Assignee as settled by a number of decisions upon the 
old Code The policy of the new Code of Civil Procedure, as shown in Chapter 
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XX, and elsewhere, is that all creditors should share, and that no particular 
creditor should have a preference when there is a deficiency of assets, merely 
because he happened to obtain a decree first, and it would certainly be opposed 
to this policy to take away the priority given to the Of&cial Assignee by the 
law as settled before the passing of the present Code 

Hitter, J. — I would answer the question referred to us in the negative 

It seems to me that if the Official Assignee, after the vesting order was 
made in his favour, was not entitled to have the attachment of the insolvent’s 
property, made before judgment, removed, he cannot resist the right of the 
plaintiff, who has obtained a decree after the vesting order, to have his decree 
satisfied by the sale of the attached property The first question that demands 
consideration is, therefore, whether the attachment before judgment m this 
case, under the 34th Chapter of the Code of Civil Procedure, was liable tp be 
removed on the application of the Official Assignee, the defendant in the suit 
having been adjudged an insolvent before the decree was passed against him 

Under Act VIII of 1859 a similar question came under consideration in 
several cases, and, under the provisions of that Code, it was uniformly decided 
in favour of the Official Assignee Of these cases, the question was exhaus* 
tively discussed in Sava Barn'll v Jadavji Nathii (2 Bom H C , 165) and 
Oamble v Bholagir (2 Bom , H C , 150) If we examine the reasons given in 
these two decisions lu support of the conclusion to which the learned Judges 
came, and compare the provisions of Act VIII of 1859 regarding attachment 
before judgment with those of the present Code on the same subject, it would 
appear that the Legislature has altered the law as laid down in these cases 
with reference to the construction to be put upon the sections of the Code 
bearing upon this subject 

The^main ground upon which these decisions rest is, that the provisions 
regarding attachment before judgment, laid down [181] m Act VIII of 1859, 
left it entirely at the discretion of the Couit to remove the attachment when- 
ever it appeared equitable and just to do so And as in these cases it appeared 
to the Court more equitable that a debtor’s property should be available 
equally to all his creditors, than that it should be applied solely for the advan 
tage of one, the attachment was ordered to be removed at the instance of the 
Official Assignee 

But that under the present Code, this unfettered discretion has been 
taken away, will appear clear if we compare ss 83, 84 and 89 of Act VIII of 
1869 with the corresponding sections of the new Code, viz , 484, 485 and 489 

Both under ss 83 and 84, the Court would direct the attachment of the 
debtor’s property “ until further order ” The words “ until further order ’ left to 
the Court ample discretion to deal with the question of the removal of the 
attachment on equitable grounds 

But m s 485 of the new Code, which corresponds with s 84 of the old 
Code, the words until further order have been omitted , and in the second 
paragraph of s 484 of the new Code, instead of the words of the corresponding 
8 83 of the old Code, the word ** conditional ” has been substituted The 
condition refen%d to is evidently the success or non-success of the defendant 
to show satisfactory cause under s 485, ^ ^ , if the case falls under paragraph 
1 of 486, the attachment is to be confirmed, but ;f it falls under the second 
paragraph, the attachment is to be withdrawn 

The language of s 89 of the old Code was quite in unison with the 
provisions of ss 83 and 84, which as already shown, conferred ample latitude 
to the Court for exercising its discretion on 0qmtable grounds In s 489 of 
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the new Code, which corresponds with s 89 of the old Code, between^he 
phrases ** attachment before judgment shall not affect the rights " and “ of 
persons not parties to the suit,*' the woids '' existing prior to the attachment ** 
have been introduced The introduction of these words shows that the 
discretionary power of the Court has been curtailed It seems to me that the 
ample discretion which the Ooui*t, under the old Code, had foi [162] directing 
the removal of an attachment before judgment uix)n equitable gi ounds, is now 
out down to cases falling under ss 488 and 489 of the new Code The piesent 
case does not fall under eithei of those sections Section 488 has evidently 
nothing to do with it, and s 489 is not applicable, because the right of the 
Official Assignee came into existence aftei the attachment 

Therefore, under the 34th Chapter of the Code, the Execution Court had 
no ];{pwer in this case to direct the removal of the attachment at the instance 
of the Official Assignee Then, with the exception of s 250 I do not find any 
other provision in the Code under which the Court in the exercise of its 
discretionary power, could refuse to allow the defendant to proceed with the 
execution of his decree But before the Official Assignee appeared in the 
Execution Court, it had directed the warrant for the execution of the decree to 
issue The attachment before judgment in this case was made in accordance 
with the order, dated the 2nd March 1880 On the 22nd March following, the 
defendant in the suit was declared insolvent and the vesting order was passed 
The suit was decreed on the 9th of Apnl 1880, and the application for execu- 
tion was male on the 10th of May 1880, and on the 22nd May 1880 the 
order for the sale of the attached property was made Then on the 4th of 
June 1880 the Official Assignee made his application to stay the sale These 
dates clearly show that the Official Assignee, m support of his application, 
could not rely upon the provisions of s 250, because the warrant for the 
execution of the decree had been then already issued ♦ 

That being so under the provisions of the new Code the Execution Court 
had no power in this case to direct the removal of the attachment or stay the 
sale upon the application of the Official Assignee In coming to this con- 
clusion I have not at all taken into consideration the provisions of the chapter 
on Insolvency of the Code itself, because the present case does not fall under 
them 

Therefore there is no provision of the Civil Procedure Code, under which 
the Execution Court could grant the application of the Official Assignee 
Nor do I find any provision in the Cl63] Indian Insolvent Act under which 
he could succeed in his application The only section under which^the execu- 
tion proceedings could be stayed is s 49 But it only applies after the insol- 
vent’s schedule has been filed, and m respect of a debt or demand admitted m 
the schedule 

In this case it is admitted that the insolvent’s schedule has not yet been 
hied It being thus clear that in this case the Execution Court in the exercise 
of its discretion had no power, at the instance of the Official Assignee, either 
to remove the attachment or to stay the sale, it seems to me tltat the reasons 
upon which the Full Bench decision in Anand Chandra Pal v Panchi Lai 
8arma (6 B L B 691) is based, would warrant us m holding that the 
defendant in this case has the right to have the attached property sold and 
the money realized by sale paid to him Sir Bighabd Couch, C J , in deliver 
ing the judgment of the majority of the Judges of the Full Bench, holding 
Upon the authority of decided cases of English Courts, that an Official 
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Adilignee has not a greater interest in the property than the insolvent had," 
says “ But, as I have said the question must be answered by a reference to the 
Code of Civil Procedure " 

He then thus refers to these provisions — 

“ Bv s 15 of Act XXIII of 1861, substituted for s 216 of Act VIII of 
1859, it IS enacted that ' if the application for execution of a decree be admitted, 
the Court shall order execution of tne decree according to the nature of the 
application ’ Section 221 of \ct VIII of 1859, says ' When all necessary 
pieliminary measures have been taken, wheie any such are required, the 
Court, unless it sees cause to tlie contiarv, shall issue the propel warrants for 
the execution of the deciee ’ • 

“ Section 232 is ‘ If the decree be for money, and the amount thereof is 
to be levied fiom tlie property of the person against whom the same may have 
been pionounced, the Couit shall cause the propert> to be attached in the 
manner following,’ and thereafter the diffeient modes of attachment are given 
Section 242 says ‘ In all cases of attachment under the preceding sections, it 
shall be competent to the Court, at any time during the attachment, to direct 
that any part of the property so attached as shall [160 consist of money or 
bank notes or a sufficient part thereof, shall be paid over to the party applying 
for execution of the deciee, or that any part of the property so attached as may 
not consist of money or bank notes, so far as may be necessary for the satisfac- 
tion of the decree, sliall be sold, and that the money which may be realized by 
such sale, or a sufficient part thereof, shall be paid to such party ’ 

“ Now, it lb a rule, that when a statute confers an authority to do a 
judicial act in a certain case it is imperative on those so authorised, to exercise 
t6e autjjLOiity when the case aiises, and its exercise is duly applied for by a 
party interested and ha\mg the right to make the application This has been 
often decided and it is sufficient to quote the cases of Macdougall v Paterson 
(11 C B 755) Crake v Powell (2 E and B 210) and Bowes v Hope Life 
Insurance Company (11 H L 0 , 389) In those cases the word used in the 
statute was ‘ may ’ Accoiding to this rule, the words ‘ it shall be competent to 
the Court in s 242 must not be construed as giving to the Court a power 
which it may exercise or not as it thinks ht, but is obligatory and conferring 
on the attaching cieditor a right to have the attached property sold, and the 
money realized by the sale paid to him ’ 

Now, if we refer to the coiresponding sections of the new Code of Civil 
Procedure, we find that the same process of reasoning leads us to the conclu- 
sion that the defendant in this case has the right to have the attached property 
sold, and tne money realized by the sale, paid to him 

For facility of refeience and comparison, the corresponding sections of the 
new Code are noted below Section 15 of Act XXIII of 1861, corresponds 
with paragraph 2 of s 245 of the new Code , s 221 of the old Code with 
s 260 of the new Code , s 232 ' of the old Code , and 273**' of the new Code , 
and s 242 of the old Code with s 284 of the new Code 

In 8 284, the word “ mav " has been substituted m the place of 
the words it shall be competent to the Court " But as pointed 
{16fi j out by Sir Bichabd Couch, C J , aceordJng to a well known rule of 
construction either of those expressions must not be considered as giving to 

* These eecticitist need not be con<tidered, as the property has been attached, and Under 
8 490 of the new Code re attaohment is not necessary Note per MiTTBB, J 
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the Court a power which it may exercise oi not as it thinks ht, but as obfiga 
tory and conferring on the attaching creditor a right to have the attached 
property sold, and the money, lealized by the sale, paid to him 

For these reasons, I am of opinion that the question referred to us should 
be answered in the negative 

G^rth, C J — I think that, having legaid to the language ot the present 
Code, m> brothel MlTTER*S view of the law is right 

Had the wording of s 489 of the new Code been tlie same as that of s 89 
of the old Code, I should have agreed with the view of the Bombay Court in 
the case of Gamble v Bholagtr (2 Bom H C ,,150) 

But the language of s 89 , upon which the learned Chief Justice m that 
case^ounds his opinion, has been materiallv altered in s 489 of the present Code 

The words of the old Code weie “ attachments before judgment shall not 
affect the rights of persons not parties to the suit ’ The words pf the present 
Code are “attachments before judgment shall not affect the lights existing 
prior to the attachment, of peisons not paities to the suit ’ 

It seems to me that the words “existing piior to the attachment ’ must 
surely have been introduced with some object , and I cannot help thinking 
that they were introduced for the express purpose of altering the law, as laid 
down in the judgment of the Bombay case 

At the same time I am quite of opinion, that tlie law ought to be as the 
majority of my learned brothers have held that it is and I am veiy glad that 
they have seen their way to arrive at that conclusion 

The result will be that the question lelened to us is answeied m ttie 
a&rmative and the plaintiff will have his costs iii this Court * 

NOTES 

[ EFFECT OF VESTING ORDER ON ATTACHMENT- 

Whethcr the attachment be one before judgment (10 Cil 150 b Alad 651 20 Bom 40-i , 

26 Mad 673) or in execution of a decree (29 Cal 428 (F B ) ovci ruling 28 Cil 419 5 C L J 
80 11 C W N 163) tho’attiiching creditor hi'^ no prioritv cner the Ofhci iJ Assignee Those 

decisions are bisod on the ground thit xn ittachiiig creditoi dots not obtain i chiigc oi lien 
on the attached prop<rt> See 15 Cil 202 25 Cil 179 PC 21 1 V 170 lud 26 Mid 673 ] 
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Cl66] PULL BENCH 

The 13th September, 1883 
Present 

Sib Richard Garth, Knight, Chief Justice, Mr Justice Mitteb, 
Mb Justice McDonell, Mu Justice Pbinsep and 
Mr Justice Tottenham 

Moothora Kant Shaw and others Plaintiffs 

versus 

The India General Steam Navigation Co Defendants < 

CarrterSt Italic lity of — Common carrms — English latu — Contract Act (IX of 
1872), ss 161, 162 — Carriers Act (III of 1866) — Failwavs Act {IV of 1879), 
s 10\—*Statement of objects and reasons of the Contract Act 

The common law of England regulating the responsibility of common carriers, was at the 
time of the passing of the Carriers Act, 1865, and is still, m force in this country, and is un 
aflected by the provisions of the Indian Contract Act Kuterji Tulsidaa v G I P By Co 
(I L B , 3 Bom , 109) dissented from 

The plaintiffs entrusted to the defendants, who were common carriers under the Carriers 
Act III of 1865, certain goods which were lost in the course of their carriage on one of the 
defendants’ steamers On the facts it was found that the defendants took as much care of 
th^ goods as a man of ordinary prudence would, under similar circumstances, take of his own 
goods of t)?o same bulk, quality and value as the goods buled and that the loss was not 
occasioned by the act of God or the Queen’s enemies There was no special contract of the 
nature provided for by s 6, Act III of 1865 Held, that ss 151, 152 of the Contract Act did 
not apply t and that the defendants were liable for the loss of the goods 

This was a case stated foi the opinion of the High Court under s 55 of Act 
IX of 1850, and s 617 of Act XIV of 1882 

The following is the case as referred by the Fourth Judge of the Calcutta 
Small Cause Court — 

** This suit was instituted on 26th June under Act IX of 1850 It was 
heard on 3rd, 4th, 5th and 10th July, after the present Small Cause Court Act 
had come into force 

** The plaintiffs sue the defendants for Bs 296, being the value of 72 
drums of jute out of 98 shipped on board the defendants flat Delta at 
Ealigunge, on the 19th September last, under the bill of lading which accom 
pames this reference The defendants aie common earners by inland naviga 
tion under the Indian Carriers Act III of 1865, and their liabilities are 

* On a case referred by G 0 Scouce, Fourth Judge of the Calcutta Court of Rwi^i 
Causes 

t £8eo 10 — livery agreement purporting to limit the obligation or responsibility imposed 
on a carrier by railway by the Indian Contract Act, 1872, 
Special contract limit <^ctions 151 and 161, in the case of loss, destruction or deterio- 
ing liability , ration of, or damage to, properfy shall, Ih so far as it purports 

to limit such obligation or responsibihty be void unless— 

(a) it is m wnting signed by, or on behalf of, the person sending or delivenng such 

pmMrty, anl ^ 

(b) is athexwise in a loim^proved by the Governor-General in Council ] % 

nt 
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[ 167 ] governed by s 6 of that Act The plaintiffs recovered from the defen- 
dants at Calcutta 26 drums out of the 98 shipped at Kaligimge , the remaining 
72 were lost in transit under the circumstances hereafter stated There is no 
dispute as to the value of the lost ]ute» and the defendants had not hmited 
their liability to pay for the ]ute by any '' special contract signed by the 
owner of the ]ute delivered to them to be carried, oi by any person duly 
authorised in that behalf by the owner ” (See s 6, Act III of 1865) 

“ The steamer Mirzapore left Debrooghur on the 10th September 1881, 
with the flat Delta in tow, containing a general cargo After arriving at 
Ealigunge the plaintiffs’ ]ute and a large quantity of jute belonging to other 
persons, was stowed on board the Delta The steamer, and Deltay the flat 
being lashed to the portside of the steamer, proceeded on to Serajgunge, where 
another flat, the LebonQy was taken in tow and fastened to the starboard side 
of the steamer They then proceeded on their voyage All went well till the 
evening of Monday, the 26th September, when they arrived at a narrow part 
of the river, called the Atharah Bend or 18th Beach Here at about quarter to 
6 o’clock P M a severe shock was felt , the Delta trembled and was forced up 
against the side of the steamer , the engines were stopped^ and it was found 
that the Delta had struck against some obstruction in the river, which had 
caused a great rent in the bottom of the flat Delta ' about the turn of the build 
reaching from the forepart of No 1 hold to the after bulkhead of No 2 hold, a 
distance of nearly 30 feet , rivets and plates were started, and the rent was 
about four to six inches wide, or about as wide as the palm of one’s hand 
Through this the water came in with great force and rapidity Pumps were 
set going at once, and the Captain of the steamer went on again easy,’ m the 
hopes of being able to reach a nullah about two miles off, with which lie was 
acquainted, intending to beach the flat in shallow watei He could notsdo 
this, because he found anothei steamer, the Dacca y anchored aheaid of him, 
with a flat, and the river was too narrow to enable him to pass her The steam 
of the Dacca was down, and could not have been got up foi three hours 
Haley, the Captain of the MirzayorCy then determined [168] to place the flat 
Delta close to the shore This was done, and she was fastened up to the 
surrounding trees on the bank with chains and ropes The banks here were 
precipitous and deep water close up to them There were about two fathoms 
of water under the flat*where she was fastened up There were no inhabitants 
of the country from whom they could get assistance The crew of the Dacca 
came to their assistance with the pumps from that yessel There were also 
pumps on board the Mirzapore and the Delta which had been vigorously 
employed from the first flute was crammed into the leak, the awnings from 
the steamer were taken down, and drawn under the hull of the flat«in the hope 
of stopping the flow of wrater, and all the men that could be spared from pump- 
ing were employed in saving the cargo by putting it on shore and on board 
the steamer alongside It was impossible to stop the leak, and finally the flat, 
heavy with the water in her, sank about 9 A M on the 27tk Septembei in five 
fathoms of water, breaking away from the chains and ropes which farad sustained 
her At the place where the accident took place the iiver was about 150 feet 
wide The portside of the Delta was about eight or ten feet frqm the shore on 
her left hand, the Mirzapore was sixty feet wide, and each flat thirty feet 
wide, and there would, therefore, be fifteen or twenty feet between the star- 
board side of the L^ng and the bank on hit side it was then low water, and 
the river narrower than it would be at high water Tfie Mirzaporcy with her , 
flats. Was going along with the last part of the ebb, and with such tide as there 
Was to help was goingovar the ground ati^bout three miles per hour, 

leads going on both sides ^he soundings at the time when the accident 
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happened were li fathoms on tl^ portside of the Delta^ and 2 fathoms on the 
starboard side of the Lebong The Delta was drawing four feet three forward 
and four feet six after The Dacca, which had preceded the Mtrzapore with 
only one flat in tow a very few hours before, up this narrow reach, at a higher 
state of the tide, might very well have safely passed over, or on one side of the 
obstruction which caused the wreck of the Delta A good look-out had been 
kept, but nothing could be seen above water which should have caused the 
Mtrzapare to hesitate about proceeding on her journey After the Delta had been 
sunk, and all the [169] cargo which could be saved had been saved out of her, 
Captain Haley went back to the place where the accident had happened, and with 
bamboos and ropes dragged the bottom of the river in the hope of finding out upon 
what object the vessel had struck, he could find nothing The probabihty is 
that the Delta had struck upon a snag and the point of the snag sticking 
in the rent made in the vessel’s bottom the snag ” itself had been earned on 
for a short distance by the impetus of the vessel till it sank again m deeper 
watei Captain Haley had never heard of such an accident happening in that 
part of the river before ** snagboat ’ is kept up by Government for the 
purpose of clearing away such obstructions, towards the maintenance of which 
a high toll is said to be paid by the Company I do not think it would serve 
any good purpose to quote the evidence at an> length The trial occupied 
four full afternoons The examination in chief w as minute, and the cross 
examination searching The plamtifls undertook to prove that after the goods, 
which had been saved fiom the wreck, were brought to Calcutta, the defen 
dants had given jute bearing the plamtifls’ maik to other persons instead of to 
themselves , in this they failed 

“ After a caieful consideration of the whole evidence, I find, as a fact in 
th5 terms of s 151 of the Indian Contract Act, that the defendants did ‘ take 
as much care of the goods bailed to them as a man of oidinaiy prudence would 
under, similar cucumstances, take of his own goods of the same bulk, quahty 
and value as the goods bailed 

“ Mr Sale on behalf of the Company contended, — 

“ Is^ —On the authoiity of Kuvefji Tulsidas v G I P Raikoay Cmn 
pany (I L B , 3 Bom , 109), that the defendants were not liable, and that they 
were entitled to the protection of ss 151, 152 of the Indian Contract Act 

“ 2nd — That the damages aiose fiom an ‘ act of God,’ and the carriers 
were not liable, because they had done * all that was leasonably and piactically 
possible to ensure the safet> of the goods He cited Niiquit \ Smith (L B , 

1 C P D , 423), per COCKBURN, C J , p 437 \gieeing with Mi Sale as to the 
latter part of his proposition, I think the accident, though inevitable and a peril 
of [170] navigation was not of that class which can be called an * act of God ’ 

“ 3rd — That under the Carriers Act III of 1865, s 6, no ' special contract 
feigned by the owner of the goods, &c , ’ was necessary, unless it vras sought 
thereby to limit the earners’ liability for his own negligence Having regard 
to the pieamble and to s 8 of the Indian Gamers Act, I consider this argu 
ment to be altogether unsustainable 

4tth — He* referred me to Act IV ol 1879, s 10, where no doubt the 
Legislature accepts the proposition that so far as Bail ways are conoerned, the 
carriers’ hability is to be rqeasured by ss 151 and |52 of t)ie Indian Contract 
Act But nothing in* the Carriers’ Act, 1865, now aj^es to earners by 
Bailway 

“ On the first point, as»(to whether ss 161 and X62 apply, notwithstafiding 
the g^t authority of Sir hliCEABX^ Westbopp, 1 entertoin respectful doubtt 
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whether Kuverji Tulsidas v O I P Bailwai^lDompany (I L B , 8 Bom , 109), 
was correctly decided, and I desire therefore to state my reasons for those 
doubts The High Court, Calcutta, has never, so far as I am aware, been 
called upon to consider the question with reference to persons who are common 
carriers under the Carriers* Act III of 1865 Act III of 1865 is intituled ' an 
Act relating to the rights and liabilities of common earners,’ and in its 
preamble * recites that it is expedient not only to enable common carriers to 
limit their liability for loss of, or damage to, property delivered to them to 
be earned, but also to declare their liability for loss of, or damage to, such 
property occasioned by the negligence or criminal acts of themselves, their 
servants, or agents * The preamble recognises the fact that the law as it 
then existed, t e , the common law imposed such a burden of liability upon 
common carriers that it was expedient to enable them to limit it * The 
preamble, as Westropp, C J , says (see page 116) ‘ betrays no intention on 
the pait of the Legislature to fix on the common carrier the character of an 
insurer against all risks, except the act of God or the Queen’s enemies ’ Precisely 
so — that was the liability which the common law imposed upon the common 
Cni] carrier, and the first object of the Carriers Act was not to fix such a 
liability upon the carrier, but to enable him to free himself from the liability 
which the common law had already fixed upon him Section 6 of the Act points 
out the mode by vhich the common carrier to whom that section applies (the 
defendants in the piesent case), may limit his liability viz , he may, by 
special contract, signed by the owner of such property so delivered as aforesaid, 
or by some person duly authorized on behalf of such owner limit his liability 
in respect of the same ’ If the carrier neglects, oi does not choose, to adopt the 
means pointed out by the Legislature, by which he may limit his liability, 
then by necessary implication the liability which the common law imposes on 
him shall continue unlimited I apprehend that the maxim ‘ Expre^sto umus 
est exclusio altei lus would apply B> this way, and no other, may the common 
earner limit the liability which the common law imposes on him The defen 
dants in the piesent case have neglected, or have not chosen, to follow the course 
pointed out by the Carriers’ Act, and are, therefore, unless their position 
IS altered or amended by the Indian Contract Act, ifisureis against all iisks, 
except the acts of God or the Queen’s enemies 

“ At page 117 of the Bepoit, Wfstbopp, C J , remarks ‘ The 6th section 
does not lay down what shall be the extent of the common carrier s liability if 
he do not limit it by special contract, but leaves that question to he dealt with 
hy the common law If that liability has been varied by the Indian Contract 
Act, it IS the common law and not the 6th section of Act III of 1865 which 
has been interfered with ’ It is at this point I am unable to follc/w his Lord- 
ship’s reasoning I cannot help thinking he has stopped short at the very point 
where, if he had pursued the argument a little further, he would have been led 
to a different conclusion 

“ At page 113 of the Report, Westropp, C J , points out that the Indian 
Contract Act (IX of 1872) is, and purports to be, only a partial measuie Its 
preamble recites that * it is expedient to define and amend certain pai ts of the 
law relating to contracts Its first section repeals certain enactments specified 
in the schedule * — (of which Act III of 1866 is not one) but provides [172] that 
nothing contained in the Act * shall affect the provisions of any Statute, Act, 
or Regulation not hereby expressly repealed * ” I think it unnecessary to go 
further or quote the subsequent words of the section If it can be shown that * 
SB 161 and 162 of the Contract Act * affect ’ the unrepealed Act III of 1866 or 
any part of it, they are inapplicable to the present case 
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Westbopp, G J , (see pa^ 117) admits that in the absence of a special 
contract limiting the carrier’s liability* s 6 of Act III of 1865 * leaves that gues- 
ttan to be dealt with by the cqmmon law ’ In defining the word * bailment ’ it 
would be impossible to use other than general terms Accordingly the defini- 
tion of the word * bailment ' m the Contract Act is wide enough to cover a 
‘ bailment ’ to a common carrier The words * m all cases of bailment * in s 161 
are also very wide I apprehend* howe\er, that those general terms must be 
read as qualified b^ the preamble and s 1 of the Act, and ‘ all oases of bailment ’ 
mean all cases to which the Act applies A general definition of the word bail- 
ment is one thing , liability in respect of a bailment is anothei and very 
different thing , and I can hardly think that a merely general definition of the 
word * bailment ’ affords any ground for saying that the Legislature intended to 
substitute the Contract Act for the common law or to * amend ’ that particular 
part of the law relating to contracts which, as regulating the liability of a special 
class of bailees* viz , common carriers foi hire, in respect of a bailment* had 
already seven ^ars before been made the subject of an Act, then (m 1872) and 
still in force If it had been intended in the slightest degree to alter or amend 
the position m which the unrepealed Act III of 1865 had left the common 
earner, the Legislalure would, I believe* have expressl> said so, and Act III of 
1866 or some portion of it would, I should think, have been expressly repealed 

“ I am confirmed in this view by the consideration that carriers are ex- 
pressly referred to in s 168"^ of the Contract Act, but these are gratuitous 
earners It must not be forgotten, however, that there may be earners for 
reward, who are nevertheless not common carriers To carriers for reward, who 
C178] are not common carriers, ss 151 and 152 of the Contract Act have been 
held by the High Court, Calcutta* to apply , Macktlhcan, v The Compagnte des 
Meesageries Mantimes de France (I L E * 6 Cal * 227) But Act III of 1866 
deals only with common carriers All questions touching the liability of 
common carriers, such as are the defendants, have been, as it seems to me* 
purposely left outside the scope of the Indian Contract Act Sections 151 and 
152 of the Indian Contract Act, if they apply m a case like the present, reduce 
the common carriers ’ liability from that of an insurer against all risks except 
the acts of God or the Queen’s enemies to what is no liability at all if he can 
only prove that he has taken ' ^s much care of the goods bailed to him as a 
man of ordinary prudence would under similar circumstances take of his own 
goods^of the same bulk, quality, and value as the goods bailed ’ They do this 
without reference to any ‘ special contract signed by the owner of the goods * 
practically, as it seems to me, dispense with such a contract , practically* 
therefore, repeal so much of s 6* Act III of 1865 as makes such a contract 
essential to reduce the common carriers’ liability below that which the common 
law imposed on him, viz , that of an insurer against all risks* except the acts 
of God or the Queen’s enemies Under these circumstances I feel it, speaking 
for myself, impossible to say that ss 151 and 152 of the Contract Act do not 
affect ” s 6 of Act III of 1865 I cannot see how ss 151 and 152 of the 
Contract Act can “ interfere with ” the common law without* the same time, 
interfenng with ” or affecting the unrepealed enactment, s 6 of the Came!rB 
Act III of 18^ I cannot help thinking that in giving the defendants the 
benefit of protection under ss 151 and 152 of the Contract Act* I become a law 
unto myself , I practically disobe y one Act and practically repeal another 

*CSeo 158 — Where, hy the oonditians of the bailment, the goods are to be kept or to be 
^ ^ earned, or to have work done upon them by the bailee for the 

Repayment by bailor of bailor, and the bailee is to reoewe no remuneration, the bador 
neoes^iary expend., shall repa;;^ to the biialee the neoessary expenses incurred by him 

for the pu^ose of the bsiilment } 
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** Mr Sale contented himself with very little more than a reference to the 
judgment in Kuvern Tussidas w O I P Railv)ay Company (I L B , 3 Bom , 
109) He made no attempt to dispel my doubts with regard to that decision 
The one argument be did put before me with reference to a special contract 
signed by the owuer of the goods** afforded to my mind even stronger grounds 
than any I have yet [17i) given, for saying that ss 151 and 152 affect the 
unrepealed Indian Carriers Act, and are therefoie inapplicable 

He argued, and appeared to be serious in doing so, that no special contract 
was necessary unless it was sought thereby to limit the earners* liability foi his 
own or his servants' negligence Mr Sale must have felt it to be necessary at 
least to try in some way to reconcile ss 151 and 152 of the Contract Act with 
s 6 of the Carriers Act, or he would never have suggested such an argument 
He must have felt that the one Act (if it applies) reduces the common earners* 
common law liability to nothing at all (if his evidence is up to the mark) with- 
out requiring any special contract, while the other Act makes a special contract 
absolutely essential for that purpose It would, as it seems to fne, be impos 
sible to give effect to Mr Sale's argument without absolutely defeating another 
and perhaps the principal puipose of the Indian Carriers Act That purpose 
IS to declare their liability for loss of, or damage to, pioperty occasioned by the 
negligence or criminal acts of themselves, their servants, or agents Section 3 
of the Indian Carriers Act enacts * Notwithstanding anything hereinbefore 
contained every common carrier shall be liable to the owner for loss of or 
damage to any property delivered to such carrier to be earned where such loss 
or damage shall have arisen from the negligence or ciiminal act of the carrier, 
or any of his agents or servants * Any special contract containing a clause, 
exempting the carrier from liability for his own or his seivant*s negligence, 
would be to that extent absolutely void ' 

“ The reason why the special contract signed by the owner of the goods 
was considered essential was probably this It was thought right that owners 
of goods, before parting with their goods and their control over them, should 
have an opportunity of seeing, considering, and approving or rejecting the 
clauses by which a carrier might propose to exempt himself from any or all 
liability The mere insertion of such clauses into a bill of lading to be handed 
to the owner after he had parted with his goods was to be no longer suffi 
cient, but a contract exempting the carrier from liability for his own negligence 
would, as contrary to public policy, be absolutely void, and it is made so by the 
Indian £178] Carriers Act, s 9 of which expressly relieves the plaintiff 
from the burden of showing that the earner was negligent, and throws the 
burden of proof on the carrier to show he was not negligent 

The next question is as to whether the accident from which the parties 
to this suit have both suffered can be said to have been an ‘ act of God * It 
was a ‘ peril of navigation,* but not an * act of God ' The defendants might, if 
they had chosen to do so, have freed themselves from liability by a special 
contract signed by the owners of the goods , as it is, they remain insurers 
against such an accident, notwithstanding they have done all they could 
reasonably have been expected to do to avert the consequences of the accident 

“ In Nugent v Smith (L R , 1 0 P D , 423A to which Mr Sale reared, 
the damage arose from a storm at sea which was clearly an * act of uod * 
OOOKBUBN, 0 J , goes very fully into the question as to what amount of dili 
gence is sufficient under such circumstances to free a carrier from liability, 
but I see nothing in the judgment to show that an accident, such as occurred 
in the present case, can be treated as an * act of God * The carrier cannot 
plead an ' act of God,’ without showing that he has done his own duty to the 
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utmost 1 do not think that I n^ed quote at any gre^t length from the autho- 
nties In story on Bailments (7th edition, 1868) s 511 (page 458 of the 
edition before me), it is pointed out that striking on an unknown snag in the 
usual channel of a river has sometimes been thought an ‘ act of God ', and to 
excuse the carrier, although this doctrine has not alwa^^s been received with 
satisfaction See the long and learned note 6 See also Parsons on Contracts, 
3rd edition, vol I, pp 634, 635, 636, note on pages 635 and 636 and the case 
of Smith V Shepherd, referred to in Parson s note Also Maclachlan on Ship 
ping, 1st edition, p 456, 2nd edition, 1875, p 499 Abbott on Shipping, 11th 
edition, by Shee, 1867, pp 337 and 338 

“ It IS impossible to say it? the present case what the obstruction was 
which caused the accident, or how it got into tlie i iver It may have been 
caused by a wood cuttei cutting down a tiee and letting it fall into the stream, 
or it may have been caused bv the stream undermining a tiee and so bnngmg 
it tl763 into the water As Maclachlan points out if the operation of the 
spontaneous forces of natuie or natuial obiects (such as a tree oi a rock), has 
disposed them so that damage afteiwaids is occasioned thereby, yet, such 
damage is too remote to Le excused b> law as within the meaning of the 
phrase ‘ act of God Then he lefers to Smith v Shcpheul, and the judg 
ment of Heath, J The weight of authoiity shows that the ‘act of God’ 
which excuses a earner must be a direct and violent act of nature One can 
only guess at the cause of the accident in the present case , it is impossible to 
say that it was an ‘ act of God 

“For the leasons I have given, my own opinion is that the plaintiffs are 
entitled to judgment in this case but out ot deference for the opinion of the 
^mbay High Court in Kuveiji Tiihtdm v G I P liailwai/ Company fl L 
if, 3 Bqm , 109) as to the applicability of ss 151 and 152 of the Indian 
Contract Act, I give judgment foi the defendant This judgment is contingent 
on the opinion of the High Couit as to whether oi not, upon the facts of the 
case as they are found and stated, the judgment is correct m law 

The case then came up to the High Court before Garth, C J , and Wilson 
J , and the Court, considering the matter to be of great impoitance and con 
siderable difticulty, referred the case to a Full Bench The question referred 
was, whether the English oi what other law relating to cairieis pi evaded in 
this country at the time of the passing of the Carriers \ct (Act III of 1865), 
and whether the Bombay High Court were right [ in the case of Kuverjt 
Tulsidas y G I P Bailway Company (I L R , 3 Bom , 109)] m deciding that 
whatever the law which prevailed in India was, that law is now contained and 
defined in the provisions legardmg bailments in the Contract Act 

The Advocate-General (Mr Paul) for the plaintiffs submitted that the 
India General Company are common carriers The case oi E I Bailuay 
Company v Jordan (4 B L R O C , 98) decided in 1869 that s 11 of Act 
XVIII of 1854 was no sufficient cause for saying that the E I R Company 
were not common carriers 

The prea^jpble of Act III of 1865 shows that a class of persons known as 
common carriers were in existence at the time of the P77J passing of the 
Aot^It IB true the Bombay High Court have decided that the Contract Act 
repeals or controls Act III of 1865, but I subpait that this is directly m 
contradiction to the 'preamble of the Contract Act If the English law was 
not m force m the mofussil, the law of equity and good conscience applies 
[GaBXH, C j* — T hen comes the question whether, when we are administenng 
the law of equity and good corscience, we are justified in importing any partial 
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or special law, English or^otherwise, into India ] Where there is no other law, 
the lex Jon must be applied LGab-TH, 0 J — Can you show us any authority 
for saying that before Act III of 1865 came into force the English law applied *>] 
No I cannot, but there must have been many cases unieported Act III of 
1865 would not have been called for, unless for the purpose of giving relief to 
the common cairier, and to give lolief to the public , if the law of equity and 
good conscience were in force befoie the Act it would not have been necessary 
to have passed this remedial Act ol 1865, excent to prevent their liability, and 
if it had been intended to conhne the Act to Calcutta, the Act would have 
said so 

In the Bombay case, one view of the law has been lost sight of, viz , that 
every Act stands by itself, unless it has been lopealcd, oi the repeal can be 
implied If two Acts are so opposed to each other, that one cannot stand , if 
theliwo can be lead, so that the one does not necessarily repeal the other, the 
two may be read separately The Contract Act does not necessarily apply to 
carriers at all , the sections relating to bailments are very wide And also, 
wheie there is a special Vet, Act 1865 which can apply, can it be said that the 
Conti act Act repeals it > 

A contiact to caiiy goods fiom one place to another does not strictly come 
within s 148 of the Contiact Act , the word bailment can cover a case of 
conveying by land oi watei If the Bombay case is right, a merchant and a 
shipownei occupy the position of bailoi and bailee A contract of affreightment 
cannot be said to be i bailment The woids of s 148 are not sufficiently 
extensive to include a hfth class of bailments 

Section 158 has not been sufficiently prominently brought forward in the 
Chief Justice’s judgment in the Bombay case As regards s 10 of Act IV of 
1879, the Legislature evidently were [178] misled, and made the sections thqre 
mentioned applicable to a certain subject Section 10 assumes that some sort 
of liabilit\ attaches to a earner by rail I say the Legislature have simply 
passed the section on the Bombay case, witJiout waiting to see whether the 
decision would be questioned 

The case of Mollwo Match A Co v T/te Conti of Wards (L E I A Sup 
Vol , 86 , 10 B L R , 312) lays down that in the absence of any law or estab 
lished custom existing in India, in certain cases the law of P]ngland is to be 
resorted to for principles and rules to guide the Court Pooley v Driver 
(L R , 5 Ch D , 460, 484) is an authority for showing, that whore an existing 
law IS different from what the Legislature supposes it to be, implication arising 
from Statutes cannot be followed 

Mr Phillips io\ tho Defendants — As regards the question, whether the 
Contract Act applies to cariieis and to carriers for lure there can he no doubt 
all the early sections deal with both , and it is rot necessary that the different 
classes should bo mentioned m the pie\ious sections, and perhaps not neces 
sary to mention them in s 158 [Gakih, C J — I think we ought to see, 
whethei carriers were not bound m India by common law duty before the 
Contract Act J Custom or duty would not, I think, apply in any other place 
than Calcutta, if there , the custom of the realm did not extend to India , there 
IS no reason to suppose that it has been extendea , tliere is ^o authority for 
saying that the duty of common earners in India is based on the custom of 
the realm 

As regards the case ol the E 1 Bailway Co v Jordan (4 B L R O C , 
98) there is no reference to the Carriers Act in it the argument is not report 
ed, and there is nothing to show what was their liabilitv, and nothing to show 
that the Chief Justice was referring to the ordinary English liability of 
common carriers 
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In the Bombay case, the Chief Justice assuqjes that the common law 
Lability was in force before the Act, and that the carrier had an insurance 
liability, but he does not say it was a Statutory liability The Contract Act, 
1 submit, does apply to carriers and to carriers for hire It speaks of goods 
to be carried under the words bailment, s 148 Contracts of carriage would 
include [179] hired carriers rather than giatuitous carriers, and s 161 puts 
gratuitous and hired carriers on the same footing 

The case of MachiUican v Compagme des Messaqenes Martimes de France 
(I L B , 6 Cal , 227) shows that the Contract Act applies to hired carriers , 
there is nothing on the face of the section to show that common carriers are 
not also included At p 230 ^of the report, PONTIFEX, J , treats the case 
as falling within s 151 of 'the Contract Act I submit the Bombay 
case IS correct Gratuitous carriers are included in s 158 , and m s 168 
a finder of goods is a gratuitous bailee/’ d /or^ton is the hired carrier Uso 
included 

It seema clear, therefore, that both sorts of carriers are included in the 
Act , nor are they excluded by the saving section 

The Bombay.case is correct , eveiy Act of the Legislature presupposes the 
common law , and the Carriers Act presupposes the common law with regard 
to carriers, and to alter the common law does not affect any Statute 

Before the plaintiffs can succeed, they must make out that the Carriers 
Act has introduced this liability Whatevei the liability of carriers might 
have been, the Legislature was content to leave them with that liabihty , and 
in making that Act there is no intention to fix upon the common carrier any 
liabihty There is nothing in the Act which declares the liability of a common 
carrier 

• Inasmuch as the liability existed before the Act, the repeal of the Act 
would ilbt alter the general liability It is therefore absurd to say that the 
provisions of the Contract Act affect the Act 

My contention therefore is (1) that liability not being declared, defined oi 
imposed by the Act, it is not affected by the repeal of the Act , (2) that 
the section which makes the cairier liable for negligence does not define his 
liability 

The Carriers Act limits the liability of a common carrier, and by ss 3 and 
8 he IS liable for the scheduled goods only in cases of neghgence or criminal 
acts By s 6 he cannot limit his Lability for other goods by notice, but he 
may by a special contract The Contract Act, if it applies, merely renders 
such special contract, which he may insist upon, unnecessary A common 
earner could by agieement limit hib Lability, and he formerly sought to do so by 
notice, whi(^ in certain cases was hold to LlSO] constitute such an agreement 
The Carriers Act forbade such limitation by notice, and the Contract Act 
substituted the law for a special contract, and thus amends and assimilates 
to the general law, the law i elating to common carriers So far as this, 
however, affects Act III of 1865, it cannot operate under s 1 of the Contract 
Act , does it then **affeot” tne provisions of Act III of 1865 to apply ss. 151 
and 152 of the Contract Act to the Carriers Act ? No express provision 
of the Carriers flct is repealed by ss 151 and 152, for the Carriers Act in its 
only positive provision, s 8, renders the common carriers liable notwithstanding 
any limitation for negligence Then is it a ** provision” of the Act (s 1, 
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Contract Act) that earners shall be hable for more ^ On the contrary, the 
object of the Act is to enable them to fix their liability as a hability for 
negligence and criminal acts only 

That IS tha only liability fixed upon them by the provisions of the Act 
So also by the Contract Act If ss 151 and 152 affected any of “ the provi- 
sions” of Act III of 1865, so far as they affect such provisions, the provisions 
of the Carriers Act prevail There is, however, no “ provision ” of the Act 
which cannot stand, and have the operation it was intended to have, along 
with ss 151 and 152 This is obviously true of s 3 taken with s 8 These 
sections say, a common carrier shall be liable only for negligence and crimi- 
nal acts as regards the scheduled goods , the Contract Act says the same , the 
Contract Act gives effect to ss 3 and 8 

^6y giving effect to ss 3 and 8, renders them unnecessary, but it does 
not do this by “ affecting,” but by “effecting” their provisions Section 6 
(cl 1) cannot be affected unless effect were given to a notice, and then such 
“effect” would be precluded by s 1 of the Contract Act 01ause*2 of s 6 says, 
when taken with s 8, that a common carrier may reduce his liability, what- 
ever it is, to that for negligence or criminal acts by a special contract Does 
the Contract Act affect this ^ And how ? Not by interfering with the carrier’s 
powers of reduding his liability by contract, but by fixing his liability at that 
to which the carrier was enabled to reduce it The intention of the Act was 
that every common carrier, who desired, should be liable only for negligence, 
since he was not obliged to carry the goods on any other terms 

[1813 The Contract Act does not impose a loss liability, but only assumes 
that every common carrier would so desire (all other bailees being also assumed 
so to desire), and gives effect to the desire But it does not force the parties ^o 
adopt only this liability , for by s 152 the bailee mav, by special contract, be 
made liable for more In fact, the Contract Act renders a special contract 
necessary to impose instead of to avoid liability for more than negligence 

Section 7 of the C^irriers Act is rendered unnecessary, but it is not other- 
wise affected Does “ affect ” mean that any provision of the Contract Act 
giving effect and extension to the provisions of the Gamers Act is not to 
operate ? 

I submit that as the Contract Act does not lower the liability under the 
Carriers Act, we can only be liable as insurers, and to decide against me, the 
Court must find that there is a common law liability imposed on carriers in 
this country 

The Advocate General (Mr Paul) in reply 

The Opinions of the Full Bench were as follow — 

Garth, CJ — Whatever doubts may have aiison upon the subject of this 
reference in consequence of recent legislation, it is at least satisfactory that we 
are aJl now agreed upon one very raatenal point, namely, that at the time of 
the passing of the Indian Garners Act in 1865, the Enghsh law relating to 
common carriers was in force in this country My brother Wilson and myself, 
when we referred this case, had some doubt about that point, but, so far as I 
am concerned, I am glad to say that my doubts have ‘‘been entirely 
removed 

It IS obvious that the Carriers Act itself assumes two things first, that 
there were a class of persons here at that time, who were* recognized as com- 
mon earners , and, secondly, that there was some special law, which regulated 
the duties and responsibilities of those persons It is difficult to imagine what 
that lew could have been, unless it were the Enghsh common law , and it 
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seems only leasonable to suppose that, as common carriers were introduced 
into India by the English, and undei English rule, the law by which 
their duties weie regulated was the English law applicable to that class of 
persons 

[182] That being so, the Gamers \ci of 1865 merely introduced certain 
modifications of that law, and in some lespocts of the bailor which had 
been previously enacted in England by the Statute 11, Geo 4th and 1, Wm 
4th, 0 68 

The plaintiffs, tJiorefore, m this case aic entitled to succeed, if the law of 
common earners has not been changed by the Indian Conti act Act 

It 18 contended by the defendants thit this change has taken place, and 
in support of then contention they iel\ upon the judgment of the Bombay 
High Court in the case of Kiiieifi Tulsidas v Thi GIF Bailway Company 
(I L R , 3 Bom , 109) 

Now, m order to come to a piopci uiideistanding of this question, we must 
first consider what the duties and lesponsi bill ties of common earners were by 
the law of England Wo are dealing now with common carriers of goods A 
camel of goods was bound by the English livv to leceivo all goods biought to 
him foi cairiage, provided he hail conveniences to cany them, and theemployei 
was ready to pay any leasonable lew ud for the conveyance — see Pick 
fo}dv The Grand Junction lladiiaii Company (h M W , 373) , e/oAiison v 
The Midland Bailway Company (4 Ek , 167) He was ilso bound to carry the 
goods within a leasonable time, and to iiibuic then safety duimg the carnage, 
and until dehvei> to the consignee, the act of God nd the Queen's enemies 
or^y excepted And it is impoitant to note, that this duty was imiiosed upon 
him irrespective of any contiact It was imposed upon him by the custom of 
the realm, foi the benefit of the public, by leason of the impoitant trust which 
he undertook the obseivations of Loid HoLT in Coqys v Befwrd 

(1 Smith's L C , 189, 6th edn , 199, 8th edn )] 

Common cairieis aie laigely intiusted with tho pi opeity of the public 
Thev aio intrusted with it undei circumstances winch make a breach of the 
trust a veiy easy mattei, and the detection of the bieach by the ownei of the 
goods often extiemely difficult They aic paid a fan compensation for the 
carriage proportionate to the iisks which they lun, ind the liability which 
they incur 

[183] The policy of the law, thcrt/loie, is no moie than just which makes 
common earners under oidinaiv circumstances insureis of the goods they 
carry 

But then it is said that tho Indi in Conti act Vet has changed this rule 
of the common law, and has i educed tiic liability ol a common cainei to that 
of a mere giatuitous bailee , and, moicovtr, if the defendants aie light, the law, 
as it stands at piesent, rendeis it piacticalJy impossible, in tho gieat majority 
of cases, to fix a common cariioi with liainhty It is tiue, that by s 9 of the 
Carriers Act, qpd bv s 13 of the Railways Act ol 1879, a plaintiff, who sues 
a camel for the loss of goods, is not bound, in the fust instance, to prove how 
their loss was caused , but nothing is moie easy than foi the carrier to call his 
servants as witnesses, and to prove prima facie that the goods were stowed 
and protected in the Usual way, and so to throw upon the plaintiff the onus of 
proving some negligence oi criminality on the part of the earner or his servants 

Take the oidmai y caso of goods sent from Cilcutta to Bombay, or from 
Pelhi |o Oalcjptta> and consider how almost impossible it would be, in the 
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generality of cases, foi the plaintiff to bung negligence or criminality home to 
the carrier although the goods sent may not be fortncoming, and no explana- 
tion may be offered as to how the loss occurred 

It therefore seems, to say thfe least of it, unreasonable that the liability of. 
common earners should ha\e been reduced as igainst the public from a maxi 
mum to a minimum, without any pioportionate reduction being made in the 
rates which they charge, or anv other coiiespondmg advantage to the public 
whose goods they carry 

It IS also a remarkable fact, which it seems to me impossible to disregard, 
that, although the Indian Contiact Act his now Ijeen in foice upwaids of ten 
years, the public and the Courts of law m this, province, have, so far as I am 
aware, always acted on tlie supposition that the law in this respect has not 
been changed by the Contract \ct 

This point is also noticed (though appaiently little oi no weight was attached 
to it) in the ludgment of Sii Mtciiael Wi STROPr in the Bombay case He 
observes that one ol the leasons foi C184] the ludgmcnt of the lower Couit 
was that, although the Contract \ct had then been in foice in liombay for 
SIX years, no judicial authoiitv h id been cited to show that s 152 of that Act 
applied to carneis foi rew ird, and that, although many actions had been 
tried in the Court of Small Causes, xgamst the G I P Bailwav Company, 
such a defence had nevei been i xi^ed in any of those actions 

There IS also no doubt that, dining the last ten years, similai actions have 
been constanth tried m this piesidencv and, so far as 1 am aware, this is the 
first occasion on which the point now befoie us has been raised 

The view which the Courts of law ind the public, and even earners them 
selves, have taken of the Act foi niiny \eais after it has become law, is surely 
a circumstance woith\ of oui consideiation whoie the intention of the^Con tract 
Act IS, to say the least of it doubtful 

Let us now examine the Contiact Act itself, and see whethei it lealh did 
effect this impoitant change in the law 

In the fiist place, as ob«ieived bv &ii MiC HAFL Wfstropp, the Act purports 
to be only a partial measiiie The pieamblo lecites “ that it is expedient to 
define and amend ceitain paits of the 1 iw lelatmg to contiacts” , and the fiist 
section piovides “ that nothing cont lined in the \ot shall affect the provisions 
of any Statute, Act or Regulation, not thoieb> expiessly lepealed, noi any 
usage 01 custom of tiade, noi an'v incident of anv contiact not inconsistent 
with the provisions of the Act ' 

Now heie at once a question arises, which, as it seems to me, was dis 
posed of without sufficient consideiation in the Bombay case 

The learned Chief Justice admits, as I understand him, that the law 
relating to common cariiois is a ** custom of tiade ’ within the meaning of this 
section , but he consideis that as tins customaiy law is inconsistent witli the 
general rule laid down in s 152 of the \ct it is not witliin the saving clause of 
the section 

Now here I think he is in error , and it seems to me that this clause, when 
it is rightly understood, affoids a solution of the question whicli we have now 
to decide 

085] If the Bombay Couit is right, any contract oi usage of trade which is 
inconsistent wuth the geneial law laid down by the Contract Act is invalid 
Now it seems to me impossible to suppose that this was intended The Act 
only lays down certain general rules, which in the absence of any special 
contract or usage to the contrary, are binding on contracting paities But it 
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could never have been intended to restrain free liberty of contract as between 
man and man, or to invalidate usages or customs which may prevail in any 
particular trade or business These customs and usages have only the effect 
of mtroducing special terms into all contracts or deahngs in any particular 
trade , their very object is generally to modify or control the general law , and 
the Contract Act, in my opinion, could never have intended to invalidate all 
customs or usages which are not in accordance with the general rules which it 
enacts, or to prevent private persons from entering into contracts which are 
inconsistent with those rules 

For example, the Act lavs down rules with regard to the delivery of goods, 
re-sale, hen, and appropriation of payments But these rules are only binding 
in the absence of any agreement to the contrary , and if either particular 
persons, or persons engaged in any particular tiade, choose to contract with 
one another upon terms inconsistent with those rules, the Contract Act could 
never have intended to prevent their doing so It is not necessary for our 
present purpose to define with precision the meaning of the words inconsistent 
with the provisions of this Act But my present impression is, that they 
mean no more than this , that no gemral usage or custom of trade, that is, no 
mage or custom pervading all trades, inconsistent with the provisions of the 
Act, shall be valid Any general usage of that kind would of course be 
equivalent to a general law , and no general law or usage in contravention of 
the general law laid down by the Act would be consistent with the validity of 
the Act itself 

It then remains to be considered, whether the Bomba> High Court was 
nght in considering that the custom, which regulates the duties of common 
carriers, is ** a custom of tiade In my opinion they were I think that in 
eo&monjparlance, and in the [186} more extended sense of the expression, the 
word ** trade " undoubtedly includes the business of a common carrier 

I think, therefore, that the custom of common carriers, upon whiqh the 
plaintiff relies, has not been affected by the provisions of the Contract Act 

It seems to me moreover that, as that Act was only a partial measure, 
and as its general scope and object was to codify, so far as it goes, the existing 
law of contracts, the Legislature could never have intended to effect such a 
matenal change of the law to the disadvantage of the public, and in favour of 
common carriers, without some special mention of, or reference to, that 
intention 

Besides which, it must be borne in mind, that the law and liabilities of 
common earners are, as I said before, founded on custom, irrespective of 
contract A common carrier is, and always has been, liable to be sued for any 
breach of this common law duty in an action of toil, and therefore, without 
some sxiecial provision relieving them from this duty, it seems to me that an 
Act which professes to codify the law of contacts, and that only partially, cannot 
be considered as repealing the law relating to the duties of common earners 

The Bombay High Court, while fully admitting that the English law upon 
this subject prevails in the In^an mofussil, seems to have lost sight of the fact 
that this law is founded upon a common law duty apart from contract 

It IS true that when the employment of a comipon earner has commenced, 
the law impUes a contract on his part to perform the duty imposed upon him , 
and consequently he is liable to be sued in an action either of tort or contract, 
according to the convenience or advance of the plamtiff in each suit (see 
Bullen arid Leake on Pleading, pp 101 and 243) 
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For these reasons I am of opinion that common carriers are not relieved 
by the Contract Act from their common law liabAlity , aAd it only remains 
now to notice s 10 of the Indian Railways Act, 1879, on which the defendants 
strongly rely That section enacts that any agreement purporting to limit 
the obligation imposed on a earner by railway by ss 152 and 161 of the Indian 
Contract Act, 1872, in the case of loss, destruction or detenoration of, or 
damage to property, shall be void unless it is signed [187] by the part> 
sending it, and is in a form approved by the Government * 

Prom this section we are asked to infei that the Legislature has put \ 
construction upon ss 152 and 161 of the Contract Act, which lelieves all 
carriers m India from an> common law liability 

But if, in our opinion, the Contract Act was not intended to have that 
effect, but, on the contrary, was intended to leave the liability of common 
carriers as it was before the Act passed, the fact that the Railways Act several 
years afterwards alludes to ss 152 and' 161 as applying to carriers by railway, 
is not, I think, sufficient to justify us in gi\ing to the Contract Act a 
construction which wo disapprove, and which we believe to l\e contrary to its 
meaning 

Besides, it is leally difficult to sav what the Legislature did intend by 
s 10 of the Railways Act Very possibly it may have taken for granted that the 
view of the Bombay Couit was right, or it may have supposed that cairiers by 
railway were not common carriers 

It IS certainly a very remarkable thing that, in the definition of common 
earners in the Carriers Act of 1865, the Government, for some reason or other, 
are excluded from that category It is difficult to conceive why, if carriers ij^y 
railway are ordinarily common carriers, the Government, if they engage in 
that business, are not to be subject to the same laws and liabilities as other 
carriers If the Government engage in any trade for purposes of profit, there 
would seem no good reason why they should be exempt from duties and 
liabilities as against the public, by which private peisons engaged in that trade 
aie bound , and yet the exclusion of the Government from the definition of 
common carriers m the Carriers Act would seem to mean one of two things, — 
either that they were not to be subject to the duties or liabilities of common 
carriers, or that, being common cairiers, thev were not to share m the benefit 
conferred by that Act 

Considering the large share which the Government have now appropriated 
to themselves in the carrying trade and business of this country, it is certainly 
very desirable that their position as against the public should be satisfactorily 
defined Meanwhile, [188] I think, we ought to hold that the Contract Act 
has not relieved common carriers from then common law liability As my 
learned brothers are also of this opinion, the plaintiffs will be entitled to 
recover, and they will also have their costs of this reference 

Hitter, J.— This was a suit for the recovery of Rs 296, being the value 
of 72 drums of jute shipped by the plaintiffs on board the defendimts’ fiat Delta 
at Ealigunge for being carried to Calcutta There is no question that the 
defendants are common earners under the Indian Carriers Act III of 1865 
The learned Judge in the Court below has found that the drums of jute in 
question were entrusted by the plaintiffs to the defendants for carriage, and 
that they were not duly delivered to the former He further finds that the 
goods in question were lost m the course of their carnage from Kaligunge to 
Oaloutta, and that this loss was not occasioned ny the act of God or the 
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Queen's enemies He has also found that the defendants took as muoh care 
of the goods bailed to them as a man of ordinary prudence would, under 
similar circumstances, take of his own goods of the same bulk, quality and 
value as the goods bailed 

Upon these facts found by him, the learned Judge m the Court below 
thinks that the defendants are liable for the loss under the English common 
law rule undei which common carrieis are liable as insurers of goods against 
all risks, except the act of God or the Queen's enemies The question 
referred to us is, whether the aforesaid English common law rule, being now 
in force in this coiintiy, will regulate the liahihtv of the defendants m this 
case • 

I am of opinion that this question should he answered in the affirmative 

It seems to me that the English common law defining the duties* and 
responsibilities of common carrieis was in foice m this country at the 
time when the Indian Camera \ct III of 1865 was passed The decision of 
Sir Barnes Peacock, C J , and Macpherson, T , m the East India Bathvay 
Company v Jordan (I L E , O 0 , 98) proceeds upon the ground that the 
English common law is applicable to common carriers in this country 
It is also clear from the preamble of the Indian Camers Act III of 
[1891 1865 that the Legislature assumed that the English common law relating 
to common carriers was then in force in this country Then, again, the 
business of a common earner as a pubbe employment was unknown in this 
country , it was introduced first here b> peisons who weie governed by the 
English law Under these circumstances it is leasonable to hold that the 
duties and responsibilities of peisons cair>ing on that business in this country 
sIlDuld be regulated by the English common law In Molhoo March and Com 
pany v^ The Court of Wards (L E I A Sup , Vol 86 , 10 B L E , 312) a 
question arose whether the English law of partnership was applicable to 
partnership transactions m India before the Indian Contract Act was passed 
Their Lordships of the Judicial Committee held that in the absence of an> 
law or well established custom existing in India on the subject, English law 
may pioperly be resorted to in mercantile affairs for principles and rules to 
guide the Courts in that country to a right decision " These observations 
fully warrant us in holding that the English common law, so far as it was not 
modified by any Indian enactment, legulates the duties and responsibilities of 
a common carrier in this country 

The rule of the English common law, which is applicable to the facts of 
this case beyond all dispute, is that a common carrier is liable for all losses of 
goods entrusted to him for carriage, except those occasioned by the act of God 
or the Queen's enemies The question is, whether this rule of law has been 
modified by any Indian enactment It has been contended on behalf of the 
defendants that the rule in question is no longer in force m India, as it has 
been replaced by the provisions of ss 151 and 152 of the Indian Contract Act, IX 
of 1872 And m support of this contention the decision of the Bombay High 
Court in Kuverp Tulsidas y O I P Railway Company (I L B , 3 Bom , 109) 
has been stioif^ly relied upon The decision cited fully supports this conten- 
tion , but with due deference to the learned Judges who decided that case, it 
appears to me that the contention put forward on behalf of the defendants is 
not correct • 

The learned Judges who decided that case appear to me to Cl90] have 
not given full effect to that pf,rt of s 1 of the Indian Contract Act (IX of 1872) 
which provides that nothing %on|am6d in it shall affect any usage or mu/bom 
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of trade, nor any incident of any contract not inconsistent with the provisions 
of this Act ** With reference to this provision of the Contiaot Act, Wkstropp, 
0 J , in delivering the judgment of the Gouit in the case cited, says The 
provisions of its first section,’* t e , the first section of the Indian Contract 
Act, ** that nothing contained m the Act ' shall affect any usage or custom of 
trade or incident, of any contract not inconsistent with the provisions of the 
Act,’ does not aid us in arriving at a solution of the question submitted to this 
Court, inasmuch as if the 152nd section of the Act is applicable to common 
carriers for hire, the Act ts tn that respect ificonsistent with the rule or usage of 
common law rehed upon by the Court of Small Causes as the basis ot its 
opinion ” Then the learned Chiel Justice simply cites the rule in question, 
and the provisions of ss 151 and 152 of the Indian Coniiacl Act, without 
showing in what respect the rule of the English common law is inconsistent 
with the 152nd section of the Indian Contract Act 

But it seems to me that a careful consideration ol the provisions of ss 151 
and 152 of the Indian Conti act Act, and of the rule of the English common 
law in questipn, shows that they are not inconsistent with one another The 
151st section of the Indian Contract Act is as follows — “ In all cases of bail 
ment the bailee is bound to take as much care ol the goods bailed to him as a 
man of ordinary prudence would, under similar circumstances, take of his own 
goods of the same bulk, quality and value as the goods bailed ’ The 152nd 
section enacts That the bailee, tn the absence of any special contract^ 
IS not responsible for the loss, destruction, or deterioration of the thing bailed 
if he has taken the amount of care of it described in s 151 Now I shall cite 
the rule of the English common law regulating the responsibility of a common 
carrier as stated by CoTTON, L J , in Beyghcim v The Great Eastern Railway 
Company (L E 3 C P D , 221; “ The liability of a common carrier, ’ says lib, 

** as compared with that of other bailees, is exceptional He is answerable for the 
loss of [1913 goods entrusted to him as such, though the loss be in no way caused 
by any default on his part He is considered as having contracted to insure the 
safe delivery ot, that is to say, as having contracted to carry and deliver safely 
and securely (the act of God and ot the enemies of the Queen alone excepted) 
the goods of which he, as common earner, is bailee ’ Now this responsibility 
of a common earner is an incident ot his contract which the law implies as 
having been agreed to by him when he accepts goods delivered to him for 
carnage Is such an incident ot the contract inconsistent with the provisions 
of the 152nd section of the Indian Contract Act ^ It seems to me that it is 
not , because any carrier (whethei he is a common cariiei or not) under the 
provisions of the 152nd section, would incur the same lesponsibility if he binds 
himself by a special contract to that effect In the case of a common carrier, 
the law implies that he contracts to undertake the insurance liability, the act 
of God and of the Queen s enemies alone being excepted The rule of English 
law regulating the lesponsibility of a common earner is theiefoie not inconsis 
tent with the piovisions of the IdJnd section, or any othei section ol the Indian 
Contract Act Tliat lule consequently lemains unaffected by the Contract 
Act as provided in its hist section 

It appears from the judgment of the learned Judge in the Court below 
that the learned counsel who appeared for the defendants in support of his 
contention relied upon s J.0 of the Indian Bailway Act IV of 1879 He 
contended, on the strength of that section, that the responsibility of a carrier 
by a Bailway, who is undoubtedly a common carrier, is now regulated by 
151 and 15^X)£ the Indian Contract Act, and not by the rule of the English 
common law on the subject He then argued that if the rule of the English 
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law was*not in force as regards a carrier by Bailway, it would be anomalous 
to hold that it was in force as regards any othei kind of common carrier It 
seems to me that this argument is based upon a misconception of the provi- 
sions of B 10 of the Indian Hallways Act, 1879 That section enacts ** Every 
agreement purporting to limit the obligation or responsibility imposed on a 
earner by Bailway by the Indian Contract Act, 1872, ss 151 and 161 in the 
case of loss, Ci«aj destruction or deterioration of or damage to property shall, 
in so far as it purports to limit such obligation or responsibility, be void, unless 
(a) it IS in writing signed by, or on behall of, the person sending or delivering 
such property, and (6) is otherwise in a foim approved by the Governor- 
General m Council 

This section does not say that the provisions of s 151 of the Indian 
Contract Act, 1872, shall be the measure of the responsibility of a earner by a 
Bailway It simply provides that if he intends to reduce it below 1;hat 
provided in s 151 of the Indian Contract Act (IX of 1872), he must comply 
with the provisions of clauses (a) and (b) of s 10 of the Indian Bailways Act, 
1879 The s 10 does not declare what shall be the measure of his liability, but 
lays down the particular mode in which alone he can reduce it below a certain 
degree The section in question does not sa> that in the absence of the special 
contract refeiTed to therein that liability shall not be regulated by the rule of the 
English common law on the subject Section 10 of the Indian Bailways Act, 
1879, is analogous to s 6 of the Indian Cameis Act, 1865, which by s 2 of 
the Act does not apply to carriers by Bailway The object of both sections is 
not to declare what shall be the carriers’ liabilit\, but to provide foi the mode in 
which alone he can limit that liability, whatever it may be, according to the law 
in force 

^ For those leasons [ am ol opinion that the lule of the English common 
law regulating the responsibility of a common cairiei is still m force in this 
country and that, therefore, the opinion expressed by the learned Judge in the 
Court below is correct 

PrinsePi J« — 1 agree in holding that the law relating to carriers in India 
IS not affected by the Indian Contract Act (IX of 1872) 

It IS unusual to refer to the objects and reasons given foi introducing a 
Bill into the Legislative Council, for they can safely be referred to only as 
expressing the motives which were pi esent to the particular member of that 
Council, and experience has abundantly shown us that m the course of legislation 
the objects and reasons so stated aie altogether lost sight of or abandoned, 
different aiguments aieput forward to lustify legislative action, and the law ulti 
mately passed bears only a slight resemblance to the Bill on which it professes 
to be based But in the present case the objects and reasons for introducing 
[ 108 ] the Bill which subsequently became the Indian Contract Act so far as 
they lelate to the law regarding earners may safely be referred to as they are 
altogether in accordance with, and corroborated by, proceedings in the Legisla 
tive Council immediately after the passing of the Indian Contract Act 

In introducing the Bill which subsequently became the Indian Contract 
Act, 1872, Mr FitzJames Stephen said ** We have omitted all reference to 
special branches of the law of Contract which at present are regulated either 
by express legislation or recognised custom, eg law of shipping, of bills 
of exchange, msuraifce, master and servant, carriers, etc This omission 
renders the present Bill so far incomplete but we consider this incomplete* 
ness a less evil than the inconvonjenoe of dealing with so many varied and 
;(iitncate subjects m a single eeaetment It will be easy at a future penodi 
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when the present Bill has been for a time in operation, and its lesults have 
been practically tested, to deal with all or any of the subjects above referred 
to, and to add them as a new chapter to the Act With this view, leave has 
already been asked to introduce a Bill to amend and consolidate the law relat 
mg to carriers, and it would no doubt be desirable that the law of mastei and 
servant should at an early date be put into a dealer form than that in which it 
IS at present No su&cient information has at present been collected to 
render legislation on this subject safe *’ 

The pioceedings of the Legislative Council, as reported in the supplement 
to the Gazette of India^ 1872, page 569, show that immediately on the passing 
of the Indian Contract Act, and at the very same sitting of the Council, 
Mr FitzJames Stephen obtained leave to introduce a Bill to amend the law 
relating to carriers For some reason or othei (probably because Mr Stephen 
left India a few days later) no further proceedings have been taken in this 
direction , but to my mind, quite independently of the proper construction to be 
put on s 1 of the Indian Contract Act (IX of 1872), these facts afford ample 
indication of the intention of the Legislature, indeed, they seem to me to negative 
any inferences to the contrary from the terms of the Bailways Act of 1879 

[194] Tottenham, J — After the several concurrent judgments which have 
just been delivered in this case, it is unnecessary that I, having arrived at the 
same conclusion as therein expressed, should say mote than that I entirely 
agree in that conclusion 

MoDonell, J —I also concur in that conclusion 

Attorney for Plaintiff Baboo Joyhismn Ga^tqooh/ 

Attorneys foi Defendants Messrs Watktm and Watkmb ^ 


NOTES 

[ I CONTRACT ACT, i87S~BAlLMENT 8ECT10N8-C0MM0N CARRIERS^ 

The Privv Council held iii (1891) 18 Cal 620 that the lidbilit> of common oarrierb was 
governed by the English law, as amended by the Carriers Act 1865, and not by the Contract 
Act 1872, approving of this cabe and overruling 6 Bom , 109 St c also (1910) 38 Cal 28 

II RAILWAYS— 

Railwav Companies, though common carrierb arc how governed b\ the Railways Act, 
1890, which makes them similar to bailees under the Contract Act, 1872 Sec 18 Cal , 427 19 
Bom , 165 (181, 182) , 32 Mad , 95 -18 M L J 497 

III INTERPRETATION— STATEMENTS OF OBJECTS AND REASONS- 

As to when those may be referred to, see (1892) 19 Cal , 544 (568) F B ] 
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APPELLATE OEIMINAL 


The tiiind November , 188d 
PBESENT 

Me Justice Mitter and Me Justice Field 


[In the matter of the petition of Nobin Krishna Mookerjee ] 
Nobin Krishna Mookeijoe 
vet 

The Chairman of the Subuiban Municipality 


BcftchoJ MoiiJisUates--Municipal offaite- Saluncd Officet of Municipality, 
Disqualification oj -‘Criminal Ptoccduie Code (Act of 188^), s 665 
Not vithstandmg anything contained in b 555 of the Criminal Procedure Code, a 
conviction for an ofieuco against an> municipal law or regulation, had before a Bench of 
Magistratefl which includes a salaried officer of the Municipality is bad 

Baboo Divarkanath Chukke) butty for the Petitionei 

Baboo Bam Chum Mitter foi the Municipality 
The facts of this case, so fai as they aie material foi the purposes of this 
report, appear from the Judgment of 

Fleldf J — In this case the accused has been convicted foi failing to remove 
or «lter the spouts of his house which discharge water on the high road, and 
the convlbtion has been bad as for a bleach of Bye-law No 19 of the Suburban 
Municipality made under the provisions of s 313, Beng Act V of 1876 

The first point raised before us is that the conviction is bad, because it 
was had before a Bench of Magistrates consisting, amongst other’s, of Mr Stein - 
dale, the Vice-Chairman and a salaiiod o&cer of the Muncipality We think 
that this objection is a sound one, anything contained in s 555f of the prasent 
Code [195] of Criminal Procedure notwithstanding That section enacts '' that 
no Judge or Magistrate shall, except with the permission of the Court to which 
an appeal hes from Ins Court, try any case to, or in which he is a party or 
personally interested,” and then there is an exception as follows — “ A Judge 
or Magistrate shall not be deemed to be a party or personally interested 
within the meaning of this section to or in any case, merely because he is a 
Municipal Commissioner ” It appears to me that the object of this exception 
was to remove a disqualification which existed according to the law as laid 
down in a case decided b> this Court befoie the passing of the present Code of 
Criminal Proceduio, a disqualification that is which, to a gentleman who, being 
merely a Municipal Commissionei, and having no further interest in the 

* Criminal IMotion No 246 of 18BH, againat tho order of Baboo P N Mullick and 
Hr B C Sterudale, Honorary Magistrates of Ahpore, dated the 30th day of August 1883 
t [Sec 555 -^No judge or Magistrate shaE, except with the permission of the Court to 
which an appeal lies from his Court, try or commit for trial any 
Case in which judge or case to or in which he is a party or personally interested, and no 
Magistrate is porsonallv judge or Magistrate shall hear an appeal from any judgment or 
lUteiested order passed or made by himself 

Bxplanaitom^A judge or Magistrate shall not be deemed to be a party or personally 
interested, witkin the amxiwg of this section, to or in any case merefy because he is a 
Municipal Commissioner ] , 
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sub]eot-matter of the case, was reasonably thought to be unnecessary in the 
interests of justice But we think that the present case is altogether different, 
A gentleman who, without remuneration, is merely discharging a public and 
honorary office, and who has no personal interest in the proceedings of the 
Corporation or Municipality, may well be supposed to be free from that bias 
which the jealousy of the law presumes in other persons more immediately 
interested Such immediate and disqualifying interest does, we think, exist in 
the case of a gentleman whose time and services are inconsideration of a 
salary given to carry on the work of a Municipal Corporation The jealousy 
of the law must presume that such a person, however upright and honourable 
be his character, is disqualified from taking part in judicial proceedings in 
which the Municipality is tpso facto the prosecutoi (The rest of the judg 
ment is not mateiial for the purposes of this report) 

• Hitter, J — I entirely concui in the judgment just deliveied 1 desire 
only to add, with leference to the first point, that it seems to me that the 
Legislature in s 555 has, by implication, uplieid the principle upon which the 
case of Wood v Municipality of Calcutta (I L R , 8 Cal , 891) was decided 
In the explanation in s 555, it is simply laid down that ' % Judge or Magis- 
trate shall not be deemed to be a party or personally interested within the 
meaning of this section, to or in any case, [ 196 ] merely because he is a 
Municipal Commissionei * Having that case before them the Legislature 
simply limited the explanation to the disqualification of a Commissioner in a 
case m which the Municipality or Corporation may be interested , they did not 
include in the explanation the case of a salaiied officer of a Municipality oi 
Corporation, and the pnnciple on which the case of Wood v The Municipality 
of Calcutta (T L B , 8 Cal , 891) was decided, was that a salaiied officer of 
the Municipality is incompetent to sit as a Judge in a case in which that 
Municipality is interested * 

Conviction set aside 


NOTES 

r PERSONAL INTEREST’ OF THE JUDGE OR MAGISTRATE— 

A Municipal Corporation’s servant is disqualified from acting as Judge in a municipal 
prosecution, 7 Cal , 322 8 Oil , 891 , 10 Cd , J94 Sue for the English authorities on the 
point, 7 Cal , 322 

A Municipal Commissoner 18 not so disqualified, 24 W R Cr , 25, but cmiba when he is 
the Chairman of the Municipal Commissioners (10 Cal , 1030 , 15 Mad 83) or otherwise 
speciall> interested (1683 AWN, 181 , 188G AWN 291) 

As to what amounts to special interest, see 27 All , 25 , 18 Bom , 442 , 1895 P B Cr J 
No 3 1896 P R Cr J No 5 , Weir 11. 728 

Note the Explanation to sec 556 of the Criminal Procedure Code, 1898, according to 
which *a Judge or Magistrate shall not be deemed to be a party or personally interested within 
the meaning of this section, to or in anj case by reason only that he is a Municipal Com 
misBioner,’ etc ] 
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[to da 196] 

pRrvy COUNCIL 

Tke 7th and 30th June, 1883 

Present 

LobI) Watson, Sir B Peacock, Sib R P Collier, Sir R Couch, and 

Sir a Hobhousf 

Mina Konvian Plaintifl 

vn s?<s 

Tuggat Seiani Defendant 

[On appeal from the High Court at Fort William in Bengal ] 

Ltmdatwn Act (XIV of 1859), s 92 — BcqtHtration Act (XX of 1866), 9 53 — 
“ Decree ’’ made upon a registered obligation — Summary decision — 
Petition to postpone sale in erecution of decree — Estoppel — 

Evidence ict (I of 1872) s 115 

A HummaTy docision muanH a docision am\cd at by a aununary proceeding , and a 
“decree,’ made under s 63 of Act \X of 1866 is a summar\ deoiaion Section 20 of Act 
XIV of 1859 was intended to apply to decisions, whether called judgments decrees, or orders, 
made in a regular suit , and s 22 of the same Act was intended apply to all other deci 
sioas 

A deoi^ made in 1867 under s 53 of Act XX of 1860, held to be subject, aa rogarda its 
fixeoation, to the law of limitation provided in Act XIV of 1859, a 22 

To petition for the postponement of a sale in execution of decree is not an intentional 
caosing and permitting the decree bolder to believe that the judgment debtor admits that the 
decree can be legally executed and occasions no estoppel within the Indian Evidence Act 
1872. 8 115 * The judgment debtor can notwithstanding his having died such a petition, 
maintain that execution is barred by lapse of time 

Appeal from a decree (27th November 1880), of the High Court, reversing an 
order (15th July 1880) of the Subordinate Judge of the Moorshedabad district 

[197] This appeal arose out of a petition under s 2391 of the Code of Civil 
Procedure, 1877, Med by the respondent on the 3rd May 1880 in the Court of 

•See 116 —When one person has, by his declaration, act, or omission, intentionally 
caused or permitted another person to believe a thing to be true 

Estoppel and to act upon such belief, neither ho nor his representative 

shall be allowed in any suit or proceeding between himself and 
such person or his representative to deny the truth of that thing ] 

f [Sec 289 —The Court of which a decree has been sent for execution under this ohapter 
shall, upon sufficient cause being shown, stay the execution o! 

When Court msy stay such decree, for a reasonable time, to enable the judgment^btor 
execution ^ to apply to the court by which the decree was made, "or to anv 

Court having appellate junsdiction in respect of the decree or 
the execution thereof for an order to stay the execution, or for any other order relating to 
the decree or execution which might have been made by such Court of First Instant or 
app(dhite Court ifexeoutij>n had been issued thereby, or if aiphcation for execution had 
been made thereto , 

in oM# ^ wnmerty or peHlon of the judgmantJehtor bns been msed ander m 
ase^iOB, the Oouit which usued the eMcntion mev order the Hebtutum or dWheree ol 
each property or peiwm pending the tenolt oi the npidioetum for moh order.] 
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the Subordmate Judge of the Moorshedabad District objecting to the execution 
of a ** decree " made by the Principal Sudder Amin of that district on the 9th 
July 1867 for Bs 10,494, principal and interest, upon a registered obligation, 
dated 25th Cheyt 1273 (6th April 1867), and executed by Set Gopal Chand in 
favour of Dhunput Singh 


This decree” had been made under s 53 of Act XX of 1866, and the 
question on this appeal was, whether oi not execution of it was barred by 
limitation 


Set Gopal Chand died shortly after the decree was made, leaving his infant 
3on,«Gopi Chand, his hen, of whom Dhunput Singh was appointea guaidian 
The latter, on the 20th July 1870, made the first application for execution, and 
the order thereon, dated 3rd August 1870, had reference to h^ position as 
guardian, and was followed by the striking off of the case for default on the 
29th August 1870 Dhunput Singh having afterwards transferred his interest 
in this decree to his wife, Mina Konwari, the present appellant, hei name was 
substituted for his in the execution file on the 23rd Jul\ 1873, and aftei that 
date pioceedings weie taken in the Nuddea District, to v\hich a certificate was 
sent for the execution of this decree, apparent^ with lefeience to the situation 
of the judgment debtoi’s property m Nuddea 


Struck off in default in the Nuddea District Court on the 4th August 1876, 
the case was restoied to the file on the 25th January 1878, and attaohmept 
followed The minoi Gopi Chand having died about November 1878, Phunput 
Singh was discharged from his ofiice of guardian and the respondent, Juggat 
Setani, as the mother of Set Gopal Chand, succeeded to the estate of her child 
less grandson 


The Nuddea Court having fixed the 8th Decembei 1878 foi the saleundei 
the attachment, a petition by the lespondent to stay it for two months was filed 
on that day This was granted, and a further stay of one month was ordered 
by consent on the 9th Februar> 1880 The respondent, before the expiration 
of this last period, filed a petition, alleging that nothing was due under the 
decree, and offering to bring evidence in support of [198] this statement The 
Nuddea Court rejected this petition as ** not preferred within a reasonable time 
before the Court which had passed the decree ” The 8th May 1880 was fixed 
for th^ sale, and the respondent on the 3rd of that month filed the present 
petition in the Court of the Subordinate Judge of Moorshedabad, alleging, 
among other objections, that execution was barred by lapse of time To these 
objections an answer was filed by Mina Konwari, and they were disallowed 
with costs on the 15th July 1880 


On appeal, the High Court (McDonell and Bboughton, JJ ) reversed 
this decision They were of opinion that Act IX of 1871 being applicable, it 
was not necessary to consider whether there had been proceedings to keep m 
force the decree of 9th July 1867, within the meaning of Act XIV of 1869, 
s 20, as construed by the Judicial Committee m the case of Maharaja of Bwrd- 
tcanv Buham Stngh (5 B L E , 611 , 13 Moore’s I A , 479) The law of 
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limitation to be applied they held to be that of Act IX of 1871, soh II, art 
167 They found that more than three years had elapsed between the date of 
the first apphcation for execution and date of the next, between 10th July 
1870 and 23rd July 1873 Thus the right to execute the decree of 1867 was, 
in their opinion, barred by time This judgment was given before the decision 
of the Judicial Committee in Mtmgal Pershad Dtchtt v QHjahant Lahtn 
(I L E , 8 Oal . 61 , L R . 8 I A . 123) 

On this appeal— 

Ml T H Cotvte Q C , and Mr JB F D(yif7w appeared for the Appellant 

Mr J T TFoodiojfe for the Respondent 

For the appellant it was argued that execution of the decree” of 9th July 
1867 was not barred by lapse of time under s 20 of Act XIV of 1859, which 
was the law applicable the suit in which the decree of 9th July 1867 was 
made having been instituted before the date, vtz , Ist April 1873, before which 
applications ip all suits, including applications for execution of decree, were 
excluded from the operation of Act IX of 1871 , see Mungul Pershnd Dichit v 
Grijakant Lahin (I L R , 8 Cal , 61 , L R , 8 I A , 123) Act XIV 
11991 of 1859 being applicable, that consideration arose which the High Court, 
m erroneously holding Act IX of 1871 to be applicable, excluded from the 
case This, in effect, was that an actual bond fide contest was going on 
between the decree holder and the judgment debtor during the time, or part 
of the time, which had been treated as running against the decree-holder It 
was submitted that there was a pending proceeding y^ithin the meaning of 
s 20 of Act XIV of 1859, and a step taken to enforce, or keep the decree of 
1867 m force within three years preceding the application of 23rd July 1873 
The application of 20th July 1870, followed by the orders of 3rd August 1870, 
and 29tlji August 1870, was a proceeding to keep the decree in force, within 
the terms of s 20 of Act XIV of 1869, as explained in Maharaja of Burdwan 
V Bulram Singh (5 B L R , 611 , IS Moore s I A , 479) The application of 
23rd July 1873 was therefore within time Although pioceedings to be sufficient 
to prevent time from running against the decree holder must be really taken with 
intent to obtain the fruits of the decree — see Hiralall v Badri Das (I L B i 

• [Art 167 — 

Description of application when period begins to run 


For the execution of a decree or| Three years 
order of any Civil Court not provided 
for by No 169 


The date of the decree or order, or 
(where there has been an appeal) the 
{date of the final decree or oraer of the 
Appellate Court, or (where there has 
b^n a review of judgment) Ijae date 
lof the decision pass^ on the review, 
or (where the ap^ication next here 
inafter mention^ has been made) 
Ithe date of applying to the Court to 
enforce, or keep in force, the decree 
or order, 

or (where the notice next herein 
lifter made has been issued) the date 
of issuing a notice under the Code of 
Cml Procedure section two hundred 
and sixteen, or (where the application 
IS to enforce naymcsit of an instal 
Iment which the decree directs to be 
Mid at a MMoided date) the date so 

foedfiedr 
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2 All , 792), — yet it did not follow that such proceedings need be successful , 
and, on the contrary, even if abortive, they might be treated as 6ond fide, within 
the meaning of Act XIY of 1859, s 20 

Moreover, in this case when, on the 23id July 1873, the appellant made a 
renewed application for execution in the Moorshedabad Court, there was a 
judicial determination that there should be further proceedings , whereupon, 
afterwards, there was a trtmsfer to Nuddea That being a decision, any 
objection to it should have been made at the time, and it must now stand as a 
binding order The High Court had, in consequence of its applying the wiong 
Act, vtz , IX of 1871, avoided the necessary question as to the eilect of 
proceedings taken, and had applied the three years* bar of limitation, undei 
art 167 of the 2nd schedule of that Act, to a wrong stalling point, the correct 
one being not earlier than the 3rd August 1870 

It was not open to the lespondent in legard to the eiiect of the two peti- 
tions for postponement of the sale, on which she obtained a stay of proceedings, 
to allege the irregularity of orders [200] anterior to those which she must be 
taken to have recognized as subsisting Reference was made to s 115, \ct 1 
of 1872 

Mr J T Woodroffe, foi the respondent, admitting that Act IX of 1871 was 
inapplicable, argued that the period of limitation, in reference to the decree *’ 
of 9th July 1869, was given by s 22 of Act XIV of 1859, not by s 20 of that 
Act An order made under s 53 of Act XX of 1866, though termed in that section 
a “decree,** was a summary decision within the meaning of s 22 of Act XIV of 
1869 as shown by the* limited scope of an order under s 53, Act XX of 1866, and 
its being the result of summary proceedings That sach a decree could not declare 
a lien, or provide for interest afterthe date of the decree [Asma Btbet v Bamkant 
Boy Chowdhry (19 W R , 251), Adm Monee Debia v Koolockunder Chattefjec 
(21 W R , 140)] , and also that no appeal lay against such an ordei (mough it 
could be set aside on due grounds in execution), tended to show its summary 
nature Bkikamohat v Fernandez (I L R , 5 Bom , 673) and Baindhan Mmrdal 
V Bainei>^ur Bhatta^harjee (2 B L R , A C 235 IIW R , 117) were referied 
to Execution, therefore, when the first application was made m 1870, was 
already barred by lapse of time 

But even if s 22 did not apply, it could not be shown, with reference to 
8 20, that application for execution had been made bond Me, and for the pur 
pose of enforcing the decree of 9th July 1867, within three years before the 
appbcation of July 1873 The proceedings had not been regularly taken m 
conformity with the requirements of the Code of Civil Procedure then in force, 
Act VIII of 1859 , while the decree holder was in a position rendering regularity 
essential To bar limitation the proceedings should have been such that execution 
mightjiave been lawfully issued upon them, as shown to be necessary in the 
judgment of the Full Bench in Bz^sessur Mullick v Mahtabchand Bahadtzf 
(BLR, Sup Vol , 967 , 10 W R , P B , 8) It was not any kind of proceeding 
that would suffice. Bam Sahai Singh v Sheo Sahai Singh (BLR, Sup 
Vol , 492 , 6 W R Mis , 98) Baghu Nandan Bam v Saime^stir [201] Panday 
(13 BLR, 489 , 22 W R , 235) The transfei of a deorep for execution 
being only a delegation, then, if there was a striking off, the application to 
restore the execution proceedings must be made to the transferring Court, 
Ba^a Bhoop Singh Bahadur v Sunkar Dutt Jha (6 W R Mis , 47) 

As to the argument that an estoppel had been caused, it was contended 
that the objector had raised the objection that the execution was barred by 


* [9 v sup^a, 40 Cal , 196 ] 
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time in the only Court having juaadiotion m the matter, vte , that of Moorehe- 
dabad , and for this purpose the postponement was applied for 

Mr T H Cowie, Q C , leplied, arguing that s 20 of Act XIV of 1869 
applied In reference to the effect of striking off execution proceedings, 
Puddomonee Dossec v Boy MuthooranaLh Chowdhry (12 B L R , 411 , 
20 W R , 133) was cited, showing that this may vaiy according to 
circumstances 

Their Lordships’ Judgment was delivered by 

Sir R Coaoh. — The question in this appeal is whether the execution of 
a decree obtained in the Court of the Principal Sudder Amin of Moorshedabad, 
by Dhunput Singh against Gopal Ohand, is barred by the law of limitation 
The appellant is the holder of the decree by assignment from Dhunput Singh 
The respondent is the mother of Gopal Chand, and on the death of his m^nor 
son Gopi Chand succeeded as the heir of her grandson to the possession of the 
property which has been attached in execution The decree was obtained on 
a mortgage b5nd, dated the 25th Cheyt 1273 (6th April 1867), for Rs 9,995, 
which sum was to be repaid with interest, at the rate of 2 per cent per mensem, 
in the month of de>t 1274 The bond contained an agreement that it should 
be specially registered under the provisions of s 53 of x\ct XX of 1866 It 
was piesented for registration on the 7th of June 1867, and was registered and 
the agreement recorded on the 19th, the time fixed for payment having expired 
on the 13th of the same month 

Act XX of 1866 provides (s 52) tliat — 

Wheuc^er the obligor and obligee of au ubligition hhall agiec that, [ 202 ] m 
the cvoiit of the obligation not being dnl> satisfied, the amoun* secured thereb> may 
be recovered in a sumiiiar> wa\ , and shall at tho time of registering the said obligation 
ap^y to t^e logisienng oiheer to record the said agreement, the registering ofheer, after 
making such inquiries as he ma} think proper, sh ill record such agreement at the foot of the 
ondorsemont and certificate required bv 66 and 68 of the Act, and such record shall be 
signed bv him and b> the obligor, and shall be copied into the register book, and shall be 
prtma facte evidence of the agreement 

' Within one year (s 53) from the date on which the amount becomes payable, or where 
the amount IS payable by mbtalmenth within one > ear from the date on which any instal 
ment becomes payable the obligee of any such obligation registered with such agreement as 
aforesaid, whether under the said Act No XVI of 1864, or under this 4ct, ma> present a 
petition to an\ Court which would ha\e had jurisdiction to trv i regular suit on such obit 
gation for the amount secured thorcbj or for the instalment sought to be recovered 

‘ ‘ On production in Coui t of the obligation and of the s iid record signed as iforcsaid , 
the petitioner shall be entitled to i decree for *n\ smu not exceeding the sum mentioned in 
the petition together with interest at the rate specified (if any) to the date of the doerec and 
a auin for costs to be fixed b> the Court 

Such decree ma^ be enforced forthwith under the provisions for the enforcement of 
decrees contained in the Code of Civil Procedure ” 

On the 9th of July 1867, Dhunput Singh obtained a decree under this 
Act, in the following terms ** That the suit be decreed, and the plaintiff do 
xeoover the amgunt of the claim with interest during the pendency of the suit, 
and costs of the Court, together with interest up to the date of realisation at 
the rate of one rupee per mensem from the property pledged and the defen- 
dant ” The latter part of this decree is not authorize by the Act, but it will 
not be material to consider this 

Gopal Chand died some time heSotk May 1870, but at what precise time 
does not appear m the proceeding^ ^e^left a minor son, 6e^i Chand, and on 
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the 10th of May 1870, th& first application was made for execution of the 
decree This was made by Dhunput Singh to the Court of Mooishedabad 
against himself, described as guardian and surburakar, on behalf of Set Gopi 
Chand, minor, son and heir of Set Gopal Chand It does not appeal how he 
came to be guardian, except that in a petition of the respondent to the 
Court of Nuddea, which will be afterwards referred to, it is said that 
[ao8] he was, according to the arrangement made by Gopal Chand, appointed 
guardian of Gopi Chand On the 11th of May it was ordered that the petition 
be registered, and the decree holder do deposit the cost of service of notice on 
the judgment-debtor within seven days This was merely a formal order, as 
Dhunput Singh was himself the person on whom the notice would be served 

It will be convenient now to consider what was the efiect at this time of 
the law of limitation 

By Act XIV of 1859, s 20, it is enacted — 

‘*That no process of execution shall issue from any Court not established by Royal 
Charter to enforce any judgment, decree or order of such Court unless some proceedings shall 
have been taken to enforce such judgment, decree, or ordei, or to ke^ the same in force 
within three years next preceding the application for execution 

And by s 22, - 

‘ Ko process of execution shall issue to enforce au> summary decision or award of any 
of the Civil Courts not established by Royal Chirtcr or of iny revenue authority, unless 
some proceeding shall have been taken to enforce such decision or award, or to keep the same 
in force within one year next preceding the application for such execution 

The Court of Moorshedabad was not established by Boyal Chartei Their 
Lordships are of opinion that s 20 was intended to apply to decisions, whether 
they might be called judgments, deciees, or orders, made in a regular suit, and 
s 22 to all other decisions Act XX of 1866 does, indeed, say that the 
petitioner shall be entitled to a decteCf and that such decree may be enforced 
under the provisions foi the enforcement of decrees contained in the Code of 
Civil Procedure, but s 52 says that the amount secured by the obligation may 
be recovered in a sumviaty way Summary decision means a decision arrived 
at by a summary proceeding, which this certainly is, and the decision being 
called a decree does not make anv difierencc in this respect It was held by 
the High Court at Calcutta, in Bom Dhan Mandal v Bavie'^siii BhaUacharjee 
(2 B LR,235,!I1W R, 117), that the woids “summaiy decision or 
awaid meant a decision of the Civil Courts not being a decree made in a 
regular suit or apjioal This construction appears to [ 204 ] have been adopted 
by the Indian Legislature in tho Limitation Act, IX of 1871, in art 166 of the 
2nd schedule, where one year is stated as the period of limitation loi the execu 
tion of a decision, other than a decree oi oidei passed m a regular suit or an 
appeal of a Civil Court or an appeal Here the execution shows that the word 
** decision ” is used as including a deciee Therefore the first application for 
the execution of this decree was barred by the law of limitation 

«[8ec 52 — Whenever the obligor and obligee of an obligation shall agree that in the 
event of the obligation not being duly satisfied, the amount 
Record of agreement that scoured thereby may be recovered in a summary way, and shall 
amount secured bj an obli at the time of registering the said obligation apply to the Regis 
gatipn may be recovered tering O&cer to record the said agreement, the Registering 
summarily Ofhder after making such enquiries as he may think proper, 

shall record such agreement at the foot of the endorsement and 
certificate required by sections 66 and 68, and such record shall be signed by him and by 
the obligor , and shall be copied into the Register Book No 1 or No 6, as the case may be, 
and shall be pnmd fatce evidence of the said agreement ] 

lii 
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" It remains to be seen whether in the subsequent proceedings the respondent 
has become estopped from lelying upon this They may be briefly stated 
On the 20th of July 1870 Dhunput Singh applied to the Moorshedabad Court 
that the decree might be executed in the Court of the District of Nuddea 
The Court, adverting to the fact that the decree holder was himself the guardian 
of the minor judgment debtor, on the 3rd of August 1870 made an order that 
he “ do recover the money due to him from the estate of the minor, with the 
permission of the Judge, or else by appointing another guardian on behalf of 
the minor, do take proper steps to carry on this execution proceeding in his 
presence within ten days ’ 

On the 29th of August 1870, by an ordei rocitmg this order, and that no 
steps had been taken, it was ordered that the ease be struck off for default 
On the 23rd July 1873, Dhunput Singh and the api^ellant presented petitions to 
the Moorshedabad Court stating that the decree, along with other decrees, *had 
been sold by Dhunput Singh to the appellant for Bs 1,000, and praying that she 
might be substituted for him, and the amount of the decree ordered to be paid 
to her The appellant is the wife of Dhunput Singh, but this was not stated 
in the petitions ^The object seems to have been to avoid complying with the 
order of the 3rd of August 1870 On the 28th of August the substitution was 
ordered On the 12th of December 1873 it was ordered ** that for want 
of prosecution on the part of the decree holder this case be struck 
off for the present The next step was an application on the 22nd 
of September 1874 on the part of the appellant for execution of the 
decree in the district of Nuddea, which was ordered on the 7th of 
December 1874 On the 9th of April 1875 this application was registered 
[ 206 ] in the Nuddea Court, and, on 4th of iVugust 1876, it was struck off in 
default On the 25th of January 1878 another application for execution was 
made togjbhe Nuddea Court 6opi Chand, the minor, died in November 1878 
The application to the Court, which became necessary on his death, either 
Under s 210 of Act VIII of 1859, oi b 234 of Act X of 1877, the new Civil 
Procedure Code, whichevei might, according to s 3 of Act XII of 1879, be 
applicable, was not made Notwithstanding this omission the execution 
proceedings appear to have been continued, for there is in the proceedings a 
petition, dated the 8th of December 1879, of the respondent by Umanath 
Ghosal, described as pleader for the petitioner, stating that the decree holder 
had executed the decree against her, got her property attached, and that day 
had been fixed for the sale, and praying that two months’ time might be 
sanctioned, and, the attachment subsisting the 8th of February next might be 
fixed for the sale This was assented to by the pleader for the appellant, and 
an order was made accordingly On the 9th of February 1880 another peti- 
tion of the respondent was presented by Nobin Ch under Sircar, another plead 
er, stating that the decree-holder had consented to allow time up to the 1st 
of March, and praying that that day might be fixed for the sale, which was 
ordered with the consent of the pleader for the decree holder On the 8th of 
March part of the attached property was sold, and the petition of the respon- 
dent to the Nuddea Oourt to set aside the execution having l3een rejected on the 
6th of March, and an order made for a further sale on the 8th of May, the 
respondent, on^the 3rd of May 1880, petitioned the Moorshedabad Court to 
stay the sale and adjudicate upon the objections, among others, which need 
not be mentioned, that the execution of the decree was barred by limitation, 
and the proceedings iff execution had been without junsdiction and she denied 
that she knew Of the proceedings The appelant, m his petition m answer, 
relied upon the petitions of the 8th of December and 9^ of February The 
Subordmate Judge of Moorshedabad Rejected this petition, and there was an 
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appeal to the High GouiH< That Coart applied to the case the Limitation 
Act, IX of 187 1 , art 167 of which gives, in the case of a decree or order of a 
Civil Court net established by Boyal [806] Charter, three years from the 
date of applying to enforce or keep it m force as the period of limitation, and 
held that the questfon was whether, within three years before the 23rd of 
July 1873, anything had been done to enforce or keep m force the decree 
They allowed the appeal, on the ground that no application for execution had 
been made within three years, but, it having since been decided by this Com- 
mittee, in Mungul Pershad Dtchti v Chtsakant Lahtrt (L B , 8 I A , 123 , 
I L B , 8 Cal , 51) that, as regards suits instituted before the 1st of April 
1873, all applications in them are excluded from the operation of Act IX of 
1871, it 18 admitted that the decision cannot* be sustained on that ground 
It does not seem to have been considered whether art 166 was not applicable 
It has been held to be applicable to such a case by the High Court of Bombay, 
in Bhikambhat v Fernandez (I L B , 5 Bom , 673) 

Their Lordships observe that, although the respondent denied any know- 
ledge of the petitions presented in her name, and the appellant relied upon 
them, no evidence was given that they were authorized by her , and, further, 
that the proper steps consequent upon the death of Gopi Chand not having 
been taken in the Moorshedabad Court, the Nuddea Court had no authority 
to execute the decree against the respondent The petitions are of a very 
suspicious character, and then object appears to have been to have a sale 
without proclamation The proceedmg in the Nuddea Court against the 
respondent was altogether inegular, if it was not without jurisdiction, and the 
petitions to postpone the sale cannot be treated as an estoppel They contain 
no admission that the decree could be legally executed against the respondent, 
and are not within the description of an estoppel given m the Indian Evidence 
Act, 1872, s 115 and following sections • 

Their Lordships will, therefore, humbly advise Her Majesty that the decree 
of the High Court, by which the order of the lower Court was set aside and 
the application for execution dismissed, should be aihimed, and this appeal be 
dismissed, and the costs will be paid b> the appellant 

Appeal dtstmssed 

Solicitor for the Appellant Mr T L Wtlson 
Solicitors foi the Bespondent Messrs Henderson and Co 

NOTES 

[1. ACKNOWLEDGMENT OF DEBT— 

A debtor’s petition to postpone sale without any further admission cannot be treated as 
an estoppel, 10 Cal , 196 , 11 Gal , 111 , 13 I A , 32 , 14 Bom , 78 But it will be different 
if the petition should contain an expression of the judgment debtor’s willingness to make 
some private arrangement for paying off the debt — 2 All , 247 , 8 Cal , 716 9 Cal , 730 , 10 
Bom , 108 

The doubts previously entertained m several decisions whether ^ debt included ' jndg^mnt 
d^t ’ , or not and whether applications included petitions m execution or qpt, have been set 
at rest by the additions in the Limitation Act, 1908 of an Explanation to sec 20, and 
Explanation III to sec 19 thereof 

II, DEATH OF PARTY BEFORE JUDGMENT, EFFECT OF- . 

See 10 Cal , 196 at 206, 19 Cal 618 at 638 , 19 Bom , 807 at 809 , P 
Mad , 101 3 
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[207] APPELLATE CRIMINAL 

The 23r^ November ^ 1883 
PBBSENT 

Mb Justice Mitteb and Mb Justice Field 
[In the matter of the petition of Ghundi Churn Bhuttacharjea and another ] 

Chundi Chum Bhuttachaijea and anothei 
im 

Hem Chunder Banerjea 

Criminal Piocedure Code (Act X of 1882), s 437 — Further enquny 
under — Proceedings against accused — Notice 
No order affecting an accused in a criminal matter should be made without giving him 
notice, so as to enable him to appear and show ciuse against it 

A Sessions Judge has no power under s 437 of the Criminal Procedure Code to direct a 
particular Magistrate b) n xmt to make the further enquir\ contemplated by that section 

The further enquiry contemplated b\ s 437 of the Criminal Procedure Code is an 
enquiry upon further materials not a re heirmg of the mittor upon the same evidence which 
was before the Magistrate who held the first enquir) 

In this case proceedings had been instituted against the petitioner under 
ss 342, 379 and 426 of the Indian Penal Code in the Court of the Deputy 
Magistrate of Serampore The Deput\ Magistrate, who was vested with the 
powers of a Magistrate of the first class, dismissed the complaint and dis- 
charged \he petitioner The Sessions Judge of Hooghly, on the applicatioh of 
the complainant asking that the case might be remanded to the lower Court 
for the purpose of retaking the evidence, made the following older — 

I consider that the judicial enquiry into the iietitioner’s complaint has 
been most perfunctory The complainant prosecuted for alleged offences of 
assault, wrongful confinement, theft and unlawful assembly committed when 
he was proceeding with a Civil Court peon to have possession of some property 
given over to him under a decree Among the witnesses are the peada, the 
drummer, and a Police officer, to the latter of whom the complainant says he 
was compelled to fly for refuge from his assailants A false complainant would 
not appeal to [208J such witnesses as these, and it is evident that there is a 
real foundation for his complaint It seems that for some reason the above wit- 
nesses are not very willing to state the whole truth , the peada will not speak 
to the accused’s identity, and the Police officer gives the rediculous reason for 
refusing his aid in what is the first duty of every Police officer, namely, the 
preservation of the peace, that he is attached to the detective branch ! But 
any Magistrate accustomed to deal with evidence should know how to deal 
with such witnesses The record of the evidence by the Deputy Magistrate 
IS a perfect burlesque of justice 

Under s ^'437 of the Code of Criminal Procedure, I direct second class 
Magistrate, Shama Chum Dass, to make farther enquiry into this case ” 

No notice was given to the petitioner of the proceedings before the Sessions 
Judge, and the abovb stated Order was made ex parte The petitioner now 
moved to hai^ the order set aside 

* Onmiaat Motion No 255 of IgSB, against the Order of I, P Qrant, Esq , Sessions 
Judge of Booghly, dated the 18th August 1888 

i $ 
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Baboo Juggut Chunder Bcmerjee for the Petitioner 

Baboo Shama Chum Bauerjee for Complainant 

The following Judgments were delivered by the Court (Mittek and 
Field, JJ ) — 

Hittari J. — We are of opinion that the o^^der complained of must be set 
aside The first point that was urged before us was that no notice of the 
application upon which the order in question was passed was given to the 
petitioner The complainant’s vakil, who appeared before us m support of 
the order of the Sessions Judge, admits this defect The order is therefore 
bad upon this ground The second objection taken before us is that the 
Sessions Judge, under s 437, has no power to direct a particular Magistrate 
by name to make the further enquiry contemplated in that section It appears 
to us that this contention is also well founded The language of s 437 
leaves no room for doubt that the Sessions Judge has not the power which he 
has exeicised in this case, viz , of directing a particular Subordinate Magistrate 
by name to make the further enquiry under this section The third point taken 
before us, and upon which wo think the order must be altogether set aside, is 
that the com-fSiOfilplainant did not complain to the Sessions Judge that he was 
not allowed to adduce before the Magistrate any evidence which he was ready to 
adduce, or which he, being in a position now to adduce, would adduce, if a further 
enquiry were made It does not appear that any additional evidence would 
bo forthcoming if the order of the Sessions Judge were to be carried out 
Section 437 contemplates a further enquiry, that is to say, allowing the 
complainant to adduce further evidence when necessary on a further enquiry, 
but this IS not what the complainant in this case asked for What the 
complainant asked for was to remand the case to the lower Court for the 
purpose of retting the evidence that had been already taken, and for the 
Magistrate to ^me to a decision upon the evidence so taken That is not 
what is contemplated by s 437 

We are, therefore, of opinion that on all these grounds the order which 
has been passed is bad in law, and we accordingly set it aside 

Fieldf J» — I also think that the ordei complained of must be set aside 
In the first plaice no notice was given to the petitioner before us, and an order 
affecting him in a criminal matter ought not to have been passed without 
giving him an opportunity to appear and show cause In the second place the 
Sessions Judge has directed a particular Subordinate Magistrate by name to 
make the further enquiry The words of s 437 are that the Court of Session 
may direct the Magistrate by himself or by any of the Magistrates subordinate 
to him to make further enquiry It is clear that the order ought to have been 
made in these words The Legislature appears to have contemplated that the 
Magistrate of the district should exercise a discretion as to the selection of 
any Magistrate subordinate to him, and this discretion seem# to have been 
vested in the District Magistrate, and not in the Sessions Judge « In the third 
fdaoe s 437 contemplates a further enquiry, that is, as I understand it, an 
enqqify further materials or further evidence, not a rehearing of the 

matter upon the same evidence which was before the Magistrate who held the 
first enquiry Now in this case there was no contention that further materials 
or further evidence was forthcoming , and, although the Magistrate who first 
pIlO} made the enquiry left three witnesses named in the petition of complaint 
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unexamined, no contention was raised before the Sessions Judge that these 
persons ought to have been examined, oi, if examined) would have thrown 
further light upon the case I therefore agree in setting aside the order 

* Order set aside 

NOTES 

[ ‘ FURTHER INQUIRY ’-ORIMINAL PROCEDURE— 

As regards the meaning of further enqmry, this case was followed in 10 Gal , 1027 , 12 
Gal 522 8 Mad 336 , but a Full Bench of the Allahabad High Gourt dissented from all 
these decisions and held that the further inquiry need not be upon further materials 
The powers under these sections were discussed elaborately in 10 Bom » 131 ] 
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APPELLATE CIVIL 

The 13th March, 1888 

Present 

Sir Richard Garth, Kt , Chief Justice, Mr Justice Prinsep, 

Mr Justice Wilson, and Mr Justice O'Kin^ly 

Moheswar Das Plaintiff 

versus 

Carter Defendant 

Batlway Company, liability of, for loss — Special contract — Railway Act 
(IV of 1879), s 10 — Contract Act (IX of 1872), 
ss 151 161 — Carriers 

The plaintifE despatched certain goods by the E 1 Railway Go , for carriage to A, and 
signed a special contract, in conformity with the form approved by the Governor General 
m Council under section 10 of Act IV of 1879, holding the Company harmless and free 
from aU responsibility in regard to any loss, destruction, or deterioration of, or damage to, 
the said consignment from an> cause whatever, before, during, and after transit over the 
said Railway or other Railway lines working in connection therei|rith ** The goods were short 
delivered, and the plaintiff brought a suu to recover their value 

Eeld — Per .6abth, C J , Peinbbp, J and WILSON, J - That the Railway Company 
could not be held liable to account to the consignee for any loss from any cause whatever 
during the whole time that the goods were under their charge, inasmuch as t^he plaintiff bad 
entered into a special cototraot to hold them harmless in accordance with s 10 of Act lY 
of 1879 

* Civil Referenpe No 19 of 1882, from Baboo Menu Lai Qhatterjee, Subordinate Judde 
of Beerbhoom, dated the 5th July 1862 t 



CABTBB [1883] 


I.L.R. 10 Gal. all 


Held — Per O’KlNEALY, J , that it was doubtful whether ss 151 and 161* of the 
Contract Act applied to earners by rail , but even assuming that these sections did not apply, 
the Railway Company would be in the position of carriers before the passing of the Garners 
Act, and were entitled to protect themselves from liability by special contract 
This was a reference under s 617 of the Civil Procedure Code 

The suit was brought by the plaintiff against Mr Carter, Traffic Manager, 
on behalf of the East Indian Railway Co ” for damages for the loss of 
seers of ghee 

[ 811 ] It was admitted that twelve canisters containing maunds of ghee 
had been delivered to the Railway Company for carriage from Agra to Ahmed 
pore, and it was proved that the i^aintiff bef6re taking delivery caused the 
canisters to be weighed, and found that there was a deficiency of seers, and 
seeing that one of the canisters had been out open by a knife, caused these two 
facts to be noted on the back of the receipt given to the Company The 
defendant (not taking the objection, that the Railway Company and not him- 
self were the proper parties to be sued) contended that the special contract 
entered into by the plaintiff exonerated the Company from all claim to damages 
The special contract “ or risk note ** was as follows — “ I hold the Railway 
Company harmless and free from all responsibility in regard to any loss, 
destruction, or deterioration of, or damage of or to, the said consignment 
from any cause whatever, before, during, and after transit over the said 
Railway or other Railway lines working in connection theiewith ” This 
agreement was diawn up in the form prescribed by the Governor-General under 
ActlVof 1879, s 10 

The Munsif held the defence to be a good one and dismissed the suit 

The plaintiff appealed to the Subordinate Judge of Beerbhoom At a late 
stage of the appeal the defendant raised the objection of non-joind!er of the 
Railway Company as a defendant , but preferied no cross appeal, nor filed any 
cross objection ^ The Subordinate Judge gave the plaintiff a decree contingent 
on the opinion of the High Court as to whet hei, on the facts disclosed, the 
defendant or the E I Railway Co could claim exemption fiom liability by 
reason of the special contract 

At the hearing of the reference the defendant waived lus objection to the 
nonjoinder of the Railway Company as a defendant 

Baboo Kalt Churn Bafierjee for the Plaintiff 

The Advocate General (Mr Paul) and Mr Evans for the Defendant 

The following Judgments were delivered — 

Garth, C.J. (Prinsep and Wilson, JJ, concumng ) — This is a case 
leferred under s 617 of the Civil Procedure Code It is [212] unnecessary 
for us to express any opinion on any of the points which arise, except on that 
referiing to the relations between the parties arising out of the risk note, 
which was the agreement undei which the goods were received and despatched 
by the Railway Company, because the learned counsel on behalf of the Com 
pany in the present case has agreed to waive any objections to the suit as 
brought against the Traffic Manager, in order that he may obtain our opinion 
on the main point m issue 

* [Sec 161 — ^11 by the fault of the bailee the goods are not 

Bailee's responsibility returned, delivered, or tendered at the proper time, he is 
when goods are not duly responsible to the bailor for any loss, destruction, or deterioration 
deliver or tendered of the goods from that tune ] 
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It appears that twelve tins containing 6^ maunds of ghee were consigned 
to the Eailway Company at Agra for delivery at Ahmedpore It has been 
found, that when these tins were delivered, one had been cut open by a knife, 
and there was consequently a deficiency of some 21^ seers in the quantity of 
ghee contained in them 

For the defendants it is contended that under the terms of the nsk note, 
signed by the plaintiff, they are in no way liable for the loss 

The risk note runs as follows — I hold the Bailway Company harmless 
and free from dB responsibility in regard to any loss, destruction, or deteriora- 
tion of, or damage of or to, the said consignment, from any cause whatever, 
before, during, and after transit over the said Bailway oi other Bailway lines 
working in connection therewith ” By s 2 of Act IV of 1879 nothing in the 
Carriers Act, 1865, applies to carnois by Bailway By s 10 it is declared that 
“ every agreement purporting to limit the obligation or responsibility imposed 
on a carrier by Bailway by the Indian Contract Act of 1872, ss 151 and 161, 
m the case of loss, destruction, or detenoration of, or damage to, property, 
shall, in so far as it purports to limit such obligation or responsibility, be void, 
unless (a) it is in*wnting signed by, or on behalf of, the person sending or 
delivering such property, and (6) is otherwise m a form approved by the 
Governor General in Council 

This agreement, which was signed by the plaintiff, is in a form approved 
by the Governor General under Act IV of 1879, s 10, and its terms leave us 
no alternative but to hold, that in no case would the Bailway Company 
be liable to account to the consignee foi any loss fiom any cause whatever 
[213] during the whole time that the goods were in their charge Similar 
contracts have frequently been construed by English Courts and full effect has 
been givep to their provisions 

The Legislature in this country has, in respect to the matter specified in 
s 10, Act IV of 1879, imposed upon the Government the duty of determining 
beforehand the propriety of any proposed form of contract between any Bail- 
way Company and its customers, instead of leaving this to be decided subse- 
quently by Courts of Justice 

Under such circumstances, we think the suit should bo dismissed by the 
Judge of the Snftill Cause Court , 

O’Kinealy, J. — I agree in the decision delivered bv my learned colleague , 
but I am not quite sure that I agree in all the reasons on which it is based, 
as I feel some hesitation m assuming that the Contract Act applies to carriers 
There is no doubt, if Bailway carriers are subject to the provisions of ss 151 
and 161 of the Indian Contract Act, that the conditions required by s 10 of the 
Baliway Act have been properly complied with The risk note is admittedly 
signed by, or on behalf of, the plaintiff, and is in a form approved by the 
Governor General m Council On the other ha^nd, if ss 151 and 161 do not 
apply to carriers by Bailway, the Bailway Companies are m the position of 
carriers before the passing of the Carriers Act Whichd^er view, therefore, is 
taken of the oas% the question for decision is narrowed to this, namely, whether 
a Bailway Company, which is not subject to the Gamers Act, can protect 
itself by contract from liabihty for the neghgence or misconduct of its agents 
and servants , 

This very question was elaborately discussed in the case of Peek v The 
North Staffordefure Bat/tvay Company^ (82 L J Q B 246) There Mr Justice 
Blacebubn gave as his opinion that the cases decided in our Courts between 
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1882 ^nd 1854 established that a earner might, by a special notice, make a 
contract limiting his responsibility even in the cases here mentioned of gross 
negligence, misconduct, or fraud on the part of his servants 

This view of the law has been adopted in several later oases And it 
may now be taken as settled m England that a carrying [814] company, when 
not subject to limitation by Act of Parliament, may contract itself from all 
responsibility arising from the acts of its agents or servants Looking then at 
the cases already referred to, I think that under the risk note ” in this case 
the owner undertook all risks of conveyance and loss, however caused by the 
servants and agents of the Company during the journey, and that the latter is 
not responsible for the abstraction of the plainti^’s ghee Under these circum 
stances, our answer to the learned Subordinate Judge should be that the Rail- 
way Company is protected by the risk note in question, and that neither it nor 
the Traffic Manager is liable unless either one or the other has committed some 
independent wrong in connection with the property , and as no such allegation 
has been made, that the suit should be dismissed 

Sutl dismissed 


NOTES 

[RAILWAY COMPANY'S LIABILITY FOR LOSS COVERED BY 'RISK NOTE ' -- 

The Railway Company is absolved from all liability for loss of goods when it is covered 
by a valid risk note —10 Cal , 210 , 17 Bom , 417 (420) . 30 CU , 257 , 6 0 C 163 , 14 
M L J 896 (399), 18 All , 42 , 19 Bom 159 2 N L R , 125 , 113 P R , 1908 ] 

[local 214] 

APPELLATE CIVIL 

The 30th August, 1883 
Present 

Sir Richard Garth, Kt , Chief Justice, and Mr Justice Prinsep 

Arzan Plaintid 

^ versus * 

Rakhal Chunder Roy Chowdhry and the Secretary of State for India in 
Council Defendants 

Bight of way — Easement — Limitation Act (XV of 1877), s iid-- 
Usei as of right — Prescriptive i ight 

For the purpose of acquiring a nght of way or other easement under s 26 of the Indian 
Limitation Act, it is not necessary tb it the enjovment of the easement should be known to 
the servient owner In this respect there is a difference between the acquisition of such 
rights under that Act, and thfpr acquisition under the English Prescription Act 
This was a suit to establish a right of way over certain lands ijpnted by the 
defendant, and to remove a wall obstructing the alleged right of way 

The land over which the alleged way passed belonged originally to one 
Sberif Hoasein, and was, m 1855, sublet by a tenant jrf^herif BTossein to fte 

^ • App^ from Appellate Decree No 1076 of 1882, against the decree of Baboo Krishna 
Chunder Ohatterjee, First Subordinate Judge of Backergunge, dated the 27th March 1882 
the decree of Baboo Jogendro Nath Ghobo, Second Munsiff of Burribaul dated the 
81st December 1888 
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Government on a mokurrari lease for the purpose of opening a burial ground 
The entire land so leased was not required for that purpose, and the surplus 
land, over [21S] which the way was claimed, remained unoccupied till 1878, 
when the Government let it to the defendant for building purposes 

The Munsiff found that the plaintiff had enjoyed the light of way peaceably 
and without interruption for a period of more than twenty yeais, but was of 
opinion that the plaintiff’s enjoyment was not as of right, and that the owner 
of the servient tenement was not aware of the user, and therefore dismissed 
the suit 

The plaintiff appealed to the Subordinate Judge of Backergunge, and the 
latter came to the same conclusion as the Munsifl 

The plaintiff then appealed to the High Court 

Baboo Jogesh Chunder Boy for the Appellant • 

Baboo Doorga Mohun Das for the Bespondents 

The Judgment of the Court (Gabth, C J , and PBlKbBP, J ) was 
delivered by 

Garth, C J. — The plaintiff has a dwelling house in Burrisaul, in which he 
and his family have lived foi a great many years and he claims a right of way 
in respect of that house to and from the high road which runs from east to 
west through the village 

On the 2nd of Assin 1285 (17th September 1878) the defendant No 1 
obstructed this right of way by commencing to erect a pucca stable upon the land, 
whereupon the plaintiff took proceedings in the Criminal Court, but the 
Magistrate refused to interfere, because he considered it a question to be tr ed 
ip the Civil Court 

TMb defendant No 1, who is the lessee of the land under the Govern 
ment, denies the plaintiff’s right of way, and the Collector who appeals for the 
Secretai y of State, the defendant No 2, also virtually denies it 

It appears that the land over winch the alleged v/av passes belongs to one 
Sherif Hossein He let it upwards of thirty years ago to one Ijjutullah, and 
Ijjutullah, after holding it for some six oi seven years, sublet it on inokuirari 
lease to the Government on the 4th of April 1855, for the puriiose of enlarging 
a burial ground at Burrisaul The entire land so leased was not, however, 
required for that purpose, and the surplus land over which the [216] wa> is 
claimed remained unoccupied until the year 1878, when the Government let it 
to the defendant for building purposes 

It IS necessary to state these facts, m older to understand the nature of 
the defence, and the ground upon which the lower Courts have based their 
judgment 

The plaintiff proved to the satisfaction of both Courts that he had used 
the way in question for some thirty or forty years Indeed, except by the 
sufferance of his landlord, be appears to have no other means of access from 
his house to the public road 

But both^Courts have found that, notwithstanding this long user, he has 
not acquired a right of way under the Indian Limitation Act 

The Munsiff finds that he has enjoyed the way peaceably and openly, and 
also (after some hesitation) that he has enjoyed it without interruption for 
upwards of twenty years 

He considers, however, that the plaintiff cannot be said to have enjoyed 
it 08 of right for three reasons 
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First, because the Government, who have been the owners of the servient 
tenement for twenty years before suit, were not aware of the plaintiff's user of 
the way , secondly, because 4;he plaintiff submitted to divers encroachments, 
which the owner of the servient tenement imposed upon him , and, thirdly , 
because many years ago when Sherif Hossein, the then owner in possession, 
endeavoured to stop the way, the plaintiff did not bring a suit m the Civil 
Court as for an obstruction to a private right, but proceeded in the Criminal 
Court as for an obstruction to a public one 

The Munsiff accordingly dismissed the suit, and his decision was confirmed 
by the Subordinate Judge, apparently on two grounds 

(1) That a right ‘of way cannot be enjoyed '' as of right* without the 
knowledge of the servient owner, and that the Government had no knowledge 
of the user of this way by the plaintiff , and 

(2) That the interruptions which took place from time to time in the user 
showed that the plaintiff had never peaceably enjoyed the way “ as of right * 

[817] These points have been argued before us on appeal, and the first 
of them gives rise to a very important question , namely whether the principles 
which govern the acquisition of a right of way in England by prescription 
apply also to the acquisition of such a right under the Indian Limitation Act 

Both the lower Courts have relied mainly upon the doctrine laid down in 
Gale on Easements and other authorities, that a right of way cannot be 
gained by presci iption unless with the knowledge of the owner of the servient 
tenement 

Prescription implies a grant , the user by which a prescriptive right is 
gained is only evidence of a previous grant “ and, therefore, m order that such 
user may confer an easement, it follows that the owner of the servient tene- 
ment must have known that such an easement was being enjoyed, and also 
have been in a position to interfere with and obstruct its exercise, had* he been 
so disposed Contra non valentem agiee non cuirit presaiptio " {See Gale on 
Easements, last edition, page 189 ) 

It was presumably upon this principle that by the 7th section of the 
English Act, the 2nd and 3rd William 4th, c 71, the time during which an 
infant, an insane person, oi a married woman is the owner of the servient 
tenement is excluded from the penod, during w^hich a prescriptive right is in 
course of acquisition 

But there seems to he an important difference between the English and the 
Indian law in this respect 

The English Act, 2 and 3 William 4th, c 71, was passed expressly “ for 
shortening the time of prescription in certain cases " 

Its object was to remove the difficulties which had previously existed of 
establishing easements by proof of immemorial user But the Act did not 
alter in anv way the nature of the right to be acquired, and, therefore, the 
conditions which were generally necessarv before the Act to the acquisition 
of prescriptive rights are still necessary to their acquisition under the Act, 
though they may be gained by a shorter period of enjoyment 

Cai8] But the Act, under which rights of way and other easements are 
now generally acquired in India, has nothing to do with prescription It is 
an Act for the limitation of suits and other purposes, ” and s 26 enables any 
person to acquire a right of way by a twenty-years’ user without reference to 
any grant, express or implied, from the servient owner 

So long as the right of way is enjoyed as an easement peaceably and 
quietly as of nght and without interruption for twenty years by a person 
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claiming right thereto, his right at the end of that time becomes absolute and 
indefeasible Nothing is said in the Act as to the knowledge of the servimt 
owner being necessary to the acquisition of the nght, and as the right to be 
acquired is not a prescriptive one, the rule which obtains in England with re- 
ference to presonptive rights seems inapplicable here 

Of course rights of way, as well as other easements, may still be claimed in 
this country by prescription , See Bajrup Koer v Abul Hosnetn (I L B , 6 Cal , 
529) and when they are so claimed, the principles which apply to their 
acquisition in England will be equally applicable in this country But those 
principles do not necessarily apply to the acquisition of easements under the 
Limitation Act ^ 

And as a proof that this was the view of the Legislature of this country 
there is no provision in the Indian Limitation Act corresponding with s^ 7 of 
the English Prescription Act, though there is a provision in s 27, which 
answers to s 8 of the Prescription Act, and which protects, under certain 
conditions, the rights of reversioners 

It IS probable that the words ‘'peaceably and openly^ *’ which are not in 
the English Act, have been introduced into the Indian Act lor the very pur 
pose of preventing these rights being acquired by stealth or by a constantly 
contested user, although actual knowledge of the user on the part of the ser- 
vient owner may not be necessaiy 

We think, therefore, that the mam ground upon which the judgment of the 
lower Courts has proceeded in this case is without foundation , and we would 
say further that, even if knowledge of user had been necessary, we think that 
under the [219] circumstances such knowledge should have been presumed by 
the lower Courts 

* If the personal knowledge of the Collector were necessai;;y in all cases to the 
acquisitfon of rights of way over Government land, such acquisition would be 
almost an impossibility There is no reason why Government should be in 
any better position in this respect than any other land-owner, and there 
appears to have been abundant evidence in this case, from which the knowledge 
of the superior Government officers should have been presumed 

The land over which the nght was exercised was in the village of Burnsaul, 
immediately adjoining the high road The plaintiff had used it day after 
day for 30 or 40 years The way itself was in the immediate neighbourhood 
of a public cemetery , and two Government officers, one the Inspector of Police 
of the district, and the other Deputy Magistrate at the station, were called as 
witnesses for the plaintiff to prove his user of the way for many years 

Then the alleged interruptions of the plaintiff’s user of the way amount 
to no evidence at all which should defeat his right It is not pretended that 
there were ** interruptions” within the meaning of the explanation of s 26, 
and we cannot find that, except on one occasion, anything was done which 
operated to prevent his user And as all knowledge of the user of the nght has 
been persistently denied by the defendants it is clear that the so-called obstruc- 
tions were not intended to prevent that user The one occasion to which we 
aJlude was whan the way was obstructed by Sberif Hossein upwards of 30 
years ago , and so far from the circumstances of that obstruction being un- 
favourable to the plaintiff, we consider that what happened then tends strongly 
to supiKirt his case , 

It is clear that at that time he was using the way as of nght, because he 
at once^resented the obstruction, and went More the Magistrate to assert his 
olatm. The Hunsiff, we observe, treats his conduct on this occasion as shewing 
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that he claimed a piAhc way, and not a private one But it is not at all 
likely that people of his class should be able to distinguish between public and 
private rights, or to know the proper remedy for any .nvasion [220] of those 
rights The fact of the plaintiff going before the Magistrate is the strongest 
possible proof that he at once asserted his right , and the fact of the obstruc* 
tion being removed, and of the plaintiff's subsequent usei of it without further 
objection by Sherif Hossein, shows plainly that he was successful in the asser- 
tion of his claim 


The cutting of the ditch by the Government, which is relied on by the Sub- 
ordinate Judge in support of his view, might have been a slight inconvenience 
to the plaintiff, but certainly did not operate to prevent his user The 
ditch appears to have been dug not with a view to obstruct the plaintiff, but 
to mark out the land which the Government had purchased , and it appears 
that' after it was dug the plaintiff used the way as before, merely fixing a pole 
m the middle of the ditch, that he might swing himself over it moie easily 

The case must, therefore, go back to the Court of First Instance to con- 
sider whether there is any sufficient reason in point of law why the defendant's 
building should not be pulled down, and the defendant will p/obably do wisely 
under the circumstances to come to some reasonable arrangement 


The plaintiff having succeeded m establishing his light of way is entitled 
to his costs in all the Courts 


Appeal allowed 


NOTES 

[ As regards fche limitation applicable to the crown, see (190S) 25 Mad , 457 (494) 

As regards easeni^nts being acquirable in modes other than what is prescriljed m the 
Limitation Acts see 6 Gal 394 , also 8 C W N 425 (427) 31 Gal 503 ] 
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f [10 Gal saO] 

APPELLATE CIVIL 

The 6th September ^ 1863 
Present 

Sib Richabd Garth, Kt , Chief Justice, and 
Mr Justice Macpherson 

Mina Kumari Bibee Defendant 

verms 

Jagat Sattani Bibee and others Plamtifis 

Sale in execution of decree — Sale afterwards set aside — Execution 
of decree found to he barred by limitation — Suit to recover 
the property from purchaser 

A creditor obtained a decree against his debtor and applied for and obtained an order 
for execution This application was unsuccessfully opposed b> the judgment debtor on the 
ground that execution was barred by limitation Certain properties of the judgment debtor 
were attached and sold in execution of this decree, the judgment creditor himself becoming 
the purchaser 

[221] In due course, the sale was confirmed, and a certificate granted to the purchaser 
Subsequently to this, the order granting execution came up before the High Cour^ on appeal, 
and that Court decided that execution was barred The person v ho had been the judgment 
debtor then brought a regular suit against the purchaser to recover the properties sold in 
execution « * 

HMj that he was entitled to have the sale set aside bv regular suit 

Jan Alt V Jan Ah Choivdhry (1 B L R A C , 56 10 W R , 154) distinguished 

One Dhunput Singh, on the 9th July 1867, obtained a money decree 
against Jagat Sattani Bibee and assigned the decree to his wife On the 2drd 
July 1867 an application for execution was made, which was opposed on the 
ground that execution was barred the application was, however, f^ianted, and 
subsequently the decree was transfened to another district for execution, and 
certain properties of the judgment debtor (the subject of the present suit) were 
attached and put up for sa'e, and were purchased by one Baranasi Boy in the 
name of the wife of Dhunput Singh Subsequent to the execution sale, the 
question as to whether execution was barred, came up before the High Court 
on appeal, and that Court, on the 29uh November 1880, decided that the appli- 
cation for execution made on the 23rd July 1873 was barred by limitation 
Previously to the decree of the High Court, dated 29th November 1880, the 
execution sales were confirmed by the District Judge of Nuddea, and a certifi 
cate had been granted to the purchaser 

Jagat Sattani Bibee then brought this present suit against Dhunput Singh 
and his wife, to* recover possession of the properties sold in execution as above 
stated, alleging that the decree of 1867 was fraudulent, that the transfer to 
Dhunput Singh’s wife was benami, and that as execution was barred when the 
sales were held, no thing passed to the purchaser ^ 

* Appeal from Original Decree No 127 of 1882, against tht decree of Bab^Amrit Lall 
Chatteejee, Subordmate Judge of Nuddea, dated 20tlt March 1882 
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The wife of Dhunput Singh, the second defendant, contended that the 
order of the High Court on the question of limitation had not become hnal, as 
a review was pending on that order, that she was not a bmamidar for hei 
husband, and that if the sales were void, the application for restoration of the 
properties ought to have been made to the Court that made the sale 

[822] Dhunput Singh denied that the purchase by Ins wife had been made 
for his benefit 

The Sub Judge held that execution of the decree being barred, the sale 
under it and puichase by the judgment creditor would not pass anything 
to the defendants, and that the plaintid was in older in bringing a regular suit, 
as the question raised in the suit was not one i^lating to the execution or dis 
chaige of satisfaction of the decree, and therefore gave a decree in favour of the 
plaiqtid for possession 

The defendants appealed to the High Court 

Baboo Ourodass Banerjee and Baboo Srinath Doss tor the Appellants, 
contended that, although the plaintiff might be entitled to have the purchase 
money paid to hei, she was not entitled to set aside the sale, and cited Jan Ah 
V Jan Ah Chowdhry (IB L E A C , 66 , 10 W E , 154) 

Munslri Mahomed Yusuf for the Eespondent 

The Judgment of the Court (Gabth, C J , and Ma( phebson, J ) was 
deliveiod by 

Garth, G J — We think that the Court below was quite right 

It IS not necessary for us to deal with any other than that which is the 
principal question in the case, namel\, whether the sale, which took place under 
the execution proceedings in the former suit, can be set aside by the plaintiff 
in this suit 

She (the present plaintiff) was the judgment debtor in the former suit, and 
bofoic the execution issued undoi which the sale took place, she took the 
objection that the light to issue execution was bailed by limitation 

The Couit held that execution was not baried, and consequently the sale 
took place, and was confiiined to the present defendant 

The plaintiH, the execution-debtor, then appealed to the High Couit 
The High Court held that the Court below was wrong, and that the right to 
issue execution was bailed Tlie decision has been since approved by the Privy 
Council 

The plaintii! then bi ought this suit foi the purpose of having it declared 
that the sale was in\alid 

[283] The Couit below has given the plaintii! a decree to the e&ect, but 
it lias been contended before us in appeal that, although under the circum- 
stances the plaintiff may be entitled to have the purchase money paid to her, 
she IS not entitled to set aside the sale , and in support of that contention we 
are referred to a case decided by Sir Babnes Peacock and the late Mr Justice 
Mjtteb — Jan Ah \ Jan Ah Chowdhry (1 B L E A C , 56 , 10 W E , 164) 

In that case a sale had taken place under a decree at the time when 
the decree was valid, and the decree holdei had a perfect right* to issue execu 
tion under it But the decree was subsequently reversed on appeal, and it was 
then contended that the sale itself, which had been made to a bond fide pur- 
chaser foi value, could not stand But the Court there held that, as when the 
sale took place, the decree was good and the execution proceedings were per 
fectly regular, the saleScould not afterwards be set aside as against a bo’na fide 
purchaser for value 
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That case is distinguishable from the present upon two grounds 

In the first place an objection was raised in this case in due time that the 
right to issue execution was barred , and as it was afterwards held in appeal 
that the objection was a valid one, it follows that the sale took place under 
circumstances which showed that it was illegal 

But in the next place there is this very matenal difference between the 
two cases In this case it cannot be said that the sale was made to a bond 
fide purchaser for value without notice , because the execution creditor w^s 
himself the purchaser He was perfectly aware of the objection which had 
been taken, and be also knew that, if that objection were valid, the execution 
would be contrary to law Notwithstanding this, he insisted on pressing on 
the sale, and was himself the purchaser He, therefore, bought with full 
notice that his title might turn out to be invalid, and we think he must* take 
the consequences of his imprudence 

We find that in the case referred to in the lower Court's judgment, 
Mahomed Hossetn v Kokil Singh (1 L E , 7 Cal , 91), we carefully abstained 
from giving any qpinion as to whether under circumstances [8S43 somewhat 
similar to the present, the judgment-debtor could have set aside the sale by 
means of a regular suit 

That question has now arisen, and we think it only just that the sale 
should be set aside It seems to us that if after the objection had been pro- 
perly taken, the judgment-debtoi could not set aside the sale as against the 
execution creditor, the appeal to the High Court, though successful, would 
virtually be infiuctuous 

It IS perfectly true that the execution-purchaser had a right, if he chose, 
to* insist^upon the sale taking place , but if he adopted that course, he did so at 
the risk of the sale being set aside 

We think, therefore, that the appeal should be dismissed, and the appellant 
must pay the costs of this appeal as well as of the Court below 

Appeal dismissed 


NOTES 

c See also (1900) 27 Cal 810 (814) , (1886) 9 Mad 130 (132) ] 
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[9233 ORIGINAL CIVIL 

The Srd and 4th December, 1883 
Present 

Mb Justice Pigot 

Gopeenath Mookerjee and another 
versus 

Kally Doss Mullick and others 

Injunction — Interim injunction — Grounds for continuing to hearing-— Hindu 
• Law — Alienation by widow — Consent of next reversionei — 

Rights of remote reversioners 

A Hindu died, leaving a widow and also leaving A his immediate reversionary heir, and 
B and C more remote reversionary heirs The widow obtained a certificate to collect debts, 
but such certificate did not empower her to deal with Government securhies D instituted a 
Slut against the widow on promissory note alleged to have been executed in his favour by her 
late husband, and obtained a decree A then instituted a suit against the widow and D to 
have the decrte set aside on the ground of fraud and collusion This suit was compromised 
by A’s surrendering up hib reversionary interest to the widow for a consideration B and C 
now sued the widow and D and A for the purpose of having the first mentioned decree set 
aside for a declaration that the decree on the compromise was inoperative to establish or 
confirm the fraudulent decree, or to enlarge the powers of the widow to deal with the Govern 
ment securities » and obtained an interim injunction 

Held, that, apart from the question as to whether an alienation by a widow and Ubxt 
reversioner without the cousent of subsequent reversioners is binding on them, whiSh question 
the Court was prepared to answer in the negative, it would, under circumstances of the case, 
be an abuse of the discretion of the Court not to continue the injunction until the hearing, 
when the truth or falsity of the charges made bv the plaintiffs could be investigated on oral 
evidence 

This was a suit to set aside certain decrees as having been obtained by fraud, 
and to restrain the defendants from negotiating certain Government securities 
It appeared that one Doorgaram Mookerjee died leaving three sons 
Bamchunder Mookerjee, Thacoordass Mookerjee and Kasmath Mookerjee 
Bamchunfier died leaving two sons, Luckynaram and Jonardun Of these, 
Luokynaram died leaving two sons, the plaintiff Gopeenath and the defendant 
Aughorenath, and Jonardun died leaving one son, the plaintiff Nundolall The 
second son, Thacoordass, died leaving one son, the defendant Peary Mohun, 
and the third son Kasmath died leaving a son, Monohur, who subsequently died 
without issue, leaving a widow, the defendant Sreemutty Mohamoyee Dabee 
[226] After the death of Monohur, the defendant Sreemutty Mohamoyee 
Dabee obtained a certificate enabling her to collect debts due to his estate, but 
not empowering her to negotiate any securities belonging thereto, and subse 
qnently Government secunties to the value of Rs 25,000 w^ brought into 
the Court of the District Judge of Hooghly 

On the 3rd March 1882 the defendant Kally Doss MuUick instituted a 
a mt, him g suit No 197 of 1882, in the High Court .against the defendant 
Sremutty Mohamoyee Da^, describing her as certificated administratiix of 
Monohui Mookerjee, seeking to recover the sum of Rs 1,912 alleged to be the 
aitiftimt of principal and interest due on a promissory note foi Rs 15,000, 
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alleged to have been executed by Monohur Mookorjee on the 14th November 
1879 in bis favour, in renewal of a former promissory note The defendant 
Sreemutty Mobamoyee Dabee, acting as the plaintiffs alleged, in collusion with 
the defendant Kally Doss MuUick, did not enter appeaiance, and on the 18th 
of May 1882 a decree was made against her A certified copy of the decree 
was then transmitted to the Court of the District Judge for execution 

On the 28th June 1883 the defendant Peary Mohun Mookerjee instituted 
a suit, No 279 of 1883, against the defendants Kally Doss Mullick and 
Streemutty Mobamoyee Dabee, praying that it might be declared that the 
decree was a false and fraudulent one and had no binding effect so far, at all 
events, as the estate of Monohur Mookerjee was concerned , that it might be 
set aside, and the ceititicated copy recalled , and also i)ra>ing for an injunction 
restraining the defendant Kally Doss Mullick from taking any steps on the 
decree The case came on for hearing on the 8th August 1883 before PictOT, J , 
and on the 10th the defendant Peary Mohun Mookeijee was permitted, with 
the consent of the defendants, to withdraw the suit on the terms contained in 
a petition, which stated that in consideiation of the sum of Bs 8,000 paid to 
him b) the defendant Sreemutty Mobamoyee Dabee, he had relinquished his 
reversionary right to her as far as the Government securities belonging to the 
estate of Monohur Mookerjee were concerned, so as to enable her to negotiate 
and sell the same 

The plamtifis Gopeenath and Nundolall then instituted the [227] 
present suit against Kally Doss, Sreemutty Mobamoyee Dabee, Peary Mohun 
Mookerjee and Aughorenath, alleging that the promissory notes were 
not made by Monohur Mookerjee , that the defendant Kally Doss Mullick was 
a person of no means , that the decree obtained by him was obtained by forged 
documents and false and perjured testimony , and that the defendant Peary 
Mohun .Mookerjee withdrew his suit and enteied into the compromise, though 
he knew that the promissory notes were forged, and that the deciee in Kally 
Doss Mulhck*s suit was fraudulent, because he was uncertain whether he 
would outlive the defendant Sreemutty Mobamoyee Dabee, and thought it 
more to his advantage personally to accept the sum of R» 8,000 as a consider 
ation for consenting to the fraud, and allowing the defendant Sreemutty 
Mobamoyee Dabee to act as the absolute owner of the Government securities 
to the detriment of those who might be the heirs at her death 

The plaintiffs contended that the jietition of compromise, and the compro 
mise and the decree made thereon in the suit No 279 cf 1883, did not ojierate 
to establish or make good the decree m the suit No 127 of 1882, or to enlarge 
the powers of the defendant Sreemutty Mobamoyee Dabee in dealing with the 
Government securities , and that the compromise was contrary to the policy 
of the Hindu law and the general law of the country , ana was a mere device 
for evading the provisions of the Hindu law, by setting up a false and fraudu 
lent decree , and that it could not operate as a consent of the nearest 
reversioner within the true meaning and spirit of the Hindu law And the 
plaintiffs, who were the next reversionary heirs after the defendant Peary 
Mohun Mookerjee, also contended that their right to institute the suit as 
protectors of the estate arose when the defendant Peary Mohun Mookerjee 
agreed with the defendants Kally Doss Mullick and Sreemutty Mobamoyee 
Dabee to allow the false and fraudulent decree to be established against the 
estate of which he was the first protector , and also agreed for a sum of money 
to assign over to the defendant Sreemutty Mobamoyee Dabee contrary to 
iSindn law his right to protect the estate from waste, and thus disabled 
himself from protecting the estate, and became a party to the fraudson the 
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Court and on the ultimate reversioners The plaint prayed that it might be 
declared that the decree obtained in the suit [9283 No 127 of 1882 was 
obtained by fraud and that the same had no binding etfect so far, at all 
events, as the estate was concerned , that the decree might be set aside and 
the certified copy recalled , that it might be declared that the agreement of 
compromise in respect of the suit No 279 of 1883, and the decree by consent 
in that suit were inoperative to establish or confiirn the fiaudulent decree of 
1882, or to enlarge the powers of the defendant Sreemutty Mohamoyee Dabee 
to deal with the Government securities, for an injunction to restrain the 
defendant Kally Doss Mullick fi om taking any steps whatever on the decree in 
the suit No 127 of 1882 , and for an injunction to restrain the defendant 
Sreemutty Mohamoyee Dalbee from negotiating, selling, or in any wise dispos 
mg of the Government securities 

a 

The plaintiffs obtained a rule calling upon defendants Kally Doss Mullick 
and Sreemutty Mohamoyee Dabee to show cause why a wiit of injunction 
should not issue against them restraining the defendant Kally Doss Mullick 
from taking any steps whatsoever on the decree in suit No 127 of 1882, and 
restraining the defendant Sieemutty Mohamoyee Dabee from negotiating, 
selling, or in any wise disposing of the Goyernrnent securities 

Mr Hill in support of the rule 

Ml Puqk showed cause 

Section 44, illustration (f*), of the Specific Relief \ct shows that the immediate 
reversioner, a Hindu widow, with the consent of the immediate reversioner, can 
make a good title in favoui of a stianger as against more lernote reversioners-^ 
Jadomoney Dabee v Sai odapi osono Mooketjee (Boul , 120^ The leason o>the rule 
IS given m Chinqa Pei shod Kiu v Snmbhoonath Bui man (22 W E , 393) It is 
immateiial whethei the convevance is by one oi two deeds — Kishen Geer \ 
Busqeet Hoy (14 W R , 379) [PlGOT, J — Is the lule applicable when the 
transaction amounts to a fraud on the inheritance There is nothing fraudu- 
lent in the transaction The reveisionei has the i ight to relinquish his reversion 
foi whatevei consideiation he chooses He has a right to withdraw his objection, 
and whatever terms may be come to between him and the widow do not affect 
Kall> Doss Mullick [229] IPIGOT, J — Suppose that Peary Mohun had not 
brought the suit which was compromised, could the plaintiffs have sued I 
appiehend not The Priv\ Council do not sa^ in what cases reversioners 
remote may sue, but only throw out that there may be such cases 

The cases of Bajbullnbh Sen v Omesh Chunder Booz (I L R , 5 Cal , 44) 
goes the length of deciding that even where the immediate reversioner, who 
has lelinquished his right, dies before the widow, the next reversioners have 
no rights See also Tiilochun Chnckerbutty v Umesh Chunder Lahtn 
(7 C L R , 571), Nofcrdoss Boy v Modhu Soondan Burmonia (I L E , 5 Cal , 
732) [Pilot, J , referred to Gauri Dat v Gut Sahat (I L R , 2 All , 41), 
where more remote reversioners w^ere allowed to sue on the gropnd of fraud ] 
In Ktshen Geer v Busgeet Boy (14 W R , 379) Markbi, J , refers to a decision 
of the Privy Council as being opposed to the rule That appears to be the 
case of Bajlakhi Debia v Gakul Chandia Chowdhiy (3 B L R , P C , 57 , 12 
W E P 0 , 47 , 13 Moore's I A , 228), where their Lordships say that the 
consent of kindred must generally be understood to be all those who are not 
likely to be interested in disputing the transaction But they do not decide that 
all possible reversioners must consent [PiGOT, J , referred to Bam Chunder 
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Poddar v Hart Das Sen (I L B , 9 Cal , 463), Varjtva/n Bangn v Ohel$t 
* Ookaldas (I L B , 5 Bom , 563), Sta Dast v Gur Sahat fl L B , 3 All , 362 )] 

Pi^ot, J. — I need not detail the form in which this matter now comes 
before me It appears sufficiently from the pleadings and affidavits in the present 
case and from the pleadings in the former case from which this case springs 

The plaintiffs seek to restrain the defendant Kally Doss from executing a 
decree of this Court in a suit brought by him against the defendant Sreemutty 
Mohamoyee Dabee on the ground that the decree in that suit was obtained 
by collusion between her and Kally Doss 

The first point taken by the defendant is, that the plaintiffs are clothed 
with no right such as to entitle them to maintaiit their suit at all, on the 
ground that the suit instituted by Peary [230] Mohun against Kally Doss and 
Sreemutty Mohamoyee Dabee to set aside the decree in the befoie-mentioned 
suit was compromised in such a manner as entirely to bar the plaintiffs' 
rights m respect of her deceased husband, Monohur Mookerjee, inasmuch as 
the consent decree obtained in thac suit amounted in effect to a disposition by 
the widow and next reversioner (to use the inaccurate but generally used phrase 
of the estate so as entirely to defeat the right of persons subsequent to that 
reversioner , and in support of that proposition the case of Jadomoney Dabee v 
Sarodaprosono Mookerjee (Boul , 120) and Gunqa Pershad Rur v Shumbhunath 
Burmun (22 W B , 393) and other authorities have been relied upon I refrain 
from detailing those authorities, because deciding this matter as I now do 
before the conclusion of Mr Pttgh*s address, I desire to leave it open to 
counsel in case of an appeal to rely not only on those cases, but on others 
which he may find necessary to refer to having regard to the opinion I have 
thrown out 

Wqfe it necessary to decide whether or not an alienation 5y a widow and 
next reversioner without the consent of subsequent reversioners is binding on 
them, I am ready to decide the negative of that proposition, and as 
authority I refer to Varjtvan Bangjt v Gheljt Gokaldas (I L B , 5 Bom , 663), 
Ooun Dat v Our Sahat (I L B , 2 All , 41), and Sta Dast v Gtii Sahat (I L B , 
3 All , 362) in the matter of which cases, it was, as I think correctly, thrown 
out by the Court that the law could not be considered as settled m favour of 
the law as contended for by Mr Pugh I follow the Bombay case as expressly 
negativing that proposition, and it appears to me difficult to meet the argument 
suggested by Mr Mayne m his work on Hindu Law, s 547 “ It must be 
remembered that where an estate is held by a female, no one has a vested 
interest in the succession Of several persons then living, one may be the 
next heir in the sense that, if be lives, ne will take at her death in preference 
to any one else then in existence But his claim may pass away by his own 
death, or be defeated by the birth or adoption of one who would be nearer 
than himself It certainly does seem to be common sense that the person 
who turns out to be the actual reversioner should not find his rights [ 881 ] 
signed away by the consent of one who when he consented had a pre- 
ferable title in expectation, but who in the actual event proved to have no title 
at all ” I can see no answer to that argument in justice, and I do not thmk 
that the authonties as they now stand would bear me out in dissenting from 
it I am not unconscious of the deep respect to be paid to the Judge who 
decided the case of Jadomoney Dabee v Sarodaprosono Mookerjee (Boul , 120). 
But that case was decided before the expression of opinion by the Judicial 
Committee df the Privy Council in Bftelakht Debta v Oakul Chandra Ckowdhry 
(3BL B P 0,67,12W B P 0 , 47 , 18 Moore^s I A , 228), which xs reUed 
upon by Sabobkt, C J , in the Bombay case, and last, but not least importanty 
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itx the expression of doubt as to the proposition now under discussion, expressed 
by Garth, C J , and I^IELI), J , in Bam Chunder Pcddar v Han Das Sew 
(I L E , 9 Cal , 463; 

I have said that so far as necessary I decide the proposition in the nega 
tive, but I must add that under the circumstances of this case, had I acceded 
to Mr Pugh'^ proposition which I do not, I should still continue the injuno 
tion to the hearing It appears to me, for reasons I shall lefer to presently, 
that it IS important to the parties that the property should be pre&er\ed to 
the hearing, and that it is not contrary to the law of the Court under those 
ciroum«tances to grant the injunction (Ilis Lordship then dealt with the 
facts of the case and continued ) In the face of those facts it would be an 
entire absence of the discretion ot the Court to remove the protection which an 
injunction places over the property until the truth or falsehood of the grave 
charges against these two persons shall have been investigated by oral evidence 
It appears to me that neither m lav\ nor on facts such as can be established 
by aftidavit should I be justified in leleasing the property from the injunction 
But, of course, in doing this I must not be taken as expressing any opinion as 
to the truth or falsehood of the plaintiffs’ case 

Buie absolute 

Attorney for the plaintiffs Baboo Okhoy Chuyidci Dutt 

Attorneys foi the defendants Baboo P N Bose and Baboo 4 T Dhur 

NOTES 

[CONSENT OF THE REYERSIONER- 

The question to what extent the consent of the next reversioner to an alienation b^ a 
Hindu widow binds the remoter revt^isiontrs wis discussed b> a Full Bench of the Calcutta 
High Court in (1884) 10 Cal , 1102 Sie the Notes to that case i^ec als(f 25 Bom 
129 (140) 

II INTERIM INJUNCTIONS-- 

See also (1895) 22 Cal p 459 (460)] 

[8323 PRIVY COUNCIL 

Thi 20th and 30th June, 1883 
Present 

Lord Watson, Sir B Peacock, Sir E P Collier, Sir E Coik h 
and Sir A Hobhouse 

Kalikomul Mozumdar and others Defendants 

versus 

Urn a Sunker Moitra Plaintiffs 

[On appeal from the High Court at Fort William in Bengal ] 


Htndu law — Inheritance — Sueces&ton of adopted son on the mothei's side 
An adopted son under the law prevailing in Bengal occupies as regards inheritance, the 
position in the family of the adopter as a natural born son^ (except in a few instinces 
defined in the Dattaka Chandrika and Dattaka Mimansa) succeeding collaterally, as well as 
lineally, his relations by adoption Ptidnia Kumar t Debt Chon dram v The Court of Wards 

(1 li B , 8 Cal , 802 SC L R 8 I A 229), referred to and followed Where a natural 
bom aon, had there been one, would have been entitled to succeed a maternal uncle, as being 


6 CAt,— 21 
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brother'!) daughter’s son to the latter, held^ that an adopted son, who hid been adopted by a 
widow under her deceased husband’s authority was entitled, lA^ike manner to inherit, at the 
death of the widow, from her father's brother 

Appeal from a decree (21st June 1880) of a Full Bench of the High Court 
(I L K , 6 Gal , 266), reversing a decree (31st May 1878) of the Officiating 
Additional Judge of the Bajshahye District, which affirmed a decree (20th 
December 1877) of the Second Subordinate Judge of Bajshahye 

The suit out of which this appeal arose was brought for the possession of 
a share in a family estate in lands situate in the Pubna rillah, the plaintiff 
claiming to inherit m the family of a widow who had adopted him under the 
authorit> of her deceased husband The widow died in 1872, before her 
mother, who lived till 1873, and who had inherited from her son in 1816, the 
share which, with additions to it, her daughter's adopted son now claimed 
The defendants were grandsons of the widow’s father’s brother, as showh b> 
the following pedigree table - 

[383] Shibnath Mozumdah 

died many years aqo 


I 

Kalinath, 
died before 1852 


Mothooranalh (died 
pendente ht^), ongiual 
defendant in this suit 

I 

Kali Komul 
Tanni Komul 
Jogendro Nath 
(the prenent appollantfl) 

Bhobani, widow of Kristonath, having inherited from Mokhund Nath, 
continued for some years joint with Kalinath, her deceased husband’s brother, 
and before the death of the latter had separated from the rest of the family 
\fter Kalinath’s death his son Mothooranath, father of the present appel- 
lants, held jointly with Bhobani, these two becoming separate in 1852, and 
specifying their shares in an ansha patro 

In 1873 Bhobani died, having survived by one >ear her daughtei Hurro- 
soondery Debia who had been married to Joy Sunker Surma Moitra He died 
without issue in 1843, having given, as was alleged, the authont> under which 
his widow adopted the plaintiff m or about 1852 

In December 1876 the plaintiff, who had received the name of Uma 
Sunker Moitra, made the present claim to the estate of which Bhobini, his 
maternal grandmother by adoption, had been in possession The plaint classi 
fled in three schedules the properties comprised in that estate, the first and 
second containing what the plaintiff alleged to have jointly belonged to Bho- 
bani and Kalinath after their separation from the rest of the family, and the 
third refemng to property acquired by Bhobani and Mothooranath while 
joint * • 

The defence was that Hurrosoondery Debia had not obtained any permis- 
sion, either real or written, from her husband to adopt a son, nor had she 
adopted the plaintiff ^ 

\lso thc4 by the shastrae an adopted son could not inherit in the manner 
claimed 

Issues having been fixed on these points, the Second Subordinate Judge 
of Bajahaliyo found that the plaintiff had been duly adopted by Hurrosoondery 


Kristonath Bhobani 
died about 1816, A D | died 1st Doc 187^ 


Mokund Nath, died in Hurrosoondery Joysunker Suima 
1816, A D Infant died April 1672, A D 

and unmarried died April 1843 (said 

by plamtifi to have adopted 
him m February 1854) 
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under power given to hei; by her husband But [28*I3 he held that, by Hindu 
law as declared in Mo}un Moyee Debeah v Be$oy Kri^hto Gobsamee (W R F 
B 121), an adopted son did not inherit from the relatives of his adoptive 
mothei The suit was therefore dismissed 

The plaintiff appealed to the District Judge, the defendants hling a cioss 
a|)peal against the finding of the adoption Both appeals were dismissed by 
the Officiating Additional Judge 

On an appeal to the High Court, a Divisional Bench (Morris and PuiN 
SEP, JJ ) referred to a Full Bench the question of the plaintiff’s right to inherit 
in the family of his adoptive mother, citing the abovementioned Morun 
Moyee Debeah v Bejoy Kiishto Go^&amee(VJ R F B 121) as against the right 
claimed, and the case of Puddohamarei Dehm \ Jugqut Kishore Achat jce 
(I Lv B 5 Gal , 615) as in favour of it 

The Judgment of the Full Bench (Garih, C J , and lA( KbON, Morris, 
Mittlr, and Tottenham, JJ ) was delivered b> Hitter, J , to the effect 
that the weight of authority supported the proposition that an adopted son 
takes, according to the Hindu law prevailing in Bengal, by inheiitance from 
the relatives of his adoptive mother The judgment of the Full Bencli is 
leported in the Indian Law Bepoits, 6 Cal 25b 

The decrees of the lower Courts were accoidingU leversed In review, 
afterwaids, the amount of the shaie m the family property allowed to the 
plaintiff was modified, the present appeal including both decrees 

Mr J Graham^ Q C , and Mr R V Doyne appeared foi the Appellants 
Mr J F Leith, Q C , and Mr G W Atathoon for the Respondent 
For the appellants it was argued that the present case was not governed 
by the decision in Piidmakuniat i Dehia v The Coiut of Wards ^ In the 
latter case the question had been raised whether the adopted son of the 
maternal grandfather of the deceased whose estate was in dispute had a title 
as heir nearer than the maternal grandfather s giandnephew The adopted son 
in that case [233] made his first step in tiacing his title tluough his adopted 
father , and he was held entitled to succeed his adoptive fathei s daughter s son 
That decision, howevei, must be understood srciindum materiavi, and would not 
apply wheie, as heie, the adoptive son claimed at once loiigh his adoptive 
mother It had not >et been held that an adopted son could claim through 
the adopting widow without tracing thiough his adoptive father The right 
of the adopted son to succeed in the family of hit» adoptive fathei ’s widow 
might be attributed to the widow’s being regarded as a surviving pait of the 
husband himself To his gotra she belonged The act of the widow in adopting 
was the husband s act, and she was only the instrument Thus it was 
that the widow, though a minoi, could adopt See 2 Macnaghten’s Hindu 
Law* chaptei VI, case 5 , and the Vyavastha Darpana, 521 Wheie theie 
were more wives than one the adopted sou became the son of all, and not of 
one wife specialK So that doubts must exist as tq the right on the part of 
the fi^opted son to inherit fiom the widow apart from inheiiting tlirougli his 
adoptive father Reference was made to Sutherland ’s Synopsis, note 20 
Dattaka Mimansa, sections 2 and 6 , Dattaka Chandrika, sections 3 and 5 , 
Dayabhaga, chapter X Macnaghten’s Hindu Law, chaptei VI , I Strange H 
L . chapter 4, paragraph IV , II Strange H L , appendix to chapter 4 , Mavne 
H L , and Usage, paragraphs 149 et seq , Ist edition , Gimga Mya v Kishen 
Ktnhor Shmvdhry (3 Sel Rep^l28 , new ed 170) , Gunga Persad v Brijwiaee 

•Ic h a Caf The judgment of the Judicial Committee in this case was given 

on 12th November 1881 
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Ckotvdratn (S D A 1859, p 1091) , Morun Moyee Debeah v Bejoy Knshto 
(lhssamee(W E, F B 121) , Chtnna Bama Krishna Aiyyarv Mtnacht Ammal 
(7 Mad H C 245) , Teen Cowrie Chatterjee v Diiionath Banerjee (3 W B 49) , 
Ptiddokumaree Debta y Juggut Ktshor Achar^ee (I L E 5 Oal , 617) 

Their Lordships’ Judgment was delivered by 

Sir R. Couoh. — This suit was brought by the respondent against tHFe 
appellant to recover certain property which he claimed [286] as an adopted 
sdn The former owner of the property was Knstonath, who died m 1815, 
leaving a widow, Bhobani, and a son who died in the following year unmar- 
ried and a daughtei Hurrosoondery who was married to Joy Sunker Surma, 
and died in April 1872 Bhobani died on the 1st of December 1873, and the 
respondent claimed to be entitled to the property on her death, as having been 
adopted by Hurrosoondery, with the permission of her husband, who died in 
1843 The appellants are the sons of Mothooranath, the original defendant, 
who died pending the suit He was the nephew of Knstonath, and took posses 
Sion of the property on the death of Bhobani 

It was satisfactorily proved that Huiiosoonder> adopted the respondent 
and performed the requisite ceremonies in 1854, having previously adopted a 
son, who died in October 1850, and the question*^ in this appeal are — 

(1) Whethei Hurrosoondery had the permission from her husband to 
adopt, which is required by the law of Bengal , and 

(2) Whether the lespondent, as an adopted son, can succeed to the 
property in suit 

The Subordinate Jucige held that an authenticated cop> of a written 
permission, purporting to be executed b\ Joy Sunker, empowering Huirosoon 
dery to a(}opt three sons in succession, was admissible in evidence The Appellate 
Court held that it was not admissible, as tliere was no evidence that a search 
was made foi the original It is not necessar> to decide which is right, as 
their Lordships are of opinion that there is suihcient evidence of the pei mission 
without the copy A hebanama or deed of gift, executed by Joy Sunkei in 
favour of Huirosoondery contains a statement that he had executed in her 
favour a deed of permission to adopt In the deed by which the first adopted 
son was given in adoption b> his mother to Huriosoondaiy there is this 
passage — * Your husband, Joy Sunker Moitra, being without issue, gave you 
dunng his lifetime permission to adopt a son, and has since died ’ This <^ed 
18 witnessed by Mothooranath And in his deposition taken in the suit he 
admits that ** the respondent was treated and acted as a son to Hurrosoondery, 
calUng her mother, and Bhobani grandmothei, and Mothooranath himself 
^ mama ’ or maternal [237] uncle, and he answered accordingly ” There is, 
therefore, no ground for setting aside the findings of the lower Courts that 
there was a valid adoption ^ 

As to the second question, their Lordships have held in Padvui Kumar i 
Debta v The Court of Wards (L E , 8 L A , 229 I L E , 8 Oal 302), that an 
adopted son succeeds not only lineally, but collaterally, to the inheritance of 
his relirtives by^adoption In that case the claimant was the adopted son of 
the maternal grandfather of the deceased, and it was argued for the appellant 
that it was distinguishable fiom this case But their ijordshixis laid down 
that adopted son occupies the same position in the family of the adopter as 
a naturaLborn son, except m a few instances, w^hich are accurately defined 
both in the riattaka Chandnka and Dattaka Mimansa That this is the Hmdu 
law is shown by the careful exaniiaation of the authorities by the learned 
Native Judge who delivered the ludgmant of the Full Bench of the High Court, 
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whiob IS the subject of this appeal The respondent claims to succeed as 
being the daughter s son, and consequently the heir of his maternal uncle at 
the death of the widow, which lie would be if he weie a natural born son , 
and as an adopted son he is in the same position This is clear from the 
Dattaka Mimansa, Si 6, p 50, where it is said “ The forefathers of tlie 
adoptive mother only are also the maternal grandsiies of sons given and the 
lest, for the rule regarding paternal is equallv applicable to maternal giand 
sires (of adopted sons) ’ Their Lordsliips are, therefore, of opinion that the 
decree of the High Court in favour of the respondent is light, and tliey will 
humbly advise Hei Majesty tliat it should be affirmed, and this appeal dis 
missed, and the appellant will pay the costs of^ it ^ 

Appeal (lismnsed 

l^olicitors for the appellants Messis Wienirnorc and Sioinhoi 
Solicitoi for the lespondent Mi T L Wilson 


NOTES 

[I EFFECT OF ADOPTION AS REGARDS STATUS IN THE ADOPTEp FAMILY— 

The adopted koii ih, in all resp 0 f,ts like a iiituril sun except to tho extent defined in the 
texts — 10 Cal 2^2 alhrniing G Cal 256 , 8 Cal ^02 Thus he c in succeed as the daughter s 
son (9 Cil 70) as the sister s son (10 Cal 2-12) roUafnnlhf is bamihu 17 Cal 518 lineally 
as a snkulya or mmamAaka (6 Cil ‘289) 

The grandson by iin adopted son is i grandson equalh with the grandsons b\ i legitimate 
son though the extent of his shire rclitneh to them ma\ difiei — (1905) 1 C L J ^88 
(400) 

On aceouiit of this identity between the natui il born son Ind the adopted sun a diughter 
having adopted a son, nia> be ontithd to tike i bequest limited to daughters nxth sms ’ — 
(1906) 3^ Cal 947 10 C W N 095 3 C L 7 502 The infeiioiiU of shares of the 
adopted sou docs not obtain is igiinst utliei collitinl heirs — (1881) 9 C L R 37J 8C 
L H 57 Having regiidtothe fictof oiih one man succeeding to an imjurtijple estate, 
uid to the fact that an idoptcd son is but the substitute foi an uirasa son and oeeupies an 
inferior position relativch to him the Alidias High Com t upheld the claims of the legitiirato 
sou born aftet the idoption to succeed to in impirtible estate subject to the law of primoge 
luture — 17 Mad 422 

II THE AUTHORITY OF THE DATTAKA GHANDRIKA AND THE DATTAKA MIMAHBA 

This point was full\ discussed in (1895) 17 All 294 but the ]udgiTient of the majority was 
reversed in 21 All 412 PC] 


[238] PRIVY COUNCIL 
Tk( loth and 11th July, Itfbi 

PRliibE^T 

SiK B PEACOCK. &1B R P Collier, Sir R Colch, and Sir A Hobhouse 

Na)ban J3ibi Defendant 

vet 6 us 

Chand Bibi Plaintiff 

[On appeal from the Court of the Commissionei of the 
Sitapui Division of Oudh j • 


Qrant Constf notion of qifi — liesumption — Tribal oustom — Emdciice o) 

intention 

In view of the oircuinstanoes undei which an oral lease of villages at a favourable rate of 
rent and of indefinite duration, was made by tho proprietor, a talukdar, in favour of her 
daughter^ it was held not to be a lease for life, but to bo resumable at tho lessor’s pleasure 
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Tho parbies belonged to a tribe (Ahban), appearing to be Mahomedan, but lu regard to 
inheritance and maintenance, having customs ol its own, which permitted the resumption 
There was no evidence of the lessor’s intention contemporaneous with the making of the 
lease , but her will executed within two years after and made known to the Qovernment to 
show the future succession to the taluk, contained a bequest of the same village to the lessee, 
with express reservation of power to alter this disposition i/eZd, that this was evidence 
bearing on tho question of intention 

Appeal from a decree (26th March 1879) of the Commissioner of the Sitapur 
Division of Oudh, confirming a decree (30th July 1878) of the Settlement 
OfiQcer of Kheri « 

The plaint% in the suit out of which this appeal arose sued in the 
Settlement Court of the Kheri District, claiming as proprietor to recover posses- 
sion of four villages from the defendant, stating that m the Fash year ^267 
(A D 1859 60), she had temporarily leased the villages in dispute to the 
defendant, her daughter, a widow then without means, on favourable terms for 
her support , but had afterwards cancelled that lease 

For the defence the right of the plaintiff to resume was denied, and a 
title to these villages founded on a division of the family estate made by the 
defendants brothei, AsmatuUa Khan, since deceased, was alleged It was 
also contended that the plaintiff had become, constructively, a trustee of these 
villages for the defendant, the latter having been induced by her to consent to 
the settlement being made with her m A D 1858, corresponding to 1266 Fash 
The plaintiff obtained a decree in the Settlement Court, which [839] 
was confirmed by the Commissioner on appeal, the following statement of the 
facts being given in his judgment — 

Madar Buksh was the talukdar of Kotwara Mussamut Chand Bibi (the 
plaintiff^ was his wife, and Mussamut Najban Bibi (the defendant) was their 
daughter Madar Buksh died about the time of the annexation of Oudh, and 
if after that event, too soon for the summary settlement to have been made 
with him His eldest son having died before his father, the first summary 
settlement was made with the second son Asmatulla Khan who was killed 
during the mutiny in 1265 Fash In consequence, the second summary settle 
ment, that of 1266 Fash, was made with the plaintiff Hei name is in the 
general list of talukdars prepared under Act I of 1869, and in the subordinate 
list No II, which declares the taluka to descend one and undivided The 
defendant married one Karamatulla Khan who died in 1265 Fusli, and after 
his death she lived with her late husband s family up to 1267 Fash, when find 
mg that her husband's brothers sought to depiive her of her husband's share of 
the common property, she went to live with her mother at Kotwaia Since 
1267 Fash, the defendant has been m possession of the four villages forming 
the subject of this suit In 1269 Fash, in consequence of a circular issued 
bv the Deputy Commissionei under tho oiders of the Local Government, 
the plaintiff made a will, in which she bequeathed the said villages to defendant 
She did not specify m the will whether they were to be defendant's for life or 
for ever, but she directed the defendant was to pay whatever Government 
revenue might be assessed on the villages to the talukdar in whose kabuliat 
they were to r^ain In this will the plaintiff reserved the right to revoke it 
or to alter it at her pleasure This will was duly registered In the yeax 
1285 Fash, however, the plaintiff had become displeased with her daughter, 
the defendant, and she executed a codicil to the will m which she revoked the 
grant of the four villages in defendant’s favour ” 

The Commissioner also found, in concurrence with the Settlement Officer, 
that there was no evidence showing that the defendant had obtained posses- 
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Sion of the four villages in dispute upon a division by Asmatulla Khan, or 
before 126^ Fash, or had any title to them independently of the lease He 
confirmed the find-[2t0]]ng that the parties were of the tribe of Ahban Thakurs 
according to whose jQustoms, they being an old Hindu clan, the mother was 
not bound to provide maintenance for her daughter 

Mr J D Mayne and Mr Theodore Thomm, for the Appellant, argued 
that, there being no evidence of the terms of the lease, the presumption was 
that it was for the life of the lessee The alleged special customs had no 
application to the rights of the parties The case did not fall within s <52 of 
Act XVII of 1876 (The Oudh Land revenue Act, 1876), which^also i^rovided in 
8 53 a special procedure , nor could the right to resume be claimed under any 
other law * 

Mr B V Doyne for the respondent was not called upon 

Their Lordships’ Judgment was delivered by 

Sir A. Hobhouse - -The single question in this appeal is whether a lease 
or gift made orally, and for indefinite duration, by one of the parties to tlie 
other, is a lease for life, or a lease or gift resumable eithei at the pleasure of 
the lessor or upon notice 

With lespect to any difference between resumption at will and resump 
tion upon notice no question has been raised, and it would seem, from the 
state of the pleadings, that no question could be raised because in the plaint 
it is stated that the defendant, who is the lessee, was infoimed by the lessor 
of hei intention to cancel the lease, and that she resisted the action, and no 
issue is taken upon that statement 

The parties stand in the relation of mother and daughter, and the cir- 
cumstances under which the gift was made are these The mother is the 
talukdar of a taluk containing a number of villages The daughter mairied and 
became a widow For some time she lived with her husband s family She 
then quarrelled with them, and it would seem that they deprived her of her 
share of the husband’s property, upon which she came to her mother in destitute 
circumstances, and her mother gave her the property in question by way of 
maintenance The parties belong to the tribe of the Ahbaus, who appear to 
he Mahomedans, but with several customs of their own , and it would seem 
that their law of inheiitance and their law of maintenance is a tribal law 

[241] Now in the first place, it is to be observed that the mother, the 
plaintiff below, is only seeking to resume that which is a portion of her taluk 
Pnmd faice she has a right to do that, and it is incumbent upon the person 
who IS resisting the resumption to show a good title against the talukdar The 
question is whether the defendant, who sets up this gift or lease, has shown 
such a title 

There was a great deal of evidence given in the Court below as to the 
customs of the Ahbans The evidence principally related to the custom of 
inhentance, because the defendant set up a title either by inheritance, or by 
the law of succession mixed up ^ith the allegation of a will m her favour 
Those issues have been found against her in the Courts below, and there is no 
dispute about them now But besides the evidence of the custonss which relate 
to inheritance or succession, several witnesses have said that where a gift is 
atade by way of maintenance it is a gift resumable by the grantor It appears 
to their Lordships that both Courts have found in favojir of that evidence 
TJiere is none the other way Thieonly witness who speaks as to th e non - 

~ “ Relating to the habihtv to resumption of rent free grants, and grants at favourable 

rates of rent 
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resumabihty of such grants, speaks of grants made to a daughter of the family by 
way of dowry and upon marriage Both the Courts below, as their Lordships 
read the judgments, have found in favour of the power of lesumpbion The 
Settlement Officer says, speaking of the gift to the defendant **lt is shown 
to be now. and was so from the first, a lease to her for her maintenance, and 
therefore lesumahle at the pleasure of the proprietor of the estate ' That is m 
accordance with the evidence . and tlieir Lordships lead that, not as a conclu- 
sion of law found by the Judge himself, but as his interpretation of the 
evidence The Commissioner says this Fust he finds that, according to the 
custom of the Ahbans. the defendant would have no light to maintenance 
from her mother He then ad^^s ** Defendant has therefore no claim, either by 
custom or by special necessity, to the continuance. o4this grant, which it appears 
to me cannot be regarded as anything but a compassionate allowance for her 
maintenance, granted by hei mothei undei peculiar cii cum stances, whiclf now 
no longer exist ” Then he goes on to say that if it had been made in mone> 
there could be no doubt [242] that It could have been stopped, and it cannot 
make any difference that the mother had followed the common custom of giving 
a benehcial mtpiest in land instead of an allowance in money He further 
shows that the old native custom alwa\s lecogni/od a right of resumption on 
the part of the talukdar even lu cases of maintenance piopei. though he sa>s 
it was exercibcd with a gieat deal of discretion in agiadual and merciful wa^, 
BO that the whole of the resumption did not fall upon a single generation But, 
he argues, if the right of resumption existed in cases wheie there was a right to 
maintenance, much moie would it exist m such a case as this, where there is 
no right to maintenance at all 

Therefore both Courts have found that hv the tribal custom the right to 
resumption exists, and it appeals to their Lordships that such is the fair effect 
of the dl'idence on the subiect 

Then there is anothei piece of evidence which is not without bearipg upon 
the plaintiff s right to lesume In answei to the ciiculai sent out by the 
Government talukdars, desuing to know who were then successois. the plain 
tiff followed tlie not uncommon course of making what was called a will by 
way of pointing out to the Government who the successor was In that will 
she appoints as her geneial successoi hei grandson. Baza Hussain but she 
states that “ those entitled to any rights will continue to enjoy those respective 
nghts in accordance with the details lecorded heioin ' Then she goes on to 
say “ Until I die T have the light of revoking and confirming, and of decreas 
mg and inci easing and of altering So tliat, although she states that certain 
persons have lights, she at tlie same moment asserts her own right of altering 
those dispositions if she pleases Now among those rights are foui villages to 
be held by the defendant, and it is stated again that those four villages will 
remain with the defendant with the Government jurama upon them,*' and so 
forth There wo have slated on the face of a foiinal document put m for the 
purpose of informing the Government of the state of this taluk, that the taluk- 
dar then claimed the entire right of altoi ing J^he disposition of these verv four 
villages 

[248] Such evidence is by no means conclusive, and under some circum- 
stances it might be worthless oi even maduiissible But in this case we have 
absolutely no evidence of the intention of the donor, which is contemporaneous 
with the gift The ^ill was made within two years, at the longest, after the 
gift, and many \ears before the events which led to its revocation Under 
such circumstances a formal declaration by the donor as to the positions of 
herself and the donee with reference to the gift ought not to be disregarded 
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In the year 1876 the plaintiff made what is called a codicil to her will, 
and thereby revoked the gift to her daughter 

At that time the ciicumstances in which her daughter was, had very much 
altered for the better, and the relations between the mother and the daughter 
had altered too, hut for the worse We have, however, no concern with the 
reasons given by the mother for altering her dispositions The fact is that she 
claimed the full right of altering them, and she has chosen to do so Having 
altered them, she brought this action for possession, and it has been decided 
that she has the power of resumption For the reasons above given their 
Lordships entirely agree with the decision of the Courts below 

Something has been said as to the effect«of s 52 of Act XVII of 1876, 
the “ Oudh Revenue Act,’** but it does not appear to have been the ground of 
the decision in the Courts below, nor to have been much discussed, and their 
Lordships express no opinion about it 

The result is that the appeal should be dismissed with costs , and their 
Lordships will humbly advise Her Majesty to that effect 

A 2 )peal dn^missed 

Solicitors foi the Appellant Messrs Barrow and Roqers 
Solicitor for the Respondent Mr T L Wihon 

[244] APPELLATE CIVIL 

The 23} d Notemher, 188^ 

Present 

Sir Richard Garth, Kt , Chief Justice, and 
Mr Justice Maclean 

Rajanikanth Biswas and others Defendants 

VC} sits 

Ram Nath Neogy and others Plaintiffs 

Sale in execution of decrex — Share in joint family pioperty — Family dioellmq 
house — Service /ents — Bight of pmchaser 

Whore the interest of one of several joint tenants in a familj dwelling house and in 
certain lands let out on service tenure, i<3 sold in execution the purchaser is entitled to joint 
possession of the dwelling house with the other nhaioholders and also to a right to share in 
the service rents 

Kowar B%jo% Kesal Roy v Samasundari (BLR Sup Vol 172 2 W R Mis 30) 

commented on 

The plaintiffs on the 17th July 1867 purchased at an execution sale 1 anna 
3 gundas 2 cowries 2 krants m a certain taluka belonging to the Biswas 
family , and on the 17th Srabun 1275 they took symbolical possession through 
the Court, but on attempting to take actual possession of a» part of then 
purchase, they were obstructed and prevented by the defendants (the judgment 
debtors) from so doing On part of the land so purchased, the family dwelling 
house of the defendants was situate , another part of the, land claimed was let 

* Appeals from Appellate Decrees^ Nos 788 784, 738 and 789 of 1682, against the decree 
of Baboo Parbuti Kumar Mitter, Extra Subordinate Judge of Mvmonsing, dated the Gth 
February 1882, modifying the decree of Baboo Tara Prosonno Ghose, the Second Munsiil of 
Attiah, dated the 22nd April 1880 
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out on lease to certain tenants on service tenures In three other suits the 
plaintiffs claimed possession of certain tenanted land and of lands which the 
tenant had relinquished, and on which one of the defendants had built a house 
The plaintiffs, therefore, on the 12th July 1879, brought these suits against the 
defendants (the judgment-debtors and the rest of the Biswas family and the 
trespasser) to recover khas possession of the properties, praymg for their share 
m the family dwelling house and for a share in the rents in the tenanted 
properties, and for wasilat The defendants pleaded limitation, and stated 
that some of the lands [246] claimed did not belong to the taluk claimed 
The suits were heard together 

The Munsiff found that the suits were not baried, and that the plaintiffs 
were entitled to the properties sued for, but held that they were not entitled to 
khas possession, and gave them a share in the rental of the family dwelling 
house and in the other lands in dispute, leaving the amount of wasilat to be 
ascertained in execution of the decree The defendants appealed, and the 
plaintiffs brought a cross appeal as to the question of khas possession to the 
Subordinate Judge 

The Subordinate Judge dismissed the defendants appeal, and decided that 
the plaintiffs weie entitled to khas possession, and were entitled to joint 
possession with the Biswas family in the family dwelling-house, and to a 
declaration of their rights to receive rents of the properties claimed 
The defendants appealed to the High Court 
Baboo Kishon Mohun Boy foi the Appellants 

Baboo Snnath Dass and Baboo Bimmt Coomar Bose for the Eespondents 
The Judgment of the Court (Garth, C J , and Maclean, J ) was 
delivered by 

Oa'Hh, C J — These are four cases, in which somewhat similar claims were 
made by the plaintiffs ^ 

4t an auction sale in execution, the plaintiffs purchased the right, title and 
inteiest of the defendants Nos 1 and 2, who are members of the Biswas 
family,* in certain propel ty, which those defendants were jointly entitled to, 
and in possession of, with the othei Biswas defendants , and amongst other 
lands, which were included m the purchase, was the right, title and interest of 
the defendants 1 and 2 m the joint family dwelling house 

Othei portions of the family property consisted of lands let out to tenants, 
whilst others again were held by one or two of the Biswas defendants in rather 
a peculiar way, which I shall presently explain 

\t present we will deal with one of the cases only (No 738), which relates 
to the joint family dwelling house, and to one or Ca46j two plots of land which 
were held bv tenants of the family on service tenure 

The Munsiff held that the plaintiffs were not entitled to be put into joint 
possession of the dwelling house with the rest of the Biswas family, but only 
to receive what would be a fair rent for the interest which they had bought m it 
The Subordinate Judge thought otherwise He decreed that the plaintiffs 
were entitled to be put into joint possession with the other Biswas defendants 
of the family dwelling house, and also that the plaintiffs were entitled to receive 
their share of the service rents of the other plots 

# It has been contended before us that the Subordinate Judge was wrong, 
and that iif^n the interest of one of several joint tenants in a family dweUing- 
honse is sold m execution, the purchaser is not entitled, as a matter of law^ 
to joint poss^ion of the dwellingi^house with the other shareholders, 
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We know of no law which justifies this contention We find, on the 
contrary, that, in order to obviate the inconvenience which would aiise fxom 
strangers being thus introduced into a joint family dwelling house, the Code of 
Civil Procedure {see s 310*) gives the other shareholders under such circum 
stances a right of pre emption of the property 

If the other shareholders do not choose to avail themselves of this right, 
the law must take its course, and the purchaser has the same right ot joint 
possession as the shareholder whose property be buys 

This IS what the Subordinate Judge has deipided and we think lie is right 


We have been referred to a Pull Bench decision upon this point — Kowm 
Bijot Kesal Boy y Samasundan (B L B Sup Vol 172, 2 W E Mis , 30) — in 
which the Judges Appear to have differed in opinion and Mr Justice Klmp took 
a somewhat peculiar view of the law The rest of the Judges seemed to think 
that a purchaser under such circumstances was entitled to possession of the 
interest which he bought , but that an Ameen might be directed in the execu 
tion proceedings to make a partition between the purchaser and the other joint 
share [247]holdeis But, so far as we are aware, there is no provision in the 
present case, which would justify the Court in ordering such a partition 

Then, with regard to the other plots, it is said that the Subordinate Judge 
was wrong, because the rents of those plots were in the nature of service rents 
But whether they were oi no, we think that the plamtifis weie entitled to 
their share of them If the plaintiffs were entitled to joint possession of the 
family dwelling house with the others, it may be that the services to be 
rendered by way of rent would be quite as beneficial to them as to tflfe other 
shareholders 

Then, as legaids appeals Nos 733 and 734, the state of things was this 
that in one of those cases some seven years ago and m the other, some thiee oi 
foul yeais ago, the lyots had relinquished possession of a portion of the joint 
property, and one of the defendants had wrongfully (so fai as appeals) taken 
possession of that pioperty, and had been in possession ever since The plain 
tiffs* pra>er being that they should be restored to possession of those properties 
conjointly with the Bisw^as defendants, the Subordinate Judge has given them 
a decree to that effect we see no leason to dissent from that decree 

With regard to the last case, No 739, it difieis from the two last in this 
respect that there the ryots had also relinquished a portion of the joint pro 
peity, and one of the Biswas defendants had built a house upon it, in wdiich 
he was living, and the order which had been made by the Subordinate Judge 
is, that the plaintiffs should bo entitled to a reasonable rent for their share of 
the plot upon which the house was built They would certainly eithei be 
entitled to that rent, or else to joint possession of the land on which the house 
IS built, and probably the order which the Subordinate Judge has made is 
more favourable to the other defendants than it ought to be At any i ate, as a ^ 


*t8ec 310 —men the 

Oo fihaier of share of 
undivided estate sold in 
execution to havoj Jpre 
lerence in bidding 8 


property sold in execution of a decree is a share of undivided 
immoveable property, and two or mor^ persons oi whom one is 
a GO sharer, respectively advance the same sum at any bidding 
at such sale, such bidding shall bes deemed to bo the bidding 
of the CO sharer 3 
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matter of equity and fairness, we think that those defendants have no reason to 
complain of the decision of the Subordinate Judge 

All four appeals, therefore, will be dismissed with costs 

Appeals dismissed 


NOTES 

[The CPC 1908 O 21 r 35 contains a new provision in sub clause (2) whereby ' when 
a decree is for the joint possession of immoveable propcHy such possession shall be delivered 
by affixing a copy of the warrant in some conspicuous place on the property and proclaiming 
by beat of drum, or other customary* mode, at some convenient place, the substance of the 
decree] 


[ 248 ] APPELLATE CIVIL 

. The 7th December, 1883 

Present 

Sir Eichari) Garth,* Kt Chief Jufc>TiCE. and 
Mr Justice McDonell 


Akhil Chandra Chowdhiv Plamtifif 

versus 

Nayu and others Defendants 


Evidence — Jumma tvasil baki papas — Right of xviiness preparing them 
to refresh his memory from them 

Jumma wastl baki papers are not admissible as independent evidence of the amount of 
rent mentioned therein , but it is perfectly right that a person who has prepared such jumma 
wastl ball papeis on receiving payment of the rents should refresh his memory from such 
papers when giving evidence as to the amount of rent pa\ able 

This was a suit for arrears of rent brought by the plaintift against the defen 
dants The plaintift contended that the annual rental was Rs 31 8 0, whilst 
the defendant contended that it was Rs 25-13 0 only 

The Munsiff gave the plaintiff a decree slightly in modification of the 
amount claimed 

The defendants appealed to the Suboidinate Judge, who found that witness 
No 1 on the plaintiff s side could not speak with certainty as to the amount 
of rent received by him for the plaintiff, m former years, without referring to 
the jimma-wasil baki papers which had been written out by him at the time of 
receiving rent, and held that no weight could be attached to the evidence 
of this witnes#, as the jumma-tvastl baki papers were not independent evidence 
of themselves, and the witness himself could not speak with certainty He, 
therefore, modified the decree of the Munsiff, and gave the plaintiff a decree at 
the rate which the defendants had stated was the proper rate 

• Ap]^al from Appellate Decree No 798 of 1882, against the order of Baboo Baj Ghunder 
Bannyal, Subordinate Judge of Chittagong, da^d the 21st February 1882, modifying the 
T Nittogopal Sircar, Officiating Munsiff of Satkania, dated the 22nd 

January 1881 


m 
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The plaintiff appealed to the High Court 

Baboo Auhil Chunder Sen for the Appellant 

Baboo Snnath Banerjee for the Eespondents 

The Judgment of the Couit (Gabth, C J , and McDokell, J ) was 
delivered by 

[249] Garth, C J — We regret very much that we find it necessary to 
remand this case, but we do so, because we are led to believe, fiom what the 
Subordinate Judge himself says, that he has made a mistake in applying the 
rules which have been laid down by this Court with reference to the use of 
jumma wastUbaki papers 

There were two questions in the case first, with regard to the rate of rent 
which the defendants had to pay , and, secondly, with legard to the appropria 
tion of the payments 

We need not say anything as to the latter point, because we think that 
the Subordinate Judge was substantially right in the way in which he appro- 
priated the payments 

But with regard to the first point, the Subordinate Juftige says that he 
cannot believe the first witness who is called for the plaintiffs, because he is 
unable to sav what is the amount of rent^ which he realized from the defendant 
in the year 1241, without referring to the jumma wasil baht papers 

Now we have had the evidence of this witness read, and it appears that 
he prepared the jumma loasil baki papers and collected the rents himself, and 
yet the Subordinate Judge thinks that he had no right to refer to the papers, 
to see how much he collected from the defendants 

Of course, if he collected the rents, and put down the amounts collected 
in these papers, he had a perfect light, in giving his evidence, to refer to the 
papers to refresh his memory as to the amount of the rent which he received 
It must be almost impossible for any tahsildar, employed to collect rent in this 
way, to say what amount of rent he received in each year from a large number 
of tenants, unless he refers to his hooks, and therefore to disbelieve a man, 
because he is obliged to refer to his papeis, is obviously wrong Upon this 
ground alone we think it light to send the case back for re tiial 

Of course, the credibility of the witnesses is a question for the Subor 
dinate Judge , and if he had disbelieved this witness or any othei for a sufficient 
reason, we could not have interfered 

But as on the one hand we are bound to see that no improper use is made 
of these loastl baki papers, so on the other we are bound to see that witnesses 
are allowed to make a proper use of them 

[2d0] We, therefore, send the case back foi re trial upon this ground only 

The Subordinate Judge is no doubt perfectly light in saying that jumma 
wastl baki papers are not admissible as independent evidence taken by them 
selves, but when a witness is called, and he refreshes his memory from them, 
that IS not independent evidence , and to use such papers for such a purpose 
18 perfectly legitimate • 

The costs of this appeal will abide the event ^ 

Case remanded 


NOTES 

[See 11 Cal 407 at 409 to a similar effect ] 
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The 18th December, 1888 
Pbbsent 

8ir Bichabd Garth, Knight, Chief Justice, and Mr Justice 

0‘Kinbaly 

Chunder Nath Boy and others Defendants 

versus 

Bhoyrub Chunder Surma Boy Plaintiff 

Begtsiratton Act, 1877, s 48 — Oral agreement of sale — Subsequent sale to third 
part]^ — Notice of prior agreement — Bights of purchaser 

Notwithstanding the proMsious of b 48 of the Registration Act, a part} who purchases, 
even under a registered deed of sale, with notice of a prior agreement for sale of the same 
property, will not be allowed to retain the property as against the person claiming under the 
prior agreement 

Solano V Lala Ram Lai (7 C L R 481) followed , Fuzluddeen Khan v Fakir 
Mohamed Khan (I L B 5 Cal , 336 4 C L R , 257) distinguished 

On the 5th Aughran 1287 (29th November 1880) the defendants Nos 1, 
2 and 3 verbally agreed with the plaintiff to sell him a five-anna shaie in 
certain B^^operties foi Bs 95, and received Bs 10 as earnest money on the 
bargain A few days subsequent to this agreement the defendant No 1 wrote 
out a contract of sale, and the plaintiff tendered the balance of the considera- 
tion money The defendants, however, refused to receive the money and sign 
the contract on sundrv pietences, and eventually, on the 13th Aughran 1287 
(7th December 1880) sold the propeity to defendant No 4 (who was awaie of 
the agreement made with the plaintiff) under a registered deed of sale 

[231] The plaintiff, therefore, brought this suit against the four defendants 
for specific performance of their oral agreement 

The defendants Nos 1, 2 and 3 contended that no bainama had been made 
with the plaintiff, and that there was no agreement to ba enforced, and denied 
the advance of Bs 10 Defendant No 4 set up his registered deed of sale 

The Munsif found that the defendants Nos 1, 2 and 3 had entered into a 
legal oral contract with the plaintiff, and had received Bs 10 as earnest money 
thereon, and set aside the kobala made between the defendants Nos 1, 2, 3 and 
4 and directed the defendants Nos 1, 2 and 3 to execute their contract with the 
plaintiff 

The defendants appealed to the Subordinate Judge, who agreed with the 
finding of the Munsif and dismissed the appeal 

The defendants appealed to the High Court 

* Appeal frem Appellate Decree No 1174 of 1882 against the decree of Baboo Nobm 
Chunder Gangoolyr First Subordinate Judge of Dacca, dated the 6th April 1682, aihnning 
the decree of Bab^ Knohno Behan Mookerjec, First Munsif of Mamckgonge* dated the 25th 
August 1681 

^ lU 
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* 

Baboo Bash Behan Ohose for the Appellants 
Baboo Gtiru Dass Banerjee for the Bespondent 

The Judgment of the Court (Gabth, CJ, and O'Kinealy, J ) was 
delivered by 

Garth, C J.— We think that this appeal should be dismissed 
The plaintiff brought this suit for specific performance of an oral agree 
ment for the purchase of the property, and it was decided by the Court below 
that he was entitled to a decree as against the defendant No 4, who with full 
notice of the agreement, has subsequently bought the property from the other 
defendants, and had registered his purchase deed 

It IS contended by the appellant that this decision was wrong But we 
find that the \ery point has been considered by Justices Mitteb and Maclean 
in the case of Solano v Lala Bam Lai (7 C LB, 481) and decided against the 
appellant’s view • 

Those learned Judges founded their decision upon the general doctrine of 
equity, which had been previously acted upon in several cases m this Court, 
and which has been always recognized m England that notwithstanding the 
provisions of the Begistration Act, a party who purchases, even under a regis- 
Wed deed, [252] with notice of a prior agreement for sale, shall not be 
allowed to retain the property as against the person claiming under the prior 
agreement 

It has been argued that Mr Justice PoNTlFEX, in the case of Fuzlvdeen 
Khan v Fakir Mohamed Khan (I L B , 5 Cal , 336 , 4 C L B , 257) has 
expressed an opinion adverse to that adopted by Justices Mitteb and MACLEAN 
But it will he found that the equitable doctrine upon which those learned 
Judges acted did not apply to the last-mentioned case at all 

It IS true that in the course of his judgment Mr Justice PONTIPIBX used 
some expressions which might be construed in favour of the appellant’s argu- 
ment, but those expressions were not material for the purposes of the case, 
because both he and I distinctly decided that no notice was proved 

The very principle, therefore, upon which Mr Justice Mitter’s judgment 
proceeds was inapplicable to the case decided by Mr Justice PoNTlFEX and 
myself 

It appears also that Mr Justice MiTTEB’S view is supported by a decision 
of the Bombay Court — Panha Khamaji v Fatta Upaji (12 Bom H C , 179) 
The appeal will be dismissed with costs 

Appeal dismissed 


NOTES 

[BALE~-REOISTERED PURCHASER WITH NOTICE OF PRIOR SALE— 

This case was followed in (1885) 9 Mad 119 (124) (1890) 18 Mad S24 (330) , (1907) 4 
L B B 26 (27) , s^e also 5 L B R , 184 ] 
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OEIGINAL CIVIL 

The 23rd May, 1383 
Peesent 

Mb Justice Pigot 

Tohur Mull Khoorba 
versus 

Tararfkisto Deb and others 

Sale in execution of deciee — Cpj tificate of purchase by Begtstiar — ^ 
Conveyance — Suit for paiMion — Declaration of light 
^ to share — Rules of Court, 413, 431 

The position of a purchasor at a s lie m execution of a decree of the High Court after 
he has obtained a certificate from the Registrar under Buie 415 of the Buies of Court, is that 
of a person clothed with a right to a conveyance in vircuo of a contract he does not hold, save 
as regards the parties to the contract of sale, the position of an own^r When the sale is 
confirmed the purchaser is entitled to convey nice and until he obtains a conveyance the 
pcopeity in the estate purchased does not, having regard to Buie 431 pass to him so as to 
give him rights as against parties not bound by the decree under which the sale took place All 
that passes to him as [2S8] against the defendant in that suit is an equitable estate and a right 
to a conveyance of the property And, therefore as the estate in the propert> purchased 
has not passed the purchaser is not entitled to maintain a suit foi partition In such a suit 
he could not on partition give a good conveyance to the parties interested in the estate, nor 
would he^e entitled to a declaration of his share m the propert} 

This was a suit for a declaration of tbe plaintiff's right to certain property sold 
by tbe Court under a decree, and for partition 

Tbe plaint stated that three brothers, Prosunno Narain Deb, Woopendro 
Narain Deb, and Shib Narain Deb, were jointly entitled to certain properties, 
and that by deed Prosunno Narain and Shib Naiain each conveyed a one sixth 
share in the properties to Woopendro Narain On the i29th of May 1876, 
Woopendro Narain mortgaged his share in the properties The mortgagee 
on the 19t}i of May 1876 obtained a decree for sale of the mortgaged properties 

On the 7th of June 1879 the properties were put up for sale m lots by the 
Begistrar, and the present plaintiff purchased some of the lots, and obtained a 
certificate that he was the purchaser from the Begistiar under Buie 415 of the 
Buies of Court, but no conveyance to him, such as is provided for under Buie 
431, was executed He now sued for a declaration of his rights under the 
purchase and for a partition, making the various members of the joint family 
defendants 

Mr Paulit and Mr Mitter for the Plaintiff 

Mr Bonyfirjee and Mr iff P Gasper for the Defendant, Tarankisto Deb 

Mr Dutt, Mr Apear, Mr Wilkinson, Mi Agnew and Mr 0*Ktnealy tor 
the other Defendants 

Mr Mitter tendered the Begistrar’s certificate as showing the plaintiff's 
title 

* Note this cose the plaintifi preferred an appeal which was dismissed on tbe 28th 
of January 1884, the appellant not appearing 
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Mr Bonnerjee objected The proper proof is the conveyance under 
Buie 431 The preliminary steps are not evidence , they would only be relevant 
if an objection was taken to the validity of the conveyance The certificate is 
merely proof of a right to a conveyance It is the conveyance that vests the 
property, not the Sale 

Mr Mitier — The certificate is part of the plaintiff’s title , it shows what 
properties were sold and who was the purchaser [234] [PiCtOT, J — 
The question is M^hether the property was assigned, and the way to 
prove that is by the assignment] No conveyance is necessary The 
plaintiff was declared to be the purchaser by the Eegistrai, and the ceiti 
ficate 18 relevant as showing that fPiGOl, J -^Thefact that the plaintiff Vas 
the purchaser and paid the deposit does not give him a title, Eule 431 I A 
conv^ance is not made absolutely necessary by the Eules V sale certificate 
IS necessary, because possession cannot be given without it— Civil Procedure 
Code, s 318 If the purchaser by accepting the title and paying the purchase 
money can claim possession, whv should a conveyance be neces^ry ? The 
parties are Hindus, and no conveyance is necessary the property passed as soon 
as the money was paid, and the plaintiff declared to he the piiiKjliasei A sale 
certificate when confirmed passes the propeity — Taia Pia<*a(l My tee v Nund 
Ktshore Gin (I L E , 9 Cal , 482) 

Eule 408 piovides that the Eegistrar shall make an entiy in his note book 
declaring the highest biddei to be the purch iser, and when that is ceitified it is 
conclusive under Eule 564 

Plgot, J — The plaintiff claims as a purchaser of the share and interest 
of Woopendra Narain (who is mentioned m the 7th, 9th, and I4th paragraphs 
of the plaint) in certain family property in which Woopendra Narain is stated 
to have had an interest together with the defendants, or those whogi they 
represent, by inheritance, and also under the provisions of the deed mentioned 
in the 9th paragi aph of the plaint 

Woopendra Narain mortgaged his share in the property (described in the 
plaint simply as lots one to five) and under a decree in a suit brought on the 
mortgage, the property mentioned in the mortgage was sold under the Eules 
for the sale of mortgaged pioperty 

The plaintiff became a purchaser of part of the property at the sale by the 
Eegistrar under the decree, and he now prays for a declaration of his rights 
under the purchase he submits that he is entitled to specific sliares in the 
properties mentioned, and prays in the alterna^'ive fo^ a declaration as to how 
much he so became entitled to, and for a partition 

[256] The sale took place, as stated in the plaint, under the rules foi the 
sale of mortgaged property The Eegistrar certified the result of the sale under 
Rule 415 and no application appears to have been made to discharge or vary 
the certificate, which would under Eule 417 be deemed to he confirmed, unless 
such application were made within the time prescribed by the ules 

But no conveyance, such as is contemplated by Eule 431, was executed 
The plaintiff relies upon the certificate issued by the Registrar afijpr the sale by 
him, and argues that that sale passed the property — no application such as is 
contemplated by Eule 417 having been made, and the sale mentioned in the 
certificate having thus become by virtue of that rule confirmed But I don t 
think that gives a title such as to enable the plaintiff to •maintain this suit 
I regard his position as that of a person clothed with a right to a conveyance 
m virtue of a contract of sale , he does not hold, save as regards the parties to 

the contract of sale, the position of owner Here the sale having become 

< 

5 0An-29 177 



ILB. iO Cal 2S6 In re kbisto lall nag [1883] 


ooDGrmed, the purchaser is eu titled to a conveyance, and until he obtained a 
conveyance I do not think that, having regard to Buie 431, the property in the 
estate purchased passed to him so as to give him rights as against parties not 
bound by the decree under which the sale took place, and as regards them I 
consider his position to be analogous to the position of a purchaser as describ- 
ed for instance by Cottenham, L C , m Tasker v Small (3 M & Cr 71, 70) 

I have been referied to a case, Ta'ta Prasad My tee v Nund Ki shore Oiri 
(I L E , 9 Cal , 482), decided this year But I apprehend that the learned 
Judges in that case said no moie than that a sale under the Code of Civil 
Piocedure when confirmed by the Court passes the pioperty 

^ That decision does not tofich this case Here there was no certificate of 
sale issued under the Code, and no confiimation of a sale so certified I learn 
from the Registrar that Rule 431 was drawn up m contemplation of this point 
After consideration by Sir Richard Couch, and the rest of the Couit this 
rule was expressly framed so as to exclude the issue ot a certificate under the 
Code The result is that there passed to the plaintiff, not the [3863 estate 
m the propel ty purchased, but only as logards the defendant in the suit, an 
equitable estate ‘and a right to a conveyance of the property 

The estate m the property purchased not having passed to the plaintiff, 
he IS not entitled to mam tain a suit foi partition he could not on a partition 
give a good conveyance to the othei piities interested in the estate, nor is he 
entitled as against them to the declaration prayed for 
The suit IS dismissed with costs 
Attorney for the Plaintiff Baboo N C Bose 

Attorneys for the Defendants , Sen d Co , Baboo Bolye Chand Duti and 
Baboo Pteonath Bose 
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APPELLATE CIVIL 


The 1 2th December, 18H^ 

Present 

Sir Richard Garth, Kt . Chief Justice, and Mr Justk j 

McDonell 


In the mattei of the petition of Kristo Lall Nag 


Legal Practitioners Act (XVIII of 1879), ss 16 and 40 — Interim 
suspension— Police papers 


Depositions of witnesses, or confessions taken at a Police investigation are not as far as 
their subject matter is concerned, any more the property of the Police than the property of 
the prisoners, and a pleader is not guilty of misconduct of any kind in making use of such 
documents for the benefit of his client, when delivered to him by the client however impro 
perly the client fbay have become possessed of such documents, provided the pleader is 
neither party nor privy to their obtainment 

The power of interim suspension given under s 14 (cl 6) of Act XVIII of 1879 when 
read with s 40 of the same Act, can only be exercised after the pleader has been heard in his 
defence and pending the investigation and orders of the High Court 


• Eule No 1142 of 1883, against the order of Mr H W Barber, Deputv Magistrate of 
Noakhally, dated the 80th August 1883 ^ * 
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In this case one Kristo Lall Nag, a first grade pleader, practising at Noakhally, 
whilst defending one Chand Myan on a preliminary enquiry into a case of 
dacoity, put certain questions to the witnesses, which tended to show that he 
was in possession of copies of cet tain Police investigation papers It sub 
sequently was proved that he had in his possession copies of the confessions 
of two men who Were charged jointly with his client At the preliminary 
enquiry Chand Myan was discharged, but the other [337] prisoners were 
committed to the Sessions fixed for the 10th September, and at the Sessions 
Court Kristo Lall Nag was engaged to defend them 

On the 30th August, Mr Barber, the Deputy Magistrate of Noakhally, 
passed an order calling upon Kristo Lall Nag I40 appear and show cause why 
he should not be dismissed or otherwise punished for misconduct in using 
copies of Police papers, and suspending him, pending the hearing of the rule, 
from tiractismg as a pleader This order of suspension was specially sanctioned 
by the District Magistrate, and an application made to the Sessions Judge 
against the older was rejected Mr Ghose, on the 12th Septembei 1883, 
applied to the High Court for a rule to show c luse why the proceedings of the 
Deputy Magistrate should not be set aside on the following grqunds — 

(1) That the pleader had been guilty of no misconduct , and (2) that the 
Magistrate had no right to suspend him from practice under the Legal Practi 
tioners Act 

The High Court gi anted a rule calling upon the Deputy Magistrate to 
show cause why his interim older of suspension should not be set aside 

It appeared that on the 2nd Octobei 1883, after the granting of the last- 
mentioned rule and before it came on for hearing, the Deputy Magistrate heard 
the case against Kristo Lall Nag on the 21st September 1883, and found him 
guilty of dishonest and unprofessional conduct, and lecommended |hat he 
should be suspended for one month 

At the hearing of the lule granted b\ the High Couit, 

Ml Ghosc and Baboo Kashi Kanto Sen appealed foi Kiisto Lall Nag 
The Deputy Legal Bemembrancei (Mi Kilbij) for the Crown 
Tlie following was the Order passed by the Court (G\K1H, CJ, and 
McDonell, J ) - 

Garth, C J — In this case Mr Cr/iow applied to this Bench in Septembei 
last for a rule undei the following ciicumstances — 

A preliminary enquiry had taken place at Noakhally befoie the Deputy 
Magistrate, Mr Barbei, with regard to several persons, who were charged with 
dacoit\ One of the prisoners, [ 288 ] Chand M> an, was defended by a first 
grade pleader, named Kristo Lall Nag, who, in thecouiseof the enquiry, asked 
questions of the witnesses, which showed that he was in possession of copies of 
certain Police investigation papers 

It afterwards appeared that he had copies of confessions which had been 
made to the Police by three of the prisoners (other than the man he was 
defending) and also copies of depositions of certain witnesses also taken by 
the Police , and he made use of these copies in conducting his chent s case 

\s copies of these papers are not allowed by the Police authorities to be 
given to anybody, the Deputy Magistrate considered that those which the 
pleader used must have been obtained improperly, if fiot dishonestly and 
after some communication with the Officiating District Magistrate, Mr Cooke, 
an enquiry was instituted in the Police Office, the result of which was that 
some of the Mohumrs employed in that office were punished 
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Meanwhile, Chand Myan, the prisoner whom the pleader defended, was 
discharged by the Deputy Magistrate but some others of the prisoners were 
oornmitted for trial upon the charge of dacoity The Sessions, at which the 
case was to come on, were fixed foi the 10th of September last, and the pleader 
Kristo Lall Nag was retained to defend some of the prisoners 

In this state of things it seems that on the 30th August, aftex the enquiry 
at the Police Office had closed, Mr Baiber, the Deputy Magistrate, with the 
sanction, and apparently by the direction of Mr Cooke, made an order calling 
upon the pleader to show cause why he should not be dismissed, or otherwise 
punished for misconduct in using these copies of the Police papers, and mean 
while suspending him from practice as a pleader 

This ordei, so far as it is material for our piesent purpose was m the 
following terms — * 

“ In conducting the pieliminaiy enquiiy, and while witnesses were being 
examined against his client, Chand Mvan, on the 27th June and 5th July 1883, 
the pleader asked certain questions, which tended to show that he was in 
possession of copies of certain Police in\estigation papers 

♦ [ 239 ] “ In a subsequent investigation it was pioved that he had in his 
possession copies of the confessions made to the Police by Eda Gha/i, Earn 
Kanai Tugee and Wajuddm, who were jointly chaiged with his client, and the 
depositions taken by the Police of tlie witnesses, Hasan Ah, Womaid Ah, Abdul 
and Tita Ghazi, and that he made use of some of tliese copies in the dacoity 
case 

“ Copies of the Police investigation papeis aie never given by authority, 
and this pleader in obtaining and making use of such copies, which were got b\ 
fraudul^it and dishonest meanb, has laid himself open to a grave charge of very 
unbecoming and unpiofessional conduct, such as cannot be countenanced m any 
mukhtar, much less a pleader 

“ As the pleader has confessed m his statement that he had m his posses- 
Sion and made use of these papers, it is necessary that he should be called on 
^ to show cause wh> he should not be dismissed oi otherwise punished In the 
meantime, I think he should be suspended pending the investigation 

Ordered, therefore, that with the District Magistrate s sanction, the 
pleader, Kristo Lall Nag, be su&iiended, and that he be noticed under s 14 of 
the Act to appear on the 17tli Septembei next to answer to these charges The 
witnesses, the names of whom appear in the Police papers, will be summoned 
on that date and special sanction to the suspension be solicited ” 

This order of suspension was specially sanctioned by Mr Cooke, and it 
seems that Mr Bees, the Sessions Judge, upon being applied to, refused to 
interfere 

Upon an afiidavit disclosing these facts, Mr Ghosr applied to this Bench 
on the I2th of September last for a rule to show cause why the proceedings of 
the Deputy Magistrate should not be set aside upon two grounds — 

(1) That yie pleadei had been guilty of no misconduct , and 
^ (2) that the Magistrate had no right to suspend him from practice under 

the Legal Practitioners Act 

Ghose further urged upon us that the suspension was the more 
unjustifiable, beoaust, as the trial of the dacoity cAse was fixed for the 13th of 
September, the pleader was prevented from defending the pnsoners for whom 
be was retained 
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C 260 ] After hearing this application, we thought it right to issue a rule in 
the following form -- 

Let a rule issue, calling upon the Deputy Magistiate of Noakhallv to 
show cause why the order of suspension of the pleader in question should 
not be set aside Meanwhile, let the record of the proceedings be sent for 
and we direct that the order of suspension be itself suspended, until the High 
Court has had an opportunity of investigating and deciding the matter 

“ A copy of this rule will be served on the District Magistrate, as well as 
the Deputy Magistrate, and it will be heard in due couise before the Vacation 
Bench 

We may add, that so tai as we can ascertain from the facts brought 
before us, the only charge made against the pleader was that he had in his 
possqpsion copies of certain Police papers, which, for aught that appears, he 
may have obtained by perfectly honest means Even assuming that the 
Deputy Magistrate had any authority by law to suspend the pleadei, which at 
present we much doubt, it certainly seems a very arbitiary proceeding, not* 
only as regards the pleader himself, but the prisoners whom be was defending, 
that he should be suspended from practice pending the enquiry, without any 
opportunity having been given him of showing cause against the suspension * 
Our object in making this rule letuinable in the vacation w^as, that the 
matter should be disposed of with as little dela> as possible but it seems to 
have been consideied desiiable that the Buie should be heard by the Bench 
which granted it 

It was, therefore, brought on again b> Mr (r/to&c before this bench on the 
22nd of last month , and we have now had an opportunity of leading the record 
of the proceedings, as well as a statement, dated the 19fch of September last, 
prepared by Mr Cooke, in which that gentleman explains his vieji^ of the 
matter, and the reason why proceedings were taken against the pleader 

No cause has been shown against the Rule bv the Deputy Magistrate, Mi 
Barber, and he appears, notwithstanding our order, to have heard the case 
against the pleadei on the 21st of September We have received his final 
judgment, returned [261] with the other papers, dated the 2nd of October, m 
which he finds the pleader guilt> of dishonest and unprofessional conduct, and 
recommends that he should be suspended from practice for one month 

This non compliance with our order appears to have been due to some 
misunderstanding upon the pait of Mr Cooke His clear dut\ was, upon 
receiving that order, to have forwarded it to Mr Barber, with directions that 
it should be at once obeyed We desired to have the record sent up with 
Mr Barber s own explanation, in order that this Court might decide, whether 
the case against the pleader should be proceeded with at all, and whether he 
had been legally suspended , and we were specially desirous of having an 
explanation from Mr Barber himself, because we wished to kno^v whether at 
the time when he issued the ordei of suspension, he was aware that the pleader 
had been retained to defend the other prisoners We now find no reason to 
suppose, upon a perusal of the papers that he was aware of that fact If he 
had been, we should have considered it our duty to deal with the matter in a 
very different way, and to have brought it to the notice of His Honour the 
Lieuteuant-Qo vei noi 

We have now to consider the two mam points, upon, which the Rule was 
onginally obtained by Mr Ghose^ namely — 

— Whether there was any ground foi the finding of the Deputy Magis 
trate that the pleader had been guilty of misconduct 
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2ndly — Whether, under the Legal Practitioners Act of 1879, the Magis 
trate had any power to make the tnteum order of suspension As our first 
impression upon both these questions as entirely opfiosed to the view which 
has been taken not only by the Magistrates concerned, but also, as it would 
appear, b> the Sessions Judge, we thought it more than usually important 
that the Government should be repiesented at the hearing , and as we found 
that Mr Kilby, the Deputy Legal Eemembrancer, had not been sufficiently 
instructed, we postponed the hearing for some days, m order that he might 
have an opportunity of considering the papers, and consulting, if necessary, 
the Advocate- Gen eial upon the subject 

[262] We have now heard* the case discussed a second time, and we find 

that Ml Kilby, having consulted the Advocate-General, is not prepared to uphold 
the decision of the Magistrate upon either point ^ 

It, therefore, only remains for us to give our reasons for overruling that 
decision 

As regal ds the first point, it appears horn the judgment of Mr Barbel, 
that the onl^ giound upon which he considered, and has since found, the 
pleader guilty of misconduct was, that he had m his possession and had used 
in the defence of his client ceitain copies of depositions of witnesses which 
had been taken against the prisoners b> the police, and of confessions which 
had been also made to the police by some of the piisoners 

We undei stand that these depositions and confessions had been taken 
down in wilting and wete in the custody of the inohuirirs employed in the 
Police ofiice, and it was no doubt the duty of those persons not to allow copies 
of them to be taken 

It has not been proved, noi even alleged, as against the pleadei, that he 
was hmSself either party or piivy to the procuring from the Police office the 
copies v7hich he had m his possession , but the Deputy Magistiate seems to 
think that as he must have known what the rules of the office were, he was 
guilty of dishonest, or at an\ rate dishonourable and unpiofessional, conduct 
t in using copies, which had been impiopeilv obtained 

The Officiating Magi'strate, we observe, goes fuithei He compaies the 
conduct of the pleader with that of a receivei of stolen goods 

We considei that this view of the case is entirely eironeous and that 
it IS based on misconception not only of the duties of an advocate, but of the 
nature of the right, which the Police authoiities had, to the depositions and 
confessions, which were taken down in writing There was nothing, so fai as 
we can see, in the subject mattei of those depositions or confessions, which 
gave the Police authorities any special property in them oi which prevented 
the pleader, upon either legal or moral grounds, from using them on behalf of 
his client 

[263] If any one of the prisoneis or other persons who were present at the 
time when the depositions were taken, or the confessions made, had been a 
sufficiently good scribe to take dow n in writing what either the pnsoners or 
the witnesses %aid, or had a sufficiently good memory to have correctly related 
what took place to the pleader, it is clear that the latter would have been per- 
fectly justified in using the information for the benefit of his client m any way 
which the rules of ewdence allowed 

The only impropnety, if there was any, was in the manner in which the 
copies of these documents were obtained from the Police office , and to that, so 
far as appears, the lileader was neither party nor privy 
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If the subject matter of the documents had been of a private or personal 
nature, the case might ha different but there is nothing either in the deposi- 
tions of the witnesses, or^n confessions of a pnsonei at a Police investigation, 
which makes them, so far as their suhiect matter ts concerned, anymore the 
property of the Police than the property of the prisoner 

Nor IS there anything inconsistent either \vith justice or moiality m the 
pleader’s using the information for the benefit of his client As a matter of 
fact and of practice, it constantly happens that copies of Police papers are 
obtained and used at criminal trials Mr Ghose, who has had a laige experi 
ence m criminal cases in the mofussal, informs us that there is hardly any case 
of importance, in which counsel are engaged Jbo defend a prisoner, in which 
some copies or statements of proceedings which have taken place m the Police 
office are not handed to counsel by way of instructions And Mr Kilby, who 
has cSiso had considerable experience in such matteis, and who has appeared 
here in this case on behalf of the Government, is not prepared to deny that 
statement, or to justify the Magistrate in the course which he has taken 

We aie of opinion, therefore, that the facts found by the Magistrate 
disclose no misconduct of any kind, professional or otherwise, on the part of 
the pleader 

The next question is, whethei in making the ordei of the 30th of August, 
calling on the pleader to show cause why he [2643 should not he punished, 
the Magistrate had any light to suspend him m the meantime fiom practice ? 

Here again, we consider that both the Magistrates and the District ludge 
have taken an erioneous view of the law 

Readings 14 of the Legal Practitioneis Act, 1879, in conjunction with 
s 40, we have no doubt whatevei that the power of interim suspension, which is 
given by cl 5 of s 14, can only be exercised after the pleader has been heard 
m his defence, and pending the investigation and the orders of the High Court 

This indeed appears to us to be the natuial interpretation of the clause, 
even when read by itself , but coupled with s 40» the meaning is still more 
clear And it seems only right and reasonable that this should be its meaning, 
because it would seem a dangerous and arbitral y power to entrust to any Court, 
to suspend a pleadei from practice, before he has had an opportunity of being 
heard in his defence 

This ver> case is a remarkable illustration of the injustice that might be 
done, not only to the pleader himself, but to his clients, b> the exeicise of such 
a power without any legal ground 

The High Court, so fai as we are aware, does not possess any such power , 
and it ceitainly tends to strengthen our view of the meaning of the Act, that 
under s 42 there is an express provision, that the Chief Court of the Punjab is 
not to dismiss or suspend an advocate, until he has had an opportunity of 
being heard in his defence 

The Rule will therefore be made absolute to set aside ab initio the pro 
oeedings of the Deputy Magistrate 

Bnlg absolute 
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[265] APPELLATE CIVIL 


The 28th Deoemher^ 1888 
PBEStNT 

Sir Eichard Garth, Kt , Chifp Justice, and Mr Justice 

O Kinealy 

Khetter Mohun Chuckerbutty Defendant 

versus 

Dinabash\ Shafia and others Plamtiifs 

LimitaUon Act (XV of 1877) s 14 — Sponal limitation under Acts other^than 

the Limitation Act— Suit under Registration ict (III of 1877)^ s 77 

Section 14 of the Limitation Act provides for cases in which a plaintiff in perfect good 
faith but under mistakt, has instituted proceedings in a Court not having jurisdiction in the 
matter, and is appRcable not only to the provisions of all Acts providing a special time for the 
limitation of suits, but also to the pro\isions of the Limitation Act itself 

This was a suit brought under s 77 of the Eegistration \ct for the purpose of 
obtaining registiation of a bynaputtio, which the Eegistrar on the 12th 
December 1879 had refused to registei on the ground that he was not satisfied 
as to the signature of the defendant The plaintiffs thereupon filed this suit 
m the Court of the Munsiff of Munshigunj on the 7th January 1880 On the 
28th September 1880, the Munsiff decided that he had no jurisdiction to try 
the suit , and on the 29th leturned the plaint to the plaintiffs in order that 
they might file it in the propel Court The suit was then filed in the Court of 
the Subordinate Judge of Dacca on the 30th September 1880 

The defendant contended that the suit was barred by hmitatio i, and set 
up othei defences on, amongst other things, the merits, which are not necessary 
for the pui poses of this report 

The Subordinate Judge decided tliat the suit was not baired inasmuch as 
the time during which it remained pending in the Munsiff's Court should be 
deducted for the purpose of determining the question of limitation, and on the 
merits decided the suit in favour of the plaintiffs 

The defendant appealed to the District Judge, who affirmed the decision of 
the Munsiff on the point of limitation, and dismissed the appeal 

The defendant appealed to the High Court 

[ 266 ] Baboo Mohmi Mohun Roy (with him Baboo Akhil Ghunder Sen) 
for the appellants contended that the plaintiff was not entitled to the benefit 
of s 14 of the Limitation Act, inasmuch as the provisions in that section 
applied only to the provisions of the Limitation Act itself, and not to any 
special rules of limitation provided in othei Acts of theLegislatuie 

Baboo Rah Mohun Dass for the Bespondents 

The Judgment of the Court (Garth, 0 J , and O'Kinealy, J ) was 
delivered by 

Qurth^C J • — This was a suit brought under s 77 of the Eegistration Act 
for the purpose of obtaining registry of a deed 

* Appeal from Appellate Decree No 1204 of 18S2, agamst the decree of R F Bampmi, 
Esq , of Dacca, dated the 6th April 1882, affirming the decree of Baboo Gunga Ohum 
Sirks^j Subordinate Judge of that Distnci, dated the 8th September 1861 
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The reason why the Registrar refused to register it was that the signature 

of the defendant had not been proved to his satisfaction 

# 

A suit was then brought by the plaintiffs in the Munsif's Court, which 
was eventually dismissed upon the ground that such Court was not the proper 
one to try the question , and the plaint was consequently returned bv the 
Munsif, m order to its being presented in the Subordinate Judge’s Court, which 
^as accordingly done 

Both the Subordinate Judge and the District Judge have now decreed the 
plaintiffs’ claim and upon appeal to this Court, two points have been raised, 
first, that the plaintiffs’ claim is barred bv limitation , and, secondly, that the 
District Judge ought not to have found, as he has done, that the application 

was made to the Registrar by the plaintiff b authorised agent 

• 

With regard to the first point it is said that the Courts below weie wrong 
in giving the plaintiffs the benefit of s 14 of the Limitation Act of 1877 

They gave them the benefit of this section upon the ground that they had 
brought then suit by mistake in the wrong Court 

It has been argued that the plaintiffs were not entitled to the benefit of 
that section because the general provisions of the Limitation Act, relieving 
plaintiffs under certain circumstances from the consequences of not bringing 
their suits in time, apply only to the provisions of the Limitation Act itself, 
and not to any special rules of limitation, such as that contained in s 77 of 
the Registration Act, which requires a plaintiff to bring his suit to rectify the 
Registrar’s order within thirtv days after it is made 

[267] We consider, however, that this point has been viitually decided 
(against the appellant s contention) in moie than one case in this Court# 

\n objection upon the same ground was taken in the case of Golap Chtmd 
Nowlakha v Krnto Chimdei Das Biswas (I L R , 5 Cal , 314), and decided by 
Jackson and McDonell, JJ That was a suit brought foi rent, in which the 
plaintiff had not sued within the thiee ’veais prescribed by the Rent law On 
the day when the thiee years expired the Court was closed , but the plaintiff 
filed his plaint on the following day, and he then claimed the benefit of s 6 of 
the Limitation Act, which enacts that if the piescribed period of limitation 
expires on a da’v when the Court is closed, the suit ma> be brought on the 
day when the Court re opens ’ 

It was argued there, as it has been here, that geneial provisions in Limi 
tation Act would not apply to the special hmitation provided by the Rent law , 
but the Court held that they did 

The principle of that case is directly applicable to the piesent Section 
14 of the Limitation Act provides for cases, where a plaintiff in perfect good 
faith, bat under a mistake, has sued in the wrong Court, and we see no reason 
wh\ that section should not avail to protect the plaintiffs in the present case 

There are oases in this Court, besides the one which we have quoted 
where the same principle has been acted upon, and the learned pteader for the 
appellant has not been able to fin! a single authority which favours his own 
contention 

Then with reference to the other point, namely, that the Judge ought not 
to have found that Ram Chunder Shaha, who applied for the registration of the 
deed, was duly authon^ied by the plaintiffs , we do not find that this point was 
taken either before the Registrar, or in the Court of First Instance It has 
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certainly not been raised m the issues , and we are therefore not disposed to 
entertain it now, especially as the lower Appellate Court has found as a fact 
that Bam Ohunder was duly authorized by the plaintiffs 

The appeal will therefore be dismissed with costs 

Appeal dnmtssed 


NOTES ^ 

[Thi«; case has been practically overruled on the ground that the Registration Act was a 
complete Code in itself providing special periods of limitation — (1903) 30 Cal 582 (636) 
(1894) 18 Mad 99 P B see also IOC L J 517, (1889) 17 Cal 268 (266) , (1889) 12 Mad , 
467 flS84) 8 Bom 529 (531) , (18951 20 Bom 543 (546) (1901) 4 O G 182 (185), as regards 
the general question of the applicability of the Limitation Act to special Acts whichc ontain 
also proMsions as regards limitation ] • 


[268] APPELLATE CEIMINAL 

The 14th January, 1884 

Present 

Mr Justice McDonell and Mr Justice Field 

In the Mattel of the Petition of Nobm Kristo Mookeijee 

Nobin Kristo Mookeijee 

versus 

Bussick Lail Laha "" 


Criminal Piocedure Code (Act X of 1882), $s 435 437 — Further 
Enquiry, Power of District Magistrate to direct — “ Inferior Criminal 
Court ” — Notice to accused 

The words ‘ inferior Criminal Court * in s 436 of the Criminal Procedure Code mean, 
inferior so far as legards the particular matter in respect to which the superior Court is 
asked to exercise its revisional jurisdiction 

A criminal charge instituted before a Magistrate of the first class was finally disposed of 
by him by an o^er discharging the accused Subsequently the Magistrate of the distiict 
proceeding under s 437 of the Code of Criminal Procedure directed a further enquiry to be 
made by a Subordinate Magistrate This order was made without notice to the accused 

Held, that the Magistrate of the district had no jurisdiction to direct a further enquiry 

Semhle, that as a^atter of strict law the accused was not entitled to be heard by the 
District Magistrate before granting the order directing the enquiry 

** Criminal Motion No 851 of 1883 against the order of C C Stevens, Esq , Magistrate 
of 24 Pergunnahs, dated the 5th December 1888 
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Mr EvanSf Baboo Umbtca Charan Bo^e, Baboo Onsh Ohunder Chotvdhry 
Baboo Saroda Ptosad Boy, Baboo Hatendro Nath Mookerjee, and Baboo 
Dwarkanath Cktickerbutty for the Petitioner 

Mr Allen for the opposite party 

The facts of this case sui&ciently appeal from the Judgment of the Court 
(McDonbll and Field JJ ), which was delivered by 

^ MoDonellf J : — In this case a rule was granted by Maclean and NoRKis, 
JJ , on the 20th December last, calling upon one Bussick Lall Laha to show 
cause why a certain ordei made by the Magistiate of the 24 Peigunnahs under 
s 437 of the Code of Criminal Procedute and dated the 5th December last 
should not be set aside * « 

The facts of the case aie briefly these On or about the 27th day of 
September 1881, one Baboo Bomanath Laha lent a sum of Bs 5,000 upon 
a mortgage bond to a person who repiesented [269] himself to be one 
Khirode Chunder Mookerjee This person was identified by Nobin Kristo 
Mookerjee, the petitioner now before us The sum so lent upon mortgage was 
payable upon the expiiy of six months The mone^ not having been paid, a 
demand was made on behalf of the mortgagee upon the real Khiiode Chunder 
Mookerjee, who denied any knowledge whateyer of the transaction and 
repudiated liability undei the mortgage bond Subsequently Khirode Chunder 
Mookerjee instituted a suit in the Civil Court to have the mortgage bond can- 
celled on the ground that he had not executed it, and that the whole trans 
action was an attempt to commit a fraud upon him That suit was decreed , 
and iinmedi^.tely after its being so disposed of, a criminal charge was preferred 
by Bussick Lall Laha, the brother of Bomanath Laha (who had in the 
meantime died), against the petitioner befoie us, Nobm Kristo Mookerjee, and 
another person who is said to have been the bioker in the transactioij The 
broker absconded, and the criminal charge proceeded as against Nobin Kristo 
Mookerjee alone This ci iminal charge was instituted on the 20th June 1883 
before a Magistrate of the First Class sitting at Sealdah , and after numerous 
postponements, it was finalh disposed of b> him three months later, vi/ , on 
the 25th September 1883 by an order discharging the xccusod peison Sub 
sequently an application was made to the Magistrate of the district, that is, 
the Magistrate of the 24 Peigunnahs, and the Magistrate of the district, pro 
ceeding under s 437 of the Code of Criminal Procedure, made on the 5th of 
December 1883 the order which is now sought to be set aside By that order 
the District Magistrate, after referring briefly to the facts of the case, directed 
that a furthei enquiry be made, and for the purposes of making this enquiry 
he made over the case to a Subordinate Magistrate It is now contended 
before us that the order of the District Magistrate of the 24 Pergunnahs is bad 
and ought to be set aside on two groundb fi} because the order of discharge 
having been made by a Magistrate of the First Class the District Magistrate 
had, upon the proper construction of s 435 of the Code of Crimmal Procedure, 
no jurisdiction to call for the record, and therefore had no jurisdiction under 
s 437 to direct a further enquiry , secondly, because [270 j the order was made 
without notice having been given to the accused person, and therefore without 
such accused person having had an opportunity of being heard before the 
District Magistrate proceeded to make an order to his prejudice We shall 
deal with these two points seriatim 

With reference to the first point, s 435 of the presfent Code of Criminal 
Procedure provides as follows — 

“ The High Court or any Court of Session or District Magistrate, or any 
Sub-divisional Magistrate empowered by the local Government in this behalf, 
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may call for and oxamme the record of any proceeding before any inferior 
Onminal Court, etc ” Then s 437 provides as follows On examining any 
record, under s 435 or otherwise, the High Court or Court of Session may 
direct the District Magistrate by himself oi by any of the Magistrates 
subordinate to him to make, and the District Magistrate may himself make or 
direct anv Subordinate Magistrate to make, further enquiry into any com- 
plaint which has been dismissed under s 203, or into the case of any accused 
person who has been discharged *’ Noys^ we have fiist to consider what is the 
meaning of the term “ infeiior Criminal Court * in s 435, and in order to 
determine what the correct meaning of this expression is, we must resort to a 
usual mode of construction, tbjsit is, we must examine the present Code as 
compared with the provisions of the previous Code upon the same subject 
Section 435 of the piesent Code corresponds with s 295 of the Code of 1872, 
and in that section the words used aie “ any Court suboidinate to such Court 
or Magistrate ” Now, we may observe that as to the meaning of the term 
“ subordinate no questi m can now arise The subordination of the Magis- 
trates in a district, other than the District Magistrate, to the Magistrate 
of the district, was provided for bv the second paragraph of s 295 of 
the Code of 1872 , and these piovisions aie le enacted and amplified by 
s 17 of the present Code It being then clear that the Legislature 
has made no change in the subordination of Magistrates, we have to consider 
what 18 the intention which is to be gathered from the substitution of the 
term “ interior Criminal Court ’ in the present Code for the words “ subordinate 
to such Court” m the formei Code It appears to us unreasonable to 
C271] suppose that thi'j new expression has been substituted without any 
definite object , and the conclusion to which we are ultimately led is this, that the 
term “inferior Criminal Court ” must be construed to mean “judicially infe- 
rior,” that IS, a Court over which the Court oi Magistrate proceeding under 
s 436 of the Code has appellate juiisdiction It was contended before us by the 
learned counsel, Mr Allen, that a Subordinate Magistiate of the first class is a 
Criminal Court inferior to the Magistrate of the distiict, because there are in 
the present Code certain provisions undei which a Magistiate of the hist class 
is in certain matters subject to the appellate jurisdiction of the Magistrate of 
the district These provisions are to be found in ss 406 and 515 I Undoubt- 
edly there is much weight m this argument, which we have caiefully considered 
It appears to as, however, that a construction can be put upon s 436 which 
will m no wise be contradicted by the existence of the appellate jurisdiction 
given to the Magistrate of the district over First class Magistrates by ss 406 
and 516 We think that the woids “inferioi Criminal Court ” in s 435 must 
be construed to mean inferior, so far as regards the paiticular matter m respect 
of which the superior Court is asked to exercise its revisional jurisdiction In 
arriving at this conclusion, we have considered, as I have already stated, the 
intention to be gathered from the substitution of the word “ inferior ” in the 
existing Code for the word “ suljordinate ” in the Code of 1872 But there is 
another and a material circumstance which has also influenced our minds 
It was settled law under the old Code that when a Magistrate other than the 
Magistrate ofithe district had discharged an accused person aftei hearing the 


Appeal from order requir 
wg security for good be 
haviour ‘ • 

Appeals from and revi 
Sion of orders under section 
514 


• £Sec 406 — Any person required by a Magistrate, other 
than the District Magistrate or a Presidency Magistrate, to give 
security for good behaviour under section 118, may appeal to 
the District Magistrate J 

t [Sec 616 — All orders passed under section 514 by any 
Magistrate other than a Presidency Magistrate or District 
Magistrate shall be appealable to the Distnct Magistrate, or if 
not so appealed, may be revised by him ] 
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evidence for the prosecution, the Magistrate of the district had no jurisdiction 
to direct a further enquiry or revive the prosecution upon the same evidence 
It was held in two cases, the case of Mohesh Mintri (I L B 1 Cal 282). 
and the case of Donnelly (I L B , 2 Cal , 405) that if the District Magistrate 
was of opinion th&t further proceedings should be taken upon the evidence on 
the record (m a case, that is, where no fresh evidence is forthcoming, see page 
411 of the Beport in the latter case), he must refer the case for the oiders of 
the High Court The District [272] Magistrate had at the same time the 
power of directing a further enquiry in one particular case, that is, where a 
complaint had been made, and such complaint had been summarily dismissed 
without the examination of witnesses (see s 298 of the Code of 1872 as amend 
ed by s 31 of Act XI of 1874) Section 437 of the present Code extends 
this power to the case of any accused person who has been discharged (see the 
last ten words of the section), and it is very reasonable to suppose that the 
Legislature in conferring upon the District Magistrate a new power, a power 
that 18 , which he was not competent to exercise under the law of 1872, con 
sidered it proper that this power should be exercised by him over those Magis 
trates only who are subject to his appellate juiisdiction Wei think that this 
18 a reasonable construction, and when we further construe the teim “ inferior ’ 
used in s 435 to mean, as I have alieady said, inferior, so far as regards the 
particular subject-mattei, we are enabled to put upon the Code a constiuction 
which reconciles sections at fust apparently conflicting 

But then it is contended that the words “ or otheiwise ’ in s 437 give the 
District Magistrate a powei quite independent of the power conferred upon 
him in cases in which he has proceeded under s 435 We have considered 
this argument, and we aie unable to accede to it We think that these words 
“or otherwise being words of general import following the particular words 
“ under s 435 ’ must be construed according to the usual rule, and that they 
mean not “in any other way whatsoever, but in my other way piovided by 
the Code For example, in the case of an appeal, the Appellate Court is 
empowered by s 423 to send for the lecord and this would be a case in point 
Then there is the furtliei aigument that if we weie to put upon the woids “ or 
otherwise the wide and general construction contended for, the whole of the 
limitation necessarilv implied in the provisions of s 435 would become unne 
oessary , and such a result would suppose in the Legislatuie an absence of all 
intention, which we think ought not to be imputed or presumed 

We now come to the second contention, viz ^ that no notice was given 
to the accused, and that no order could have been made without giving 
him an opportunity of being heard Section [273] 440 provides as 
follows “ No party has any right to be heaid either personally or by pleader 
before any Court when exercising its power of revision, provided that the Court 
may, if it thinks fit, when exercising such powers, hear any party either 
personally or by pleader, etc ” This is the general rule provided by the Legis- 
lature, and it must be taken to be % legislative recission of the usual principle that 
persons are entitled to be heard before any order affecting them to then prejudice 
can be made To this general rule so laid down by the Code tl^re are two 
exceptions to be found in the Code itself The first is to be found in clause (a) 
of the provision to s 436 The second is contained in the second paragraph 
of s 439 The case now before us does not come within either of these 
exceptions We therefore think that, as a matter of strict law, it is impossible 
to say that the petitioner m this case was entitled to be heaid by the District 
Magistrate of the 24-Pergunnahs before the order complained of could be made 
But this Oourt, in the exercise of its revisional jurisdicticn, is competent to 
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question not only the legality but the propriety of any finding, sentence or order, 
and we therefore think that it is quite open to us to deal with the question 
whether a District Magistrate, in exercising the power conferred upon him by 
s 437, exercises a proper discretion in proceeding to make an order for further 
enquiry without giving notice to the accused, and allowing him an opportunity 
of being heard As the present case can, however, be sufficientl\ disposed of 
upon the first point, we do not propose to enter into the merits, or to express 
any opinion whether the District Magistrate in the present instance exercised a 
proper discretion in making the order complained of without giving notice to 
the accused person A case was quoted bv the learned counsel for the 
petitioner, in which Mr Justice Mitteb and myself thought that the accused 
ought to have had notice That opinion had reference to the particular facts of 
that case, and we laid down no general rule In the case now befoie us, having 
read the petition which was presented to the District Magistrate, the inclination 
of our minds is that that petition contained arguable matter —matter upon 
which it would have been fair to the accused to have heaid him in person oi by 
Counsel before an order was made, [274] which was followed im mediated by 
a warrant issued for his airest But, as I have already said, inasmuch as the 
present case can be sufficiently disposed of upon the first point, we think it 
unnecessary to come to any definite conclusion upon the second point 

It appears to us that, for the reasons which I have stated the Magistrate 
of the 24 Pergunnahs had no jurisdiction to make the order of the 5th December 
1883 complained of, and we must therefore set aside that order We were 
asked by Mr Allen, the learned counsel for the opposite paity, to take up this 
case under s 429, and proceed to exeicise oui revisional jurisdiction after 
entering into the merits We have considered this application, and we think 
that it is not one with which we can comply The accused person has had no 
notice <Jt such an application , and has not come here prepared to meet such a 
case If we thought that we ought to exeicise our revisional jurisdiction, it 
would be necessary to issue a fresh notice, and appoint a further da> for the 
hearing of the case upon its merits But ha\mg regard to the fact that if the 
prosecutor desires to proceed further, the Court of the Sessions Judge of the 
24 Pergunnahs, which has jurisdiction, is close at hand, we think it unnecessary 
that the time of the High Court should be taken up in disposing ot a matter 
which can be dealt with by that tribunal 

The rule will be made absolute 

Buie absolute 

NOTES 

I This case which was followed in 10 Cal 661 {sec also 7 All 1 ^4) was dissented from in 

8 Mad 18 F B and OYerruled m 12 Cal 478 F B ] 
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ANONYUOUS CASE [1884] 

[local S7«] 

APPELLATE CIVIL 

The 17th January, 1884 
Present 

Sib Bichabd Garth, Kt , Chief Justice, Mr Justice Hitter and 

Mr Justice Field 


Anonymous case.”’ 


• Stamp Act (I of 1879), st^hedule I, art 44 (clauses a and b] — 

Mortgage deeds 

Per Curiam — Clause (/i) of irt 44T of schedule I of the Stamp Act, 1879, applies only 
to those deeds in which possession of the mortgaged property is given or agreed to be given 
at the time of the execution of the deed or in other words where immediate possession of the 
property is given or agreed to be given by the terms of the deed to the mortgagees 

[275] Per (lARTH C J — The principle of the distinction between the two classes of 
mortgigcs named in art 44 is, that where the title to the land and the possession or imme 
diate right to possession both pass to the mortgagee the same duty is charged as upon a 
con\eyanc6. b> way of sale , but when the title only passes, and possession, or the right to 
possession does not, the lower duty is chargeable 

Pei MUTER, 7 — The word ‘ given * m clause (a) of art 44 points out that only those 
transactions are intended to be covered where the transfer of possession takes place in con 
sequence of the agreement on the part of the mortgagor to deliver over possession's part of 
the security for the mortgage money , but where the mortgagee becomes entitled to enter 
upon possession irresiiecti VC of the consent of the mortgagor tomikcover possession clause 
(a) will not applj 

Pei hlELD, J — The Stamp Act is a Revenue Act, and the rule of construction of such 
Act IS, that 111 case of a doubt, the construction most beneficial to the subject is to be adopted 
The words * agreed to be given " in art 44, clause (a) can only appl} where there is 
an express or implied agreement to give possession , the} will not apply where there is no 
such agreement express or implied, but the effect of the document is such that a mortgagee 
has merel} i right which he can enforce in a Court of law to obtain possession 

* Reference No 7 of 1883, from the Board of Revenue 
t [ Arr 44 — 


Description of instrument 


Proper Stamp duty 


Mortgage deed not provi 
ded for by No 14, No 15, 
No 29 or No 55 of this 
schedule 

See exemptiom, sehedule 
II No 12 and No 14 (6) 


i (a) when at the time of exe 
'cution possession of the pro 
J perty or any part of the property 
coi ipnsed in such deed is given 
J by the mortgagor oz agreed to 
be given 

(6; when at the time of exe 
cution possession is not given 
or agreed to be given as afore 
^aid 


The same duty as a Convey 
ance (No 21) for a consideration 
equal to the amount secured by 
such dc^d 

The same duty as a Bond 
(No 13) for the amount secured 
by such deed ] 
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This was a referenoe by the Board of Bevenue to the High CJourt trader s 46 
of the Stainp Act The question referred waS« whether all or any of the mort 
gage deeds (the necessary clauses of which are hereinafter set out) were liable 
to pay duty under clause (a) or clause (d) of art 44 of schedule I of the Stamp 
Act The question depended mainly on the effect and construction of certain 
covenants for quiet enjoyment such as are usually inserted in English 
mortgages 

Document No 1 granted and assigned unto the Alliance Bank of Simla, 
Limited, and its assigns, certain piemises with the buildings, etc , thereon and 
all the estate, right, title and interest of the mortgagor in the said premises, 
to hold the said premises, etc ,^nto and to the use of the Bank and its assigns 
subject to a proviso for redemption, and empoweied the Bank to sell the mort 
gaged premises or any part thereof without the consent of the mortgagor, 
and to execute and do all such assurances for efiectuating a sale as the 
Bank should think proper, and contained the following covenant for quiet 
enjoyment, vis ; , “ and that all the said premises may be quietly entered into, 
held and enjoyed by the [276] Bank and its assigns without any interruption 
by any person *’ The deed contained no actual clause giving possession or 
agreeing to give possession to the mortgagee 

Document No la was a mortgage of certain premises to the Alliance Bank 
of Simla, Limited, of the same description as Document No 1, save that it 
* contained no covenant foi quiet enjoyment 

Document No 2 was a trust-deed to secure mortgage debentures issued or 
to be issued by the Assam Bail ways and Trading Company, Limited, and 
mortgaged the concessions and railways, etc , of the Company in Assam to two 
persons^as trustees foi the whole body of the debenture holders The properties 
were conveyed, granted and assigned unto and to the use of the trustees, but 
upon and for the trusts and pui poses theiein mentioned declaring the same , 
and provided that the trustees should stand seized and possessed of the mort- 
gaged premises upon tiust to permit the Company to hold and enioy the same 
premises, and to carry on thereon and therewith any of the business authorized 
by the Memorandum of Association until default in payment of any of the 
principal moDies secuied by the debentures, or of any interest for the period of 
one month after due date thereof, or until the winding up of the Company , 
and after any such default, empowered the trustees in their discretion, or at 
the request of holders of one half the debentures, to enter upon and take 
possession of the mortgaged premises and sell, call in, collect or convert into 
money the same, and contained the following covenant for quiet enjoyment, 
VIZ , “ and that all the said premises may be quietly entered into and enjoyed 
by the trustees or trustee without any interruption by any person , * there 
were further clauses providing that in the case of the Company being wound 
up, the trustees befoie making entry or sale should give three months* notice 
of their intention to do so , and providing that the Company should, until the 
trustees should take possession in pursuance of the trust, deal with the 
mortgaged properties in the ordinary course of business in such manner as 
they might th^ink fit 

Document No 3 was an ordinary mortgage of an indigo concern in the 
English form to the Agra Bank , it contained a power of sale authonzmg the 
Bank after default to enter into and upon and to sell and absolutely dispose 
of the mortgaged premises , and a [277] power of entry, and a power if the 
mdigo should not be consigned to the Bank, to seize the mdigo , also the 
following covenant for quiet enjoyment after default, mz , ** and also that if 
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Aet^kVh shall be made m payment of the moneys hereby secured or intended so 
to be, or the interest on the same or any part thereof respectively, or in the 
event of the breach or non performance of any of the covenants herem 
contained, and on the part of the mortgagors, their heirs, executors or admmis- 
trators to be observed and performed contrary to the true intent and meaning 
of these presents, it shall be lawful for the Bank, their successors or assigns 
at any time or times thereafter, to enter into and upon the said mortgaged pro* 
mises, or an> part or parts thereof, and the same thenceforth to hold and 
enjoy and to recover the rents and profits theieof without any lawful interrup 
tion 01 disturbance by the said mortgagors or either of them, their or either of 
their heirs, executors, administrators, or assigns or any other person or persons 
claiming or to claim through, under, or in trust !or him or them ” , and also a 
further covenant by the Bank that until default the mortgagors might hold and 
enjoy *and take the rents, issues and profits of the mortgaged premises 

The Advocate-General (Mr Paul) appeared foi the Crown 

Although m the first document there is no actual covenant foi possession, 
there is a covenant to pay the mortgage money on demand, and although the 
mortgage money may not be due, yet the mortgagee might take possession A 
Court of Equity would not restrain such a mortgagee from taking possession 
The present Stamp Act I considei was not intended to cover the present case, 
but it has actually done so in using the words possession agreed to be given" 
in art 44, schedule I Where possession is given, there is laigei duty payable 
than in cases where possession is not given [Field, J — Does the word 
agreed " refer to an express or an implied agreement, or both ?] Both , m 
this case there is an implied agreement The covenant to enter into posses 
Sion and the covenant for quiet enjoyment mean really that the mortgagee 
should have possession without opposition , 

The second mortgage, No la, does not contain the words ' giving quiet 
possession,*’ and it therefore appeals that the mortgage stands on a different 
footing 

[ 278 ] The third mortgage. No 2, permits the Company to hold and enjoy 
the premises until default, and I therefore apprehend a Court of Equity would 
not allow a mortgagee to entei into possession under such a covenant 

The fourth mortgage, No 3, is practically the same as No 2 There the 
Bank covenants with the mortgagor that until -default shall be made the 
mortgagor shall hold possession Therefore, these two deeds do not fall under 
clause (a) of schedule I of the Stamp Act [Field, J — In the second mortgage 
does not the clause, which gives power to the Bank to do all such things as 
may be necessary for effectuating a sale, allow a power to put the mortgagee 
in possession m order to effectuate the sale I think not , the power of sale 
can be exercised wholly irrespective of the question of putting the mortgagee 
into possession 

No one appeared on the other bide 

The Opinions of the High Couit were as follows - 

Oarth, Ctif -I am of opinion that each of the deeds subdfltted for our 
consideration comes under clause (b) of the art 44 of the Stamp Act, and should 
be stamped accordingly 

I consider that clause (a) applies only to those deeds, in which possession 
of the mortgaged property is given, or agreed to be given at the time of the 
execution of the •^eed , or, in other words, tvhere immediate possession of the 
prcfiierty is given, oV agx'eed to be given, by the terms of thfi deed to the mortgagee 
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It soems to me that this is the only construction of clause (a) by which 
any meaning can be given to the words ** at the time of execution^** because 
the agreement to give possession must of course be made m and by the deed 
itself , and therefore if clause (a) is to be read, as the learned Advocate General 
contends, the clause would mean the same without the words “ at the time of 
execution,** as with them Again, if the Advocate OeneiaVs view were correct, 
clause (a) would be applicable m all cases where possession of the property is 
agreed to be given at anv distance of time, or under any conditions, even tern 
poranly for non payment of interest I cannot think that the Legislature meant 
to extend so largely or so unreasonably the class of mortgages which are to be 
chargeable with the higher dutj [279] Under Act XVITl of 1869 those 
deeds only were so chargeable* where possession was actually given at the time 
of the mortgage , and thespiiit of this rule might have been, and piobably was, 
evaded by possession not being taken for some time after the execution *of the 
deed, although an agreement for immediate possession was contained in the 
deed itself 

I think that the change m the language of the Act was merely intended 
to prevent any such evasion of the law, and not to make the higher duty 
chaigeable upon a laige class of mortgages of a totally different character 

The principle of the distinction between the two classes of mortgages was 
deal enough undei the Act of 1869 namely, 1st, those which weie accompanied 
by possession , and, 2ndl>, those which were not Accoiding to the 
construction which I would put upon the present Act, the same distinction is 
maintained, but only with a safeguard against the evasion of the higher duty , 
whereas, according to the other construction, the distinction is altogether lost 
sight of , and the principle of this distinction, as I understand it, appears to me 
to be founded on good sense Where the title to the land, and the possession or 
immefiate right to the possession of it, both pass to the mortgagee by virtue 
of the deed, the same duty is chaiged as upon a conveyance by way of sale, 
because in that case the mortgagee gets the same potentiary inteiest in the 
land, which a sale would give him , but when the title onlv passes, and 
possession, or the right to the possession, does not, the interest which he gets 
IS not necessarily a potentiary inteiest at all, and possibly may never become 
so In such a case the lower duty is chargeable 

It seems to me that this is an easy and reasonable solution of the doubt 
which has arisen , and, as I consider that immediate possession of the mort 
gaged property is not given, or agreed or intended to be given, in any of the 
cases submitted to us, I am of opinion that the lowei dutv [under clause (6)] 
is chargeable in each of those cases 

I would add that I consider my views upon this subject are stiongly 
contiimed by the fact, which appears to bo admitted that, since the passing of 
the last Stamp Act in 1879, it has been the constant practice to stamp deeds 
of the nature of those sub [280]mitted to us with the lower duty undei 
clause (6) When a particular construction has for some years been put upon 
a fiscal enactment in favour of the public, and that construction has been 
generally acted upon and acquiesced in by the Government, I think that a 
strong presumption arises in favoui of that construction , and I consider 
moreover, that no other construction, unfavourable to the public, should 
afterwards be put upon the enactment, except for some very cogent reason 
indeed • 

This principle has been acted upon by the High Court on more than one 
occasion > and notably m the late case of K^shon Lai Boy v Shamt Chunder 
Mozodmdar (I L B*, 8 Oal , 603) 
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Mitter, J.—I am of opinion that clause (a) of art 44 of schedule I of 
the Stamp Act of 1879, covers only those mortgage deeds in which as security 
for the money advanced on mortgage, possession of the property, or any 
part of the property mortgaged, is actually given or agreed to be given But 
it does not include jnortgage deeds in which it is stipulated that the mort 
gagee would be entitled to take possession of the property, or any portion of the 
property mortgaged in case there should be any breach of the covenants of the 
deed The word “ given ” in the clause in question seems to me to point out 
that only those transactions are intended to be covered where the transfei of 
possession takes place in consequence of the aq) cement on the pan of the moit 
gagoi to deliver over possession as part of the security of th,e mortgage money 
But where by virtue of a stipulation in the mortgage deed, tlie mortgagee 
becomes entitled to enter upon possession quite irrespective of the consent 
of the mortgagor to make over possession, the clause in question does not 
apply, because there it cannot be said that the mortgagoi consents to give 
possession 

If this construction of the clause in question is correct, none of the 
documents referred to us falls under it It is true that under the first 
two deeds the mortgagee may exercise his right of entry upon possession 
immediately in consequence of the form in which they are executed, but 
theie IS no agreement on the part of the moitgagoi to give possession of 
the mortgaged piemises as part of the secuiity Sucli agreement exists only 
[2813 in those cases where it is agreed that the rents and profits of the moit 
gaged premises aie to be enjoyed by the moitgagee, or taken by him in satis 
faction of his debt There is no such agieement to be found in these deeds 
As regards the other two deeds it is clear fiom then terms that the mortgagee 
would be entitled to enter upon possession in case of default in payment 

Field, J —This is a reference under s 46 of the Indian Stamp Act (Act I 
of 1879) The question referred to us is, whether four deeds of moitgage ought 
to be stamped undei clause (a) or undei clause {b) of art 44 of the first 
schedule to the Act Clause (a) is as follows — “ When at the time of execution 
possession of the property or any part of the property comprised in such deed 
IS given by the mortgagor or agreed to be given ' — and the stamp duty upon 
the mortgage deed in this case is the same as for a conveyance for a considera 
tion equal to the amount secured by the mortgage deed Clause (b) is as 
follows “ “ When at the time of execution possession is not given or agreed 
to be given as aforesaid ” In this case the duty is the same as on a bond for 
the amount secured by the mortgage deed 

In the second case the stamp duty is very much less than in the first case, 
and m this consists the interest which the matter has for the public generally 
A large number of mortgage deeds similar to those which form the subject of 
this refei^ence have been stamped under clause (ft), and these deeds will have 
been insufficiently stamped if we hold that clause (a) applies 

Clause (a) is divisible into two propositions which are as follow — First, 
“ when at the time of execution possession of the property ^ or awy part of the 
property comprised in such deed is given by the mortgagor ” I may at once say 
that this proposition is not applicable in the present ease, there being no sug- 
gestion that possession of the property or any portion of it has been given 
The second proposition is ** when at the time of execution possession of the 
property t or an/y part of the property comprised in such deed, is agreed to be 
given ** The point to be determined really comes to this, whether by the 
mortgage deeds which form the subject of the reference, or any of them, it was 


m 
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at the time of execution agreed that possession of the property [282] should 
be given I understand this to mean gtvm at any time I take it that the 
words at the time of execution ” must be construed with agreed and not 
with “ given ” Now the Stamp Act is a Revenue Act, an Act which imposes 
pecuniary burdens , and the rule of construction m respect of such Acts is that 
in case of a doubt the construction most beneficial to the sub]ect is to be 
adopted The subject is not to be taxed, and therefore not to be compelled in 
this case to pay the higher duty, unless the language is clear and unam 
biguous I am of opinion that the words agreed to be given " can only apply 
where there is an express agreement to give possession — an agreement, that is, 
in so many words -or an agreement, to be gathered by necessary implication 
from the whole contents of the documents I think that clause (a) of art 44 
does not apply when there is no such agreement, express or implied, but the 
efiect of the document between the parties is such that the mortgagee would 
have a right, that is a right which he could enforce m a Court of law, to obtain 
possession if he desired to have possession 

\ * 

Applying this principle to the foui deeds in question, I come then to the 
following conclusion as regaids each of them The first deed of mortgage 
contains the following provisions '' And this indenture also witnesseth that, 
for the consideration aforesaid, the mortgagor doth hereby grant and assign 
unto the Bank and its assigns all and singular, etc , together with all buildings, 
fixtures, rights, easements, advantages and appurtenances whatsoever to the 
said hereditaments appei taming, or with the same held oi enjoyed or reputed 
as part thereof or appurtenant thereto, and all the estate, right, title and 
interest of the mortgagor in and to the said premises to hold the said 
premises unto and to the use of the Bank and its assigns subject nevertheless 
to the ^proviso for redemption hereinafter contained ’ Then the mortgagee is 
empowered to sell the mortgaged premises or any part of them without the 
further consent of the mortgagor, and then we have a covenant for quiet 
enjoyment Under this deed it may well be that the mortgagee has a legal 
right to take possession, but I think we cannot say that possession of the 

( property or any part of it is agreed to be given within the meaning of clause 
a), art 44 of schedule I of the Stamp Act 

[283] The second mortgage deed which forms the subject of the reference 
IS marked No la, and is geneially similar to the first instrument, save that it 
contains no covenant for quiet enjoyment I think we cannot say that 
possession of the property is agreed to be given by this instrument 

The third deed forming the subject of the reference is marked No 2, 
and IS of a more complicated nature. It recites that the mortgagees, their 
heirs, executors, etc , shall stand ** seized and possessed ” of the mortgaged 
premises I think that upon the construction of the entire contents of this 
document it is clear that the words seized and possessed are used in the 
sense merely of Enghsh legal phraseology, and that it is not meant by these 
words that the mortgagees should enter into possession This would appear to 
be clear from^a subsequent provision of the deed which authorizes the trustees 
or trustee upon the happening of certain events to enter upon and take posses- 
sion of the mortgaged premises This instrument also contains a covenant for 
quiet enjoyment Now, although there is an authority to the mortgagees and 
trustees to take possession upon the happening of certain events, I think it 
impossible to say that there is any agreement by the mortgagor to give 
possession This instrument therefore comes, in my opinion, under the pron* 
sions of dfM (&) of art 44 
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The fourth deed which forms the subject of the reference is marked No 3 
Xt declares that it shall be lawful for the mortgagee, his successors, assigns, 
etc . upon a breach of the covenants to enter into and upon the said mortgaged 
premises, but here also there is no agreement by the mortgagor to give posses- 
sion, and I think that this instrument also comes under clause (b) 

The result is, that m my opinion, all four instruments should be stamped 
under clause (b), art 44, schedule I of the Stamp Act 


NOTES 

[I STAMP ACT— MORTGAGE WITH POSSESSION 

In the stamp Act of 1899 art 40, the words, " at the tvme of executimi ’ which were in the 
corresponding article in the Stamp Act of 1879 were omitted 
II STRICT CONSTRUCTION OF TAXING STATUTES- 

dee also (1890) 18 All 6G (74) , (1889) IS Bom 440 (445) , (1888) 13 Mad 265 (263) , 
(1885) 9 Mad 146 (148) (1881) 8 Gal 259 (262) 

, [284] FULL BENCH 

The 16th September, 1883 
Present 

Sir Richard Garth, Kt , Chief Justice, Mr Justice Mitter, 

Mr Justice McDonell, Mb Justice Prinsep, and Mr Justice 

Tottenham 


Dukhi Sahu and another Plaintiffs 

versus 

Mahomed Bikhu Defendant 


Ltmitation Act, XV of 1877, sch II, ait 64 — Statement of Account unsigned — 

Cause of Action 

The plaintiffs claimed on a statement of account in writing, dated the 18th October 1877 , 
this statement of account was not signed by the defendant The date of the institution of the 
suit was the 30th September 1880 A Division Bench of the High Court held on the appeal 
on the case coming up before them on the 18tb October 1877, that the suit was not based 
upon any express contract made between the parties , and that the transaction which took 
place on that date did not constitute an implied contract, and that, therefore, these conten 
tions were not open to the plaintiffs, but the Court referred the question whether the plaintiffs* 
daim, so far as it was based on the statement of account on the 18th October 1877 fell 
within article 64t of sch II of Act XV of 1877 

* Full Bench in Sp App No 788 of 1882, against the decree of the Officiating Judge of 
Sarun, dated dOth January and 28th February 1882, modifying the decree of the Munsiff of 
Sairun, dated the 27th of May 1881 


t [ Art 64 — 


Description of suit 

Period of limi ' 
tation 

Time from which period begins 
to run 

For money payable to the plaintiff 
for money found to be due from the 
defendant to the plaintiff on accounts 
stated between them 

Three years 

When the accounts are stated in 
writing signed by the defendant or 
his agent duly authorized in this be 
half unles*s where the debt is, by a 
simultaneous agreement in writing 
signed as aforesaid, made payable at 
a future time, and then when that 
time arrives ] 
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Held, by MiTTFB, PRINSEP, and McDONELL, J J —That the question referred was a 
matter of limitation arising in the case which had not been decided in the order of reference^ 
aj^ without such a decision the case could not be disposed of, and as to that point, that the 
sStement of account not being signed by the defendant, did not fall within the terms of 
art 64ofsoh II of Act XV of 1877 

Held, by GABTH, C J , and TOTTENHAM, J — That the Division Bench having held 
that the transaction afforded no basis for a suit, had disposed of the case, and the question 
referred was therefore immaterial 

This case was referred to a Full Bench by MiTTER and WILKINSON, JJ , on 
the 21st June 1883, with the following lemarks — 

“ This appeal relates to that part of the plaintiffs’ claim which was based 
on a statement of account on the 18th October 1877 The plaint states * The 
defendant has had for a long time dealings in cloth with the plaintiffs’ shop, 
so on the 12th Sudi Assin 1934 Sumbut accounts of the deahngs were made 
up and adjusted [285] in the presence of the defendant, and the sum of 
Bs 8,676 was found due and owing to the plaintiffs by the defendant, which 
was entered in the khatta baht in his presence » 

The cause of action with reference to this item of the claim is stated in 
the plaint to have arisen on the 12th Sudi \ssin 1934 Sumbut (18th Octobei 
1877), the date of the statement of account The suit was brought on the 30th 
September 1880, i e , within thiee years from that date The balance so found 
was not signed by the defendant Thiee witnesses were examined in support 
of this adjustment of account Witness, Nakched Bam, says that after the 
balance was found the defendant admitted its correctness Progash Lai further 
says that the defendant requested the plaintiffs to take from him a conveyance 
or a lease of some property in liquidation of the debt thus found The third 
witness, *Seni Boy, not only deposes to the defendant having admitted the 
correctness of the balance, but also states that he, the debtoi , promised to pay 
it in the following month of Kartic 

** The defendant pleaded limitation, and the Munsiff overruled it on the 
ground that the suit was brought within thiee years from the date of the 
adjustment of account, which fact was, in his opinion, established by the 
evidence of these witnesses 

The Distiict Judge on appeal has reversed this decision on the ground 
that the account stated was not signed by the defendant as is required by 
article 64 of schedule II, Act XV of 1877 

** The question which we have to decide m this appeal is, whether the 
claim, so far as it is based upon an account stated, is barred by limitation 

“ It has been contended befoie us that the claim is not barred by limitation 
(l) because there was a new contract for the payment of the debt found due, 
created on the date of the adjustment of account, and (2) because the provisions 
of article 64 of schedule II, Act XV of 1877 are applicable, notwithstanding 
bhe account stated was not signed by the defendant 

*'Ae regards the first ground, the learned pleaders for the appellants mainly 
rely upon the finding of the Court of First Instance, based upon the testimony 
cf the witness, Seni j^y, that [286] the defendant promised to pay the money 
[ottod due m the following month of Kartio 

" It appears to us that this mipress promise to pay the debt found due in 
>b6 foUcrvnug month of Eartio was not the ground upon which the suit was 
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brought The ground of action, as alleged in the plaint, was the statement 
of account on the 18th October 1877, and it is expressly stated in the plaint 
that the cause of action for the item under consideration arose on that date 

There is, moreover, a special reason in this case which disentitles tne 
plaintiffs from changing the ground of the action as laid in the plaint It was 
admitted by the learned pleaders of the appellants that there are no materials 
upon the record from which it can be ascertained whether on the date of the 
statement of account all or any of the items were barred by limitation If they 
were so barred under s 25 ' of the Contract Act, a parol contract for the pay 
ment of the debt found due would not be \alid, see Ramji v Dharma (I L B , 
6 Bom , 683) We are, therefore, of opinion that the appellants cannot in this 
suit rely upon any express promise 

Although upon the plaint it is not open to the appellants to rest their 
claim upon any express contract, yet it is open to them to contend that there 
was an implied promise to pay the balance found due, arising fiom the defen- 
dant admitting the debt This question was fully discussed in Cmed Chand 
Rukam Chand v Shah Bulaktdas Lalchand (5 Bom H C , O C , 16) The 
statement of account referred to in that decision appears to us^to be the stnk 
ing out of a balance after the adjustment of cross accounts between the parties 
In a case of this nature, as observed by Eolfe, B , with leference to Ashby v 
Janies (11 M and W , 542), there is * a transaction between the parties out of 
which a new consideration arises for a promise to pay the balance 

In the case before us there were no cross demands The defendant was 
a customer of the plaintiffs, who had a shop for the sale of cloth He used to 
take articles on credit and made part payments from time to time An account 
was kept by the plaintiffs of these transactions and also of the part-pay 
ments made by the defendant On the 18th October 1877, this account 
[287] was examined in the presence of the defendant, and the amounticlaimed 
was found to be the balance of the debt due fiom the defendant who admitted 
its correctness Such an adjustment of account does not amount to a new 
contract so as to entitle the plaintiffs to claim a new period of limitation from 
the date thereof It only amounts to an admission or acknowledgment of the 
debt which, if it could be brought within the purview of s 19 of the Limitation 
Act, would have saved the claim from being barred by the law of limitation 


Agreement without con 
sideration void — 


* [See 25 — An agreement made without coubideration is 
void unless — 


unless it IS in writing 
and registered. 


or lb a 
pensate 
done, 


promise to com 
for something 


(1) it IS expressed in writing and registered under the law 
foi the time being in force for the registration of documents and 
is made on account of natural love and affection between parties 
standing m a near relation to each other , or unless 

(2) it IS a promise to compensate wholly or in part a person 
who has already voluntarily done something for tee promisor 
or something which the promisor was legally compellable to do , 
or unless 


(3) it is a promise, made in wnting and signed by tee person to be charged therewith, or 
. by his agent generally or specially authorized in that behalf, to 

a promise to pav ^jyjjoUy or in part a debt of which the creditor might have 
enforced payment but for the law for the limitation of suits 
In any of these cases, such an agreement is a contract 
Explcmatuni 1 — Nothing in this section shall affect the validity, as between the donor 
and donee, of any gift actually made 


Oi IB _ 

a debt barr^ by limitation 
law 


Eplaiwi/um 2 — An agre ement to which the consent of the prordisor is freely given is not 
void merely because teer consideration is inadequate , but the inadequacy of the consideration 
may bb taken into aoebtent by teb Court in determining thb qubstem whethbr the ednsent of 
thb wtes frbblj^ givun ] 
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This view IS quite in aoeordanoe with the law as laid down in Mul Ohand 
Qolab Chand v Oindhar Madhav (8 Bom H C , A 0,6), Eanhya Lall v 

r ee (1 Agra H 0 , F. B , 94) , Doyle v AUum Biswas (4 W B , S C G 
1) In our opinion, therefore, there was no such implied contract made 
out as would entitle the plaintiffs to a new period of hmitation from the date 
thereof 


The only question that remains to be consideied is, ^whethei the claim 
to which this appeal relates falls within article 64, 2nd schedule of Act XV 
of 1877 Upon this point the learned pleaders rely upon Sh&ik Akbar v Sheik 
Khan (1 L B , 7 Gal , 256) It was held in that case that the second column 
of article 64 fixes three years as the period of hmitation m all suits upon 
accounts stated, whether in writing or word of mouth, and whether signed bv the 
defendant or not With great defeience to this opinion, we are unable to take 
this view of the article in question We must construe the language of the 
article by giving effect to eveiy part of it, whether it occurs in the first, second, 
or the third column It seems to us that the third column shows that the 
article only applies to cases wheie the accounts are stated in writing, signed by 
the defendant or his agent duly authorized in this behalf This view of the 
article in question was taken in Tkakurya v Sheo Singh Bai (I L B , 2 All , 
872) We, as at present advised, concur with the Judges who decided that 
case As our opinion is in confiict with the ruling m Sheik Akbai v Shetk 
Khan (I L B , 7 Gal , 256), we refei the following question for the decision 
of a Full Bench — 

Cass] ‘ ' Whether the claim of the appellants, so fax as it is based upon the 
statement of account on the 18th October 1877, falls within article 64, 2nd 
schedule, Act XV of 1877 ’ 


Babu Kali Kishen Sen, and Babu iukhil Chnnder Sen for the Appellants 

Baba Chunder Madhub Ghose, Babu Kat una Sindhu Mookerjte and Babu 
Kuloda Ktnker Boy for the Bespondent 

The following Judgments weie delivered by the Full Bench — 

Hitter, J.— I am of opinion that the question referred in this case is a 
question of limitation which arises in the case, and has not been decided in the 
order of reference 


The plaint m this suit, which was hied on the 30th September 1880, 
states that there was an adjustment of accounts between the parties on the 
18th October 1877 


In the order of reference, we decided two questions — first, that the suit 
was not based upon an express contract made between the parties on the 18th 
O ctobe r 1^7 , Mcon^y, that the transaction which took place on that date 

* [Sec 19 If, before the expiration of the period prescribed for a suit or application m 
„ ^ respect of any property or right, an acknowledgment of liability 

£iuect of acknowledg in respect of buch property or right has been made in writing 
ment in writing signed by the party against whom such property or Kght is 

or hy some person through whom he derives title or 
liability, a new pon^ of limitation, according to the nature of the original liability, shall 
bo computed from the time when the acknowledgment was so signed 

’ * When the wr^ing containing the acknowledgment is undated, oral evidence may be given 
of the time when ft was signed , but oral evidence of its contents shall not be received 

1 —For the purposes of this seofcion an acknowledgment may be sufik^t. 
^ugh it omite to specify the exact nature of the property or right, or avers that the time 
for payout, dmiyery, performance or enjoyment has not yet come, or is acoompamed by a 
rqf^ to pay, ^ver, perform, or permit to enjoy, or is coupled with a claim to a setiff. 
or IB adortosed to a person other than the person entitled to the pro]^y or right 
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did not amount to an implied contract We felt no doubt upon this last men- 
tioned point , and the authorities which are all cited in our judgment aie all 
one Way, and fully support the view which we have taken , no conflict •f 
authorities, as far as we are aware, exists on this point Under these circum 
stances, we felt that we could not refer this question to the decision of a Full 
Bench Our opinion upon the point being cleai, and there being no conflict 
of authonties, we i^ould not have been justihed in referring this question to a 
Full Bench 

The points that we have decided, therefore, in the order of reference are 
(1) that the suit was not based upon any express contract made between the 
parties on the 18th October 1877 , and (2) that the transaction which took 
place on that date did not constitute an implied contiact The question now is 
whether the conclusion at which we arrived upon these*^two points, virtually 
disposed of the third contention that was raised before us, viz , that the suit 
was not baired by limitation, because it falls under article 64, schedule II, Act 
XV [28^] of 1877 It has been said that our conclusion that the transaction, 
which took place on the 18th October 1877, did not constitute a new contract, 
IS tantamount to a finding that the cause of action upon which the plaintiff 
based his suit was not made out The plamtifl sued for the price of cloth sup- 
plied to the defendant fiom time to time I have examined our ordei of 
reference, and I do not find a single passage in which we have held that his 
claim was not made out It is true that the plaintiff alleges that the cause of 
action arose on the date when the statement of accounts took place If that 
turns out to be a mistake on his part, it would not follow that he would not be 
able to recover in this suit upon establishing a rekl cause of action not incon- 
sistent with his allegations in the plaint Let it be supposed for a moment 
that the plaintiff’s claim is not barred by limitation, can it be said that upon 
our judgment it must be held that his claim is not made out when that claim 
IS estabhshed by the witnesses believed by the lower Courts — witnesses who 
deposed that the defendant admitted the coirectness of the balance found 
against him ? It had been said that a statement of account necessarily 
constitutes a new contract and as we have held in the ordei of reference that 
the transaction of the 18th Octobei 1877 did not constitute a new contract, 
therefore we have held also that there is no cause of action in this suit 

With refeience to this observation I have simply to say that m the 
reference order ive have not held that a statement of account necessarily 
constitutes a new contract Neither have I been able to come to that opinion 
But if that be a correct proposition of law, even then it cannot be said that on 
our reference there was no question to be decided, because that question is 
decided on this reference, although there was no argument upon it 

I shall now state the reasons which weigh with me in thinking that it is 
not a correct proposition of law If it were a correct proposition, it would 
follow that a statement of account would supersede and extinguish the debts 
of whtth it IS a statement But there is abundant authority for the proposi- 
tion that an account [ 890 ] stated does not supersede these debts see Smith 
v Page (15 M and W , 683), Perry v Attioood (26 L J . Q B , 108) Then it 
has been asked that if an account stated does not constitute % new contract, 
what IS it ’ The answer is, that it is only evidence of an existing debt see 
^ewMl V BaM (6 M* and W , 662) This question has been exhaustively 
discussed by ScOTtiAND, C J , and Innes, T , in Eirada Earibasappah v Oadi$i 
MvdAwpak (6 Mad H 0 , 197) I cannot do better than reproduce here the 
foUowmg extract from the judi^ent bearing upon this question The learned 
Judges^ after fln^ip^th# in that case there ware no cross demands which were 
adlosteid hetwae^tne p^ies, and that the transaction m question in that case 
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simply amounted to “ the ascertainment by reference to the plaintiff's accounts 
of the whole amount of the item on the debit side, and of the payments on 
account credited on the othei side, and the acknowledgment of the balance 
appearing thereupon to be due,” observed as follows — 

'* Then does the arrangement, alleged to have taken place between the 
appellant and the lespondent, evidence a new contract ? The striking of the 
balance and the admission that the amount was due, owidenced a present 
promise to pay it, but that was nothing more than the law alieady implied 
from the previous existence of the debt, and was all that such an executed 
consideiation could support and it is obvious that, if nothing more than that 
were necessary, the limitation bar might always be evaded by acknowledgments 
and admissions not in writing What we must look to see is, whethei the 
anangement involved any new consideration ior the piomise to pay the 
balance Now, where there are cross demands and, on a settlement of 
accounts, items, agreed to on one side, are wiped out by an appropriation to 
their discharge of admitted items of claim on the other side, and thereupon 
a balance IS struck and payment piomised, the mutual agreement to set off, 
pro iantOy one sQt of items against the other constitutes a Qew consideration 
for the promise to pay the settled balance, and both make a new contract 
tor this Ashbii v Javiss {XI M and W , 542) is a [290 diiect authonty 
But whetr t}ic7e is no cioss claim to be set oif, aiid «o 7iew aquement of appro 
priationy a <iettlcmcnt of the balance due on the examinakon of accounts 
IS merely a statement of an antecedent debt The parties simply agree 
as to how 7nuoh of the debt i imams due In such a case theie is plainly no new 
contract This distinction is brietiy expressed in Laycock v Vickies (33 L J , 
Q B , 43) Blackbubn, J , theie said * In common talk, an account stated is 
tieated as an admission oi a debt due iiom the defendant to the plaintiff , but 
theie ist^lso a real account stated, w Inch is equivalent to what is called in the 
old law an computaoerunty when several items of claims are brought 
into account on either side, and being set against one another a balance was 
struck, and the consideration for the payment of the balance was the discharge 
on each side And the arrangement in that case was upheld as being such a 
real statement ot account 

Enough of authority has been shown to establish the proposition that a 
statement of account does not necessarily constitute a new contract It is only 
where there are cross demands, and they are set off one against another so as to 
extinguish the old debts, that an account stated does amount to a new contract 
Therefore, the reference order deciding that the tiansaction of the 18th October 
1877 between the paities to the suit did not constitute a new contract, did not 
dispose of the question whethei it amounted to an account stated within article 
64, schedule II of the present Limitation Act 

If an account stated necessarily constituted a new contract, that would be 
a ground upon which the question referred should be answered in the negative 
If it does not in all cases amount to a new contract, then it is to be seen whethei 
in other resxiects the account stated in this case falls under article 64, schedule 
II of the Limitation Act The question refeixed to the Full Bench, therefore, 
was not decid^ by us in the order of reference , and it arises upon the facts 
stated in the order of reference and found by the lower Court It was urged 
before us that the claim is not barred by limitation, because it falls under article 
64, schedule II of the Limitation Act Our view CS92] upon this question 
was against this confeution, but that view is in oonfliot with the decision in 
Shetk Akbary Sheik Khan (I L B , 7 Gal , 256) as will appear from the following 
extract from that judgment — 

“ It was iagap9a8lyii|Qggi38tad in aigupaent on tobislf ^ t]ie plamtifi, thiyt 
as artihliB of grafafiidB II of the Umithiion Ast says nothinig in tbs th iril 
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column as to accounts stated by word ot mouth, that article must be considered 
as applicable only to accounts stated m writing , and that as no special period 
of limitation is prescribed for suits upon accounts stated orally, the period of 
limitation for such suits would be six years It is ceitainly difficult to undei* 
stand what the Legislature could have intended by this omission, hut we think 
that giving a reasonable construction to article 04, we must consider that the 
second column mea^s to fix three yeais as the period of limitation in all $vit> 
upon accounts stated To prescribe a limitation of three years in suits upon 
accounts stated in writing, and six 3 ears in suits upon accounts stated 01 ally, 
would be an obvious absurdity ** 

Our opinion being thus in conflict with the.decision cited above under the 
rules of practice of this Gouit, we weie bound to lefer the question which we 
have referred 

For the foregoing reasons, it seems to me (1) that the question lef erred 
IS a question of limitation , (2) that it arises in the case which cannot be 
disposed of without deciding it and (3) that it was not disposed of in the 
order of reference 

I am of opin]|pn, tlieiefore, that the question should be answered by the 
Full Bench and, foi the leasons given in the ordei of leference, which I need 
not repeat here, it should be answered in the negative 

MoDonellf J — In this case the learned Judges of the Division Bench 
have decided that what occurred on the 18th October gave rise to no substan 
tive cause of suit They find that there was no expiess contract on that da\, 
and then that there was no implied contract, and that the plaintiff’s claim 
would be barred by limitation unless aiticle 64, scliedule TI of the Limitation 
Act of 1877 applies, and I concui with them in [293] holding tliat it does not 
do so , and that to give a fresli ground of limitation under that section, tlie 
account stated should be in writing , and that when there is no writings article 
64 does not applv 

Pnnsep, J — It is no doubt at all times more satisfactoi^ that on a 
reference to a Full Bench, all matters connected with the particulai point should 
be referred, and so far I think it is to be legretted that \\e have not had to 
consider the exact effect of an account stated, both as a cause of action and as 
giving a fresh staiting point foi the puipose of limitation, independentlv of the 
original transaction which may have led to tliat account stated 

I am furthei of opinion that we should give oui answei to the point 
referred, which, as pointed out by MiTTER, T , legitimately aiises in the case 
With respect to the point lefened, I am of opinion that the account 
stated in the present case, which is not a written document signed by the 
defendant, cannot properly fall within the teims of article 64, schedule II of the 
Limitation Act, nor under aiticle 120 as relating to a suit for which no period 
of limitation is provided elsewhere in the schedule ” The statement of account, 
admitted by defendant by word of mouth, is only evidence of the admission of 
the defendant The present suit would, as legards limitation, depend upon the 
date of the contracts or debts to which each item included in that account relates 
Tottenham, J. — I confess that I do not very clearly see how the particulai 
question put to us arises in the present case • 

The suit which purports to be based upon a transaction which took place 
on the 18th October 1877 was instituted within three years of that date , and 
if it be assumed that a suit can be brought upon the basis of that transaction, 
it IS hardly material to enquire if it is governed by article *64 Similarly, if it 
be held that the transaction affords no basis foi a suit, it is superfluous to 
inqmre whether this or that article of the schedule to the Limitation Act applies , 
for when there is no cause of CSM] aotioQ, no article of that schedule apphes 
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As, however, the majority of the Couit are of opinion that we should give a 
r^ly to the question, I find no difficulty in stating that inasmuch as article 
64 distinctly refers only to accounts stated in writing and signed by the defen- 
dant or his agent, it does not include the transaction upon which this suit is 
based which was not accompanied by any signature of the defendant or his 
agent 

GarthiC. J — With all due respect to the opinion of some of my learned 
brothers, it seems to me that this case has been already disposed of m the order 
of reference, and that the question leferred to us does not arise 

That question is one of hmitation, namely, whether the claim ot the plain- 
tiffs, as based upon the statement of account of the 18th of October 1877, falls 
within article 64, schedule II of the Limitation \ct of 1877 ^ * 

Now it seems to me that before any question of limitation can anse under 
this or any other article of the Limitation Act, we must assume the existence 
of a cause of suit 

Each of these articles of limitation applies to some particular cause oi 
causes of suit, and unless there is first pioved to be a cause of suit, no question 
can arise as to limitation t 

Now the plaintiffs* suit m this case was based entirely upon the alleged 
statement of account on the 18th of Octobei The\ contended that the state- 
ment of account whicli then took place gave rise to a substantive cause of action 
as upon an account stated This appears not only from the plaint, and from 
the judgments of the lower Courts, but also fiom the vei\ first sentence of the 
referring order, which ?-uns thus — 

** This appeal relates to that part of tlie plaintiffs* claim, tohich uan based on 
a statement of account on the 18th of Ocioho 1877 * And, again, a few lines 
further on, — “ the ground of action, as alleged in the plaint, was the statement 
of account on the 18th of October 1877, and it is expressly stated in the plaint 
that the cause of action for the item under consideration arose on that date * 

No other cause of action was alleged or pro\ed , and therefore, unless the 
statement of account on the 18th of Octobei gave [296] nse to a substantive 
cause of action as upon an account stated, the plaintiffs, as it seems to me, had 
no case 

Now the learned Judges of tlie Division Bench have decided, if I under- 
stand them rightly, tnat what occurred on the IBth of October gave nse to no 
substantive cause of suit They find, fiist, that there was no express contract 
on that day, and then that there was no implied one 

That finding, as it seems to me, disposes of the ease If no substantive 
cause of action arose on the 18th of October, it must surely be immatenal, 
whether, if there had been a cause of action, it would have been barred by 
hmitation 

In the case which has been alluded to in the order of reference with 
which the learned Judges say they cannot agieo the only question of limita 
tion which we had to decide was, whether a cause of action on an account stated 
orally came within Article 64 or Article 120 of the Limitation Act , or, in other 

[Art 120 — 

V 

Description of suit 


Suit for which no period of hnu 
tation is provided elsewhere m this 
schedule 


Period of him 
tatiou 


Six years 


Time from which period begins 
to run 


When the right to sue accrues ] 
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woxdsi whether the three yeard or the six years rule of limitation apphed to 
suoh a cause of action 

But for the purposes of that question we assumed that a substantive cause 
of action upon an account stated orally had ansen , and except upon that 
assumption any question of limitation would have been immaterial 

The point, therefore, which arose in that case does not in my opinion arise 
in this, for two reasons — 1st, because, as I have before explained, it has heie 
already been found by the Division Bench that the transaction of the 18th of 
October gave rise to no new or substantive cause of action , and, 2ndly, because 
if it had given rise to suoh a cause of action, the suit was brought within three 
yeara from that date , so that no question as to the three years or the six 
years lim||^ation could arise 

If I rightly apprehend the meaning of my brother Mitteb’S judgment, I 
gather that the main difference between us is not upon any question of limitation, 
but as to the nature and meaning of a cause of action upon an account stated 
He appears to think that a cause of action upon an account stated is not a 
substantive cause of suit, or, in other woids, a new coni'! act 

[ 296 ] I have ^ways understood that, unless it is a new dmitract, it is no 
cause of action at all The consideration for it may be, and generally is, a past 
debt but it IS as much a new contract as a promissory note or a bill of exchange, 
which may also be given for a past debt 

Again, I think, that some misapprehension has arisen as to the difference 
between an account stated, which is a substantive cause of suit in itself, and a 
promise to take a debt out of the operation of the Limitation Act, which need 
not, and often does not, amount to a substantive cause of suit 

A promise of that kind must be in wnitnq, both here and in England An 
account stated m England may or may not be in writing, and I see no reason 
why the law should not be the same here But as to that, there seem^s some 
difference of opinion 

This IS a question which I shall be very glad to discuss when the occasion 
arises, but it seems to me, for the leasons which I have given, that it does net 
anse in this case 

There are also other points in my brother MlTTER S judgment with which 1 
do not agree , but I do not think it necessary to advert to them, because, in 
my opinion, they are not material to this case 

Although sonie of my learned brothers and myself take a some what different 
view of the question referred to us, the result, t consider, will be the same , 
namely, that the special appeal will be decided in accoi dance with the views 
of the Division Bench 

The appeal will therefore be dismissed with costs 

Appeal Dismissed 

NOTES 

[ ACCOUNT STATED— 

'* Accounts stated ** are of two kinds, to both of which the language of art 64 applies, 
provided they are in writing, and signed by the defendant or Uis agent According to the 
Bombay and the later Allahabad cases the article applies only to written and signed adjust 
ments of cross demands — Mitra on Limitation, (1911) Vol n p 953 * 

The Bombay and the Allahabad views are contained m 23 All 502 , 15 All 1 , 22 Bom 
613 See also 11 C P L B 65 As regards the Oalcutta and the Madras High Courts, see 10 
Cal 284 , 26 Mad 186 

As to when a new promise to pay is to be implied, see 10 Cal 1033 , 20 P B 1883 , 21 
Mad, 366 , 6 Bom 688 , (1899) 3 0 C 195 (201) , (1892) 16 Mad 389 (340) ] 
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The 28th February, 1884 
' Present 

Sir Bichard Garth, Kt , Chief Justice, and Mr Justice Field 

Madon Mohon Poddai and others Plaintiffs 

oersus 

Purno Chandra Purbot and others Defendants 

fh 


Small Came Court, Mofusstl — Act XI of 2866, s 21 — Netv trial- Review — 
Limitation Act, 1877, ait 173 

Section 21 of Act XI of 1865 is still in force, notwithstanding the right ot review given to 
Small Cause Courts in the Mofussil b} s 623 of the Code of Civil Procedure 

Where the circumstances of a case admit of a new trial, an application for such new 
tnal IS governed by s 21 of Act XI of 1865 but wheio the circumstances of a case do not 
admit of a new trial, but do admit of a review then the time within which an application 
for review should be made is to be governed by art 173 t sch II of Act XV of 1877 

This was an application made for the purpose of obtaining a re-tnal of a suit 
which had been dismissed on the 30th December 1881 by the Munsif of 
Madaripore, who at that time was exercising the powers of a Small Cause 
Court Judge The application was made on the 30th January 1882 It, 
however, was not clear from the papers sent to the High Court whether a 
new tnal or a review was the subject of the application , the Munsif was of 
opinion that a new trial could not be granted, as under s 21 of Act XI of 1865 
the application was out of time , but he thought that it was open to the 
apphoant to make the application undei s 623 of the Code of Civil Procedure 
But inasmuch as chapter 47 of the Code did not prescribe any limitation 
for such an application, he was of opinion that (regard being had to s 6 of the 
Lamitation Act), an application for review of a judgment of a Court of Small 
Causes should be presented within the time prescribed by s 21 of Act XI of 
1865, and that the term of ninety days prescribed by the Limitation Act, as 
the period in which a review might be presented, was not applicable to such 
oases He therefore rejected the application subject to the opinion of the 
t298] High Court on the following question When a judgment is passed 
against a plaintiff by a Small Cause Court, and an application for review of 
the Bamms made under s 623 of the Civil Procedure Code, is the application 
within time if made after seven but within ninety days from the date of the 
3 udgment, s 21 of Act XI of 1865 notwithstanding ^ 

* Civil Beferenoe No 18 of 1882, from Baboo Chundra Ooomar Dass, Munsif exercising 
powers of a Small Cause Court Judge at Madaripore, dated the Slst March 1882 


t lArt 178 — 


• 

Desenptlou of application 

Penod of limi 
tatiCn 1 

1 

1 Time from wh ch period begins 

1 to run 

Fcffa review of judgment, ^oept 
m t^coeeepiK>vidiraforby No 162 

Ninety days j 

1 

The date of the decree or order 1 
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Baboo Kashee Kant Sen for the plaintiff 

Baboo Anu9id Oopal Paht for the defendant 

The opinion of the Court (Gabth, C J , and Field, J ), was delivered by 

Oarthf G*J* — It has already been decided by this Court in several 
oases that s 21 of Act XI of 1865 is still m force, notwithstanding the right 
of review which is given to Small Cause Courts in the mofussil by s 623 of 
the Civil Procedure Code — (see reference No 19 of 1878 from the Small 
Cause Court of Bhangah, decided by this Bench on 26th August 1879, and 
reference No 14 of 1881 from the Munsii of Soodharam, decided on 8th Decern 
ber 1881), {Battan Krishenv Poddar Baghoo Nath Shaha, I L B , 8 Cal . 287) 

There^are some oases in which a new trial might be the propei remedy, 
and where a review would not be allowed by law , and there are others 
where a new trial could not be had, and the appropriate remedy would be by a 
review 

It does not appear from the reference in this case, what the nature of the 
application was, or whethei the plaintiff *s proper remedy would be by a new 
trial or a review , but we think that he should not be bound by the mere form 
in which the application was made , and that the answei which he ought to 
give to the reference depends upon whether a new trial oi a review would bo 
the proper remedy * 

If a new trial is necessary, then the plaintiff is out ot time by reason of 
the seven days’ notice not having been given , but if the relief which he seeks 
may be granted upon a leview, he appears to be in ample time 
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The Mk January, 1884 
Present 

Mr Justice Tottenham and Mr Justice O’Kinealy 


Bir Chunder Manikya 
versus 

Mahomed Afsaroodeen 


Defendant 
Plaintiff ' 


Mortgage — Money dstree — Sale wnder mortgage decree — Priot sale under 
money decree — Suit /oi possession • 

On the 21st of April 18G4, 4 mortgaged a ooi^ain taluk, and on the 13th of December 
1665, the mortgagee obtained a mortgage decree on his mortgage On the 5th of April 
1867 (in execution of a luone^ decree obtained against 4 by a third party on the 20th of 
September 1864) the right, title and interest of A in the taluk was purchased by the defen 

• Anneal from OngnuLl Deoi^ No ^9 of 1882, against the decaae of P W BEES, Psq , 
tif tdih bt July 1882 
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dant who entered into possession On the 1st of July 1868, the right, title and interest of J 
m the taluk was sold in execution of the mortgage decioe and purchased by bhe plaintiff 
In these execution proceedings the defendant intervened, but his claim was disallowed On 
the 38th of June 1880, the plaintiff brought the present suit foi possession of the taluk* 

^ Meld, that the plaintiff was not entitled to possession but should have brought his suit 
to enforce the mortgage lieu against the defendant 

The material poi^tions of the judgment of thelowei Court aie as follows — 

The plaintiff’s suit was dismissed by my predecessor, as being barred 
under s 13, Code of Civil Procedure On appeal the Judges of the Honourable 
High Court reveised his decision and remanded the suit to be tried on the 
merits (see Mahomed Afmrieddccn v Bir Chivnder Manikya, I L R , 8 Cal , 
470) The facts aie these • — 

On the 21st of \pril 1864, one Ram Coomar Bhuttacharji (and anothei) 
borrowed Rs 2,000 from one Sooija Kumaii, and gave a mortgage bond, 
pledging (among othei pioperties) the taluk in suit The money was to be 
repaid in foui months As it was not paid, Sooija Kuinari instituted a suit 
on the 23rd of Novembei 1865, and obtained a decree on the 13th of Decembei 
in the same yeai On the 5th of \piil 1867, the light, title and interest of 
Ram Coomar Bhuttachaiji in the taluk in question was sold in execution of a 
decree on a simple money bond and bought bv the defendant No 2, benami 
dar foi the [300] defendant No 1 Aftei this the decree on the mortgage 
bond was executed, and, notwithstanding an objection put m by the defendant 
No 2, the right, title and inteiest of Ram Coomar Bhuttacharji was again sold, 
and bought by the plaintiff on the 1st of July 1868 The plaintiff alleges 
that he obtained symbolical possession on the 4th of Septembei 1868, but was 
immediately dispossessed by defendant No 1 The defendant denies that the 
plaint^ obtained symbolical possession, and admitting the other facts as given 
by plaintiff pleads that the suit is barred by limitation, and that the plaintiff’s 
purchase was of no effect In addition to the issue as to rch jiodicata, the 
following issues wore flamed (a) Did the plaintiff take symbolical posses 
Sion in Septembei 1868 of the property in suit ? (5) Is the suit baired by 
limitation ^ {c) Did the disputed property pass to plaintiff by the purchase 
of July 1868 ? ” 

The District Judge found all these issues in favour of the plaintiff [citing 
on the last issue the case of Haran Chmider Ghosc v DtJio Bundhoo Bose (14 
BLR, 408 , 23 W R , 186), and gave the plaintiff a decree 

The defendants appealed to the High Court 

Baboo Kally Mohun Doss and Baboo Dootga Mohun Das$ for the 
appellai^t 

Munshi Serajul Islam for the respondent 

The Judgment of the Court (Tottenham and O’Kinealy, JJ ), was 
delivered by 

Tottenham* J — The parties in this suit were puichaseis at auction of 
the same property in execution of two separate decrees The plaintiff’s was 
the more recent purchase, it having taken place on the Ist July 1868 The 
defendant’s purchase was on the dthk April 1867 , but the plaintiff’s case was 
that the decree in execution ot which las purchase was made was a mortgage 
decree, the mortgage having been made and the decree upon it having been 
obtamed previously to the purchase made by the defendant The date of the 
mortgjBbge was 21st April 1864f and the date of the deoreetupon the mortgage 
bond was 30(h Densgiinber 1865 On the other side, for the* defendant, 
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[801] appellant, it ih contended that the decree obtained in December 1865 
upon the mortgage bond was not a mortgage decree, but a simple money decree, 
and this has been held by the lower Court The District Judge, however, was 
of opinion that, notwithstanding this fact, the plaintilf was entitled to recoyer 
possession upon the authority of the Full Bench case of Haran Chunder Ghose 
V Dtno Bundhoo Bose (14 BLR. 408 , 23 W R , 186), which established the 
principle that a mortgagee causing the sale of the mortgaged property conveys 
to the purchaser the entire interest in the property which he and the mortgagor 
could jointly sell, as well when the sale is under a decree for sale as when it is 
under a money decree He held that the defendant in the present case could 
not claim to be a person not a party to that su^t claiming interest in the pro 
perty, because at the time, when the suit was tried and the decree given, the 
defendant had acquired no interest in the propeity, for his purchase took place 
in April 1867 It seems that in the execution proceedings undei which the 
present plaintiff purchased, the defendant did come in as a claimant object 
ing to the attachment and sale upon the ground of his own previous pur 
chase and possession That claim was rejected, and the Judge observes that 
the defendant then had an opportunity of redeeming the property by paying off 
the mortgage money, but as he had not taken advantage of this opportunity, 
the plaintiff was entitled to succeed m the present suit It appears to us that 
the case really depends upon the question whethei the deciee of the 30th 
December 1865 was a mortgage deciee or not , and looking to the description 
of a mortgage decree given in the case of Gapi Nath Stiig v Sheo Sahay Singh 
(BLR Sup Vol 72 , 1 W R, 315), we think the decree obtained by Soorja 
Kumari Dabi against Ram Coomar Bhuttachaiji (mortgagoi), was a mere 
money decree Upon the authority of the cases above referred to it is clear 
that the plaintiff, though he may Iiave purchased the lien of the mortgagee, 
IS not entitled to recover possession of the propertv, as against a persen who 
was no party to that decree and is a bona fide purchaser for value without 
bringing a suit to enforce the lien The present suit, which is one for eject 
ment, is not one in which [802] he is entitled to succeed His remedy, if he 
has any, must be by a regular suit to enforce his hen under the mortgage In 
the meantime we think the defendant was entitled to retain possession of the 
property We accordinglv reverse the deciee of the lower Court, and direct 
that the suit be dismissed with costs of both Courts 

ip peal dismissed 


NOTES 

(The person entitled to redeem does not lose his right when not m*ide a party to the 
mortgagee's suit — (1885) 10 Bom 88 (91) As regards the relative rights of nur(;ha*sors in 
execution of money decrees and of mortgage decrees respectively see (1885) 12 Cal 299 (SOI) ] 


6 OAZi«<^97 


309 



LUL iOCaL 3^ I» re subax dmobni [J884] 

[lOOal soa] 

APPELLATE CEIMINAL 


The 24th January, 1884 
Present 

Mr Justice Mittbr and Mr Justice Field 


• # 


In the matter of the Petition of 8urat Dhobni 


Evidence Act (I of 1872), s (^Statement made to th%id peison lyy peison 

. msuied 

The only evidenoo against i prisoner charged with having \oluntanly caused grievous 
hurt was a statement made m the presence of the prisoner by the person injured to a third 
person, immediately after the commission of the ofience The prisoner did not, when the 
statement was made, deny that she had done the act complained of 

Held, that the evidence was admissible under s 6t and s 8, Illustration of the 
Evidence Act 


In this case the pnsonei had been convicted by the Assistant Commis 
sioner of Dibrugarh, under s 324 of the Indian Penal Code, of having volun- 
tarily caused hurt to hei daughtei m lavt b> burning hei with a red hot pan 
of tongs The only evidence in suppoit of the charge was a statement made 
in the piesence of the prisoner by the daughter in law to a neighbour immedi- 
ately after the commission of the offence It appeared also that the prisoner 
did not deny that she had inflicted the injuiies The piisoner appealed to the 
Ofhoiatmg Judge of the Assam Valley Districts, who held that the statement 
was so closely bound up with the oc( urronce itself that it w as clearly a 
lelevant fact and admissible in evidence undei s 6 o( the Evidence Act and 
affinned the conviction 

The prisoner prefeired a petition to the High Oouit 

Baboo Jogesh Ghunder Boy foi the Petitioner 

No one appealed for the Grown 

[308] The following Judgments weie delivered by the Court (MiTTER and 
Field, JJ ) 

* Criminal Motion No 275 of 1883 against the order of C J lijall, Esq Offici^ng 
Judge of the Assam Vallej Distncts, dated the 4th August 1883 

Relevancy of facts form J ® which, though not in issue, are so connect 

mg part of same transac ^ ^ ^ transaction, 

‘‘f® relevant, whether thej occurr^ at the same time and place 
or at different times and places ] 

Motive, preparation, and } [ 8 Any fact s relevant which shows or constitutes a 
previous or subsequent con moti\e or preparation for any fact in issue or relevant fact 
duct 


The conduct of anj party, or of any agent to any party, to any suit or proceeding m 
reference to such suit or proceeding, or in reference to any fact m issue thereon relevant 
thereto, and the conduct of any person an ofience »gain«?t whom is the subject of any proo^. 
mg, IS relevant, if such conduct influences or is influenced by any fact m issue or relevant 
fact, and whether it was previous or subsequent thereto 

1 —The word “ conduct” in this section does not include statement. «ni«i. 
thoMstatwmte accompany and explain acts other than statements, but this exidanatioii 
IS nht to affect tne relevancy of statements under any other section of this Act 

Bx^natton 2 —When the conduct of auy person is relevant, any statement made to 
him or in his presence and hearing which affects such conduct, is relevant 




210 



In rc sitRAt bHOBNi [1884J I.L.II 16 Gal. 864 

Fieldf J. — ^The additional evidence which we diieoted to be taken by oui 
order of the 11th December last has now been sent up by the Sessions Judge 
In consequence of my learned colleague having some doubt, I have very care 
fully considered the question with which we have to deal In the case of 
Bes V Osborne (1 0 and M , 624), leferred to in my learned colleague’s 
judgment, OUBSWBLL, J , said “ What the prosecutrix said at the time of the 
committing of the offence would be receivable in evidence on the ground that 
the prisoner was present and the violence going on but if the violence was 
over, and the prisoner had departed and the prosecutrix had gone on running 
away crying out the name of the person, it would not be evidence ” That 
was a case of rape, and I do not understand Crb^wELL, J , to have meant that 
in order to render the statement ot the prosecutrix admissible in evidence, 
both the presence of the prisoner and the continuance of the violence must 
have co*6xi3ted with the making of the statement I understand the learned 
Judge to have been speaking with reference to the circumstances of the case 
before him rather than to have been laying down any fixed rule which would 
require for its application the co existence of the two ciicumstances jusj men 
tioned In the case of Rex v Fostei (6 G and P , 325), betoie thres learned 
Judges — Park and Patteson, 1 J , and Gurney, B — the piisonei was charged 
with manslaughter, in killing a certain person by driving a cabriolet over him 
A waggoner was called as a witness, and he said that he was driving his 
waggon, and that he saw the cabriolet drive by at a very rapid rate, but did 
not see the accident, and then he went on to say that immediately after, on 
heanng the deceased groan, he went up to him and asked him what was the 
matter It was objected that what the deceased said in the absence of the 
prisoner as to what had caused the accident was not receivable in evidence, 
but the three learned Judges were agreed that under the circumstances it 
ought to be received This appears to me to be a case more immediately in 
point than that ot Rex v Osborne r3042 It must, however, be borne in mind 
that these English cases can be leterred to onl> by way ot illustration They 
are not in any way binding upon us, regard being had to the provisions of cl 1 
of s 2 of the Evidence Act What, therefore, we have leally to consider is 
whether the evidence is admissible under the Indian Evidence Act, and having 
given to the matter my most careful consideiation, I have come to the conclu 
Sion that it is admissible It is clear from the additional evidence now sub 
mitted by the Sessions Judge that the statement made by the girl was made 
in the presence of the prisoner and almost immediately after the infliction of 
the injuries by the tongs I think, therefore, that it falls within the purview 
of s 6 [see Illustration (a)] of tire Indian Evidence Act I think further 
that it falls within s 8, Illustration ( g), inasmuch as the accused person was 
present and made no answer denying that it was she who liad inflicted the 
injunes upon the girl The witness upon a re examination has added certain 
matter which we are both agreed that we ought not to consider, but excluding 
this matter, the case m my opinion falls within the illustration just quoted 
The occasion was certainly one upon which the prisoner, if she had not 
inflicted the injuries upon the girl, would, in all probability, havo denied the 
charge made against her by the girl, and the fact that she did not do so 
appears to me to have been an acquiescence in the truth of the charge so 
made by the girl As to the sufficiency of the evidence, it is imnecessary for 
us to express any opinion We are hearing this case merely in the exercise of 
our revisional jurisdiction, and the point to which we are agreed to limit our* 
selves 13 whether there is legal evidence upon which the prisoner might have 
been convicted, and this question I feel compelled for myself to answer in the 
affirmative 
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Mitter, J. — I concur I had Bome doubt upon the point fully disoussed 
in the judgment of my learned colleague But after oonsidenng the authori- 
ties referred to in it, I come to the same conclusion to which he has come 

MOTES 

\^8ee (1906) 11 C3 W N 266 where this case was distinguished as to when the evidence 
of a bystander is admissible m evidence as part of the res qestcLe ] 

[308] PRIVY CODNCIL 

The 21st, 22nd June, and 11th July, 1883 
Present 

Lord Watson, Sir B Peacock, Sir R P Collier, and 
Sir R Couch 

Balkishen Das Petitioner 

^ versus 

Run Bahadur Singh Objector 

[On appeal from the High Court at Fort William in Bengal J 

Decree — Const? uct ion of decree — Penalty — Higher rate of inteiest upon 
default in payment of instalment 

A decree of whieh the terms had been arranged by solehnama between the parties for 
payment of mone\ by instalments with interest at six per ceu^ was construed to provide 
also for three contingencies me , non payment at due date, (a) of the fiist mstalmoni, two 
coiisecu<#\e instalments bting in arrear at the same time (6) of instalments other than the 
first, (c) of the first instalment, simpl} Upon the occurrence of (a), or of (6), execution 
might issue for the whole decretal money with interest thereon at twelve per cent Upon the 
occurrence of (c) execution might issuw for that instalment, with interest at twelve per cent 
from the date of the decree 

The decree holder having accepted payment of the first instalment on the footing of (c), 
held that he had not, b anv admission or settlement precluded himself from insisting on 
the above construction as to (6) Held also that these provisions for double interest were 
but a reasonable substitution of a higher rate of interest for a lower, in a given state of circum 
stances and were not in the nature of a penalty against which equitable relief might be 
claimed 

Appeal fiom a decree (27th February 1880) of the High Court setting aside 
an order (16th July 1879) of the Subordinate Judge of Gya made in execution 
of decree and substituting anothei 

The questions on this appeal related to the construction of a decree 
founded on, and reciting, a solehnama between the parties and to the right of 
the appellant to execute to the extent of the provisions of that decree when 
# properly construed 

On November 11th, 1870, Ram Ismidh Koer, since deceased, executed a 
security in favour of Rai Narain Das, also since deceased, and now represented 
by Balkishen Das, the appellant, for repayment of Rs 1.76 000, with interest 
by half-yearly instalments Default having been made in payment, Rai Narain 
[ 806] Das sued the Ram toi^cover the amount due, which with a farther loan 
pame to Rs 2,15,359 To this smt the respondent, who was heir in reversion 
to the estate in the hands of the Bam, (a Hindu widow) was added as defen- 
dant During the progress of the smt an arrangement was come to for pay- 
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menti by instalments of Bs 80,000 each , and a decree was made on the 29th 
March 1873, which gave rise to the present dispute The decree, which 
stated the terms of a solehnama between the parties, contained the articles set 
forth in their Lordships* judgment 

The due date of the first instalment payable was September 25th, 1874, 
but it was not paid unti] a short time before the second instalment fell due 
The decree-holder, accepting it, gave a receipt, dated 1st September 1875, 
containing the following statement of the mode in which the payment of 
Rs 80,000 was appropriated — 

Rs A P 

“ Rs 30,000, half of which is • 15,000 0 0 

Out of the principal mentioned in the kistbundi decree foi the 

first instalment, le , ioi Bhadon 1281 Fash 21,280 0 0 

Interest on Rs 30,000 fiom the 29bh March 1873, the date of 
the solehnama, to the 3ist August 1875, the date of payment 
at the rate of 1 rupee per cent per month, which, by reason 
of default of instalment became payable under the terms ot 
the solehnama embodied in the decree, at 1 rupee per cent 
instead of 8 annas per cent 8,720 0 0 

Dated the 1st September 1875, corresponding with the 2nd Bhadon Sudi, 1932, 
Sambat, or 1282 Fash ’ 

On the 19th August 1876, shoitly before the third instalment became due, 
the respondent remitted to the decree bolder Rs 30,000, in payment of 
the second instalment, making up an account as follows — “ To principal 
Rs 23,820, to interest Rs 6,180 * The last item of interest was apparently 
arrived at b> calculating inteiest on the instalment from the 29th March 1873 
to the 3rd September 1876 at 6 per cent This the decree holder [3073*refused 
to accept Afterwards, the money having been paid into Court, together with 
a further sum of Rs 30,000 deposited on the 19th September 1877, on account 
of the third instalment, shortly before the fourth instalment became due, the 
decree holder took the money out, it being understood that no special appropri 
ation or adjustment was made or admitted 

On the 18th September 1877, the decree holder hied the petition, out of 
which the piesent appeal arose, to realize Rs 3,06,253, alleging that the 
judgment debtor had, by failing to pa> the instalments decreed, become liable 
to pay the balance of the decretal money with mteiest at twelve per cent , 
giving credit for the instalments received with interest at the enhanced rate 
deducted To this respondent filed his petition of objection The order made 
by the Subordinate Judge of Gya, and the decree on appeal made by the High 
Court, are stated in their Lordships* judgment 
On this appeal — 

Ml J F Leith, Q C , and Mr 2? F Boyne appeared for the Appellant 
Mr r H Cowte, Q C , and Mi / T Woodroffe foi the Respondent 
For the appellant it was aigued that the terms of the decree of 29th ^ 
March 1873, followed by the actual defaults made by the judgment debtor in 
paying the instalments, permitted the former to calculate the additional interest 
on the balance of the decretal money , on the first instalment from the date of 
the decree , and on the second and subsequent instalments from the dates at 
which each of them became due to the dates of payment 

For the respondent it was argued that the decree-holder was not, upon 
the true construction of the consent decree, entitled to interest at the enhanced 
rat^ upon the principal suip decreed Moreover, independently of this construe 
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tion, the general rule as to equitable reliet against the operation of penalties 
intended to secure collateral ob;iects, was applicable, and would prevent the 
recovery of interest at the rate on which the appellant insisted The order of 
the High Court did substantial justice between the parties 

CS08] Reference was made to Boley Dobey v StdeswarBao (4B L R Ap , 
92), Btchook Nath Panday v Bam Lochun St'nyh (11 B L R , 136), Parcsnath 
Mukhopadhya v Knsto Mohun Saha (3 B L R Ap , 105) 

Their Lordships* Judjmeilt was delivered by 

Sir B. Peacock — This is an appeal by Rai Balkishen Das, the representative 
of Rai Narain Das, from an order of the High Couit at Calcutta, dated the 27th 
February 1880, by which an ofdei of the Subordinate Judge of Gya, of the 16tb 
July 1879, was set aside, and the order appealed fiom was substituted for it 
The determination of the questions which arise in the appeal depends 
upon what is the proper construction to be put upon the 3rd clause of a decree 
of the Subordinate Judge of Gya dated 29th Maich 1873, in a suit in which 
Rai Narain Das was plaintiff, and the respondent, Raja Run Bahadoor Singh, 
was one of the defendants 

That decree was obtained by Rai Naiain Das m pursuance of a solehnaina 
or compromise, between the parties to the suit 

The amount decreed was Rs 2,38,000 pimcipal, with interest, and by the 
2nd Article it was ordered, amongst other things, that — 

** Tbo plaintifi shall get interest on the decretal mono> at the rate of 8 annas per cent 
per mensem from defendants That the defendants shdll pay annually Rs 30 000 out of the 
principal and interest year after year by instalments, to the plain^^iff and the plaintiff, after 
granting a leooipt and filing a petition in the Court, bhall take the baid sum from defendants 
Out of |hc annual amount of Rs 30,000 whatever may be found due on account of interest 
the decree holder shall deduct the same on account of interest and ciedit the balance to the 
principal The first instalment shall be m one lump on the 30th Bhadon 1281 Fash In 
futufe, jear after year, each instalment shill hi so paid in i lump sum on the last da\ of 
Bhadon of each year The monev, covered bj the instalment shall be sent to the decret 
holder at Benaio and defendants shall pa\ the expenses incurred in scudiug the same 

The 3rd Article, which is the important one, is as lollows — 

If the first instalment be not pud on the 30th Bhadon 1281 Fash uid twoconsecutne 
mstalmeuta be not paid, then the plaintiff shall ha\e the powci to take out execution of the 
decree, and realize his entire decretal moiiov with interest at the rate of one rupee per 
cent per mensem, from [899] defend ints, and their properties 'In case of default, the 
decree holder shall be entitled |o take out execution, and realize interest on the entire decretal 
money from the date of such default to thit of realization, at the rate of one rupee per cent 
If the first mstalmeut be not paid on the 30th Bhadon 1281 Fasli, then the decree holder 
shall have the power to realize the principal with inteiest at the rate of one rupee per cent 
per mensem from the date of this solehuama, to ivhich }oui petitioners defendants, shall 
have no objection Ifatanv time withiu the tiim defendants desire to pay any sum over 
and above Rs 30,000 the plaintiff shall have no objection to icccivc the same ’ 

The firsts instalment, which fell due on the 30th Bhadon 1281, corres- 
ponding with the 25th Septembei 1874, was not pud on thet day * It was, 
however^ paid on the 31st of August 1875, before the second instalment became 
payable, and a receipt for the same, dated the Ist of September 1876, was 
given by the decree holder acknowledging the payment, and stating ’that 
Rs 8*720 were appropnated to the payment of interest on Rs 80,000 from the 
29th March 1873, the date ottbe solehnama, to the said 31st of Aumist 1876 the 
Of payment, at the rate of one ^upee per oent pm meneSmT which* by 
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reason of the default of payment of the instalment on the due date, became 
payable under the terms of the solehnama or compromise embodied in the 
decree, at the rate of one rupee instead of eight annas per cent per month 

Subsequently, after two instalments had been paid, and a third instalment 
had become due^ an application was made by the decree-holdei to the Subor- 
dinate Judge of 6ya for execution of the full amount of the decree, with interest 
at the rate of one rupee per cent pei month, aftei deducting Bs 60,000 on 
account of the two instalments which had been paid That application was 
made upon the ground that default had been made in payment of the first 
instalment on due date, and of two consecutive instalments The Suboidinate 
Judge held that two consecutive instalments. were not unpaid within the 
meaning of the third clause of the decree He therefore ordered that the 
petition for the execution of the decree bv realization of the entire decretal 
money in one lump, with interest at the rate of one rupee pei cent per month, 
should be rejected, but that for the instalment then overdue the decree should 
be executed 

Upon appeal the High Court, on the 29th July 1878, affirmed the decision, 
and no appeal to Her Majesty in Council from that [310] judgment has been 
preferred It therefore stands unreversed The Judges of the High Couit 
stated that, in their opinion, the view taken by the Subordinate Judge of the 
arrangement between the parties was coirect, and that the intention evidently 
was that no two instalments should be outstanding at the same time, and that,, 
provided the debtor paid up the first instalment after due date, but in sufficient 
time to guard against a second instalment becoming overdue whilst the first 
remained unpaid, he was to be allowed to do so on payment of a double rate of 
interest as a penalty, but that, if he went furthei, and allowed two instalments 
to be actually due and unpaid at one and the same time, the arraignment 
would fall to the ground and the whole amount of the decree w^ould be 
realizable m a lump sum 

Independently of the fact that no appeal was pieferied against that decispn, 
their Lordships are of opinion that the construction of the decree was substan 
tially correct, though they do not concur with the High Court that the payment 
of a double rate of interest was in the nature of a penalty The solehnama 
W'as an agieement fixing the rate of interest, which was to be at the rate of 
6 per cent under certain circumstances, and 12 per cent under others 

In a subsequent judgment, dated the 25th February 1880, to which 
advertence will be made presently, the High Court say — 

** It was one of the terms of the solehnama that if at any time two instalments were due at 
the same time, the whole of the debt should be recover ible forthwith, and the interest, which 
otherwise was to be calculated at 6 per cent per annum, should be calculated at 12 per cent , 
and there was a further term m the solehnama that if the first instalment was not paid in 
due time, interest should be calculated at the rate of 12 per cent instead of 6 per cent from 
the date of default until realization 

** There is no specifio mention in the solehnama of any other instalment than the first, 
but this being a decree of Court, we think that the language of it is capable of a more liberal 
construction than if it had been simply a deed between the parties, and wp are of opinion 
that the same conditions must be considered applicable to default on every instalment which 
are made apj^icable in default of the first instalment ** 

Their Lordships think it right in this place to refer to that part of the 
judgment, in order to point out that, m their opinion, the deciee holder 
could not, under the first paragraph [811] of the 3rd clause of the soleh- 
nama, issue execution for the fi^ amount of the judgment, with 12 per 
cent mteresti unless both the first mstedment should not be paid on the 30th 
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Bhadon 1281 Fash, and two oonsecutive instalments should be in default and 
unpaid at the same time The High Court would read the words ** first 
instalment ** as if they hdd been ** any instalment, ” and the words “ on the 
30th Bhadon 1281 Fash, ** as if they had been “ on the 30th Bhadon 1281 
Fasli^^dr on the last day of Bhadon in any year, as the case may be ** Their 
Lordships think that the words “ first instalment must be read in their 
strictly literal sense, and that the word ** and * in that paragiaph must be 
read in the conjunctive and not in the disjunctive, and consequently that the 
non payment of the first instalment on the due date was a material part of the 
contingency contemplated by the first clause, and the alloiMng of two instal- 
ments to be in arreai at the s^ime time the other portion of that contingency 

The onl> remaining question is whether, in default of payment of any 
instalment other than the first on the due date, interest from the date of such 
default until the realization of the instalment was to be paid upon the full 
amount of the principal remaining unpaid at the time or only upon the amount 
of the instalment 

The Subordinate Judge, in his judgment of the 16th July 1879, after 
giving his reasons, says “ Hence it cleaily appears that the object aimed at 
by the solehnama was that in case of breach of instalment the decree holder 
would get interest on the expired instalment at one rupee per cent per month 
in the place of eight annas per cent , and he decreed accordingly Both parties 
appealed to the High Court from that decision 

On the 26th Febrnaiy 1880 the High Court appear to have agreed with 
the Subordinate Judge in thinking that the increased rate of interest was to be 
paid on the amount of the instalment in default, and not upon the whole 
amount of the debt Their judgment and decree aie quite unintelligible They 
order ^he decree of the Subordinate Judge to be set aside, and then they 
declare that the first instalment of Rs 30,000 which had been paid, is to be 
treated as not having been paid , afterwards they declare that m adjusting 
the account between the parties it must [812] be taken that the said fiist 
msfalment was duly paid on the 26th September 1854, and that all subse- 
quent payments must be taken to have been properly made for the purposes of 
the subsequent instalment, and that in dealing with those instalments interest 
will be calculated at 6 per cent per annum on the whole debt, and the capital 
will be paid off by the residue of such instalments, after providing for interest 
at that date Then they older the judgment debtor within six months from 
the date of the decree to pay to the decree holder the said first instalment, 
with interest at 12 per cent , and that in default thereof the decree holder ma\ 
apply, and the Court rese^ives the powei of reconsidering, and if necessary of 
altering the terms of the decree 

The reason given by the High Court for holding that, in default of pay- 
ment of a second oi subsequent instalment on due date interest is to be calcu- 
lated upon the amount of the instalment, and not upon the amount of the 
whole decretal money, is that in the receipt given for the first instalment 
a portion of it, viz , 8,720, is appropnated to the payment of interest at 
12 per cent ijpon the amount of the first instalment and not upon the whole 
debt It 18 said, — 

According to the strict construction of the solehnama, I myself have doubts whether 
the plaintiff would not be entitled to 12 per cent interest upon the whole amount for the 
time being due between the due date of each instalment and the time it was actually paid, 
that is, from the date of default of payment until its realization , but inasmuch as the parties 
themselves, when the first instalment was paid, have put a construction upon this mstru 
meat, and have treated the interest as calculable op the Rs 80,000 and not on the whole 
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sum, and a# tlie Judge of the Court below as we understand hi$ judgment, has decided in the 

wajTt we think we ou^t not to interfere mi/tL that decision, because the effect of calcu 
latmg interest only upon the instalment upon the ffrst occ&on may have misled the other 
fide, and may very seriously prejudice them if an> other construction is now put u|^ the 
instrument , lor, if upon tjbat occasion the plaintiff had claimed to be entitled to 12 pSKient 
upon the whole amount of the debt, and not to 12 per cent on the instalment only, it is not 
improbable that the defendant might have been careful to pay up what was due, and not 
have continued in default, as he appears to have done 

Their Lordships are of opinion that, according to article 3 of the decree 
of 1873, three contingencies were in the contemplation of the parties 

[ 818 J The first is, if the first instalment be not paid on the 30th Bhadon 
1281 fasli, atid two consecutive instalments be not paid The second, m 
case of default ” The third, if the first instalment be not paid on the 30th 
Bhadon 1281 fash The first has already been considered and dealt with 
Upon the third the parties have put their own construction, and have 
voluntarily settled upon the basis of that construction, which their Lordships 
cannot sav was wrong The decree holder is bound by it, and cannot, in the 
settlement of accounts, recover interest at 12 per cent in respect of the default 
m payment of the first instalment from the date of the solehnama bo the date 
of realization of that instalment, except upon the amount of the instalment, 
interest xxjian the remaining portion of the debt during that period being 
calculated at 6 per cent per annum 

In determining uppn what amount interest at 12 per cent per annum is 
to be allowed m conseouence of a default in payment on the due date of the 
second or any subsequent instalment, the decree-holder is not bound by the 
construction put by him upon the 3rd clause, nor by any admission or Settle 
ment in respect of the default made in payment of the first instalment The 
wordings of the second and the third contingencies, respectively, are very 
different The second is clear and explicit It declares that in case of default 
the decree hplder shall be entitled to take out execution and realize interest on 
the entire decretal money from the date of such default to the date of 
realization, at the rate of one rupee pei cent per mensem The third declares 
that if the first instalment be not paid on the 30th Bhadon 1281 Fash, then the 
decree-holder shall have the power to realize the principal, with interest at the 
rate of one rupee per cent per mensem from the date of the solehnama 

It was contended that the words ** in case of default were intended to 
refer to the default provided against by the first contingency But in their 
Lordships opinion it cannot be construed as having "that meaning, for it was 
declared that upon the happening of the first contingency the entire decretal 
money, with interest at 12 per cent , might be realized, whereas m case of 
default it was declared merely that interest on the entire decretal money might 
be realized at the rate of one rupee per cent per mensem 

C 81 i] The instalment itself would be of course realizable under the decree, 
and out of it, according to the 2nd article, interest at 6 per oe^/: upon the 
cteoiebsl money, except dunng the period for which interest at 12 per cent v as 
to be levied, would be payable 

If the words m default, etc ,” referred to the default contemplated in the 
first oontti^enoy, the words " the decree holder shall be entitled to take out 
etseation Sjlyd n^ze, etc were useless and inapplicable, for words to the 
satoe effect had been previously used with reference to prmoipal and interest , 
m the find article they apply merely to the interest 
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The words “ the principal ” m the third contingency^ viz , the non-payment 
of the first instalment o]| the due date, could not refer to the whole decretal 
money, otherwise the thifd contingency would be at variance with the first 
the words, “ in case of default,” in the second contingency, their 
LolUhips are of opinion that a default in payment on due date of any instal- 
ment, except the first, was provided for They had no reference to the first 
contingency for the reasons already expressed They did not refer to the non- 
payment of the first instalment, for that is specifically provided for, and to 
complete the first contingency it was necessary that m add\^ion to the non- 
payment of the first instalment on the due date two consecutive instalments 
should also be unpaid at the 'same time 

The word “principal ” in the third contingency, therefore, evidently referred 
to the principal of the first instalment, and not to the entile decretal money, 
as specified in the fiist and second contingencies The parties, by patting 
that construction on the words of the third contingency, are clearly not bound 
to have the same construction put upon the clear words used with reference 
to the second contingency, viz , “to realize interest on the entire decretal 
money ” 

It is scarcely necessary to refer to the argument that the stipulation for 
payment of interest at 12 per cent per annum upon the whole decretal money 
was a penalty from which the parties ought to be relie\ed It was not a 
penalty, and even if it were so, the stipulation is not unreasonable, inasmuch 
as it was a mere substitution of interest at 12 instead of 6 per cent per annum 
in a given state of circumstances 

[sis] Their Lordships are of opinion that the judgment and decree of the 
High Court of the 25th of February 1880 ought to be re\ersed, and that it ought 
to be declared that in adjusting the accounts between the parties, for the purpose 
of thi pioceedings in execution of the decree of 1873, the defendant is to be 
charged i^ith the piincipal sum of Bs 2,38,000 and interest at 8 annas per 
cent per mensem from the date of the decree upon the said principal sum, or 
so much thereof as from time to time remains due after giving credit for all 
payments made on account, together with additional interest at the same rate 
on the first instalment from the date of the solehnama to the payment of such 
instalment, and also additional interest at the same rate on the principal sum 
remaining unpaid for the period between the da> on which the second or an^ 
subsequent instalment became due and the da> on which it was paid or 
realized, and that each instalment or any payment on account thereof as paid 
IS to be credited first in discharge of the interest then due and the balance 
towards reduction ot the principal 

Their Lordships will humbly advise Her Majesty to the above effect 

The respondents must pay the costs of this appeal 

Appeal allowed 

Solicitors foi appellant Mr T L Wilson 

Solicitors for the respondent Messrs Watkins and Laitey 

NOTES 

[I RETROSNECTIYE INTEREST— WHETHER PENALTY WITHIN SBC 74 OF THE 
INDIAN CONTRACT ACT, 1872- 

This decision was for a time su]^poj»cd to have overruled the rule settled by the previous 
ease law that a stipulation as to interest having retrospective efiect was a stipulation by way 
of penalty 

This view was taken in (1888) 11 Mad 294 , (^) , (1886) 13 Cal 200 , (1886) 14 Oal. 248 , 
(1817) 9 An 690 (699) , (1893) 15 All 232 F B . (1893) 17 Had 62 (66) 

But the be«tt explanation of the case is that m (1888) 18 Hiwl , 141 (166) which was 
foUotred m (1892) 19 Oal , 892 F B , (1889) 3 C P L B , 48 (52) according to which caM 
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this case has not that effect A higher rate of interest from the date of default need not be a 
penalty — (1889) 14 Bom , 200 , (1901) 25 Mad , 34S (even after the Amondmoiit m 1899) 

11 M li J . 421 

A higher rate of interest on default from the date of the bond is a penalty — (1889) 14 
Bom , 274 , (1892) 17 Bom , 106 F B 

It may be noted that the amendment in 1899 of hoc 7 1 of the Contract Act 1872 gives a 
wide scope to that seotioh * 

II NATURE OF CONSENT DECREE- 

It stands on no higher footing than the agreement between the pxrties , indif m respect 
of ity one of the parties is entitled to a relief of forfeiture the fact of its having beon embodied 
ma decree does not preclude the Courts from granting such relief — (1006) 11 Bom , 15 F B 
8 Bom , L B , 818 overruling 10 Bom , 4S5 (1900) 24 Mad 266 (270) ] 


[local 318] * 

OBIGINAL CIVIL 

The 4th January, 188J 
Pkesent 

Sir Bichard Garth, Kt, CHihf JusircL, and 
Mr Justice Cunningham 

The Bengal Banking Corporation Plaintiffs 

Venus 

S A Mackertich One of the Defendants 

Begistration (Act III of 1877), s 17, cl (h) —Aqi cement to MoUqage — 

Equitable moUqage 

Do^^uments amounting to i>n equitable mortgage wlu u cn ating in interest in land of 
the value of Rs 100 or upwards require rtgi'stration under s 17 of the Rcgistrilaon Act 
but doGunioiits when amounting merely to ui agree nunt to mortgige do not uquire regib 
tration under that section 

Such documents are, therefore, u iilibk in cMdcntt as igroements to mortgage without 
registration, but for the puiqiose of proving an cquitiblo mortgigo tin \ must be registered 
before they arc available in evidence 

[ 816 ] Appeal from a decision of PiGOT, J , dated 2Htii ]anuai\ IHbO 

Under a power of atfcoiney, dated the Ist of Fpbruai> 1880, Mis Macker 
tich empowered one M J N Mackertich, hoi husband, to sell oj moitgage a 
one fifth share of a house in Calcutta, to which she was entitled in her own 
light In Septembei 1880, M J N Mackerticli ananged to boirow from the 
Bengal Banking Corporation a sum of Bs 8,000 On the 1 st October 1880, 
the Bengal Banking Corporation advanced that sum to M J N Mackertich 
and Hem Chandra Banneijee on the secuiity of a promisboiy note signed by 
Hem Chandra Bannerjee and J M Mackeitich as attoine\ foi his wife, which 
ran as follows — 

“ Four months after date, we jointly and severally promise to pay to the 
Bengal Banking Corporation, Limitedy or older, at Calcutta, the sum of 
Bs 8,000 for value received, with interest thereon at the rate of 18 per cent 
per annum, and as ^collateral security for the said debt, 1 and l^iah Amelia 
Mackertich do hereby agree to assign, by way of mortgage to the said Bengal 
Banking Corporation, Limited, an undivided one-iifth share to wdncli the said 
Sarah Amelia Mackertich is entitled in her own right of and in the three 
stoned house and premises, No 17, Elysium Bow, in the town of Calcutta ” 

On thd 28th January 1881, M J N Mackertich (with the consent of his 
wife) sold his wife's one-fifth share of the house to some third person for 
Bs 18,000 On the 29th January 1881, M J N Mackertich died after havmg 
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reived the purchase-money The estate of M J N Maokertich came into 
the hands of the Administrator General of Bengal, and with it the purchase- 
money of the house 

The Bengal Banking Company, Limited, then brought this suit against 
|,the Administratoi Geneial and Hem Chandra Bannerjee to recover the sum 
advanced to them on their promissory note, upon their personal liability, and 
also against Mrs Maokertich, praying that the gum of Bs 8,000 might be paid 
out of the Rs 13,000 in the hands of the Administrator-General 

The defendant contended that, as the promissory note waSinot registered, 
it could not be used as a mor^ge, or as creating any interest in the mortgaged 
property, although it might [81 f ] be admissible m evidence as a promissory 
note, or as an agreement to execute a mortgage 

Mr Kennedy and Mr Banmijee for the plaintiffs 

Mr r -4 Apcai for the defendants 

Pigot, J. — I am gieatly obliged to the learned counsel for his able argu- 
ment on behalf of the plaintiffs 

But in my opinion the plaintiffs have not succeeded m estabhshing a 
sufficient case to make it necessary for me to call upon the defendant 

The case that has ]Ubt been urged is two fold — 

Firtt, a claim to Bs 8,000, which is claimed by the plaj^tiffs against a 
sum of Rs 13,000, the product of the sale of the share of a^house. No 17, 
Elysium Row, which Mr Kennedy cleaily stated is claimed m virtue of rights 
ansing from the execution of the document, which is Exhibit B in suit, rights 
attaching on property, the sale of which realized the Rs 13,000 

But 8 17 of the Registration Act lenders it impossible for me to give any 
effect whatever to this document so fai as it would create an interest in immove- 
able property, it not having been registered according to that section, and I, 
tbfrofoie, hold that this cannot be done 

Mr Kennedy then argued, that inasmuch as this document would give a 
«9ght to seek specific performance, it bound the conscience of the lady, whose 
attorney executed it, so as to place the person with whom the agreement was 
entered into, in the same position as if the contract had been earned out But 
this seems to me no moie than a mode of describing the manner m which 
equitable considerations may operate to create an interest in immoveable 
property, m respect of which a contract and not a conveyance has been en- 
ter^ into 

The intention of the Registiation Act was, I think, that it should be 
impossible to use an unregistered document, so that it should have directly or 
indirectly the effect of creating an interest in immoveable property I admitted 
Bxhibit B in evidence ** not as affecting any immoveable property referred to m 
it, but merely as evidence of a contract to execute a mortgage, and of [818] thd 
transaction recorded in it (inclusive of the obligation created by the words pro* 
mtsing to pay) save so far as it, i e , the transaction, affect^ the immovB* 
ables,” and ^ think the document cannot be allowed dire6tly or indirectly to 
have any further effect 

Secondly, it wM cigued that the document operated to bind Mr Maoker- 
tioh to execute the mortgage , and that such mortgage must contain the 
covenant to pay the money within the time which the mortgage de^ would 
have stipulated that thw must be treated as having been done, and that the 
case most be treated as one in which a covenant to pay the money had beei) 
enteredlinto, a breaohsoommitted, and a claim now made m this suit mteepeet 
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of the debt or obligation therein arising I do not think that these oonsidera 
tions would entitle me to hold that a debt became due m respect of Exhibit B 
from Mrs Maokertioh to the plaintiffs 

Under these circumstances, these being the only two reliefs claimed 
agaii^st Mr Mackertich, the only decree that can be made is a decree against 
the estate of Mr Mackertich himself A decree will go against bis estate and^ 
against Hem Chandra Banner]|pe as a matter of course with costs on scale 1 

Nothing has been urged about the Bs 500 remitted to Mr Mackertich, 
and there is nothing m this case to connect Mr Mackeitich in any way as a 
borrower with the plaintiffs, there is no privity between Mrs Mackertich and 
the plaintiffs m respect of money borrowed As Mr Kennedy has pointed out, 
the power-of-attomey does not contain a power to borrow money, save by way 
of Inortgage 

I wish it to be understood that as to the operation of the Kegistiation Act, 
I follow with a complete assent, the }udgment of Mr Justice West in the case 
(I L B , 5 Bom , 143) which has been a good deal discussed m argument before 
me 


There will be a decree against Hem Chandra Banneriee m teims of the 
prayer, and also against the estate of Mackertich m terms of prayer D, with 
costs against Hem Chandra on scale 2 The plaintiffs will pay the costs of 
Mrs. Mackertli^h and the Administrator General on scale 2 There will be a 
decree for administration of Mackertich's estate 

The plaintiffs appealed against this judgment as far as it related to the 
defendant, Sarah Amelia Mackertich 

[319] Mr Kennedy, with him Mr Bonnet jee tor the appellants ^ 

The share in the house having been sold after the promissory note was 
executed, the proceeds of th6 sale became subject to the charge in favour of 
the plaintiffs in the same wa> as the property itself was so subject before the 
sale It IS submitted, moreover, that the document is not one requiring regie 
tration under s 17 of the Begistration Act , it is really an equitable mortgage 
m the form of an agreement to mortgage, and e\en treating it as an agreement 
to mortgage, we should be entitled under it to a charge upon the Bs 13«000 

It was an instrument which we could have specifically enforced against 
Mrs Mackertich if the property had not been sold, and not being in a position to 
speoificallv perform it against the purchaser, we are entitled to enforce it against 
the person who made the agreement There is a personal Lability on the part 
of Mrs Mackertich to bring the propeity in, not by wa> of charge, but by way 
of compelling hei to perform the agreement 

The Court hero intimated to Mr Kennedy that it would not be necessibry 
for him to go into the other questions m the appeal 

Mr Pugh and Mr T Apcat for the Bespondent were not called upon 

The following Judgments were dehvered by the Court (Gabth, C J , and 
OUNKIKGHAM. J ) * 

GrEFthy C J. — This 18 an appeal by the plaintiffs against the judgment of 
tb0 Qourt Mow, so far only as it concerns the defendant, Sarah Ameha 
l^Mkerticb Agaipet the other two defendants the learned Judge made a 
deore^i but refused to make one as against Mrs Mackertich 

The claim ibgamst bar was of this nature 
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By a deed* dated the 1st of February 1880* Mrs Mackertich gave to her 
husband* M J N Mackertich (since deceased) a power-of attorney to sell or 
mortgage a one fifth share of a house in Elysium Bow, to which she was 
entitled in her own right 

Being so empowered* Mr Mackertich in the month of September m the 
same year, arranged to borrow from the plaintiffs’ Bank a sum of Bs ^*000* 
and on the 1st of Octobei they lent him that money upon the security of a 
promissory note of that [380] date signed himself, and Hem Chandra 
Bannerjee (the other defendant in this suit) and also signed by himself as 
attorney for his wife, Mrs Mackertich The note was m this form (See 
ante^ p 316) 

Having obtained the Bs 8,000 upon this security, Mr Mackertich 
(apparently with the plaintiffs* knowledge), sold his wife’s one-hfth share of 
the house to some third person on the 28th of January 1881 for a sum of 
Bs 13,000* and having received the purchase money, he died on the following 
day, the 29th of January 

His estate then came into the hands of the Adininistiator-General to be 
administered in due course of law, and witli it the Bs 13,000, and this suit 
was afterwards brought by the plaintiffs to recovei the sum due foi principal 
and interest upon the promissory note against the Administiator-General (as 
representing Mr Mackertich’s estate and Hem Chandra Bannerjee upon their 
peisonal liability, and as against Mrs Mackertich), praying that the Bs 8,000 
and interest might be paid out of the Bs 13,000 m the hands of the Adminis- 
trator* General 

It seems cleai that the power-of attorney gave Mi Mackertich no right 
to pledge his wife s personal credit by the promissory not^, so that the only 
way in which she could be affected would bo by charging her Bs 13,000 in 
the hands of the Administrator-General with the amount due upon the note, 
as representing the one fifth share of the projieity which her husband had 
agreed to mortgage 

Mr Kennedy has contended here for the appellants (as he did in the 
Court below), that the one fifth share having been sold after the note was 
given, the x)i*oceeds of the sale became subject to the charge in favour of the 
plaintiffs’ Bank in the same way as the property itself was so subject before 
the sate 

To this Mis Mackertich ’s fiist answer was, that the note was notiegistor 
ed, and although it might be admissible in evidence as a promissory note, or 
even as an agreement to execute a mortgage, it was not available in any way 
to the plaintiffs, as a mortgage, or as creating any interest in the mortgaged 
property, without registration 

It IS upon this point, and this point only, as we understand, that [381] 
tb|^ judgment of Mr Justice Pl&OT proceeds He held that this document 
could not be put in evidence, or be treated as creating an interest in land* 
o» in the Bs 13*000, the produce of the land, inasmuch as it had not been 
registered 

But he considered that the document was receivable in evidence and 
available for aftother purpose, namely* that of charging the other defendants 
personally with the amount of the debt, and he accordingly gave the plaintiff 
a decree against those defendants personallv 

In arriving at this conclusion the learned Judge appears to have relied 
upon a case decided by Mr Justice West in the Bombay High Court 

In that casd a suit was brought for speeifio performance of an agreement 
to purchase a house, which was to this effect This day I have sold to you 
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my house in which I hve, for Rs 1,900 , and on account thereof I have receiv- 
ed from you Rs 100 as earnest at the time of execution of this bargain And 
as to the remaining Rs 1,800 the same are duly to be paid to me within one 
month from this day, when you will get the deed made in your favour " 

This document was not registered , and the question arose, whether, mas 
muAi as the transaction had been partially carried out under it, and an 
interest in the property created in favour of the purchaser, the document was 
admissible in evidence for the^purposes of the suit, without being registeied, 
and as I understand Mr .Justice WEST, his view was much the same as that 
taken by Mr Justice PiGOT here 

He considered that although as creating an interest in land the document 
was not receivable in evidence, it might be used for the purposes of the suit, 
namely, for the purpose of obtaining a specific performance of the agreement 
This really seems the only sensible way of reconciling the provisions of 
clauses (6) and (A) of s 17 of the Registration Act By clause (Jb) any 
document which purports to create an interest in land requires registration, 
and if not legistered, it is (by s 49) not available as affecting the property 
comprised therein But by clause (A) any document not itself creating an 
interest in land, [322] but merely a right to obtain another document which 
would cieate such an interest, does not require registration 

We all know that there are a great many documents coming within the 
description of clause {h) which may amount neveitheless to what are called 
equitable mortgages, and so create an interest in land As such, they would 
require to be legistered, though as mere agreements to mortgage, they, under 
clause (A), would not The only way, therefore, of meeting thedifl&cultv seems 
to be, to hold that they are available for the one purpose without registration, 
but not for the other 

This is only extending to that class of cases the piinciple which*we have 
laid down in the Pull Bench case of Ulfutnnmssa v Hossein Khan (I L R , 
9 Cal , 520) 

It IS deal, thit if we were to hold that equitable mortgages when they 
are in the form of agi cements to mortgage, do not require registration, such 
instruments would be generally used instead of legal mortgages, for the very 
purpose of avoiding legistration , whilst, on the othei hand, if we hold that 
any document which amounts to an equitable mortgage cannot be used as an 
agreement to execute a mortgage, we should be defeating the clear intention of 
clause {h) of the Registration Act 

Mr in the course of his argument reminded us of a large class 

of cases, which are to be found in the English Reports, in which difficult questions 
used formerly to arise, whether certain documents amounted to leases, or only 
to agreements for leases As leases they required one kind of stamp, as 
agreements for leases another kind of stamp Now these cases rather serv^ to 
illustrate the principle, upon which I think we ought to decide the present 
question ^ 

After the passing of the Act 8 and 9 Vict , c 106 (the Act to simplify 
the transfer of property), all doubts with regaid to these documents were at 
an end, because by s 3 of that Act, all leases which were required by law to be 
in wnting (that is, all leases for three years and upwards), were void unless 
made by deed, and the consequence was, that no document which secured to 
the lessee an interest tor more than three years was [883] valid as a lease, unless 
made by deed But from that time the Courts were in the habit of constru- 
ing those documents, which under the Act were void as leases, as agreements 
for leases, in order to render them effectual 
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So here, although we must treat a document like the present as ineflfebtuai 
to create any interest in land, we may treat it as vahd for any other legitimate 
purpose Thus, we may deal with this instrument as a promissory note, or as 
an agreement to execute a mortgage 

Mr Remedy goes so far as to contend, that even treating the document 
as a mere agreement to mortgage, his clients would be entitled under it 'lo a 
charge upon the Bs 13,000 

But I think that is not so Unless they can treat the note as an equitable 
mortgage, the plaintiffs cannot, in my opinion, claim a charge upon the 
Bs 13,000 

I think, therefore, that the Court below was right, and that this appeal 
should be dismissed with oosts'on scale 2 

I should add that even supposing that this document were admissible 
and efleotual, as Mr Kennedy contends, I think that othei questions of equity 
would probably arise, which we have now abstained from considenng The 
defendant, Mrs Mackertich, has not been called upon to go into her case at all 
In fact we have stopped Mr Kennedy from going into any other question, 
except that which was decided by the Court below 

Cunningham, J. — I agree in thinking that the judgment of the Court 
below must stand 

Mr Mackertich having a power of-attorney to sell or mortgage his wife's 
property, signed on her behalf a joint and several promissory note for 
Bs 8,000, and as collateral security agreed to assign by way of mortgage her 
interest m certain property 

The plaintiffs state that subsequent to this Mr Mackertich effected a sale 
of the property for Bs 13,000, and this Bs 13,000, on Mackertioh's death, 
passed into the hands of the Administrator General The plaintiffs oomplam 
that the Administrator General refuses to recognize their claim on the specific 
Bs 13,000 which they say is liable to the debt, but legards it merely as enforce- 
able against the general property of the deceased 

[ 324 ] The question, therefore, raised in the case is the plaintiffs' nght, in 
virtue of this document, to follow the sum of Bs 13,000 m the hands of the 
Administrator General, and render it liable for the debt which the joint and 
several promissory note created 

I think that what was said in the Court below, and has just been said by 
my lord, makes it clear that it is only by treating this document as a mortgage 
and investing it with all the effects of a mortgage that we could do what the 
plaintiffs ask, and as 1 think we are precluded by the Begistration Act from 
allowing it to have this effect, I agree in thinking that the appeal must be 
dismissed 

Appeal dtsmtaeed 

Attorney for Appellants Baboo Gonesh Ch Chnnder 

Attorney for Bespondent Mr Carruthers 

4 NOTES 

[I EQUITABLE M0RT0AGE-RB0I8TBAT10K— 

When the in||brumcnt operates as a mortgage, it requires registration if it la of the value 
of over Bs 100 ‘—10 Cal 315 , IS ISiCad 505 , 10 Bom 634 But if it merely evidenoea a 
deposit of title deeds in pursuance of an equitable mortgage already made, it does not reamre 
registration —13 Cal 322 33 Cal 410 ^ 

(1 AGREEMENT TO EXECUTE A MORTGAGE- 

Boee not require registration — 28 Mad 54 , 1889 B B 184 
III UNSItGIETBEEU D0CUMENT-ADMI881B1LITT IN BTIDBNOE- 

8$e on this pomf . 12 Mad , 505 , 19 Bom , 88 , 9 Bom , 68 , 10 C P L R 107 20 
BomM 568 , 5 € P L B 102 ] 
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PRIVY COUNCIL 

The 20th and 21st June and 11th July, 1883 

Present 

. Lord Watson, Sir B Peacock, Sir E P Collier, Sir B Couch, 

o, AND Sir a Hobhouse 

Isri Dut Koer and others * Plaintiffs 
versus 

Hansbutti Koerain and others Defendants 

[On appeal from the High Court at Fort William in Bengal ] 

Declaratory decree, Suit for — Civil Procedure Code (Act VIII of 1850), s 15 — 

Hindu widow* ^ contiol over savings of the income of her limited estate 

A suit brought during the lifo of a Hindu widow by the presumptive heir entitled on 
her death to the possession of the propert) in which she held her limited estate, to have an 
alienation by her declared to operate only for her lifo is among the exceptions to the general 
rule established by decision upon Act VIII of 1859, s 15, viz , that, except m certain cases, 
a declaratory decree is not to bo made unless the plaintiff shows a title to though he does 
not ask for, consequential relief • ^ 

Held, that although to grant a declaratory decree under the above section was discre 
tionary with a Court >ct in a suit of this class, known to the law, and in many cases the 
only practical mode of enforcing the presumptive heir s right to interfere with the widow s 
alienation, the grounds for the discretionary refusal of the decree should be strong In this 
case, the difficulty of the question raised, and the expense of the litigation, which had been 
referred to as grounds for refusing it wore insufficient reasons 

[825] A widow’s savings from the income of her limited estate arc not her stridhaii , and 
if she has made no attempt to dispose of them in her lifetime, there is no dispute but that 
they follow the estate from which they arose But it iS not always possible to fix the line 
which separates accretions to the husband’s estate from income held in suspense in the 
widow’s hands, as to which she has not determined whether or not she will spend it Where, 
however, both the family property, and property purchased by the widow out of savings from 
her income were alienated by her with the object of changing the succession held, that 
accretion was clearly established, and that the after purchases wore inalienable by her for 
any purpose that would not justify alienation of the original estate 

A daughter, obtaining a transfer from her deceased father’s widows of their interests m 
his estate, does not acquire thereby an estate valid against the title of the father s collateral 
heirs, expectant on the deaths of the widows 

Appeal from a decree (24th June 1879) of the High Court of Bengal, 
reversing a decree (17th September 1877) of the First Suhordinate Judge of 
Tirhoot 

The question raised on this appeal related to a gift made by the two 
widows of a deceased Hindu to the daughter of one of them, comprismg 

* Kaitama. Nakhtar v Dorcmtga Tever {LB2IA169,B0,15BL B 
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property m which the widows held their limited estate, and also property 
purchased by the widows out of the accumulated income from the same source 
As to whether a declaratory decree, under Act VIII of 1869, s 15, should have 
been made in favour of the presumptive heirs of the deceased husband, declar- 
ing that the gift operated only for the lives of the widows, the judgment of the 
High Court (see Hanshutti Koerain v Ishn Dutt Koer I L B 5 Cal 512), 
differed from that of the Court of First Instance 

The appellants, the plaintiffs in the suit, were the sons of the brothers, 
with other near sapindas, of Budnath Koer, the husband, who died in 1867, 
leaving a daughter, Dyji Ojham, m whose favoui the widows made the gift in 
question by deed dated 2l8t D'ecember 1873 This daughter afterwards died, 
herself leaving a daughter, with whom the widows were defendants in the suit, 
and now respondents 

By thei^deedof 2l8t December 1873, the widows gave to the daughter, with 
immediate possession, the property which had belonged to their deceased 
husband, consisting of shares in village lands specified in a schedule to the deed 
Also other village lands [ 326 ] described in another schedule as “ mahsoob 
khas,** or property of which they had the entiie control A third schedule 
comprised other interests in land of which the owners were to retain possession 
during their lives witliout po>^er of alienation 

The object, generally stated, of the suit brought by the presumptive 
heirs of Budnath Koer was to have this deed of gift, so far as it might control 
the inheritance after the widows deaths, declaied invalid against them They 
alleged that the properties in the second schedule had lieen bought by the 
widows out of income, and were subject to the same rule of inheritance as the 
parent fistate The defence (amongst other things) denying that the property 
in the second schedule could be claimed as belonging to the estate of the 
deceased husband, maintained that the plaintiffs, showing no title to relief, 
before the deaths of the widows who were alive could obtain no such 
declaration 

The Subordinate Judge of Tirhoot, Mr W DeCosta, found that the pro- 
perty in the second schedule had been purchased by the widows out of the 
income of the family estate, to which he, therefore, held it to be an accretion 
Beferring to all the property, he held that there was no principle of Hindu law 
permitting a gift by a widow to her daughter, next in the line of succession, to 
defeat the rights of the presumptive heirs , and that to allow the donee’s 
daughter to take as heir an estate of inheritance, through her mother, would be 
to change the legal course of descent, and was inadmissible He, therefore, 
made a decree declaring that the deed of 1873 could not defeat the plaintiffs’ 
right to succeed on the deaths of the widows, to the family estate , and that the 
properties purchased by the widows were an increment to the estate, and subject 
to the same rule of succession 

The Higt Court (AlNSLiE and Beoughton, JJ ) confirmed the finding 
that the property in the second schedule had been acquired out of savings 
from the income of the widows* limited estate But, on a review of the 
decided cases relating to the widows’ power over accumulations, they 
observed that it bad not been precisely determined what that power was 
The authorities were rather in favour of her being able to alienate the 
proceeds of her own savings If the Court had been bound to make a decree, 
It would have made a reference to a Full Bench m regard to the conflict 
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bd-[327jtween the cases of Oros v Amtrtanwyt Vast (4 B L B , O C 1) and 
Pvddamoni Dossee v Dwarkanath B%$wa$ (25 W B 336) They held it expe- 
dient to refuse a declaratory decree, having a discretion to do so The 
judgments of both Judges are reported m the Indian Law Beports, 5 Gal , 

p 612 

On this appeal — 

Mr C W Arathoon, for the Appellants, argued that the grounds given by 
the High Qourt for withholding a declaratory decree were insufficient In the 
first place, without dealing with the question of the accumulations, a suit by 
the leversioneis would lie at once to sot aside sq much of the widows transfer 
of the family estate as would, if undisputed, operate to deprive them of the 
succession Such a suit was mentioned in Act IX of 1871, sch II, art , 124, 
and in Act XV of 1877, art 125, where the period of limitation, twelve years 
from the date of the alienation, was fixed for it This class of suits was also 
expressly exempted in the judgment in Katama Natchiar v Dora Smga Tever 
(L B 2 I A 169 , S C , 16 B LB 83) from the general rule requiring that 
the plaintiff seeking a declaratory decree should be in a position to claim 
consequential relief, and referred to in the woids of the judgment — “ The nght 
of a reversioner to bring a suit to restrain a widow, or other Hindu female, in 
possession, from acts of waste, although his interest during her life is future, 
and contingent, suits of that kind form a very special class, and have been 
entertained by the Courts ex necesntate lei ” Again, in Oobindmont Dost v 
Shamlal Baisakh (B L B Sup Vol 48) it had been decided that the rever 
sionary heir might, during the life of the widow who had alienated the family 
estate, commence his suit to protect his title to the future possession alter 
her death It was necessary as soon as possible, in many cases, to question 
the widows act , and this class of suits was not open to objection, although 
brought by heirs entitled only in expectancy, whose interests might never 
take effect 

Secondly — On the question whethei by Hindu law tlie widow could 
dispose of the invested accumulations, and also whether she [328] could by 
releasing to a daughter confer an absolute estate on the latter, no such 
power existed 

The profits ol her limited estate weie not the widows stridhan , but 
unless they were, she could not dispose of them in the manner attempted 
The daughter could not acquire an absolute estate by taking a transfer from 
the widows, nor could she transmit such an estate to her heii A daughter’s 
estate is not stridhan, Chotaylall v Chvnmlall (LB6I A 16, SC, I LB, 
4 Oal , 744) The Mitakshara, which governed the parties, admitted no right 
on the part of women holding limited estates to make separate estate 
out of them 

Mr J H W Arathoon, for the Bespondents, argued that the (feed of gift 
of 1873, on its true construction, conferred onl> an estate for the lives of the 
widows in the corpus of the family estate This the widows had power to 
transfer , and so far there could be no ground for claiming a declaratory decree 
On the question of the accumulations, which was the second point, the judg- 
ment of the High Court, withholding the decree on grounds of discretion, was 
correct He cited Sremaram Mitter v Kishensundari Last (11 B L B 171), 
Tekmi Doorgapersad Singh v Tekaitm Doorga Koonwan (L B 6 1 A 149), 
Bwmoflumd Koer v Baghunath Koer (I L B , 8 Oal 769) 
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Should it, however, be neoessary, in order to show that there was no 
ground for a declaratory decree, to rely on the widow’s power to dispose of 
the accumulations, the inclination of the Judge’s opinions, stated in the judg- 
ments, was in accordance with the Hindu law The widow could make a gift 
of accumulated income He referred to the decision in Puddamom Dossee v 
Dwarkanath Biswas (25 W B 335), that a purchase having been made by a 
widow out of the income of her limited estate, it was competent to her to 
alienate such purchase, in whole or in part, oi convert it back into money 
He cited also, Soorjeemoney Dossee v Denobnndhoo Mulhck (9 iSdoore’s I A 
123), Conda Kooar v Kooar Oodey Singh (14 B L E 159) 

Mr C W ArathooUj in reply, referred to the judgment of MiTTEB, 
J , in Eery Kohtani v Moneeram KoLita (13 B Jj R 1) at page 8 of the report 
[3293 in 13 B LB, also to Bhugwandeen Doobcy v Myna Baee (11 Moore’s 
I A , 487) , Chtindrabulee Debia v Biody (9 W R , 584) , Nthalkhan v Hur 
Churn Lai (J AgiaH C , 219) , Bhagbaiti Dace v Chowdry Bholanath Thakoof 
(LB, 2 I A , 256 , S C , I L R , 1 Cal 104) , and Giose v Amtrtamayi 
Dasi (4 B L E , O C , 1) 

He cited the opinion of Macphlrson, J , who said that, “ although the 
theory of the Hindu law is that the income of the liusband s estate shall go to 
the widow for her maintenance and foi the peiformanco of pious duties, that 
theory by no means necessarily embraces the large lump sum of accumulations 
According to all the older authorities on Hindu law, accumulations should be 
treated in the same way as the corpus , and 1 think they should be so treated 
now, in the absence of any distinct authority to the contrary ” 

He also cited Elberhng on Inheritance, Chapter V Strange’s Hindu law, 
Vol l,*Chap I, paras 2 and 3, Dayabhaga, Chap IV, s 1, Mitakshara, 
Chap II, s 11 , Vayavastha Darpana, 44 , Vivada Chmtamoni, on separate 
property of women 

Their Lordships Judgment was delivered on a subsequent day (July 
11th) b> 

Sir A Hobhouse — This is a litigation concerning the succession to the 
estate of one Budnath Koer, a Hindu who died towards the end of the year 
1857 He left two widows, Hansbutti and Chunderbutti, who are still living, 
and one child, the daughter of Chunderbutti, who was named Dyji Ojhain, and 
who has since died, leaving only a daughter On the death of Dyji the col 
lateral male relatives of Budnath became his presumptive heirs, subject to the 
interest of the widows They are the plaintilis and the appellants The 
defendants and respondents are the two widows, and Bachni the daughter of 
Dy]i 


On tine 21st December 1873 the widows executed a deed, whereby, after 
stating that with the exception of Dyji, there was no heir of their husband or 
of themselves ^ they made a gift to her of certain lands and villages, only 
retaining to themselves a life inter- [830] est in part of them Some of the 
property is described as mouzahs exclusively acquired by the widows out of their 
own fund, and the rest is described as having been left by their husband 
Budnath 

Dyjl died in the year 1875, and m the course of the next year the plain- 
tiffs brought their suit The material parts of the prayer are for a decision 
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that the deed of December 1873 is null and void as regards the reversionary 
interests of the plaintiffs, and for a declaration that the properties acquired by 
the widows are part and parcel of their husband's estate 

By their written statements, and by the mouth of their pleader, the three 
defendants set up in substance the same defence They say first, that the 
plaintiffs having only a contingent interest cannot maintain the suit , secondly , 
that if a widow releases her interest to her husband’s hen presumptive, which 
Dy]i was, the absolute interests becomes at once vested in such heir, and there 
fore the inheritance devolved on Bachni , thirdly, that at least the properties 
which were purchased by their own money either received from their 
parents oi given to them by Budnath during his lifetime formed no part of 
Budnath's estate 

In the month of September 1877 the case was heard and decided by the 
Subordinate Judge of Tirhoot He found that the properties purchased by the 
widows were so ijurchased out of the piofats of Budnath's estate, and were 
accretions to that estate He held that the conveyance to Dyji did not vest 
the inheritance in her, because she was hen only to a woman’s estate, and the 
prescribed course of inheritance would be changed if she took an estate tians 
missible to her own heirs And he gave the plamtitls the decree they asked 

The defendants appealed to the High Couit, and in June 1879 the case was 
heard by a Divisional Bench, consisting of Justices AlNSLiE and Bkoqghton, 
who reversed the decree below and dismissed the suit with costs From 
that decree the plaintiffs bring the present appeal 

The learned Judges think that the first pait of the plaintitt’s piayer caiinot be 
entertained, because it is clearly competent to the widows to convey their own 
interest, because as regards Budnath s original property it is not necessary 
to construe the deed of 1873 as doing more, and because as regards the after- 
purchases [831] the widows only convey such legal interest a« they believe 
themselves to hold Their Lordships are unable to follow this leasoning, even 
when confined to Budnath’s original estate The defendants have not met 
the plaintiffs by 8a> mg that by the conveyance Dyji got nothing more than 
the widrws’ interest, the> have contended that by coalition with Dy]rs 
inheritance it gave her an estate transmissible to her own heirs If then the 
true construction of this tiansaction be that it passes only the widows interest, 
it materially concerns the plaintifis to have that construction established 
In this part of their piayer they ask nothing more favourable to themselves, 
and as between themselves and the defendants who allege an adverse con- 
struction, they are clearly entitled to as much, unless they are excluded by 
the rules relating to declaratory decrees 

The after-purchases fall under the same observations , and with respect to 
them two other substantial questions are raised, one of fact and ond of law 
First, the defendants deny that they were made out of the proceeds of 
Budnath’s property, and this issue has been decided against them US both Courts, 
and IS no longer a matter of dispute Secondly, thev contend that such 
purchases are not to be treated as accretions to the property from the proceeds 
of which they were made, but belong to the widows who made them 

The learned Judges below do not treat the latter question as unimportant 
to the plaintiffs , but they consider it to be one of great difficulty, unsettled by 
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authority, and reqmnng reference by a Fall Bench In their judgment there* 
fore the case is not a proper one for a declaratory decree Mr Justice AlNSLIB 
states the principle of their decision as follows — 

It seems to mo that we ought not to allow this smt to be protracted and great addi 
tional expense to be incurred, when it is quite possible that the widows or one of them may 
survive the plaintifis, so that the estate may never vest in them and the decision arrived at 
may prove no bar to further litigation 

** For the purposes of this appeal it is sufficient to sav that the Court will not, in a 
declaratory suit, decide intricate questions of law, when no immediate efEect and possibly no 
future effect can be given to its decision, and when the postponement of the decision to the 
time when there may be be [832] fore the Court some person entitled to immediate relief 
(if the decision is in favour of the plaintiff) wiU not prejudice his rights m any way 

This suit was instituted before the passing of the Specific Belief Act, and 
its propriety must be tried by tne law as it stood under s 15 of the Procedure 
Code of 1859 That section does not confer any right to declaratory relief in 
any given case, but merely enacts that no suit shall be liable to objection on 
the ground that a merely declaratory decree is sought, and that it shall be 
lawful for the Civil Courts to make binding declaiations of right without 
granting consequential relief 

It is true that the apparentlv wide door here opendd for declaratory suits 
IS greatly narrowed by the decision that, as a general rule, the Court shall 
not make a declaration except in cases in which the plaintiff could if he chose 
seek some consequential relief That doctrine was clearly laid down in the 
case olKattama Natchiar (L B 2 I A , 169 , s C 15 B L B ,83) butitwas there 
stated to be subject to exceptions Their Lordships think, and here they agree 
with tlfe learned Judges below, that such a suit as the present falls among the 
exceptions 

It is laid down, and in their Lordships* opinion correctly, in Shama Chum 
Sircar’s Vayavastha Darpana, that “ if a widow, without consent of her hus- 
band’s heirs, dispose of his property for purposes not sanctioned by law, they are 
entitled to interfere and prevent any such wrongful alienation by her ” (Vaya- 
vastha Darpana, Vayavashta 44) Yet it is clear that a widow may alien her 
own interest If then she executes a conveyance valid for her own interest 
but purporting to convey a larger interest to the grantee, it is difl&oult 
to see how the reversionei can get any relief except a declaration that the 
conveyance is void pro tanto He cannot set the deed aside, because it is 
partly valid , nor can he affect the possession, which the widow has a right to 
keep or to give up to another Such suits as the present one would seem to 
be, at least in many cases, the only practical mode of enforcing the heirs’ right 
to interfere with a widow’s alienation That they are known to the law is 
dear, for Act IX of 1871, art 124, prescribes the time for bringing a “ smt 
dunng the life of a Hindu widow by a Hindu entitled to the posses- [ 388 ] 
Sion of land on her death, to have an alienation made by the widow 
deolared to be void except for her life ” That is precisely the first part of the 
plaintiffs’ pAyev m this suit And the person “ entitled ” must mean the 
presumptive heir who would be entitled if the widow died at that moment 

It IS true that the foregoing considerations do not settle the case, for there 
remams a discretion in the C!ourt, which may find it, as the High Court has 
found it, inexpedient to grant the relief asked But their Lordships think that 
a strong case of inexpediency should be shown for refusing declaratory relief 
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to Glasses of persons expressly recognized by the law as suitors for such relief 
They do not say that there may not be such a case, but they cannot find it 
here 


The only reason assigned for refusing relief on the ground of discretion is 
that part of the case raises a difQcult point of law, the decision of which, though 
involving expense and delay, may after all not be binding upon the actual 
reversioners That may be a reason more or less weighty according to cir 
cumstances In this case it does not apply to the original estate of Budnath, 
as to which the plaintiffs are clearly right and the defendants clearly wrong in 
their contention Nor is it readily conceivable that the decision will be 
fruitless , because the question of law is of such a nature that its decision, 
though not binding as res judicata between the widows and a new reversioner, 
would be so strong an authority in point as probably to deter either party from 
disputing it 

Moreover, it is to be observed that objections resting on the difficulties of 
the dispute are of much more weight in a preliminary stage than in a Court of 
Appeal If the defendants had in the first instance objected to declaratory 
relief and had taken the opinion of the Subordinate Judge on that point, there 
would then have been moie ground for refusing relief in order to save expense 
and litigation But they did not do that They disputed the whole case 
of the plaintiff An important issue of fact, and two important issues of law, 
were decided by the first Court in the plaintiffs’ favour After all this it comes 
verv late for the Court above to reverse the action of the Court below on the 
ground of discretion and in order to save further litigation and expense 

CSM] For the above reasons their Lordships think that the> are bound to 
decide the issues raised in this case ^ 

So far as regards the contention of the defendants that Dyji could by the 
conveyance take an absolute estate transmissible to her heirs, the High Court 
have not expressed any opinion adveise to that of the Subordinate Judge, and 
their Lordships need do no more than express agreement with him 

The difficult question of the after purchases is very ably discussed by the 
learned Judges below, who would probably, if compelled to decide, have decided 
against the plaintiffs The difficulty is enhanced, if not created by the later 
current of decision, which gives to the widow a more free and complete usufruct 
of her husband’s property than is accorded to her by the texts and earlier 
decisions , a modification of the law which is strongly illustrated by the 
conflicting opinions of Mr Justice Dwabkanath Mitteb and his colleagues in 
the case of Kery Kohtam (13 B L B , 1) 

The question was argued at the bar as though it were necessary to divide 
all the property of a widow into two classes , one being her stndhan, and the 
other her husband’s estate over which she has the widow’s right and no more 
But the very question is, whether, having regard to the widow’s freedom in 
enjoying her husband’s property, and to her estabhshed right to alienate her 
own interest in it, she has not a kind of property the nature of which must 
refnaan undecided till her disposal of it or her death It is impossible to read 
Mr Justice Ainslie’S forcible agrument, without feehng that it is difficult to 
specify the point of time at which the widow loses her control over the unex- 
pended portion of her income from her husband’s estate If she may spend or 
give away the whole, may she not put some by ? If she saves one year or 
month, may she not spend those savings the next year or month ? If she may 
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save and spend again may she not place her savings so as to get some income 
from them ^ And so on through all the steps of the sontes 

To decide this question it is necessary to examine the authonties, which 
are by no means in accord But their Lordships do not treat as authorities on 
this question the numerous cases cited at the bar, to show that a widow’s 
savings from her husband’s [335] estate are not her stndhan If she has made 
no attempt to dispose of them in her hfetime, there is no dispute but that they 
follow the estate from which they arose The dispute arises when the widow, 
who might have spent the income as it accrued, has in fact saved it and after* 
wards attempts to alienate it And the existing conflict of opinion upon it 
makes it desirable to pass the .authorities briefly under review 

The earliest case which is relied on as an authority for the widow’s power 
of ahenation was decided b> this Board in the year 1862, viz , Soorjeemoney 
Dossee v Dtnobundho Mullick (9 Moore’s I A 123) The case, however, was 
of a different sort A Hindu testator s estate was under administration, and 
there was dispute as to interests taken by some of the parties One of them 
died during the litigation, leaving a widow He was ultimately declared to be 
entitled to an absolute interest m a share of the property, and the question then 
arose, how the income which had accrued from his share should be disposed 
of The Supreme Court held that both the income which accrued during 
his life and tnat which accrued after his death should be held by his widow m 
that character On appeal that decree was varied, and it was declared that, 
BO far as regarded the accumulations after the death of the legatee, his widow 
was entitled to them absolutely m her own right Here, then, the widow had not 
saved the income in question she had never had the option of saving or 
spending it , and all that was done was to recognize her right to the full 
usufruct and control over it 

In*the year 1866 the High Court of Agra expressly decided the point in 
question A Hindu widow purchased property and afterwards alienated it 
The Court first found that it was purchased with the proceeds of her husband’s 
property, and then held that it was ancestral and the alienation invalid {Nihal 
Khan v Hur Churn Lai, 1 Agra H C 219) 

In the case of Qrose v Amirtamayi Dasi (4 B L R O , 1) Mr Justice 
Macphebson held, wnile saying that he had formerly thought the contrary, 
that accumulations ought to follow the corpus In that case, however, the 
accumulations accrued before the widow reco\ered the estate, and the opinion 
expressed by Mr Justice Macphebson [336] seems to be at variance with the 
decision in Sorjeemoney Dossee v Dinobundho Mulhck 

In the case of Bholanath v BhagabatU (7 B L R , 93) decided in 1871 the 
Calcutta High Court (JACKSON and \INSL1E, JJ ) held that a Hindu widow 
could not alienate property acquired by her out of the income of the husband’s 
estate, but that she could make valid gifts to her daughter and grand-daughter 
by buying property m their names This case came before the Privy Council 
in 1875, when it was held that the widow held the husband’s estate not in her 
capacity of widow but as taker of a life mterest under a settlement Butin 
their judgmeq^ the Board said If she took the estate only of a Hindu widow, 
one consequence no doubt would be that she would be unable to alienate the 
profits, or that at all events whatever she purchased out of them would be an 
moreipent to her husband’s estate ’ iBhabut Daee v Chomdhry Bholanath 
Thahoor, L R 2 I A . 256) 

In the year 1874, before the appeal in the last case was heard, another 
ease in whB^h the point was discussed had come before the Board, Gonda Koat 
V Ood&y Stngh \14 BLR, 159) In that case there was no aiienatum 
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by the widow, and the Board treated the point thus ** It, therefore, becomes 
unnecessary to decide what might have been the effect of a distinct intention on 
her part, if it had been proved, to appropriate to herself and to sever from the 
bulk of the estate such purchases as she had made with the view of conferring 
them on her adopted son As the case stood, the widow's purchases accrued 
to her husband’s estate 

In 1876 the point came again before the Calcutta High Couit The 
Division Bench, consisting of Judges Jackson and Macdonell, thought that 
their decision might be rested on other grounds, hut expressed themselves as 
prepared to base their decision on the ground that a Hindu widow, having 
purchased land with the money derived from the income of hei husband’s 
estate, is competent afterwards to alienate her right and interest in whole or in 
part to reconvert the land into money, and to spend it if she chooses Puddo 
moftee Dossee v Dwarkanath Biswas (25 W R , 335) 

C347] This is the state of the authorities, and their Lotdships, diffeiing 
from the learned Judges below, think it must he taken as adveise to the claim 
made on behalf of the widow They do not rest on what was said by them in 
Bholanath'^ case as decisive of this case, for the observation must be taken as 
applied to the then pending case, and it was, moreover, extia judicial, and is 
fairly open to the qualificat^ns with which Mi Justice AlNSLiL reads it Nor 
do they think it possible to lay down any sh irp definition of the line which 
separates accretions tp the husband s estate from income held m suspense in 
the hands of the widow, as to which she has not determined whether oi no 
she will spend it As befoie said, they feel the foice of Mr Justice AlNSLiE’s 
reasoning on this point 

In this case the properties in question consist of shares of lands, m which 
the husband was a shareholder to a larger extent They were purchased within 
a short time after his death in 18^7 No attempt to alienate them was made 
till 1873 The object of the alienation was not the need or the personftl bene 
fit of the widows, but a desire to change the succession, and to give tne inherit 
ance to the heirs of one of themselves in preference to their husband’s heirs 
Neither with respect to this object, nor apparently in any other way, have the 
widows made any distinction between the original estate and the aftei pur 
chases Parts of both are conveyed to Dyji immediately, and parts of both are 
retained by the widows for life These are circumstances which, in the r 
Lordships’ opinion, clearly establish accretion to the oiigmal estate, and make 
the after purchases inalienable by the w idows for an\ purpose which would 
not justify ahenation of that original estate 

The result is that, in their Lordships’ opinion, the decree of the High 
Oourt should be reversed, and that of the Subordinate Judge restored, and that 
the respondents should pay the costs incurred m the High Court and the costs 
of this appeal They will humbly advise Her Majesty in accordance with this 
opinion Appeal allowed 

Solicitor for the Appellants Mr T L Wilson 
Solicitors for the Respondents Messrs Hendeison d Co 

NOTES 

Cl INCOME, THOUGH ABSOLUTE PROPEBTY, WHEN BECOMES ACCBETION TO THE 

ESTATE— 

ThiB IB the leading case on the subject , and there have been two subsequent Privy 
Council deoiaions — In (1887) 14 Cal 887 at 893, there are observations as to such income 
bei^g pnmd facte part of the estate but in Saodamtni Dost v The AdmimstraUrr General of 
( 1898 ) 80 Cal , 488 P C (in the High Court (1689) 16 Cal , 574 , 14 Cal , 861) these 
observations occur — 

** She did nothing to indicate an intention to make the fund received, or the interest on 
it, part oi bout husband's estate which was m other hands or to justify the inference that she 
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Wished it to revert to her husband’s heirs It was said she had placed it m investment of 
a permanent nature Had she done so, it does not appear to their Lordships that this circum 
stance alone would have added the funds to the estate devolving on her husband’s heirs ’* 
Sir V BhashyamAyyarufar J in (1901) 28 Mad 881 after discussing and explaining 
these three cases observed that the prtmd facie presumption in the case of purchases from 
income which are at one s absolute disposal though the corpus is not, is in favour of the 
acquirer retaining dominion over it , and that the mere fact of the properties thus acquired 
by her being managed and enjo> ed by the widow without any distinction, along with pro 
perties inherited from her husband, can in no wa} affect this presumption , since, being sole 
and separate owner of the two sets of properties so long as she enjoys the same, and being 
absolutely entitled to the income derived from both sets of properties, sne cannot but manage 
and enjov both sets of properties alike , and that purchasers from her can be expected to 
deal with her upon this presumption 

Sib S Subram am a AYYAB approved of the above and held that properties purchased 
out of maintenance paid under a decree were stridhan — (1904) 28 Mad 1 

The points brought out m these cases as pertinent evidences of intention were (1) 
attempts to keep the two together in one line of succession, 10 Cal , 324 14 Cal 387 

(2) theie being no estate to which the income would be accretion, (20 Cal 433 , 28 Mad 1) etc 
TheMadrascasc was not followed in (1910)7 I C , 27 (Cal ) , where purchases of iminove 
able property were held to stand on a different footing , and income undisposed of and remaining 
m agent s hands at the death of the widow was held to be part of the corpus — (1911) 16 
C W N 106 (1911) 16 C W N 834 distinguishing 10 Bom , 478 House built on 
husband s site from debts on sccurits of husband s estate which were paid off from income, it 
was held, formed part of the estate -(1902) 4 Bom L R 665 

Property of husband saved out of inconiL was held to with his estate — (1911) 16 C 

W N 834 

II ALIENATION— NEXT HEIR— CONSENT— 

In this case of 10 Cal 324 it was held that b\ the alienation of a limited owner to the 
next heir, when the latter person is b) the law of succeshion entitled to a life estate onl\ , the 
latter does not take a highoi interest by the alienation — because the alienor alone drops out 
See also 14 All , 377 11 All , 253 

Similar is the result when the alienation is made conjointly with such ' limited next 
heir —14 MIA 176 6 Bom , 563 , 25 Bom , 129 32 Cal , 62 29 All , 331 R C —be 
cause onl> the alienors intei est passes The result isdifferent when the next heir is a male — 
30 All I 10 Cal , 1102 • 

Likewise, the consent given by a limited owner to such an alienation is utterly ineffectual 
and it has been held to be not even pritna facie evidence of legal necessity — (1908) 35 
Cal , 1086 12 (j W N , 914 8 C L J , 120 unlike the consent given by males 

III DECLARATORY DECREE— WHEN GRANTED— 

Though no consequential relief is claimable, it has been held that a declaratory decree 
may be passed in suits by presumptive reversioners on the ground of perpetuation of testi 
mony, 10 Cal 324 

But this IS not the cnly exception Allowing property to be wasted, e g letting it to 
be barred by limitation, or acting contrary to will has been held sufficient ground to main 
tain a declaratory suit — (1906) 3 C L <J 224 at 230 

A widow being entitled to alienate her life interest the mere fact of her alienation is not 
ground for a declaratory suit —(1910) 8 M L T 320 where the deed, being a de^ of 
relinquishment, did not affect the reversionary interest (1901) 6 C W N , 446 where the 
deed was a mortgage tor a small portion of the debt which might be paid off from the income 
But VI here the alienee’s name was allowed to be entered in the landlord’s shensta (1884) 
10 Cal 1003 , or where the life interest wat* ought to be enlarged (1894) 22 Cal 354, the 
suit was allowed 


IV 


DECLARATORY DECREE GRANTED BY LOWER COURT- 
POWERS— 


APPELLATE COURT’S 


Such decree should not be lightl> interfered with — 10 Cal , 324 , 26 All , 238 28 
Mad 67 * 

Y RES JUDICATA BY DECISIONS IN DECLARATORY SUITS OF PRESUMPTIVE 
REVERSIONERS- 

In this case^hich related to alienation the Privy Council, in dealing with the use of 
declaratory decrees in such suits, observed that the decree would have a deterrent effect even 
if It be not binding on the actual reversioneis The Madras High Court having regard to 
certain observations of the Pnvv Council in suits relating to adoption, has invest^ d^sions 
in declaratory suits relating to adoption with the effect of i es jKdicata and confined the observe 
tions here to suits relating to alienations —(1906) 29 Mad 390 (P 1 ) 16 M L J 867 i 

MLT 183,confm(1902) 13M L J 369 ' Ja u 4 au7 I 

854 -37 Mad 688 . 23 All . 33 . 382 . 14 Bom 61 . 22 Cal , 
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[888] APPELLATE OEIMINAL 

The 22nd September, 

Present 

Mr Justice Mitter and Mr Justice Picoi 

Brae 

verstos 

The Queen Empress 

Uioting — Penal Code, s 15b — Manager oj tndigo fadoiy 
In ordci to convict the manager of an indigo factory under b 156 of the Penal Code, it 
must be shown by legal evidence (1) that a not was committed (t2) that the not, if commit 
ted was committed for the benefit of the accused and (3) that the accused had reason to 
believe that a not was likely to be committed 

This was a prosecution under s 155 of the Penal Code against the manager 
of an indigo factory, by which he was chaiged with not having used all 
lawful means to prevent a certain not, which it was alleged had taken place 
between his servants on the one side and some other parties, tenants of an 
adjacent landowner, on the othei , the same having been committed for his 
beneht, and he having had reason to believe that it was likely to occur 

The case for the prosecution was, that for a considerable time a di&pute 
had been going on between the factory people and certain ryots, concerning 
some lands, which the former had taken by force fiom the latter, and on which 
the> had sown indigo , that suits had been brought in respect of these lands 
by the ryots , that decrees had been obtained , and that finally the\ bad been 
put in possession of them two days before the alleged occurrence took place 
That several of the servants of the factory were present when possession was 
given by the nazir of the Civil Court, and that theie was indigo si a inches 
high growing on the lands at this time That on the morning of the 9th 
March, at about 7 AM, Biae, the manager of the factory, had been seen 
riding in the diiection of the lands in dispute, and that lattei in the morning 
he, togethei with some of his own men, had passed close to, and inspected the 
indigo growing on them That at about 10 30 or II A M , a large body of 
factory servants armed with laities, and [839] one of them with a gun, went 
to the lands where the deciee holders were commencing to plough up the indigo, 
that a not occurred, and that one of the tenant’s party was killed, having been 
shot by the jaj ameen of the factory That Biae was at his house two miles ott 
when the not occurred, and that he had taken no steps whatever to prevent it 
Mr Dunne foi the appellant \ managei can onlv be chaiged under 
s 156 and not 155, and in order to make him liable, it must bo shown that the 
acts committed were eithet diiectly or indiiectly instigated by him and were 
for the benefit of the owner or occupiei of the land 

In this case there is nothing to show that a not did actually take place, as 
no facts have been spoken to from which a common object can he inferred, 
except the death of the man who is said to have been shot But it cEnnot be 
suggested that Brae instigated such a pioceeding as this, nor can it be said to 
have been for the benefit of the owner or occupier The prosecution have also 
failed to show that the manager had any reason to anticipate a not, for the 
fact of possession having been given to the decree holders would not of itself 
be sufficient to raise a presumption to that effect Further theie is nothing 
to show that Brae had any means at his command to prevent a not of the 

kind alleged 

* Cnimnal Appeal No 533 of 1883, against the order of Mr W G Deare, Sub Divimoual 
Magistrate and Justice of the Peace of Jhenidah, dated the Seth August 1883 
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The Deputy Legal Bemembrcmcer Officiatinv (Mr Whtte) ter the Crown 
These seotions are inte^^ed to put a stop to riots oommitted or abetted by 
^ managers of indigo fact^es, and as regards the evidence to be given in prose- 
cutions under them, nothing more than a prtmd facte case need made out in 
the Magistrate’s Court The Legislature, when framing these seotions, evidently 
contemplated that a trial of the original not case should have taken place, and 
that the offenders had been punished by the Sessions Court, where the evidence 
would be of a minute and voluminous nature, and that after that case had been 
decided, a proceeding of this kind should be taken to bnng the manager to book 
There is abundant evidence to show that a not was committed We show 
that a man was killed, and by one of the factory servants who was provided 
with a gun We show that Brae passed and inspected the lands in the morn- 
ing with some of his men, that a little aftei a number of his people went out 
in a body armed, and that they went to the [840] deoiee holders* land, and 
whatever the dispute was, a man was killed The indigo on the land was of 
great value to Brae , the object that these men had in view was to prevent its 
being ploughed up, and if they had done so, it would have been a decided 
benefit to the ownei O’Kinealy’s Penal Code, p 54, and the case of The 
Quern V Hurnath Boy (3 W E Cr , 54) were referred to 

The following Judgments weie delivered bv the Court (MitTbh and PiooT, 
JJ) — 

Mitter, J. — The appellant in this case has been convicted by the Sub 
Divisional Magistrate of Jhenidah undei s 155 of the Indian Penal Code It le 
quite clear, and it is not disputed that that is not the right section undei 
which he should have been convicted The appellant was simply the manager 
and not the owner of the land respecting which the alleged not took place 
The section under which he should have been charged is s 156, but it apjiears 
to me that on three essential points the evidence that has been adduced is not 
sufficient to establish an offence under s 156 

The fiibt point that is necessary to be established is that a not was 
committed, but there is no evidence to prove that a not, as dehned in the 
Penal Code, was oommitted It is necessaiy to show that there was an 
assembly of more than five persons, who had a common object in view, but in 
this case there is no evidence to show that the seivants of the factory, who aie 
alleged to have constituted the unlawful assembly, had any such common 
^ object It IS said that their object was to prevent the indigo plants being 
uprooted, but no evidence of this has been adduced on behalf of the prosecution 
Therefore, there is no legal evidence to establish that a not was committed 

The second point upon which ev.dence foi the prosecution is wanting 
18 that it IS not shown, supposing that a not was committed, that it was 
committed for the benefit or on behalf of the person who was the owner or 
occupier of the land respecting which such not took place If the common 
object was to prevent the indigo plants being uprooted, then in that case 
no doubt it could have been reasonably inferred that the not was [8|1] 
committed for the benefit or on behalf of the owner of the land, but that 
being not established, it follows that it is not shown that the not, if it 
was committed, was committed for the benefit or on behalf of the owner or 
occupier of the land 

The third point is that it is not shown that the appellant liefore us bad 
to believe that any not was likely to be committed No doubt this 
fayct can very seldom be estabhahed by direct evidence, but there must be 
circumstances from which it may be reasonably inferred In this case the 
only circumstances that have been estabbshed aie, that Mr Brae was in 



rtTKCHOO MONKY &a V TROYLtJCKO &0 [1884] IX.fi. 10 Cal. 848 

the factory at the time that the alleged not took place, and that amongst the 
rioters were some servants of the factory , but these facts are not sufficient 
to give nse to the inference that before the not toA^ place — if any not at all 
took place — the appellant had reason to believe that it was hkely to take place ' 
Upon all these three points it seems to me that the evidence is not suffi- 
cient Therefore the conviction and sentence will be set aside, and the fine, if 
realised, will be refunded 

Pigot, J • — I entirely agree I would only add that in applying the 
sections which give the Magistracy powers of suuh startling magnitude, it is, in 
my opinion, incumber t upon those entrusted with the exercise of such powers 
to act not upon inferences or suspicions but upon evidence Whatever may 
have been the object of the Legislature, whether as explained by the learned 
counsel for the piosecution or not, whatever may have been the occasion 
of the insertion in the Code of these most formidable sections, we must hold 
that the law thereby enacted is not intended to be applied upon surmise but 
upon proof 

Conviciuyn set cbstde 

NOTES 

|[ Thib case was in (1900) 4 G W N , 691 n^ferred to with approval as regards the 
caution to 90 by proof and not bv surniiseb ] 

[342] ORIGINAL CIVIL 

The I9th February, 1884 
Present 

Sib Richard Garth, Kt , Chief Justice, and 
Mr Justice Cunningham 

Punchoo Mone> Dossee Plaintiff 

versus 

Troylucko Mohiney Dossee Defendant 

Hindu law — Will-- Oonstrmtion of will — ''Malth ** 

N had two wiveb one of whom died in hia lifetime, leaving a daughter (the plaintiff), 
and K who survived him, the mother of another daughter (the defendant) N died having, 
in February 1644, made bis will which contained the following pabbage — 

** Whatever 1 have of moveable and immoveable property, my wife £ is the mahk 
thereof she will pav whatever debtb there exist and receive whatever dueb there are 
receivable , and I have given commandniciit (permission) to my wife to adopt a son When 
the adopted son attains his age ho will become the malik of the whole of my property and 
wiU perform the shrad and tarpan of my father and father’s father and in the event of any 
good or evil befalling the said adopted son, she will again adopt a son ^ * and upon 

the adopted son attaining his age he will become * the mahk ' of the whole of the property 
X, who survived the testator, did not adopt, but took possession of the property and 
remained in possession till she died in 1875 and after her death the testator’s children hold 
the properties in equal shares, with the exception of a house, which the defendant had taken 
sole possession of The plaintiff brought this suit for partition, and for dh account of that 
part of the property which had been lu sole possession of the defendant The defendant 
contended that her mother took an absolute estate under the will, and that she as her heir 
was entitled to the whole estate 

} that the use ^f the word ** mahk ’* as applied to the widow did not necessarily 
mean that she should take an absolute estate, and that the directions in the will to adopt, 
^'hftit the adopted son should become malik, rather indicated an mteutiou on the part of 
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the testator theit the widow should only take a limited estate, and that the word ** mhhk** 
as applied to the widow could not therefore be interpreted as giving her a larger interest 
^ Appeal from a decision of WILKINSON, J , dated 9th July 1883 

This ^as a suit practically for the construction of the will of one Narain 
Dutt (althouj^h partition and an account were asked for also), who died 
on the 1st February 1844, having made his last will and testament on the 
same date The testator left him sur C343]viviug a widow, Kristo Kaminey 
Dossee, and by her a daughter (the defendant) Troylucko Mohiney Dossee, and 
two daughters by a wife who predeceased him, viz , Punchoo Money Dossee 
(the plaintiff) and Nemoye Money Dossee The portion of the will material 
for the purpose of this report ran as follows - “ Whatever I have of immoveable 
and moveable propeity and ready money anywhere, my wife Sreemutty Kristo 
Kaminey Dossee is the mailk or proprietress thereof She will deal with my 
debts and dues agreeably to the particulars below , she will pay whatever debts 
exist and recover and receive whatever dues there are receivable , and 1 have 
given commandment (permission) to my wife she will adopt a son , when the 
adopted son attains his age he will become the malik or proprietor of the whole 
of my property, and will perform the shrad and tarpan of my father and father’s 
father, and in the event of any good or evil befalling the said adopted son, in 
that case she will again adopt a son ’ Kristo Kaminey Dossee died in 1875 
without having adopted a son, having taken possession of the piopeity of the 
testator , and after iier death her two daughters, the plaintiff and defendant, 
had been in possession of the pioperties in equal shaies, with the exception of 
the house in question, and some moveable property which the defendant had 
taken sole possession of 

Mr Bonnerjee and Mr Beeby foi the plaintiff 

Mr Muter for the defendant 

WUkinson, J. (after setting out the facts) continued — 

I am asked to say whether under these words Kaminey Dossee took an 
absolute interest in the immoveable property, or whether she only took the 
ordinary interest of a Hindu widow The word “ malik ’ means absolute 
owner,” “ malik ” applied to a man means “ absolute owner , ’ and Mr Mitten 
points out the same word is used to the son to be adopted, and contends 
that the same meaning should be attached to the word when applied to Kami 
ney Dossee If the will stopped with the diiection to pay the debts, it would 
clearly indicate that she was to receive the absolute inter 3st in the property, 

* and I think if she took that interest, she retained it till her death as no son 
was adopted Although the word ** commandment ’ is used, it is not a correct 
translation [8441 The Bengali word is ‘ anoowruttv ' which means “ permis 
Sion ’ and implies discretion on the part of the two widows to adopt or not 
Mr Beeby supports the contention that she took only a life interest, and 
quotes the case of Koonj Behan Dhur v Prem Chand Dutt (I L B , 5 Cal , 684) 
and Soorjeemomy Dossee v Denobundo Mullick (6 Moore’s 1 \ , 526, at p 550) 
in which the canon of interpretation was laid down viz “ Primarily the words 
of the will are to be considered , they convey the expression of the testa tot’s 
wishes, but the meaning to be attached to them may be affected by snrround 
mg circumstances, and when this is the case, no doubt these circumstances 
must be regarded, and amongst these circumstances thus to be regarded is the 
law of the country under which the will is made and its dispositions are to be 
earned out ” 

Here taking the words it seems to me when a man leaves property and 
sayi^ he or she shall be malik it means absolute owner, and the only meaning 
whiuh the language bears must be put upon it As regards tM law a widow 
would take a hfe^interest, but though the law is against her taking other than 
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a hfe-interest, it seems to me the words are not dubious and give her an abso- 
lute interest The words m the will are not mandatory but permissive There 
IS nothing to compel her to adopt, and as she died without adopting a son, that 
property descends to her daughter , that being my opinion m the case, there is 
no necessity to give any directions and the suit will be dismissed with costs on 
scale No 2 

The plaintiff appealed 

Mr Bonv^erjee (with him Mr Beehy) for the appellant The question 
raised is whether in default of the adoption tliere is an absolute estate to the 
^ife The lower Court has ordered us to pay the costs, notwithstanding 
that it was a suit for the construction of the wijl We also offered to go into 
evidence to prove that the property was ]oint, and that we were in possession 
of a portion of the property and had a right to possession, but we were not 
allowed to do so I submit there are no words used in the will which would 
give the widow anything more than an ordinary widow’s estate The 
lower Court has decided that * malik ’ means ** absolute owner , ” as to this 
[343] it IS unnecessary to make use of any special words for a Hindu to give 
an heritable and alienable interest Unless a husband in a gift to his wife 
makes it clear that the estate which he gives is an heritable and alienable 
estate, the widow only takes the estate that the law gives her The intention 
of the testator here was that an adoption should be made , this mteption 
IS shown very strongly, and it seems, therefore, that he had no intention that 
the property should go to a person (viz , to his widow) who could not perform 
his shrad , and if the wido\^ had an absolute estate, she could have given it 
away and defeated the intention of the testator altogethei 

As to the word “ malik, in Motdvt Mahomed Shumsool Hooda v 
i^hetoukram (14 B L R , 226 , L R , 2 I A , 7) a statement was made in a 
document of a testamentary character that his widow was and none othei 
should be his heir and malik, ’ the Privy Council held that the widow did not 
take an absolute estate, but only a life estate 

[Cunningham, J — That case seems on all fours with the present case, 
except that there, there were actual persons who were in existence to become 
heirs and mahk, whereas in this case the gift is contingent as it were, as the 
widow was only permitted to adopt, and might not call the future mahk into 
existence ] Yes, but we have the testator’s intention 

In £taj Lukheo Dabia v Gookool Chunder Chowdhry (13 Moore’s I A , 
210 , 3 B L R P C , 57) a testator gave all his property to his widow by 
testamentary deed of gift (disqualifying her from selling or alienating it) in 
trust for his sons when they came of age , the sons died before attaining 
majority the Court held that the widow did not take an absolute estate 

The case of Mussamat Kollany Kocr w Liichmee Pei shad {24: W R, 
395), mentioned in Mayne, p 398 (3rd edition), may be relied on by the other 
side The testator says that his widow and daughters are his heirs, and 
maliks and that all his property will devolve on them ” Mr Justice Mitter 
held that the widow took an absolute estate , but the decision did not depend 
on the word mahk ” alone, but the whole of the will was taken into consider- 
ation • 

[ 816 ] In the case of Prosonno Coomar Ohose v Taraknath Sircar (10 
BLR, 267) a testator used the words, ** I give to my wife, her heirs and 
assigns my estate for ever,” and Mr Justice Phear held that the wife took 
only an estate for life , this, however, was overruled by the Appellate Court 
In an uneeported case decided by Garth, 0 J « and BosE, J , Regular 
Appeal 340 of 1880, a widow mortgag^ her proprietary right (** hakiut and 
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milkiut") and the Court held that the word meant an absolute estate, the 
word milkmt " IS the same as ‘^malik," but in that case two words were 
used, VIZ , hakiut milkiut " we only have one 

I submit that ** mahk " simply means ** executrix according to the tenor of 
the will , ** the testator clearly defines what the widow s duties as malik would 
be, VIZ , to pay his debts, and then says, the adopted son on attaining full age 
shall be ** mahk ” of the whole estate 

In Koonj Behm i Dhm v Preni Chmvd Dutt (I L B , 6 Cal , 684) 
Jackson, J , held that a Hindu widow takes no more right by will over pro- 
perty of her husband than she would get b:^ a gift in her husband’s lifetime 
There is always a presumption where an estate is given to a Hindu widow 
that the estate given is that only of a Hindu widow, and that presumption is 
strengthened when the widow has power to adopt 

Mr Kennedy (with him Mr HiU) for the respondent, contended that the 
Court could not speculate as to what the intention of the testator was and as 
to what the effect of the will would be, but the will must be looked at and read 
and its direction followed out , and that the lady had no power of alienation 
under the circumstances He referred to Dyabagha, ch IV, V, I, s 3, to the 
effect that the property became strtdhan , and cited the cases of Mussamat 
Kollany Koer v Luchmee Pershad (24 W R, 395) and Sieemutty Pabttta 
Dossee v Damoodur Jana (7 B L B , 697 , 24 W R , 397, note), to show 
that the widow took an absolute estate 

The Judgment of the Court (Gabth, C J , and Cunningham, J ) was deli 
vered by 

Garthi C«J. — The question in this case is, w hethcr under [847] the will 
of Narain Dutt, his widow Kristo Kaminey Dossee took an absolute interest 
in his property, or only the ordinary estate of a Hindu widow 

Narain had two wives His first wife died in his lifetime, leaving one 
daughter, the plaintiff His second wife, Kristo Kaminey Dossee, was the 
mother of the defendant 

Narain made a will, dated the 1st of February 1844, which was m these 
terms — (Beads the passage set out, ante p 343) 

After the testator’s death his widow Knsto Kaminey Dossee did not 
adopt a son She took possession of his propeity, and remained in possession 
till she died in the year 1875 

One of the daughters mentioned in the will died , and only the plaintiff 
and the defendant were alive at the time of the widow’s death , and they have 
ever since enjoyed the larger portion of the testator’s property in equal shares 

But there is a house in Neemoo Khansamah’s Lane, and some moveable 
property, of which the defendant, it appears, has been in sole possession, and 
the plaintiff has brought this suit for a partition of the testator’s estate, and 
for an account of that part of the property which has been in the sole posses- 
sion of the defendant 

This suit«induced the defendant to raise the question, whether she as her 
mother’s heir is not entitled to the whole estate as against the plaintiff, on the 
ground that under the will her mother took an absolute interest, and the Court 
below decided m her favour 

The learned Judge appears to have considered that the words of the will, 
descrtbing the defendant’s mother as “ the mahk ” of the proparty, were suffi- 
eient to show that he intended her to take an absolute interest 
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From this deoision the plaintiff has appealed, and having heard the case 
argued on both sides, we expressed an opinion in the course of Mr Kennedy s 
address to us on the part of respondent, that the view which had been taken 
by the learned Judge could not be upheld 

It appears to us that he attached too much weight to the meaning of the 
Word ** malik ” It is true that in some cases the use of that word in a will 
or other instrument has, coupled [848] with other expressions, been considered 
as evincing an intention to pass an absolute or proprietary interest But the 
word by no means necessarily imports that intention There aie other cases, 
where, although that word was used, it has been held that an absolute interest 
did not pass In Moiilvi Mahomed Shumsool Hooda y Shewuham (14 B L E, 
226 , L R 2 I A , 7), a Hindu testator, aftei reciting the deaths of his son and 
others, declared “ only D JT, widow of my son (who, too, excepting her two 
daughters, S and D, has no othei heirs), is my heir Except D K none other 
IS or shall be my heir and mahk Furtheimore to the said D K these very 
two daughters, together with their children who shall ho bom to them, are and 
shall be heir and malik 

In holding that this disposition did not give the widow moie than a life 
interest in the estate, COUC H, C J , referred to the rule laid down in Soofjeemoney 
Dossce V Dmobundo MidUck (6 Moore s J A , 526\ that in construing a will 
one of the circumstances to be regarded is “ the law of the country in which 
the will IS made and its dispositions are to be carried out, that the intention 
of the testator was that the estate should be kept m his own family, and that 
malik meant merely ‘ immediate heir This view was afiirmed in the Privy 
Council, their Lordships observing that “ m construing the will of a Hindu it is 
not improper to take into consideration what are known to be the ordinary 
notions and wishes of Hindus with regard to devolution of property, and that 
havrng regard to these considerations, they ought not to hold that thS widow 
took an absolute estatei which she was at liberty to alienate ’’ 

Much reliance has been placed on the observations of MiTTER, J , in 
Mussamut Kollany Kocr v Lnchmee Persad (24 W R , 395), but that case does 
not appear to govern the present, because it wjis held that the language of the 
will imported a distinct intention on the part of the testator that his widow 
and daughter should immediately on his death take a joint interest in his 
estate, and the contention which the Court had to consider, and which it 
disallowed, was that according to Hindu Law a gift to a female, though absolute 
in terms, conveyed merely a limited interest similar to that of [349] a Hindu 
widow In the present case we do not consider that the words of the will 
indicate an intention on the testator’s part that his widow should take an 
absolute estate The direction to the widow to adopt a son, to adopt a second 
son in case of the first dying, and that on attaining majority the adopted son 
should become malik indicate, in our opinion, ver> clearly the limited nature 
of the widow’s interest. Nor again does our present ruling in any way 
conflict with that of CouCH, C J , in Proscmno Coomar Ohose v Taraknath 
Sircar (10 BLR, 267), because there the words of the will, in the opinion of 
the Court, unequivocally showed that it was the testator’s intention that his 
wife should become the absolute mistress of his estate,” and, thdlre being noth- 
ing in the will to displace that intention, the mere fact of there being two sons 
of the testator, who were thus disinherited, was not considered to justify the 
construction of the will accoidmg to which the widow merely took as trustee 
for the sons 

In each case we must endeavour to ascertain the true meaning of the 
instrument, and here it appears to us that the testator did not intend his 
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widow to take an absolute interest m the property It seems evident that he 
intended her to adopt a son ; and in the event of that son’s death, to adopt 
another , and he provides that in either oasei when the son comes of age, he 
should become the malik of the property 

This fact of itself seems to indicate that, so far as his wishes and inten- 
tions were concerned, they were opposed to his widow taking an absolifte 
interest He evidently only intended her to hold the property until his adopted 
son came of age , she would then, in the ordinary course of law, take the 
estate of a Hindu widow until a son was adopted, and under the provisions of 
the ^ill she would also be a trustee for her son until he came of age , but in 
either case, so long as she was possessed of the property and had the manage- 
ment of it, she might properly be described in the will, and called in common 
parlance, the mahk or propnetress 

In point of fact the widow did not adopt a son , and in point [850] of law, 
whatever her husband’s intention may have been, she was at liberty to disregard 
them in that respect 

So far as the costs are concerned, we find thaff the parties have proposed 
an arrangement amongst themselves, which we are quite prepared to confirm , 
namely, that the costs on both sides shall be paid out of the estate A decree 
will therefore be made for partition of the property in accordance with the 
prayer of the plaint, it being declared that the plaintiff and defendant are 
entitled, for the reasons we have given, to the whole of the testator’s estate 
as his CO heirs, and we direct, with the consent of the parties, that the costs 
on either side in both Courts shall be paid out of the estate 

Appeal allowed 

Attorney for appellant Baboo P N Bose 

Attorney for respondent Baboo K D Bhunjo 


MOTES 

[ MEAMIMO OF MALIK— 

Prwna facte, this word operates to convey a full estate —(1897) 24 Cal 834 (839), (1896) 
19 All , 16 , (1885) 9 Bom , 491 , 30 All , 84 , 14 G W N , 458 , (1901) 28 Cal , 499 (502) , 
(1699) 27 Gal , 44 (51) , unless the context or the surrounding circumstances should point to 
a different conclusion —11 Bom , 69, 285, 14 Bom , 1, 27 All , 364 35 Bom , 279 , 10 Cal , 
842 . 9 C W N , 309 , 17 Bom , 603 24 Cal , 646 (652) , 9 C P L R , 95 , 9 0 C 119 ] 
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[local 8S0] 

APPELLATE CIVIL 

The 29th January^ 1884 
Present 

Mb Justice Field and Mr Justice O’Kinealy 


Omrunissa Bibee and others Defendants 

versus 

Dilawar Ally Khan Plaintiff ''' 

Land Begtstratton Act (Beng Act VII of 1876), ss 52, 65 —Declaratory 
decree — Specific Belief Act (I of 1877), s 42— Jurisdiction of 
Civil Courts — Possession, Confirmation of 
The Civil Courts have no junsdfction to make a decree reversing an order for the registra 
tion of the name of any person made by a registering officer under Beng Act VII of 1876 

All that the Civil Courts can do is to declare the title of an individual, or to give him a 
decree for possession, and then the registration officers would, as a matter of course, proceed 
to amend their registers in Accordance with the rights of the parties as settled by the Civil 
Courts 

An order made under s 55 of Beng Act VII of 1876 prevents the person against whom 
it is made, from relying on his previous possession, in a subsequently instituted suit for con 
drmation of possession An order made under s 52 of the same Act has not that effect 

C8813 This was a suit for confirmation of possession on the following title 
The plaintiff alleged that he had bought 8 annas of the property some time pre 
viously to the year 1870, and that his fathei at the same time purchased the 
remaining 8 annas share That the father died in May 1870 when 1 anna 11 
gundas 1 krant and Idunt share of the father’s 8 annas share came to the plaintiff 
under the Mahomedan law of inheritance The plaintiff made an application 
to the Deputy Collector of Patna for registration of his name in respect of the 
share claimed by him under Beng Act VII of 1876 This application was 
opposed by the defendants, on the ground that the plaintiff s story as to his 
purchase of 8 annas was false , that the father was the real purchaser of the 
whole 16 annas , and that the plaintiff was only entitled to the share which, 
on the death of the father, devolved upon him under the Mahomedan law of 
succession The Deputy Collector disbelieved the plaintiff’s story and, on the 
28th of February 1878, ordered that the names should be registered in accord- 
ance with the defendants’ contention , and this order was affirmed on appeal 
to the Collector on the 31st of July 1879 On the 24th July of 1880 the plain- 
tiff brought the present suit, claiming confirmation of possession, and asking 
that the Collector's order of the 3lst of July 1879 should be set aside 

The Court of First Instance found in favour of the plaintiff on the question 
of title, and also found that the plaintiff was in possession under that title at 
the date of the institution of the suit He therefore gave the plaintiff a decree 
as claimed by him, and this decision was upheld on appeal to the Subordinate 
Tudge of Bajshabye The defendants appealed to the High Court on the 

* Appeal from Appellate Decree No 981 of 1882, against the decree of Baboo Jebun 
Knsto Ohatteijee, Subordinate Judge of Pubna and Bograh, dated the 7th March 1882, 
affirming the decree of Baboo Nogendro Nath Boy, Munsif of Shayadpore, dated the 26th 
March llbl 
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ground that " there being no finding as to the plaintiff’s present possession, 
this suit for mere confirmation of title in the face of, and after the decision in, 
the Land Begistration Act, should have been dismissed as not tenable ” 

Baboo Hart Mohun Chuckerbutty for the appellants 

Baboo Ktshory Mohun Boy for the respondent 

The Judgment of the Court (Field and O’KiNEALY, JJ ) was delivered by 

[882] Field, J • — This case arises out of a proceeding under the Land 
Begistration Act (Beng Act VII of 1876) The plaintiff alleges that he is en 
titled to a 9 annas 11 gundas 1 krant 1 dunt share in kismut Dariapur, 
and he makes title to this share, as to 8 annas by purchase out of his private 
funds, and as to 1 anna 11 gundas 1 krant 1 dunt share by inheritance 

The contention on the other side is, that he is entitled by inheritance 
alone and not by purchase , and that his proper share is therefore twice 
1 anna 11 gundas 1 krant 1 dunt The plaint, after setting out the registration 
proceedings, proceeds as follows “ I pray that the Court will be pleased to 
pass a decree reversing the order for registration of names in respect of the 
8 annas share purchased and held by me exclusiv^y out of 9 annas 11 gundas 
1 krant and 1 dunt share of the above talook , amending the said order as 
regards the remaining share, directing my name to be registered with respect 
to the aforesaid 9 annas 11 gundas 1 krant and 1 dunt share and awarding me 
my costs I beg to bring this suit by naying a Court-foe»^stamp of the value of 
Es 10 

It has been pointed out on more than one occasion that the Civil Courts 
have no jurisdiction to make a decree, reversing an order for the registration 
of the name of any person made b> a registering officer appointed under Beng 
Act VII of 1876 All that the Civil Courts can do is to declaie the title of an 
individual, or to give him a decree for possession , and the registration officers, 
as a matter of couise, would then proceed to amend their registers in accord 
ance with the rights of the parties as settled by the Civil Courts The present 
plaint does not ask in so many words for confirmation of title , but the suit 
has been treated in the Courts below as a declaratory suit , and the Court fee 
stamp has been paid accordingly 

It IB now contended before us that the plaintiff was not entitled to 
maintain this suit It is said that the effect of the registration proceedings 
was to put him out of possession, and that, not being in possession, he 
IS not at liberty to bring a suit under the provisions of s 42 of the 
Specific Belief Act having for its object the declaration of his title merely 
There can be no doubt that if the remit of the registration proceedings was 
[SSS] to put plaintiff out of possession, t) is contention must be successful But 
after examining those proceedings, we come to the conclusion that it is not 
possible m the present case to give any such effect to what was done by the 
registering officer Under the provisions of s 52 of Beng Act VII of 1876, 
“ the Collector shall consider any objections which may be advanced, and 
make such further enquiry as appears necessary to ascertain the truth of the 
alleged possession of succession to, or transfer of the estate, revenue-free pro- 
perty, or interest therein in respect of which registration is applied for, and if 
it appears to the Collector that the possession exists, or that the succession or 
transfer has taken place, and that the applicant has acquired possession in 
accordance with such succession or transfer, but not otherwise, the Oollector 
shall order the name of the apphcant to be registered ” Under the provisions 
of s 55 If the applicant's possession of succession to, or acquisition by 
transfer of, the extent of interest in respect of which be has applied to be 
registered is disputed by or on behalf of any person making a |pnflioting claim 
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in respect thereof, and if the possession of the applicant in accordance with 
his application is not proved to the satisfaction of the Collector, the Collector 
shall determine summarily the right to possession in respect of the interest m 
dispute, and shall deliver possession accordingly, and shall make the necessary 
entry m the registers ” Under s 56 there is also an alternative proceeding 
providing for a reference to the Civil Court No such reference was made in 
the present case, and therefore it is unnecessary to consider the efiect of this 
provision We now turn to s 67, which provides that every order of a Collector 
passed under the first clause of s 66 shall be of the same force and effect as 
an order passed by the Judge under s 4 of Act XIX of 1841, determining sum- 
marily the right to possession and delivering possession accordingly ” It is to 
be observed that no such effect is given to an order made under the provisions 
of s 52 Now, if the order in the present case had been made under the provi- 
sions of s 55, we would be compelled to say that the result of that order in 
accordance with the provisions of s 57 would be to put the plaintiff out of 
possession,’' and if this were so, he certainly could not [354] maintain the 
present suit, regard being htyi to the provisions of s 42 of the Specific Belief 
Act If, however, the order were made under the provisions of s 52, the Act 
gives to the order no such force We think that although an order made under 
this section may be some evidence of possession, yet m the absence of any 
express provision of the Legislature, we cannot say that it is conclusive on the 
question of possession In the present case it does not appear on the face of 
the order under what section it was made, and we think we should not be justified 
m presuming against the plaintiff that it was made under s 55 rather than under 
8 52 We must therefore regard the Collector’s order merely as evidence of 
possession, which the Courts below were at liberty to consider along with the 
other evidence in the case The Subordinate Judge has found, as a matter of 
fact, that the plaintiff is in possession of the share which he claiips, and 
having so found it certainly was competent to him to make the declaratory 
decree against which the present appeal has been preferred We come, there 
fore, to the conclusion that there aie no grounds upon which we can interfere 
with the decision of the Court below, and we, therefore, dismiss this appeal 
with costs 

Appeal dismissed 


NOTES 

[ It was held in (1907) 9 C L J 91 that a suit for a declaration of title to immoveable 
property is not governed by Art 14 of the Limitation Act 1877, although the ultimate object 
case of success is to set aside an order made by the revenue authorities See also (1899) 26 
Oal , 845 (850) ] 
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POBOMASAND KHABSABtBS V 


[10 C«1 8UJ 

APPELLATE CIVIL 

The 30th January, 1884 
Pbesbnt 

Mb Justice Field and Me Justice O’Kinbaly 

Poromanand Khasnabish Defendant 

versus 

Khepoo Paramaniok Plaintiff 

Executton of decree — Payment not certified in Court — Fraud — Cause of 
action— Regular suit — Code of Civil Procedure 
(Act XIV of 1882), s 258 

The holder of a money decree, agreed to accept in satisfaction of tho amount thereof a part 
payment in cash, and a lease of certain lands for five > ears rent free The judgment debtor 
made the payment, and gave the lease agreed on Afterwards the decree holder executed 
the decree against the judgment debtor, and then the judgment debtor brought the present 
suit fora declaration that the money decree was satisfied, and for damages against the decree 
holder Held that such a suit would lie 

Qunamam Dast v Pranktshori Dasi (5 B L B 223), Viraraqliava Redd% v [855] 
Suhbaka (I L B , 5 Mad , 897) , Chembrakandt Musutii v Thenidyal Puthalath Shekkaram 
Nayar (I L B , 6 Mad , 41) , Stta Ram v Mahtpal (I L B 3 All , 533) Shadi v 
Qunqa Sahat (I L B , 3 All , 538) , and Iskan Chundcr Bundopadhya v Indro Narai 
Gossann (I L B , 9 Cal , 788) followed , Patankar v Deb)% (I L B , 6 Bom , 146) not 
followed 

In this case the plaintiff stated that, having been indebted to the defendant 
on a bondj the latter instituted a suit against him in 1874 for the recovery of 
j the amount that on the 20th of February 1875 he entered into an ariangement 
with the defendant for the satisfaction of the claim, and a decree on the basis 
of the arrangement was passed on the same day That that arrangement was 
that the plaintiff should pay a portion of the claim m cash, and that in 
satisfaction of the remainder, the plaintiff should give to the defendant a lease of 
certain lands for the years 1283, 1284, 1285, 1286 and 1287 (1876—1880) That 
the plaintiff made the cash payment agreed on, and delivered o'^-er possession 
of the lands to the defendant, who kept possession of them for the five years 
agreed on That, notwithstanding the plaintiff carried out the agreement, 
the defendant afterwards executed his decree against the plaintiff, the latter’s 
objections having been overruled by the Court The plaintiff then instituted 
the present suit for a declaration that the decree of 1871 was satisfied, and 
for Bs 186’14 as damages 

It appears that no mention was made of the arrangement relied on by the 
plaintiff m the decree of 1874 which, in form, was an ordinary money decree 

The Court of First Instance disbelieved the plaintiff’s story and dismissed 
the suit with costs On appeal, this decision was reversed and the claim decreed 
The defendant appealed to tho High Court, on the ground “ that the Courts 
below ought to have held that the present suit, as brought, does not he, and 
that the plaintiff had no cause of action to bring it ” 

• Appeal from Appellate Decree No 994 of 1882, agamst the decree of Baboo Jibun Knsto 
Chatt^rjM, Subordinate Judge of Pubna and Bogra, dated the Srd April 1882, reveremg the 
decree of Baboo Annoda Prosaud Chatterjee, Munsiff of Shahajadpore, dated the 18th July 
1881 ^ 
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Baboo Snnath Banerjee for the Appellant 

Baboo Ortia Sunker Mozoomdar for the Beapondeat 

The Jnd^ment of the Court (Field and O’Einealy, JJ ) was 
dehvered by 

C356] Field, J —This was a suit brought to recovei Es 186-14, alleged 
to have been paid by the plaintiff in satisfaction of a previous decree obtained 
by the defendant against him 

The question which has been argued before us is whether a suit of this 
nature will lie The old law under the Code of 1859, as settled by the Full 
Bench decision in Gunamam Dost v Prankishort Dast (5 B L B , 223) was 
that such a suit will lie Upon the Code of 1877, as unamended by the Act 
of 1879, there are two Madras decisions to be found in Viraraqhava Beddi v 
Subbaka (I L E 5 Mad , 397), a Full Bench case, and Chembrakandt Miissuth 
V Themdyal Puthalath Shekharan Nayar (I L E 6 Mad 41) following the 
Full Bench decision, that the suit is maintainable Immediately after the 
Madras Full Bench decision, s 258 of the Code was altered and amended 
The last paragrajih of the section, as amended by the Act of 1879, and as it 
stands in the Coae of 1882 now in force, is “ No such payment or adjustment 
shall be lecogmzed by an> Court, unless it has been certified as aforesaid It 
might be contended that the Legislature meant by this provision to overrule the 
decision of the Full Bench of the Madras High Court just referred to, but, as 
was pointed out by Mi Justice 0 KiNEALY in the course of the argument in this 
case, it IS a very proper answer to this contention to say that if the Legislature 
meant to overrule the decision of the Madras High Court, it would have been 
very eas> to say in express language, admitting of no doubt, that no separate 
suit will lie Upon the amended section in this present shape, there are two 
decisions of the Allahabad High Court — Stta Bam v Mahipal (I L E ^3 All , 
533), and Shadi v Gunga Sahat (I L E , 3 All , 538) — in which it has been 
held that a separate suit will he 

There is also a decision of this High Court, Ishan Chundra Bundopadhya v 
Indro Naram Gossavii (I L E , 9 Cal , 788), in which it has been held that a 
separate suit is maintainable On the other hand, there is a decision of the 
Bombay High Couit — Patankar v Devjt (I L E , 6 Bom , 146) — in which it has 
been decided that a separate suit is not maintainable In this conflict of 
authority it appears to us that we ought to follow the previous decision of this 
Court, especially as [337] no grounds have been advanced to induce us to 
suppose that that decision is not correct Speaking for myself I desire to say, 
with reference to certain observations made in the decision of this Couit and in 
the decision of the Allahabad Court {Sitaram v Mahipal, I L E , 3 All , 533), 
that it does not appear to me necessary, in order to arrive at the conclusion that 
a separate suit will he, to limit the meaning of the words any Court in the 
last paragraph of s 258, to any Court executing the decree I think that if this 
had been the intention of the Legislature, the expression “the Court ” would 
probably have been used for “ any Court It is quite possible to suppose 
cases, other than those concerned with the satisfaction of the decree by a 
money-payment, or other form of satisfaction, in which the question whether 
the decree had been satisfied might involve questions relating to title or other 
matters either as between parties to the suit, or as between other parties, and 
it may be qmte possible (it is unnecessary to decide the point, which does not 
anse in the present case) that in using the expression “ any Court ** the Legis- 
lature had in its mind, oases of this description The conclusion at which we 
arrive is that the suit was maintainable, and that this appeal must therefore 

be dismissed with posts ^ , 

iip Appeal dismissed 
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NOTES 

[UNCERTIFIED ADJUSTMENTS OF DECREES— 

** In consequence of the conflicting rulings as to the meaning of the expression, * any Court/ 
in section 258, 0 P C , 1882 , 1877, (see 10 Gal , 354 , 10 Bom , 155 , 11 Bom , 6), the 
Legislature by sec 27 of Vll of 1888 amplified it into * any Court executing the decree ' 

The scope and limits of sections 244 and 258 of the G P G , 1882 ( —sec 47 and 0 21 
r 2 of the CPC, 1908) were fully discussed in the case of Asizcm v MatvJc Lai Sahu, 
(1893) 21 Cal 187 according to which, ** sec 244 is not limited by section 258 and where a 
decree is satisfied by an agreement out of Court and such satisfaction is not certified to the 
Court, a subsequent suit is not maintainable if the object of the suit is to restrain the decree- 
holder from executing his decree in contravention of the agreement 

See also (1911) 16 C W N , 923 where it is point^ out that the fact of the decree 
holder having acted fraudulently in not certifying to the Court does not make any difierence , 
24 M L J , 541 

This rule does not affect the Criminal Law —'(1886) 10 Bom , 288 (1888) 16 Cal , 126 , 
(1881) 4 Mad , 325 , (1885) 9 Mad , 101 , 

As regards the maintainability of a suit to recover payments made to satisfy a decree, 
when they were not certified to the Court and the decree holder apphed for execution, see 
(1905) 16 M L J 54, where this was answered in the negative 

An uncertified arrangement to pay the decretal amount by instalments, will not be 
recognised for preventing execution — (1892) 20 Cal 32 

A separate suit would lie when the payment and consequential satisfaction of the decree 
is in question — (1887) 15 Cal 187 , 11 Bom 6 

' * By a consensus of opinion of all the High Courts it was held that where a judgment 
creditor without certifying had received money or property in satisfaction of a decree from 
hiB judgment debtor, and then executed his decree he was liable to restore the money or 
property so recovered in the first instance ” — 11 Bom 6 ] 

[ 10 Gal 357] 

OBIGINAL CIVIL 

The 5th February^ 1884 
Present 

Sir Exthard Garth, Kt , Chief Justice, and Mr Justice Cunningham 

Eshan Chundra Safooi Plaintiff 

verstis 

Nundamoni Dassee and others Defendants 

Withdrawal of suit — Suit on behalf of a minor — Civil Procedure Code ( Act 
VIII of 1859), s 97 — WitMiawal of suit by next friend — Fraud 

Where a Court has reason to believe that a suit is lawfully brought by a party who has 
a right to bring it on behalf of a minor any withdrawal of the suit by that party would 
have precisely the same effect as the withdrawal of a suit by a person of full age 

But where a person acting for a minor has fraudulently withdrawn the minor's suit 
under s 97 of Act VIII of 1859, without obtaining leave to bring a fresh suit, and by such 
withdrawal an absolute statutory prohibition is imposed on the minor from bringing a fresh 
suit, it 18 open to the minor [858] to relieve himself from the consequences of the fraud in 
one of three ways, viz , (1) by an application to the Court in the suit in which the withdrawal 
took place , (2) by a regular suit to set aside the judgment founded upon the withdrawal , or 
(3) by bringing a fresh suit for the same purpose, and setting up the fraud as an answer to 
the statutory bar 

Appeal frona a decision of NORRiS, J , dated 16th July 1883 

The suit was brought to have it declared that the plaintiff had been 
duly adopted, and for the construction of the will of one Mohesh Chundra 
Safooi 

The plaintiff stated that Mohesh Chundra Safooi died on the 5th June 
1867, leaving him surviving his widow Matisoondari Dassee, and a daughter 
by her, Pullemom Dassee, and two other daughters, Nundamoni and 
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Bemola, by a wife who predeceased him , Bemola, one of the daughters 
abovementioned, having since married one Khetter Mohun Biswas Mohesh 
Chundra made his will on the 27th May 1867, and appointed Nundamoni 
Dassee executrix thereof, and after giving certain specific legacies, he direct 
ed and empowered Matisoondari Dassee to adopt a son who should be 
chosen by Nundamoni Dassee, such adoption to be consented to by 
Nundamoni , and that after the death of Nundamoni Dassee, the said adopted 
son, or if no such adoption should be made, his son in law, Khetter Mohun 
Biswas, should have and enjoy the residue of his propei tv on certain ti usts 
as in the will appeared On the 27th Jun§ 1867, Nundamoni obtained 
probate of the will, and took possession of the property of the testator 

The plaintiff then alleged that he had, when at tlie age of five years in 
the year 1867, been duly adopted by Matisoondari with the consent of 
Nundamoni, and that subsequently to such adoption disputes regarding the 
property had arisen between Matisoondari and Nundamoni, and that the former 
in the yeai 1870, on her own behalf and as next fiiend of himself (the present 
plaintiff), had instituted a suit numbered 432 of 1870 against Nundamoni, m 
which she originally, amongst other things, had asked foi a declaration that 
he (the present plaintiff) was the duly adopted son of Mohesh Chundra Safooi, 
but that the Court having refused to admit the plaint with such prayer 
[369] included therein, she abandoned the same, and prayed for the construe 
tion of the will of the testator and for other relief 

That suit came on foi hearing on the 13th Tune 1871, and was then 
withdrawn by Matisoondaii, no leave to bung a fresh suit being gianted 

[In the Chief Clerk s Minute Book the note ran as follows S ^ M 
Dassee v S M N Dassee Mr Lowe and Mr Phillips for plaintiff 
Mr Marindm and Mr Evans for defendant Lo^ve states plaintiff s case 

Mr Lowe gives up the case The Court — This is really a very discieditable ouit 
There is not a particle of foundation for saying the infant is the adopted son of 
the deceased Mr Lotye asks to withdraw the suit Mr Marindm contia 
The Court — Withdraw on pavment of costs No 2, including costs of commis- 
sion No leave granted to bring fresh suit ] 

The plaintiff further alleged that at the time the said suit was withdrawn, 
he was an infant, and he had been informed, and believed that the withdrawal 
of the suit had been brought about b> the fraud and misconduct of a person 
named Nobin Chundra (deceased), who had managed the suit on behalf of Mati- 
soondari, and that such withdrawal was not, theiefore, binding upon him, and 
he, therefore, brought this suit having now attained full age, against Nundamoni, 
Khetter Mohun Biswas, and Matisoondari foi the purposes abovementioned 

The defendant, Nundamoni, contended that the suit No 432 of 1870 was a 
bar to this present suit, and denied that she had either chosen or consented to 
the plaintiff’s adoption The defendant, Khetter Mohun, contended that the 
plaintiff was not adopted according to the teims of the will of fche testator 
Mati [SBOjsoondari stated that being a purdahnashin, she had been unable to 

• The prayer in suit No 432 of 1870 ran as follows Tha*- the will of the said test itor 
may bo construed, and that such of the trusts as are not contrarj to law mav be carried out , 
that the rights of all parties be ascertained and declared and given to them, and should any 
of the testator’s property be found undisposed of, then that the present lawful heir of the 
said testator be declared entitled at once, and that the same be secured for the benefit of the 
persons entitled thereto , that accounts should bo taken and a receiver appointed and for an 
injunction restraining Nundamoni from presenting Matisoondari residing in the family 
dwelling house, and for further and other relief 
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atitend personally to the conduct of suit No 432 of 1870, and that she had 
entrusted the management thereof to one Nobin Chundra Shaw, who, from 
fraudulent and corrupt motives, and without authority from her, or having 
spoken to her on the subject, and without her knowledge, obtained the with- 
drawal of the suit 

The correspondence set out in suit No 432 of 1870 showed that Nunda 
mom had never given her consent to the adoption of the plaintiff 

Mr PhilhpSt Mr Bonnerspe and Mr Trevelyan for the Plaintiff 

Mr Jackson, and Mr Htll for Nundamoni 

Mr J G Apcar for Khefcter Mohun 

Mr O'Kinealy for Matisoondari 

Mr Jackson submitted that the question of adoption was res judtcata, and 
put in the decree, plaint and written statement in suit No 432 of 1870, and 
read the Registrar’s minute of the 13th June 1871, and submitted the case should 
be dismissed with costs 

Mr Trevelyan admitted the entry m the minute book, and the Court 
refused to hear evidence 

Norris, J — I must hold that this is res judicata, and the suit must be 
dismissed with costs on scale No 2 

The plaintiff appealed 

Mr Phillips and Mr Bonnerjee for the Appellant 

Mr Phillips — The old suit was more comprehensive than the present one , 
the mother was a party, and had an interest heiself, and at the same time was 
the next friend of the present plaintiff It is not a question of res judicata, it 
depends upon s 97 of Act VIII of 1869 

I submit that that which is called res judicata was a fraud , it was not, 
however, a question merely of fraud , there was no reason to withdraw the 
suit on that ground , the then plaintiff was asking for a relief which she was 
clearly entitled to , she asked for the construction of the will We set up fraud 
in our plaint, but the Court refused to raise an issue on it, and dismissed the 
C861] suit as res judicata but even supposing there to have been a res judicata, 
the question of fraud ought still to have been tried 

The devise in the will was of the residue to Nundamoni for life on trust to 
keep the shrad, and invest the surplus in Government securities, and to adopt 
a son, the residue to go to such adopted son, and if there was no adoption, to 
Khetter Mohun 

The infant cannot be bound by his next friend withdrawing the suit, more 
especially where the next friend has an interest adverse to the infant It is 
not intended by s 97 that an infant should be precluded from bringing a fresh 
suit 

[Garth, C J — The fraud you set up is shadowy, but the defendants do 
not answer it in any way J We pressed for an issue, but the Court would not 
allow it Nundamoni states that her manager withdrew the suit without her 
knowledge 

Act VIII of 1659 did not extend to the original side of this Court , the 
Court was directed by the Charter to adopt certain rules, and these rules were 
the s^tions of Act VIII of 1869 The Charter, however, expressly took away 
from these ruleit the force of law 

Under Act VIII of 1868 ^any person could bring a suit for a minor , and 
would it not a monstrous thing that any person should be able to brmg a 
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suit for a minor and then withdraw it, and so prevent him from bringing a 
fresh suit ? So I say, apart from fraud, we should be entitled to bring a fresh 
suit It may be supposed that Matisoondari is colluding with us, but the 
defendants have not answered our allegation as to fraud 

There was no decision m the old suit , it was withdrawn Nothing was 
decided as to the question of fraud , and as there was no power under Act VIII 
of 1859 for a next friend to bring a suit, so there was no power to withdraw 
it Even if the withdrawal could affect the minor, we say that the withdrawal 
was brought about by fraud The plaintift obtained his majority in March 
1882 

[Gabth, C J — Although theie may have *been fiaud, can you raise the 
question in another suit, and not in the one in which the fraud is alleged to 
have taken place, where the Act prohibits a fresh suit being brought ?] It 
seems material whether the [3623 bai is by statute or otherwise , either the 
plaint IB the case, or there is no case , then how was the mother justified in 
putting forward a case which was no case, v^hich would have the effect of bar- 
ring us We say in our suit that there was a case to have been made out in 
the former suit, because we allege that Nundamoni did give consent to the 
adoption As to our not having raised the question of the mother not being 
the proper person to bring the suit, it was not for us to show that it was 
improperly brought , it is their bar to the suit and not our bar, and it was for 
them to make it out 

[The Court desired Mr Phillips to obtain an affidavit, stating whether or 
no he was prepared with witnesses to prove at the hearing of the last suit that 
no one ordered the plaintiff’s agent to withdraw the suit on her behalf An 
affidavit was obtained and sworn toby the plaintiff, but was considered insuffi 
cient by the Court, as the plaintiff only spoke from information and belief, he 
being at that time a child of six yeais old ] 

Mr Bonnerjee on the same side — As to whether the plaintiff who was an 
infant is bound by the withdrawal of the suit by his next friend, I submit that 
cl 37 of the Charter of 1862 directs that civil suits should bo regulated by 
Act VIII of 1869 At the time when the High Courts were fiist established. 
Act VIII of 1869 and its amending Acts governed the procedure of the Courts 
Now Act VIII made no provision for proceedings by minors and other persons 
under other disabilities, and theiefore when the Charter was renewed in 1865, 
cl 37 of the renewed Chartei provided that the High Court should make 
rules, and in making such rules that the High Court should be guided by the 
Procedure Code Section 97 is not purely pioceduie, foi it refers to persons 
who are sm ^uris the penalty laid down in that section is so heavy that it 
must be taken to be alone applicable to persons who are sm juris Compare 
s 97 with 8 2 of the same Code Under s 2, the case could not be res judi^ 
cata, because the infant’s claims were not laid before the Court 

The decree in the last suit actually orders the infant himself ta pay the 
costs of the defendant , if the case had been dismissed [863] under s 2 we 
could have appealed Moreover, there is nothing to show that the«ld suit was 
withdrawn under s 97 , the old rules of the Supreme Court were in force then 
Bes judicata is not a matter of procedure, but of jurisdiction Section 260 
of Act VIII of 1869 has been held not to be a question of proceduie, and 
I submit 8 97 cannot apply to an infant at all, as Act VIII never contemplated 
a suit being brought by an infant 

The prayer m the first suit makes no claim to have the adoption declared 

legal 
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Mr Kennedy (with him Mr Hilt) for the respondent, Nundamoni 

There was no allegation of fraud raised at the hearing of the former suit, 
the Court makes no mention whatever of any fraud [GARTH, 0 J —The 
Court, of course, was unaware of the fiaud , the allegation of fraud is not m 
connection with the case, but the allegation is that the suit was fraudulently 
withdrawn How did you Mr Phillips show your case of fraud m the Court 
below ?] 

Mr Phillipb — Wo could not go into evidence at the stage the suit reached, 
but we showed the fraud from Nundamoni Dassee b written statement 

Mr Kennedy — The letteis in the old suit clearly show that no consent 
was ever given by Nundamoni to the adoption of the plaintiff, who was even 
tually adopted in utter disregard of the v ill of the testator I submit the suit 
18 barred by the first case 

The following Judgments were delivoied b\ the Court (Garih, 0 J , 
and CUNMNCrHAM, J ) 

Garth, C J —I think that the loaincd Judge was quite light and that 
what occurred at the trial of the lormoi suit estops the plaintiff from bringing 
this suit 

This suit was brought for the purpose of establishing the plaintiff's adop 
tion, and of having the trusts of the will of the late Mohesh Chundra Safooi 
declared The former suit was bi ought, so tar as the plaintiff was concerned, 
with the same object, namely to have hib rights declared as the adopted son of 
Mohesh Chundra His adoptive mothoi sued on her own behalf to have her 
rights declared undei fiei husband s will, and also as ^ lie next friend of the 
present plaintiff, to establish his [364] rights as the adopted son, and one 
point raised m the pleadings was as to the validity of his adoption 

Then what occuircd at the trial was this We undei stand that no evidence 
was offered , but that the question of the validity of the adoption was argued 
by the Counsel for the plaintid upon the plaint as it stood The statements m 
the plaint were very full, and it seems to have been admitted on the part of 
the plaintiff that the consent of the sistei, Nundamoni Dassee, was necessary 
to the validity of the adoption 

A long correspondence was set out in the plaint, which, so far from show 
ing any consent on the part of the sistei, rather tended to prove the contrary , 
and after the point had been fully aigued, it beeins that Mr Loiue, the plaintiff s 
Counsel, seeing that the opinion oi the Court was against him, abked leave to 
withdraw the suit , and, I tliink, wo nust picsuine that he applied to do so 
under s 97 of Act VIII of 1859 , because in the note of what took place, we 
find that the Judge, though he allowed the suit to be withdiawn, refused leave 
to bring a fiesh suit The rule laid down by that section has always, as far as 
we are aware, been acted upon as law on the Onginal Side of this Court and 
there is no other lule under which Mi Loim eould have asked to withdraw the 
suit and bring a fresh one 

That beSne so, it appeals to nit that the withdrawal of the suit under 
8 97 operated (not strictly speakms, is a pidtcaia), but as a bar to prevent 
the plaintiff bringing any fiesh suit to establish his adoption 

Mr Bonnerm has argued that, although the Judge might have acted on 
that oooasion upon the i-ule as laid down in s 97, and although the withdrawal 
of the suit under that rule might, in the case of an adult person, have had the 
effect of barring any fresh suit fof the same cause, that would not be so in the 
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case of a suit brought on behalf of a minor, because the minor could have had 
no means of judging for himself, whether the withdrawal was a prudent or 
proper course to take 

But it seems to me that there is no force in that argument 

As long as we have reason to believe, that the suit is lawfully biought 
by a party who has a right to bung it on belialf of the minor, it seems to me 
that any withdrawal of the suit by that [363] party his precisely the same 
effect as the withdrawal of a suit by a peibon of full age It is diflicult to see 
why a suit propeily biought on behalf of any othoi person, who cannot act foi 
himself, should be subject (so far as the present question is concerned) to other 
rules, than those which are applicable to suits brought b> paitios in their own 
names 

Mr Bonncrjee, by way of illustiating Ins aigument, asks us to suppose 
the case of a person, who had nothing to do witli a minoi, and no right to sue 
on his behalf, bringing an action of tiespass in the minors behalf, and then, 
finding that the defendant had a good dcloncc, withdrawing the suit on no 
better authoiity than bo brought it But that would bo a totally different 
case from the present, simply because the pci son bringing the suit would not 
be the proper person to bi mg it 

If Ml Bonn(tj(( could have shown m this case that theic had been any 
impropriety in the minoi s mother bunging the foiinei suit, ind that the minor, 
for that or some othei leason, was not bound by hei acts or the acts of the 
person who managed the suit foi her, that would have been a different thing 
But heie it is conceded that the mothoi was the propei peison to bring the 
formei suit, and no olijection was tikon on that scoic, eithci in the former 
suit 01 in the Couit below , oi in tins ippeal 

Wo must, thoicfoic, tike it that the foiinei suit was piopcily biou^t, and 
that being so, it seems to me that the withdiawal ol the suit had the same 
effect as the wnthdrawal of a suit bv an adult poison 

That disposes ol the tiist contention 

Buttheie was anothoi point laised b\ the aiipollant which, if theie had 
been any facts to suppoit it, would have been peitoctlv good in point ot law, 
namely, that the person who managed the suit on behalf of the plaintiff and 
his mother, withdrew it in fi lud ot the jilamtiff, and in collusion with the 
defendant Nundamoni Dossce 

Of course, if thoio had been in> giound foi this contention, and if we 
weie satisfied tliat it bad been inopeily jiioscnted to the Couit below, and the 
Court had lofustd to tiarne an issue [366] to ti\ It, I should consider that 
we ought to remand the ease toi the tiiil of such in issue 

But 1 am satisfied that tins point, ilthough it might hive been mentioned, 
was not really pressed upon the attention ot the Judge I think if it had been 
refused, the Judge would have said something about it in his judgment, and 
some mention would have been made ot it in the grounds of appeal I am, 
therefore, not prepared to say that the learned Judge was wiong in not framing 
an issue upon that point 

At the same tune, having regard to the plaintiff s position, if T weie even 
now satisfied that the plaintift had any real ground foi contending that the 
withdrawal of the suit was biought about b> friud, 1 should certainly have 
been disposed to allow him, on proper teims, an opportunity of tiymg that 
issue in the Court below 

But I think, before we allow any party to raise an issue of fraud at this 
stage of the proceedings, we ought to be satisfied that there is some real ground 
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for the oontention , and it was for this reason that we required Mr Phtlhps, 
when the Court rose yesterday, to produce an a&davit showing m detail what 
grounds his client had to support the contention 

An afEidavit has accordingly been produced, made by the plaintiff himself> 
and I am satisfied from that afiidavit that he has no sufficient ground to justify 
us in allowing such an issue to be raised 

The affidavit only states that the mother’s consent was neithei asked nor 
granted for the withdrawal of the former suit, and that the person who was 
managing the suit received ceitain sums of money (not stating any amount) 
from the defendant Nundamoni Dassee, both before and after the withdrawal 
But it does not appear that those sums were paid for any improper purpose 
The only suggestion of any fraud is made by the plaintiff himself in these 
words ** I allege that these payments were made as a consideration to the 
manager foi withdrawing the suit * But he gives us no reason for supposing 
that the allegation is well founded It is only made in this gener^ form 
by the plaintiff, who, at the time when the suit was withdrawn, [367] was a 
child of some five or six years old, and could, of course, have known nothing 
of the matter 

We should do veiy wrong to allow an issue of fraud to be tried at this 
stage of the cause upon no better grounds than are disclosed in the affidavit 
There is only one other point upon which I think it right to say a few 
words 

We had some doubt during the argument whether, assuming that the 
withdrawal of the former suit to have been brought about by fraud, the plain 
tiff could bring the present suit without having taken some steps to set aside 
the former judgment , because this is not the case of res judicata, properly so 
called but an absolute statutory prohibition imposed upon a party who has 
withdrawn a former suit without leave to bring a fresh one 

But it seems to me, on consideration, that the rules which apply to cases 
of res judicata must apply generally to a statutory bar of this kind 

It was said in the Dtichess of Kingston s case, quoting the opinion of Lord 
Coke, that ** fraud vitiates the most solemn proceeding of Courts of Justice,’ 
and I think that, if m a case like the piesent it could be shown that the with 
drawal of the former suit was brought about by fraud and collusion between 
the party managing the suit and the defendants, the minor plaintiff might 
relieve himself from the consequences of the fraud in one of three ways 
by an application to the Court m the suit m which the withdrawal took place , 
2ndly, by a regular suit to set aside the judg nent founded upon the withdrawal , 
or, Zrdly, by bringing a fresh suit foi tho same cause, and setting up the fraud 
as an answer to the statutory bar< 

In this case, as there is no sufficient ground for raising the question of 
fraud, the appeal must be dismissed, and the appellant must pay the costs on 
scale No 2 

Cunmii^^ftllly J« — I concur on both points with what has just fallen from 
my lord ^ 

The principal point urged m the appeal, namely, that s 97 of Act VIII of 
1869 did not contemplate the casC of a minor lepiesented by a next friend, is 
one which is of great importance as regards the position of minors who are 
brought into the case, [868 j and it is well that we have had the advantage of two 
leiarned arguments upon it , but I confess that the result of that argument is 
that, however reluctant we may be to accept a state of things which is calculated 
m some inetances to work hardship to minors, 1 think that we must take it 
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to have been the law, that where a minor is represented in the manner sanc- 
tioned by the law, and the person so representing him adopts a procedure to 
which particular consequences attach by the Code, then those consequences 
must afiect the minor For this reason I think that s 97 must be regarded as 
precluding the minor from re opening the matter involved in a former suit from 
which the person acting for him has withdrawn I also think that there are no 
grounds on which we can allow the issue of fraud to be raised at this stage o^ 
the proceedings 

Appeal dismissed 

Attorneys for appellant Messrs Watkins d Co 

Attorney for respondents Khettei Mohun and Nundamoni Mr Hart 

Attorney for respondent Matisoondan Baboo Ukhoy Chund Dutt 

NOTES 

Where a decree is regular m itself and on the face of it correct it can only be set aside 
by suit Where a plamtifE seeks to set aside a decree based on a compromise entered into by 
his guardian when he was a minor, merely on the ground that the compromise was fraudu 
lent, his only remedy lies in a fresh suit and he cannot revive the previous suit by an appli 
cation for review,** ^dissenting from observations in 6 Cal , 687 , 10 Gal 357 , 13 B L B , 
Ap 11 , following 15 Bom 594 ) ** but where it is clear upon the face of the judgment or 
the decree which is impugned that it is irregular and incorrect, or not in compliance with 
the provisions of the law, the plaintiff can proceed by way of review, ** 8 C L J 119 per 
Ameer All and Pratt JJ 

See 10 G L J 420 13 G W N 1197, where the question is discussed as to which is the 
appropriate procedure — review or a regular suit — to set aside a consent decree for fraud etc , 
also 26 Gal , 891, 22 Cal , 8 , 21 Cal , 605 , 19 Bom 571 10 Bom 388 (340) , 12 Mad , 503 
(604) , 

As regadrs the effect of default of the next friend or guardian in prosecuting the suit, 
see 10 Mad , 272 ] 
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APPELLATE CIVIL 

The 14th December, 1883 
Present 

Sir Richard Garth, Kt , Chief Justice, and 
Mr Justice O’Kinealt 


Durga Sundari Devi, widow of Monoranjan Das Auction purchaser 

versUfS 

Oovinda Chandra Addy (Decree holder) and others Judgment debtors 

Sale in execution of decree — Application to set aside sale — Appeal from 
order rejecting application — Ckvil Procedure Code (Act XIV 
of 1882)t s 813 — “ Saleable interest ** 

There is no appeal to the High Court from an order refusing to set aside a sale, unless 
BUoh order is made under ss 294, 312, or 313 of the Civil Procedure Code 

* Appeal from Order No 91 of 1883, against the order of W MaePherson, Esq , Addi 
tional of 24 Pergunnahs, dated the 26th March 1882 
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A misrepresentation or concealment in the sale notification which induces a purchaser 
to buy a property for much more than it is really worth (although that misrepresentation or 
concealment may be fraudulent) , is no ground for setting aside a sale under s 31S of the Civil 
Procedure Code 

The meaning of s 313 is, thit when a purchaser under an execution sale buys a property 
which turns out to have no existence at ill or to bo [ 369 ] of no saleable value whatever, the 
Court may then set aside the sale under s 313 

In this case one Monoianjan Das, at an execution sale, purchased certain 
immoveable properties desciibed as lots 2 and 3 in the proclamation of sale, 
for the price of Rs 7,100 and Rs 23,550 respectively The deciee unaer 
which the puicliase was made was passed on a moitgago bond, and directed 
the realJ7ation of the decretal amount fioin the mortgaged properties 

In pursuance of that deciee the lots woie advertised for sale, and it was ' 
admitted at the heaiing, tint the desciiption in the sale proclamation tallied 
exactly with tlio desciiption of the pioperty as given in the mortgage deed 
The sale pioclamation was published in accordance with s 289 of the Civil 
Procedure Code, and in addition a tianslation of the same was published in 
the Calcutta Gazette of the 4th Tanuxiv 1882 

The auction purchisci applied to the Couit to have the above-mentioned 
sale set aside on the giound of fi lud and inisrepiesentation, and on the 
ground that the decree holdoi had no saleable inteiest m the property within 
the meaning of s 313 of the Code 

The allegations of fiaiid W 0 ie~(l) The making of a false affidavit by 
the decree holdei suppressing ill mention of incumbiances on the pioperty, 
(the incumbrances being, alienatmn of poifcions of a taluk and the existence of 
certain mouiasi mokaiaii loises it ])ei man ently fixed but low rentals) (2) 
Publislyng in the Calcutta Gazette in incorrect translation of the sale 
proclamation, thereby misleuling the luctioii purchasei (3) Advertising the 
same land twice over in two oi moie lots (4) Declaimg in the sale pro- 
clamation that lot 2 was laklina] whereas it was not 

\s regards the absence of an\ salexble inteiest, it was contended that the 
assets were insufficient to pa> the Government revenue, and that all that was 
purchased was a liabilitv to pay so much out of pocket eveiv year 

The Additional Judge hefoie whom the application came on for hearing, 
found that the leases which weie omitted to be mentioned in the affidavit of 
the decree holder did not constitute ‘ incumbrances wuthin the contemplation 
of s 287, and that [870] the deciee holdei was not bound to disclose them , 
that the purchaser at the time of the sale had been coriectly mfornied as to 
what was being sold, and th it if he hid been misled by the advertisement in 
the Calcutta Gazette^ he had only himself to blame , and found that as regaids 
the two lastgiounds of fraud the puichasor had failed to make out his case, 
and further, holding that “ saleable interest ' in the pronerty, meant, not a 
question of profit or loss, but a saleable interest in the propeity itself, apart 
from all consideration of profit and loss reiected the application 
The auction purchasei appealed 

The Advocate General (Mr Paul), Mi Bell, Baboo Kah Mohun Das, 
Baboo Chundra Madhub Ghose and Baboo Doorga Mohun Das for the 
appellants 

The Advocate General contended that tlie lower Court had passed the 
order under s 313 of the Code, and that, inasmuch as the property had been 
lowered in value by reason of the putni leases, which were not set out in the 
proclamation, it was not the same property which was put up for sale, and 
that the sale should be set aside 
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Baboo Ambtca Chum Bose, and Baboo Bhowam Chum Dutt for the Bes 
pondents 

The Judgment of the Court (Garth, 0 J and O'Kinealy, J ) was 
delivered by 

Garth* C J — This is an appeal from an order of the District Judge, 
confirming a sale m execution 

The circumstances were these — 

One Monoranjan Das became the purchaser at the sale of certain immove- 
able property described as lots 2 and 3 , and he petitioned the Court 
that the sale should be set aside, and his deposit returned to him, upon 
the ground that there had been a fraudulent misrepiesentation in the 
^sale notification, and that consequently he had bought a property very 
different in its nature and value from that which purported to be sold 
There is no doubt that he purchased the same pi operty w^hich was men 
tioned in the notification, but it was far less valuable than he had [371] 
reason to believe it to be on account of cextam putni leases of which no 
notice was given, and for certain othei reasons, which he alleges to have beeR 
known to the execution creditor, and fraudulently concealed by the way in 
which the property was described in the sale notification 

The subject matter of the petition appears to have been gone into very 
carefully by the District Judge, who made an order rejecting the application, 
and confirming the sale 

The purchaser now appeals to us upon the ground, that the order was one 
refusing to set aside the sale under s 313 of the Code of Civil Piocedure , (see 
clause (16), s 588), that is to say he contends that the application to the Court 
below was made upon the giound, that the judgment debtor had viitu^lly no 
saleable interest in the property which purported to be sold 

Unless the order confirming the sale was made under s 313, or under 
ss 294 and 312, there would be no appeal to this Court And it is not pretended 
that the order was made under either of the two last mentioned sections 

The question, therefoie^ which we have to decide is this Having regard 
to the nature of the appellant s contention in the Court below, and assuming, 
as we do, for the purposes of this question, that there was a fraudulent 
misrepresentation and concealment on the part of the decree holder with 
respect to certain encumbrances and other disadvantages attaching to the pro 
perty sold, which rendered that property of much less value to the purchaser 
than it would otherwise have been, was that misrepresentation and conceal- 
ment any ground for setting aside the sale under s 313 ? This question has 
been argued at great length and with much ability by the learned Advocate 
General, who has contended, that if the property sold was substantially and 
to any considerable extent of less value to the purchaser, by reason of the 
existence of the putni leases and other disadvantages which we have mentioned, 
it was in fact not the same property, which was put up for sale, and that the 
sale should, therefore, be set aside under s 313 

We are unable to construe the section in this way We thiifk that what 
it really means is this , that if a purchaser under an execution sale buys a 
property, which turns out to [372] have no existence at all, or to be of no 
saleable value whatever, the Oourt may then set the sale aside under s 313 
But we think that any misrepresentation or concealment in the sale notification, 
which induces a purchaser to buy a property for much more than it is really 
worth (although that misrepiesentation or concealment may be fraudulent)^ 
would be no ground for settmg aside the sale under s 3)3 
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Such misrepresentation or concealment may be very good ground for an 
application to the Court below to set aside the sale, and we do not doubt that 
the Distiict Judge acted very properly in entertaining the application in this 
case , but as we consider that the application was not one under s 313, we 
think there is no appeal to this Court from his decision The only remedy for 
the applicant, as far as we can see, is a regular suit 

The learned Advocate Gmeral has ver\ properly called our attention to 
two oases decided by this Court, which he admits are directly opposed to his 
contention , one a case of Protab Ghundei Chuclcerbutty v Pamoty (I L B , 9 
Cal , 506) decided by Mr Justice Wilson and Mr Justice Maclean , and the 
other Bam Coomar Dey v Shushee Bhoosan Ohose (I L B , 9 Cal , 627), 
decided by Mr Justice Cunningham and Mr Justice Maclean 

In both these cases it was held that an incumbrance upon a property sold 
in execution, by way of mortgage oi otherwise, is not sufficient to enable an 
auction-purchaser to set aside the sale on the giound tliat the judgment-debtor 
had no saleable interest in the property , and unless we are disposed to differ 
from those cases, and to refer the question to a Full Bench, which we are not, 
their authority is of course binding upon us 

It IS said, however, that in the case of Narharmal Martoari v Sadut Ah 
(8 C L B , 486), Mr Justice PONTIFLX and Mr Justice Field took a different 
view of the section , and we are asked to adopt tlioir ruling 

But as we understand that case, the learned Judges then took precisely the 
same view of the law as was taken in the other tw'o cases 

The facts were these On the 21st of February 1880, three bighas of land 
were purchased by the appellant at an execution sale uoder a rent decree At 
the tinfe of that sale a decree had [373] been obtained by the mortgagee of the 
same (amongst other) property, by which that property was ordered to be, and 
was subsequently, sold on the 11th of March 1880, under which sale the 
purchaser obtained possession 

Under these circumstances the appellant, who puichased under the 1st 
sale in February 1880, applied to set aside the sale upon the ground that the 
execution debtor had no saleable interest in the three bighas, and the Court 
appeared to be of that opinion 

Mr Justice PONTIFEX m giving judgment explains his view of the case in 
this way 

** Whether there was a saleable interest would depend upon whether these 
three bighas were included in the mortgage, and were affected by the decree made 
on the 7th October 1879 by the Subordinate Judge of Hooghly If these three 
bighas of land were included in the mortgage, and the decree was a mortgage 
decree, directing a sale of the mortgaged property, then it is clear, that on the 
7th October 1879, when that decree was made, being previous to the attach- 
ment under the rent decree, the mortgagor would no longer have a saleable 
interest in the property in specie, because the mortgage decree binding the land, 
the sale of tiie 21 st February 1880 by the Howrah Court would not carry the 
property itself, but could only carry a right in the surplus proceeds of sale 
under the mortgage decree ” 

Whether the learned Judge was right m that case in saying, that the 
mortgagor had no saleable interest in the three bighas sold to the appdlant, may, 
perhaps* be open to doubt , but it is clear, that the principle of the Court’s deci* 
Sion was, that if the three bighas were included m the mortgage, the mortgagor 
had no saleable interest m them at the time of the sale to the appellant We 
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think, therefore, that this ease does not assist the present appellant in any way , 
and it was certainly not treated by the learned Judges in the other two cases 
as in any way opposed to their view 

The Advocate- 0eneral has very properly abstained from going into the facts 
of the present case, seeing that we are against him upon the point of law It 
IS not pretended here, that the judgment-debtor had not some interest in the 

f roperty sold, or that the appellant has not bought, in one sense, the property 
874] which was descnbed in the sale notification All that is contend^ for is, 
that the property was so misdescribed, or that there was that concealment of 
the incumbrances upon it, that the purchaser has bought a totally different 
thing from that which he intended to buy , or in other words, that he has 
bought a property charged with heavy incumbrances, instead of a propeity free 
from incumbrances 

Then Mr Bell has further argued, that although we may have no power 
to entertain the question on appeal, we may do so under s 622 of the Code of 
Civil Procedure 

The answer is, that we have not before us any application under s 622, 
but an appeal against the District Fudge s older And even if this were such 
an application, I, for one, should not be disposed to grant it The Judge in 
the Court below has not acted ^vithout juiisdiction , and, so far as I can see, 
he has been guilty of no ii regularity 

We think, therefore, that there is no ground for this appeal, and that it 
should be dismissed with costs, which we assess at Bs 150 

Appeal dismissed 

NOTES 

iSee also (1889) 9 All , 107 , (1910) 36 Bora , 29 ] 
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ORIGINAL CI\IL 

The 11th January, 1884 
Present 

Sib Richard Garth, Kt , Chief Justice, and 
Mr Justice Cunningham 

i 

Gopaul Chunder Chuckerbutty Plaintiff 

versus 

Nilmoney Mitter and others Defendants • 

Onus Probandi — Ejectment, Suit for 

When a plamtifl seeks to eject persons from promises claimed by him, on the ground 
that they ate in wrongful possession of the premises, he is bound to show that he or some of 
the persons under whom he claims have been in possession of the property withip twelve 

* Appeal from a decision of PlGOT, J , dated 8th February 1888 
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years before suit A mere allegation in the plaint that the persons sought to be ejected were 
the tenants of the person through whom the plain tiil claims, will not shift the burden of 
proof 

Bao Karan Singh v Bakar Ah Khan (L B 9 I A 99) explained and distinguished 
The plaintiff stated that in 1865 the house and premises known as No 160, 
Ohitpore Boad, Sobabazaar, belonged to one Mittunjoy [3753 Ohuckerbutty, 
and that in that year Messrs Dodd & Co obtained a decree against Mittunjoy 
for Es 23,000, but shortly afterwards became insolvent the decree then vested 
m the Ofl&cial Assignee, who attached the house, No 150, Chitpore Road, in 
execution of that decree , in September 1869, one Sreenarain Ohuckerbutty 
(defendant No 8) the surviving brother of Mittunjoy, put in a claim to the 
property attached, but the claim was rejected , whereupon Sreenarain brought 
a suit against the Official Assignee asking for a declaration of his right to the 
property, and for an injunction to stop the sale, but on July 11th, 1870, his 
suit was dismissed, and on the 24th March 1871 his appeal against the judg 
ment of the 10th July 1870 was also dismissed, and on the 25th February 1881 
the Official Assignee sold the houses, and premises, to the plaintiff The latter, 
on 19th December 1881, brought this suit against the defendants 1 to 7, who 
were alleged to be the tenants of Mittunjoy, for possession of the premises 
\nd on the 16th March 1882, he amended his plaint, and made defendant 
No 8 abovemen tioned a party to the suit 

Defendants Nos 2, 5, 6 and 7 contended that they weie the monthly 
tenants of Sreenarain Ohuckerbutty, who they stated to be the owner, if not 
of the whole, of a greater portion of the premises, and in possession thereof 
Defendant No 2 asserted that he had paid lent to Sreenarain foi the last 20 
years And the defendants 5, 6 and 7 asserted that they had paid rent to 
Sreenaiam for the last three years, and contended that even if the plaintiff was 
the owner of the premises, which they denied, they weie entitled to notice to 
quit 

Sreenarain (defendant No 8) contended that he had been in possession of 
the premises by purchase since 1241 (1834 35), and that defendants 1 to 7 weie 
his tenants, and submitted that supposing Mittunjoy ever to have been in 
possession of the property , his right and interest was barred by limitation 

At the hearing of the case on the 8th February 1883, the plaintiff put in 
the deed of sale of the 25th February 1881, the order m the claim made by 
Sreenarain against the Official Assignee and the decrees in the suit of Sreenarain 
V The Offietal Assignee He also called one Taring Chum Banerjee, who 
stated that he had been a servant of Mittunjoy, that he entered his service 
when he [376] (the witness) was fourteen or fifteen years old, and that he was 
now 61 years old, and that Mittunjoy died eight or nine years ago , that during 
this service he had collected rents of the premises in dispute for Mittunjoy, but 
could not specify any particular dates of such collections ^ 

Mr r 4 Apear and Mr M P Gasper for the Plaintiff 

Mr Bonnerjee and Mr Paid for the Defendants 

PiGOT, i — Dismissed the suit with costs, observing that though the 
plamtifi^s witnesses seemed reliable, they proved no title, or at all events not 
sufficient to justify a decree for ejectment 

The plaintiff appealed 

Mr Phillips (with him Mr T A Apear) ior the Appellant —The onus was 
on the defendants to show that they have been in possession for twelve years 
We allege in om plaint that the defendants were the tenants of Mittunjoy The 
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case of Karan Singh v Bakar Alt Khan (L B , 9 I A , 99) overrules the 
decision of the Full Bench in Mahomed Ah Khan v Khaja Abdul Gunny 
(I L B , 9 Cal . 744 , 12 C L E . 267) 

Mr Trevelyan for the Bespondents was not called upon 
The following Judgments were delivered by the Court (Gabth, C T , and 
Cunningham, J ) 

Garth, C. J. — I entirely agree with the learned Judge in the Court below 
that the plaintiff has made out no case , and the only reason, why I think it 
necessary to say a few words, is to explain my view of the argument, which 
has been addressed to us by Mr Phillips, upon the plea of limitation 1 think 
it very desirable that there should be no misunderstanding upon that subject 
The suit IS brought to recover possession of a house and premises m 
Calcutta The plaintiff claims the property, having purchased it, as he 
contends, from the Official Assignee, as belonging to a peison named Mittunjoy 
Chuckerbutty (deceased), who is said to have been the absolute ownei The 
plaintiff’s case is that the defendants Nos 1 to 7, who are now in possession, 
were tenants on sufferance of Mittunjoy , and consequently that he, claiming 
through Mittunjoy, is entitled to eject them 

[877] These defendants say, that they do not hold undei Mittunjoy at all, 
that they are the tenants of the defendant Sreenaram Cliuckerbutty, who is a 
brother of Mittunjoy, and all the defendants contend that Mittunjoy liad 
never anv title to, or possession of, the property 

This being the nature of the case, the plaintiff, in ordei to piove a title 
and possession in Mittunjoy, lias called a witness named Tarinoy Chum Ban 
nerjee, who professes to have been Mittunjoy’s servant for a gieat many years 
He says that Mittunjoy and his biotheis had no ancestral piopeity but that 
ho (the witness) and Mittunjoy used to come to Calcutta, and when tlwie that 
they used to collect the rent of coitain houses, and among them, of the house 
in question But his evidence in this respect is of the vaguest chaiactei , he 
cannot say wlien it was that he received the rents, he ceitainly novel received 
them from the defendants Nos 1 to 7, and the utmost that his evidence 
amounts to is, that he received some rent foi his house at some time oi other, 
but when, he cannot say 

Under these ciicumstances, Mr Phillips has contended that the onus is 
upon the defendants to show that they have been in possession for upwards of 
twelve yeais 

It seems to me that there is no ground for that contention The suit, as 
I take it, IS brought to recover possession of property as upon a dispossession 
The plaintiff claims under Mittunjoy his case is, that Mittunjoy was the ownei 
in possession, that he has bought Mittunjoy’s right and title, and that conse 
quently ho is entitled to treat tlie defendants 1 to 7, who were Mittunjoy’s 
tenants, as trespassers 

Of course, if the plaintiff could have shown that these people (the defen- 
dants 1 to 7) were really Mittunjoy’s tenants, he would have had the same 
rights against them that Mittunjoy had But he has not attempted to prove, 
and certainly he has not succeeded in proving, that they wefe Mittunjoy’s 
tenants They are, therefore, holding adversely to the plaintiff, and the plaintiff 
IS seeking to eject them upon the ground that they are in wrongful possession 
of his (the plaintiff’s) property 

That being so, I consider that the plaintiff is bound to show [878] that 
he or some or one of the persons under whom he claims, have been in 
possession of the property within twelve years before suit 
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Mr Phtlhps contends that this is not so, because the plaintiff has alleged 
in his plaint that the defendants Nos 1 to 7 were the tenants of Mittunjoy 
But if a mere allegation of that kind could relieve a plaintiff from the burthen 
of proving that he or those under whom he claims had been in possession 
within twelve years, that device might always be resorted to for the purpose of 
evading the law of limitation 

Then, again, Mr Phtlhps, m support of his argument, has referred us to 
the case^f Bao Karan Singh v Bakar Ah Khan (L B , 9 1 A , 99) decided by 
the Pnvy Council, the effect of which he contends, is to overrule ilie law laid 
down by the Full Bench of this Court in Mahomed Ah Khan v Khaja Abdul 
Gunny (I L B , 9Cal , 744 , ff c , 12 C LB, 267) 

In this it seems to me he is in error That decision of the Privy Council 
was duly considered by this Court in the Full Bench cise, but we did not 
notice it in our judgment, because we thought it did not apjily 

That smt in point of fact was not for possession at all It was brought 
by the plaintiff, a mortgagee, to recover the piincipal and interest due upon 
two mortgage bonds , and to enforce that claim, by a sale of the mortgaged 
property The plaintiff, so far as appears, had never been in jiossession, noi did 
he ask for possession of that property If ho had, article 138 of the Limitation 
Act would have applied 

The defendant's answer was, that the mortgagee (the plaintiff) could not 
enforce his right as against him, because he had been in possession of the jiro- 
perty adversely to the plaintiff, and those under whom he claimed for upwards 
of twelve years before suit 

Under these circumstances, it was contended bofoie the Pnvy Council 
that thfe plaintiff was bound to prove that he had been in x^ossession within 
twelve years before smt, and this (as it would seem from the report) upo7i some 
general pnnciple of law 

[870] But their Lordships held that the suit was not brought (under 
article 143 1 of the Act of 1871) to recover possession as upon a dispossession, 
and they, therefore, considered that the plaintiff was not bound to prove a 
possession within twelve years before suit , but tliat it lay on the defendant to 
prove an adverse possession foi that period in order to establish his defence 

*£Art 1S8 — 


Time from which period begins 
to run 


Description of suit 


Period of limi 
tation 


By a purchaser of land at a sale 
in execution of a decree, for posses 
Sion of the purchased land, when the 
judgment-debtor was in possession 
at the date of the sale 


Twelve years 


The date of the salt ] 


tCArt 143 — 


For possession of immoveable 
property, when the plaintiff, 
whue m possession of the pro 
petty, has been dispossessed or has 
gi soontinn ed t he possession 


Twelve years 


The date of the dispossession or 
discontinuance ] 
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I have said thus much in order to explain why m my opinion the Privy 
Council decision is not applicable here, and why that decision does not conflict 
in any way with the Full Bench judgment of this Court But in point of fact • 
there is no evidence m the case which would justify any Court in finding in 
the plaintiff’s favour 

The appeal must be dismissed with costs on scale 2 
Gunnin^ham, J — I concur m thinking that the ruling of the Judicial 
Committee in Bao Karan Stngh v Bakar Ah Khan (L B , 9 I A , 9^ cannot 
be regarded as modifying the law which has been repeatedly laid dowB in this 
Couit on the subject of limitation in suits for possession of immoveable property 
The plaintifl in that case sued for the amount secured on two mortgage 
bonds, and for sale of the mortgaged pioperty The defendant pleaded twelve 
years’ adveise possession, and all that appears to have boon decided was that 
the defendant was not, for the reasons set forth in the judgment, entitled to add 
to the period during which he had himself been in adverse possosf^ion, the 
period during which the Collector had been in possession on behalf of Govern- 
ment I agree in dismissing the appeal with costs 

Appral dismissed 

Attorney for the Appellant Baboo A T Dhui 
Attorney for the Eespondonts Baboo G 0 Chunda 

NOTES 

[ See the Notts to 9 Cal 39 125 , m THE LAW Beports Bf PRINTS , also (1890) 14 
Bom , 4*)8 (461) 20 M L J 306 ] 


[380] APPELLATE CIVIL 

The Oth December, 1883 
Present 

Sir Eichard Garth, Kt , Chief Justice 

Mohamed Masik Defendant 

versus 

Malkai Mukhadrai Uzwa Badshah Mehal Saheba Plaintiff 

Court Fees Act (VII of 1870), s cl (c) — Smt to set aside a trust 
deed and to lecover trust money — Appeal by trustee — Duty 
payable on memorandum of appeal 

A brought a suit against B, a trustee, and others to set aside a trust deed and to reoover 
Bs 2,50,000, the amount of the trust money, and valued his suit at Bs 2,50,000 A obtained 

* Beferenoe under s 5 of Act Yll of 1870 
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a decree, li appealed and sought to affix to his memorandum of appeal a ten rupee stamp, 
under art 17 cl (C)*ofsch II of Act VII of 1870 
, Held, that the duty payable on the memorandum of appeal was the same as that paid on 
the plaint in the suit 

The suit to which this appeal relates was instituted to set aside a deed of 
endowment, whereby the plaintiff made over certain Government promissory 
notes of the value of Bs 2,50,000, to the first defendant, and appointed him 
and his co-defendants in the suit, trustees for her (the plaintiff) during her 
hfetimetand after her death for the management of certain chanties, and also 
to recover the promissory notes in question 

The plaint was accordingly valued at the above amount, viz , Es 2,60,000, 
and an ad valorem Court fee olf Bs 2,175 was paid thereon 

The suit having been decreed, the defendant No 1 sought to prefer an 
appeal against the decree paying a Court Fee of Bs 10 only under art 6 of 
No 17 of sch II of the Court Fees Act (VII) of 1870, as for an appeal “ where 
it IS not possible to estimate at a money value the subject matter in dispute 
The Deputy Begistrar was of opinion that, as the suit was instituted for 
the purpose of having a deed of endowment declared invalid, and for tlie 
recovery of the Government promissoiv notes, as above stated, it evidently fell 
under cl (c) of s 7 of the Court Fees Act , and that the appellant should, 
therefore, value the appeal [ 881 ] in the same way as the suit was valued, viz , 
with reftirence to the subject mattei [see Joy Narain Giree v Grresh Chunder 
Mytee (15 B L E , 172 , 22 W B , 438) 1 

The matter then came before the Taxing Officer for orders, and he gave 
the following opinion — 

The object sought to be attained in bringing the oiigmal suit was the 
actual recovery of Government promissory notes to the value of Bs 2,50,000, 
which ^ad been endorsed to the defendant under the terms of the deed The 
plaintiff’s interest in the suit amounted, therefore, to 2i lakhs of rupees, and she 
correcth affixed an ad valorem stamp on hei plaint in the lower Court 

“ In appealing against the judgment of the lower Court, the defendant 
seeks to change the natuie of the suit and to determine its value, not according 
to the property in dispute, but according to his interest (or alleged interest) in it 
“ Tlie first question, therefore, foi decision is, whether the appellant can 
change the nature of the suit in appeal for the purposes of detei mining the 
Court fees payable T know of no instance wheio this course has been allowed 
I have never known it to be seriously contended It is certainly a point of 
general iiiiportance, and as such must be referred for the decision of the Chief 
Justice under s 5 of the Court Foes Act VII of 1870 

“ The next point to be determined is the extent of the defendant’s interest 
in the suit His vakeel urges that he has no present interest, for he gets 
nothing until the plaintiff dies, and then merely a stipend of Bs 50 a month 

~ *1 Art" 17, Cl 6 - ’ 

Number 

Plaint or * memorandum of 
appeal in each of tho following 
suits — *''**•* 

Cl 6 --Every other suit where 
it 18 not possible no estimate at a 
money value the subject matter in 
dispute, and which is rot other 
wise provided for by this Act 


I Proper fee 

I - - ■ 

I 


Ten rupees J 
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This may be the case if the defendant is to be regarded as an individual and 
not as a trustee In the latter capacity, it seems to me that his interest 
extends to the retention of the principal entrusted to his care, and it is as a 
trustee, and not as an individual member of society, that he appeals If this 
be the correct view, then, even granting that he may change the nature of the 
suit in appeal, his interest in it is equal to that of the plaintiff and is represent 
ed by a money value of 2i lakhs 

“ In connection with this point it sliould he observed that the Goveinment 
promissory notes foi 2| lakhs are endoibed to defendant [382] by nUhne, and 
that he is entitled, therefore, to draw the whole inteiest theieon 

** I think that the first question should be answered in the negative The 
Court Fees Act does not distinguish between a ' plaint ’ and a * memorandum 
of appeal * when the latter is from a decree If, therefore, the fee was correct 
in the lower Court — and this is not denied — then the same fee is leviable in the 
Appellate Court 

“ As to the second point, I am of opinion that the inteiest of the appellant 
IS equivalent to that of the plaintiff so fai is regards the subject matter of this 
suit , and that such interest amounts to a money value of lakhs, and is 
possessed by defendant in his capacity of tiustee ’ 

The Taxing Ofiicei, theiefoie, refeiied the two questions above mentioned 
to the Chief Justice undei s 5 of Act VII of 1R70 
Baboo Pran Nath Palit foi the Appellant 
No one appealed on the othei side 

Garthi C i* — I liave no doubt whatevei that in this case the nature of 
the ippeal is the same as the value of the suit, namel> , Bs 2,50,000 

The question is nob what is the defendant s personal interest in the%ubject 
matter of the suit He may have no personal interest it all , and vet the 
subjeot-mattei of the appeal may be as \aluable as the subject mattei of the 
suit There is nothing, as far as I can see, in the defendant s objection 


6 CAh —34 
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* JABPAN KHAN V 

[888] APPELLATE CIVIL 


The 28th January, 1884 
‘ Present 

Mb Justice Field and Mr Justice O’Kinealy 

Jarfan Khan One of the Defendants 

verms 

Jabbai Meah PlamtiH 

Mahomedan law — P7e emption — Ceremonies 
In order to sustain a claim for pre emption in Mahomedan law, it is essential that the 
ceremony of Tuluh % moioashihat should be properly performed 
The case is thus stated m the judgment of the lower Appellate Court — 

The suit was to enforce a right of pre emption Plaintiff alleged that he 
was entitled to preference to defendant No 2 in purchasing a certain plot which 
defendant No 2 purchased fiom defendant No 1, and that defendant No 1 
gave him no opportunity The plaintiff on the 13th July 1880 having been 
away elsewhere returned home, and was infoimed of the sale On hearing of 
the sale, he took all needful steps and offered to return to the defendant No 2 
the money paid , defendant, however, refused to hand over the land to plaintiff 

The plaint states that on hearing of the sale in the presence of the pubhc, 
the plaintiff stated his wish to buy, and then, very shortly afterwards, taking 
with him the price, Bs 47 4, went with suitable witnesses to defendant No I's 
residence to offer the money He states that he is ready now to pay whatever 
price tlw Court may direct Defendant No 1, m her written statement, alleged 
that the plaintiff had not peiformed the ceiemonies of Tulub-t mowashibat 
and Tulub-i shad as he stated, and had not deposited the purchase-money with 
the plaint, and therefore plaintiff could not maintain the suit , the defendant 
No 1 before selling the land frequently ofteied plaintiff and his brother Abdul 
Meah and his nephew Macfaruddi opportunities of exercising the right of pre- 
emption which they refused , also that the defendant No 2 had a superior right 
of pre-emption to plaintiff and consequently defendant No 1 sold him the 
property on the 23rd December 1879 by kabala The kabala is filed It is 
admitted that Bs 47 4 was the price The defendant No 2 supported these 
allegations He, in his written statement, set forth that, after her husband’s 
death, defendant No 1 had gone to her father b , subsequently she desired to 
sell this property, and therefore informed defendant No 2, and he desired to 
buy Consequently “ in a public place in the presence of several persons, on 
giving defendant a proper puce, she executed a kabala [888] in his favour 
Plaintiff or his brother or his nephew at no time wished to buy the land ” 

The Munsif found at the outset that plaintiff was not entitled to maintain 
this suit for the following reasons, on his own evidence without going into any 
other issues Plaintiff’s evidence, he held, showed that one day m Pous, when 
plaintiff came home, his wife told him that the land had been sold by defen 
dant No 1 to defendant No 2 , plaintiff thereupon entered his house, opened 
his chest, took out Bs 47 4, called the witnesses, proceeded to the premises and 
there cn^ aloud that he had a right of pre emption, and would exercise that 
ngll?t , a nd then an d there offer ed to defendant No 2 the refund of theporchase- 

* Appeal fium Appellate Decree No 2044 of 1882, against the decree of T M Kirk- 
wood, £sg , Judge of Mymensing, dated the 1st of July 1882, reversing the decree of Baboo 
Nag, FIrtt Muosif of Atia, dated the 28th December 186(X 
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money, which tender defendant No 2 refused Plamtifi then went with the 
witnesses to defendant No I’s house, and there also plaintiff went through the 
same formal declaration of his rights The Munsif held that, while all this 
was right enough, yet plaintiff had omitted to shout out his demand for the 
land the instant he heard about it from his wife’s lips This omission the 
Munsif held to be fatal, and so dismissed the suit 

The evidence shows that there are two huts with a common compound 
(part used by plaintiff and part used by defendant No 1), and a common well 
and drainage That one hut was the property of the widow, the defendant 
No 1, and that the other was the property of the plaintiff that the plaintiff, 
coming home, was in the common yard when hfs wife told him , that he then 
entered his house, opened his chest, and came back into the yard with money, 
Rs 47-4, and in the presence of thiee neighbours, one of whom was already 
sitting there (the two others, whose bans adjoin, came up on hearing plaintiff 
commence the proclamation of his rights), ivent to the widow’s hut, proclaimed 
his right of pre-emption, and called on the defendant No 2 who was not 
present, but in his own ban hard by, to give it up to him and take the pur 
chase money The defendant No 2 refused, answering fiom his ban Plain 
tiff then went with witnesses to the defendant No» I’s father’s house where the 
defendant No 1 lived (a mile or so distant), ana claimed his right, and offered to 
pay the price foi it She then refused, saying she had sold it to the defendant 
No 2 The defendant No 1 is the widow of the plaintiff’s cousin The hut 
in question had belonged to that cousin, the ban being the ancestral ban of both 
plaintiff and that cousin The plaintiff had come home on this day at noon 
and went to the claimed hut and pioclaimed his lights before 1 P M , and went 
to the defendant No I’s father’s house, and returned therefrom before 2 PM 
Defendant No 2’s ban is two bans off to the north of plaintiff s bcj^ri The 
defendant No 2 is plaintiff s cousin on his mother s side 

The plaintiff’s allegation that he did return home on the 13th Pous is not 
traversed by the defence , nor is there any evidence on the part of the defence 
(save the statement of a witness who is quite unreliable, and denies [385] 
plaintiff’s having gone to defendant No I’s lesidence with the money) 
contradictory of the evidence adduced by plaintiff to show the manner in which 
he went through the formalities The evidence for the defence is almost 
entirely confined to plaintiff s refusal to purchase before the sale and his 
permission to defendant No 1 to sell to any one 

The lower Court has dismissed the suit even on the assumption that the 
facts are as above given by the plaintiff because it ib not shown that plaintiff 
at once at the very moment of receiving the information from his wife, pio 
claimed his right and his intention to insist on it If plaintiff has any right 
at all in the matter, such a dictum, if supported, would appear to me to be 
going as nearly as possible to a negation of that right I cannot conceive that 
the law IS as the Munsif has interpreted it I turn to the authorities 

Jamtlan v Latif Hossetn (8 B L R , 160 , 16 W R F B , 13) states 
'The Tulub-% mowashtbat may be, and constantly ib, a pruatewact which the 
purchaser against whom the right is claimed has no power of questioning oi 
refuting , and the Tulub-i shad is the only public act connected with the claim 
to pre-emption of which the purchaser has necessarily any cognizance The 
Tulub-t-shad must take place with the least practicable delay It has clearly 
taken place in the present instance with the least practicable delay Baillie’s 
Digest states, page 484 " The TiUub-i-mowashtbat, or immediate demand, is 
firit necessary, then the Tulvb ^ shad or demand with invocation, if, the 
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time ot making the formei, there was no oppoitunity of invoking witnesses, as, 
for instance, when the pre emptor at the time of hearing of the sale was 
absent from the seller, the purchaser and the premises But if he heard it m 
the presence of any of these, and had called on witnesses to attest his immediate 
demand, it would suffice for both demands, and there would be no necessity for 
the other It appears to me that the above quotation covers the present case, 
and that the demand made in the presence of witnesses and of the premises 
within some minutes, perhaps half an hour at the outside, after hearing of the 
sale, IS the sort of Tulub t moioashihat which lenders unnecessary any subse- 
quent Titlub-i’Shad It seems to me that plaintiff not only made this demand 
m the presence of witnesses gn the premises, but his demand was answered 
by the purchaser from a neighbouring ban, and that plaintiff then promptly 
went off to the vendor’s residence (some distance off), and in the presence of 
witnesses made demand of her It seems that all the necessary formalities 
have been gone through , the question is, were they commenced and concluded 
with sufficient promptitude ? I think the commencement is the only 
leally debatable point , it cannot be contended that, when once commenced 
all the necessary foimalities were not promptlv and continuously gone through 

[386] Mona Singh v Mosiad Singh {b W R , 203) lays down that the act 
of going into one’s house to get the money befoie making demand is a delay 
which forfeits the pre emptor s title The words used by Macnaghten aie “It 
is necessary that the person claiming this light should declaie his intention of 
becoming purchaser immediately on hearing of the sale ’ In a ruling, Jadu 
Singh V Bajkumar (4 B L R A C , 171 , 13 W R , 177) Kemp, J , remarks 
“ Theie is no absolute necessity £oi the pie emptoi to make the Tulub t 
niouashibat m the piesence ot witnesses It is usually done in the piesence 
ol witnesses, in order that the pie emptoi may be provided with proof m case 
the purcbasei should den> the demand This seems to me to indicate as 
peimissible a leasoiiable delav toi the puipo&e of getting witnesses before the 
demand is made 

But m Bam Charan v Nabu Mahton (4 B L RAC, 216 , 13 W R, 
259), it has been hold that w^here the pre emptoi heaid the news of the sale at 
his own house, which w^as adiacent to the lands wheieof pie emption was 
claimed, and then went fiom hib own to the land in dispute, and then made 
the demand, the delay, though very short, forfeited the right 

Page 569, Vol III, ot the Hedaya, states “ If the man claim his shupa in 
the presence ol the company amongst whom he may be sitting when he 
received the intelligence, he is the bhuffee, his right not being invalidated 
unless he delay asserting it till after tVie company have broken up, because the 
power of accepting oi rejecting the shuffa being established, a short time should 
necessarily be allowed for reflection in the same manner as time is allowed to 
a woman to whom her husband has given the power of choosing to be divorced 
or not ” This passage was quoted with approval in Amjad Hossetn v Kharai 
Sen Sahu (4 L R A C , 203 13 W R , 299) 

It seems to me that if this is a correct statement of the law then the plain- 
tiffs are well within the law in the present case I think the above opinion is 
not in conflict with the ruling m Ah Muhammad v Taj Muhammad (1 L R , 
1 All , 283) where twelve hours delay in making the first demapd was con- 
sidered excessive I must hold that m the present case the formablues required 
by law have been commenced and ggn^ threrngh with suflioient expedition 
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The second defendant appealed to the High Court on the ground that the 
Judge was wiong in holding that formalities prescribed by Mahomedan law 
had been complied with 

Baboo Jogesh Cfiunder Dcy foi the Appellant 

Baboo JvjQQUt Ghunder Baiierjee fo** the Eespondent 

[387] The Judgment of the Court (Field and 0 Kinealy, JJ) was 
delivered by 

Field, J — This is a case of pie emption The Munsift held that the 
plaintiff was not entitled to succeed because he had not, in compliance with 
the lequirements ot Mahomedan law, perfoimed the ceremony of Tulub t 
mowashibat The Munsiff says in his judgment ‘‘The plaintiff on hearing this,” 
that IS, on hearing the tact ot the sale from his wife, “ entered his house, 
opened his chest, took Es 47 4, called the witnesses, proceeded to the piemises, 
the subject of sale, and there cried aloud the following words ‘ That he has the 
right of pie-emption to purchase the said land, and he shall exercise the said 
right, let the defendant No 2 leceive the retund of the consideration money 
and make over the land to him (the plaintiff) The defendant No 2 refused 
to accept the offer, on which the plaintiff went with the witnesses to the place 
where the defendant No 1 was residing, and theie also the plaintiff performed 
the said ceremony, that is ceremony ot Tuliib i shad Now, it is clear that 
immediately upon hearing of the sale of the property the plaintiff did not make 
the demand or perform the ceremony of TtUub t mowashtbat At page 481 
ot Baillie’s Digest of Mahomedan Law, there is the tollowing passage, in which 
the law on the subject is stated “ By Tuhib i vmoashibat is meant that when 
a person who is entitled to pio emption has heaid of a sale he ought to claim 
his right immediately on the instant (whethei theie is any one b> him or not), 
and when he lemams silent without claiming the light, it is lost ”, and then is 
given the instance of a peison reading a letter in the beginning or middle of 
which the information as to the sale is contained It he wait till he finish the 
whole letter without making the Tidub i mouiaskibai the right of pre emption 
is lost The Judge quotes and lelies upon a passage fiom the same work, 
p 484, which IS as follows “The Tulub i rnoiiashfbat oi immediate demand is 
first necessary, then the Tuhib i shad, or demand with invocation, if at the 
time of making the foimei there was no oppoitunit^ of invoking witnesses, as, 
foi instance, when the pie emptoi at the tune of heaimg of the sale was absent 
from the seller, the puichasei and the premises But if he heard it in the 
presence of any of these, and had called on witnesses to attest the immediate 
demand, it would suffice tor both demands [388] and there would be no 
necessity for the other * N9W, the facts of the present case do not fall within 
the meaning of the passage last quoted The plaintiff did not, on hearing of 
the sale, immediately call witnesses to attest the immediate demand He 
made a delay, went into the house, got the money, and then called the 
witnesses and this being so it is clear that the case is not onegio which the 
second quotation from Mr Baillie s work would apply We may refer to the 
oases of Mona Singh v Mosrad Singh (5 W E , 203), and Ba^n Charan v 
Narbir Mahton (4 B LEA C , 21b 13 W E 259), which have been 
cited by the vakeel for the appellant, as instances of what is required by the 
law m conformit> with the first of the above extracts from Mr Baillie’s work 
We think that in the present case the requirements of the law have not been 
compUed with 
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The deemon of the Diatnot Judge must, therefore, be set aside and that 
of the Munsiff restored with costs of both Courts 


Appeal allowed 
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APPELLATE CIVIL 


Ihc Slst Jamuiry 1884 
Present 

Mr Justice Field and Mr Justice O’Kinealy 

Bam Coomar Sen and anothei Plaintiffs 

lersHs 

Ram Comul Son Defendant 


Small CatLse Court — Proceeds of immoveable property — Jurisdiction — 

Act XI of 1866, s 6 — Money had and leceived — Sale of tenure — 

Go sharers — A) > < ars of ? ent 

The plaintii! and the defendant weie co owners of a certain taluq The zamindar 
brought a suit for arrears of rent of the taluq against the defendant, obtained a decree, and 
in execution of that decree sold the toimic The proceeds of the sale, after satisfying the 
zamindar^s decree, were taken by the defend iiit and the plaintifl instituted the present suit 
to recover an 8 annas share thereof 

Held, that the plamtifE was entitled to rccovci and held, further, that such a suit was 
not cognizable by a Small Cause Court 

On the 6th of May 1871, the plamtifl Ram Coomar Sen brought a suit in 
the Court of the Munsiff of Kooshtea against the defendant Ram Comul Sen 
for possession and mesne piohts of [3891 an 8 annas share of a certain taluq 
held under the Maharajah of Tipperah on the allegation that the defendant 
had dispossessed the plamtifi fiom the said 8 annas share on the 12th of 
March 1871 The final decree m this case was passed in the plaintiffs favour 
m the High Court, and in execution of that deci ee the plaintiffs obtained 
possession on the 3rd of August 1878 


In the meantime, the Maharajah of Tipperah brought a suit for arrears 
of rent of the same taluq against the defendant Bam Comul Sen, who was the 
only person recorded in his shensta as proprietor, and obtained a decree on 
the 26th of Juno 1878 In execution of that decree the taluq was sold for 
Bs 800 Out of this sum Bs 61 5 3 were paid to the Maharajah m satisfaction 
of his decre^ the balance being paid over to the defendant Bam Comul Sen 
The jdamtins presented a petition in the execution case claiming half the 
proceeds of the taluq, but their claim was rejected They thereupon brought 
the present suit 


* from ^pellate I^ree No 963 of 1882, against the decree of Baboo Uma Chum' 

Kaetogm, First Subordinate Judge of Tipperah, dated the 13th March 1889 affirmiM^ 
dg at eerf Baboo Bam Judub Talapatra, Second Munsiff of Kooahtea, dated the Slst Janu^ 
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The plaiotiffs’ suit wfts dismissed with costs, chiefly on the ground that, 
as they were not parties to the rent suit of 1878, their interest in the taluq 
was unaffected hy the sale, the lower Appellate Court finding it not proved 
that Bam Comul ^n was the only recorded pioprietor The plaintiffs appealed 
to the High Court 

Baboo Aukhil Chunder Sen for the Appellants 

Baboo Doorga Mohwn Dass and Munshi Serajul Islam tor the Respondent 

The Judgment of the Court (Field and O’Kinealt, JJ ) was 
delivered by 

Field, J • — In this case the plaintiffs sued to recover the value of a moiety of 
a taluq under the following circumstances The laiidlord, who is the Maharajah 
of Tipperah, brought a suit for the rent of the taluq against Bam Comul Sen 
He obtained a decree for Bs 44 8, being the amount of rent in arrears , and, in 
execution of that decree, he brought the taluq to sale It was purchased by 
one Nobo Coomar Boy for the sum of Bs 800 The plaintiffs* contention is 
that, although they were not made parties to the rent suit, nevertheless they 
had a half share in the taluq, and that they aie therefoie entitled to Bs 400, 
the value of the half share 

[390] A preliminary objection was taken to the heaiing of the appeal, it 
being contended that this is a suit of the Small Cause Court class, and there 
fore the amount in dispute being less than Bs 500, no second appeal lies to the 
High Court 

We have considered this preliminary objection, and the conclusion at 
which we ariive is, that this is not a suit of the Small Cause Court class , in 
other words, that it is not a suit coming within the purview of s 6 of Act XI 
of 1865 According to that section the following suits are cognizable by a 
Court of Small Causes, viz , claims foi monev due on a bond or other 
contract, or for rent or foi personal property, or foi the value of such property, 
or for damages, when the debt, damage or demand does not exceed in amount 
or value the sum of Bs 500 '* We think it impossible to say that the present 
suit is a suit for money due on a contract,’ having regard to the meaning 
of the term as expounded in a number of decisions of this Court We may 
further observe that the words ** bond oi other contract ’ seem to indicate that 
the ** contract ” here spoken of must be ejusdem generis with a bond in other 
words, a true contract as opposed to a qtiast contract or an obligation in the 
nature of a contract Then that the words personal pioperty ” are not 
applicable would appear from the words which immediately follow " for the 
value of such property," for if money was intended to be included in personal 
property, it would have been unnecessary to insert the words “ for the value of 
such property " immediately after the words “ personal property " Then we 
think it impossible to say that this suit is a suit for damages within the 
meaning of the section, and there is a further consideration The suit is clearly 
for the value of immoveable propeity, and while the section distinctly enume 
rates “ the value of personal property " as a subject matter of a suit which may 
be brought under the section, there is nothing about the value of immoveable 
property The reasonable construction, therefore, is that the valBe of immove- 
able property was not intended to be within the purview of the section. The 
conclusion at which we arrive then is that the suit is not a suit of the Small 
Cause Court class, and that a second appeal does lie We have been referred 
C8913 to the oasfl of Mata Prasad v Qaurt (I L B , 3 All , 69), but we are 
to concur with the conclusion arrived at by the learned Judges who 
decided that case 
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Turning now to the facta, it appears that, oft a previous occasion, the 
Maharajah brought this very taluq to sale in execution of a decree for rent 
obtained in a suit to which ttle present plaintiffs were not parties , and that 
they successfully asserted their right to a moiety of the taluq m a suit which 
came up in appeal to the High Court In that suit the defendant in the 
present case was a party^^ and therefore he is estopped from saying that the 
plaintiffs have not a moietv of the taluq The decision in that case is, we think, 
of no \alue to show what was sold in the piesent case, a puipose for which it 
has been, to some extent, used in the Court below But upon refeiimg to the 
sale certificate it appeals to us cleai that what was sold on the present occasion 
was the whole of the taluq, and as the defendant has adopted that sale by 
taking away the whole of the surplus puichase money, notwithstanding that 
the plaintifls gave him notice to abandon his right to one moiety, and allow 
them (plaintiffs) to take out this moiety fiom the Civil Court, we think it 
inequitable that the defendant should be allowed to retain the whole value of 
the taluq, when it has been already decided between the parties that the 
plaintiffs have title to a moiety of the taluq itself Under these circumstances, 
we think that the decree of the Court below must be set aside, and this appeal 
decreed The plaintiffs will have a decree foi one moiety, not of the Rs 800 
for which the taluq was sold in the execution sale, but of the surplus sale 
proceeds, Rs 738 10 9 As the plaintiffs have elected to adopt the sale, they 
cannot equitably claim more than a moiet\ of the sale proceeds whicli remain 
after satisfying the rent decree 

The plaintiffs will ha\e their costs in all the Courts 

Appeal allowed 


[ 892 ] APPELLATE CIVIL 

The 11th Jamianh 1884 
PRFSBNT 

Mr Tustici* Mittfr and Mr TisttcfFifld 

Birajun Koer One ot the Defendants 

versus 

Luchmi Naiain Mahata and others Plaintiffs 

n%7idu law^ Widow — Bight of childless loidow to alienate moveable 
^ propm ty — Mt thila law — Inhei ttance 

Dnder the Mithila law a childless Hindu widow, although she cannot alienate the 
immoveable property, has an absolute right over the moveable pioperty inherited from her 
husband, and can alienate it m any manner she pleases, and she has also an absolute power 
to dispose of the profits of the estate during her lifetime 

* Appeal from Ongmal Decree No 96 of 1882 against the decree of Baboo Mohendra 
Nath Bose, Bai Bahadoor, First Subordinate Judge of Tirhoot, dated the 22nd December 1881 
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THIS was a case in wtSioh the plaintiffs laid claim to certain property by 
way of inheritance under the Mithila la\^ The following table shows the 
state of the family at the time the suit was filed — 

GURU BUKSH LAL MAHATA 


Second wife 


Ram Churn (plaintifF) Jairam Lai 

(plaintiff) 

Purmani Lai (died 1860) 


Bhoochunga Lai (died Ghuttoorbhooj 

1867), widow Mussumat Narain (died 

Birajun Koer (defendant) 1873) widow 

L ilta Kocr (died 
March 1880) 

The original plaintiffs died after the institution of the suit, and the 
principal respondents were their legal lepresentatives 

The plaintiffs as the uncles of Chuttooibhooj Narain brought tlie suit on 
the death of his widow Lalta Koei for a declaration of their title to, and for 
possession of, the estate, consisting of mo\eable and Jinrrioveable property left 
by him, as being his next heirs under the Mithila law They alleged that the 
entire share of his father Puimani Lai came to be acquired by him as being the 
surviving son, his brother Bhoochunga Lai having died while in a joint estate 
with him, thereby precluding his widow, the defendant Birajun Koef, fiom 
inheriting any share therein 

In answer to the suit Birajun Koer alleged that hei husband was 
living m a state of sepaiation from his brother Chuttoorbhooj C393] Narain, 
and that she therefore succeeded him as heiress undei tlie Hindu law 
She admitted that aftei the death of hei husband the entire estate 
remained in the hands of Chuttooibhooj Narain so long as he lived, but 
alleged that he was acting as pure trustee on her behalf She further alleged 
that on the death of Chuttoorbhooj his widow Lalta Koei and she, the defen 
dant, jointly took out letters of administiation, and remained in possession 
of the whole estate as heiresses at-law until the death of Lalta Koei, and she 
further set up a verbal gift from the lattei in regaid to her portion of the 

property She further contended that even if she were not the heiress to her 

husband she was still the heiiess of Chuttooibhooj as being the nearest sapinda 
goircLsa, and this contention was also raised m the appeal, but was not 
pressed She also contended that by Lalta Koer joining her in the adminis- 
tration, it was to be presumed that she had made a gift of one rnoiety of the 

estate to her, and by virtue of such gift she was entitled to retain that 

moiety under the Hindu law, which she maintained authorises a widow 
to deal with the moveable portion of her husband’s estate in anv manner 
she pleases She also claimed the other moiety under the alleged gift above 
alluded to 

The nature of the properties claimed, together with the e\idence offered 
dn either side in support of the above contentions and the findings of the lower 
Court, are sufiaciently stated for the purpose of this report in the judgment of 
tho High Court 


First wife 

I 

Achumbit Lai 
Mahata 

Nundiput Mahata 

1 Biseswar Narain 

2 Ramos war Narain 


5 0Ah — Sd 
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Mr Evans, Baboo Chunder Madhub Qhose and Baboo Abtnash Chunder 
Banerjee for the appellant ^ 

Baboo Mohesh Chunder Chowdhry, Baboo Hem Chunder Banerjee and 
Baboo Taruck Nath Paht for the Bespondents 

The Judgment of the Sonrt (Mitter and Field, TJ ) was delivered by 

Muter, J.—This is an appeal against a decree in favour of the plaintiffs 
passed by the Subordinate Judge of Tirhoot The claim of the plaintiffs was 
for the recovery of the estate of one Chuttoorbhoo] Narain The (defendant) 
appellant is the widow of Bhoochunga Lai, brother of Cbuttoorbhooj 
Purmani Lai, [394] father bf Bhoochunga Lai, and Chuttoorbhoo] Narain, 
was a uterine brother of the original plaintiffs, viz , Bam Churn and Tairam 
Lai The original plaintiffs died after the institution of the suit, and the 
principal respondents are their legal representatives Purmani Lai died 
in the year 1273 F S (1866), Bhoochunga Lai in the year 1274 F S (1867), 
and Chuttooibhooj Narain in the month of Baisack 1280 F S (April 1873) 

The plaintiff ‘1 alleged that the three brothers. Bam Churn Purmani and 
Jairam were ]oint in food and estate , that Bam Churn separated from the 
joint family in the month of Baisack 1275 F S (\pril 1868) , and that after 
the death of Bhoochunga Lai, Chuttoorbhooj separated from Jairam in the 
year 1279 F S (1872) That the entire estate left by Purmani became vested 
in Chuttoorbhooj, the appellant Biiajun the widow of his bi other, who lived 
with him jointly, receiving maintenance from the estate That on the death 
of Chuttoorbhooj Narain, the estate m question devolved under the Mithila 
law which governs the family upon his widow Lalta K'^er, who out of affection 
for the appellant, and with a view to please her, caused her name to be asso 
dated «^ith her “m the village and Court papers,'* but that she (Lalta) alone 
remained in possession of the estate, the appellant living jointly with her 
and receiving maintenance as before That there was a Banking Kotee at 
Bettea, which, on partition of the family property, fell to Jairam Lai and 
Chuttoorbhooj Narain in equal shares That the Maharajah of Bettea was a 
debtor of this Banking Kotee, and that as security for this debt he executed on 
the 18th Bhadur 1288 (22nd August 1876) a bond in favour of Jairam as well as 
Lalta Koer, and the appellant, repiesenting the deceased Chuttoorbhooj Narain, 
for the amount of Bs 2,08,275 That out of the money left by Chuttoorbhooj 
Narain, Lalta Koer purchased several immoveable properties in the names of 
Gopi Lai, Jugger Nath Pershad and Bam Sahi Lai That Lalta Koer died on the 
2nd Falgoon 1287 (March 1880), and that on hex death under the Mithila 
law of inheritance the original plaintiffs as next heirs at law became en 
titled to the entire estate which was in the possession of Lalta Koer as 
Hindu widow That after the death of Lalta Koer the Maharajah of Bettea, 
notwithstanding the plaintiff s right being notified to him, paid Bs 30,000 
[89J] to the appellant out of the money due under the bond dated the 22nd 
August 1876, and that out of the aforesaid Bs 30,000 the appellant advanced 
Bs 16,000 as a loan to one Mr Hudson under a bond executed by him Upon 
these aliegatsons the plaintiffs sought to establish their right in the properties, 
moveable and immoveable, left by Chuttoorbhooj as well as the bonds executed 
by the Maharaja of Bettea and Mr Hudson, and in the properties purchased 
after the death of Chuttoorbhooj i Narain in the names of Gopi Lai, Jugger 
Nath Pershad and Bam Sahi, and for the recovery of possession of such of 
them as are capable of being reduced to possession, making these persons 
defendants along with Birajun Koer, the appellant before us The plaintiffs 
further prayed that the maintenance of the appellant be fixed by the Court 
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The appellant, who was the principal defendant, alleged in her written 
statement that her husband was separate from his brother Chuttoorbhooj Na 
ram, and that on her husband's death she allowed her bi other in law to manage 
the entire property , as she had confidence in him and lived with him jointly 
That after the death of Chuttoorbhooj she and the widow of Chuttoorbhooj, 
VIZ , Lalta Koer, remained in joint possession of^he said estate That Lalta 
Koer before her death made a gift of her share of the estate in question to the 
appellant That certain shares of mouzahs Chattopore and of Sadipore were 
purchased by the appellant and Lalta Koer in the names of Jugger Nath 
Pershad and Gopi Lai respectively out of the piofits of their joint estate That 
even if the gift made by Lalta Koer be not eigtablished, and if it be proved 
that her husband was joint with Chuttoorbhooj, the appellant is entitled to a 
moiety of the moveable property undei the arrangement betw^een herself and 
Lalta Koer 

The lower Court finds that Bhoochunga Lai at the time of his death was 
joint in food and estate with his brother Cnuttoorbhooj , that the act of Lalta 
Koer in the matter of associating the name of the appellant in the village and 
Court papers does not amount to a gift of any interest in the property , that the 
said act is not binding upon the lespondents that the verbal gift set up by the 
appellant IS not established , that the properties puichased out of the profits of 
the estate left by Chuttoorbhooj [396] would pass to the (plain tifts) respondents 
with the corpus , that the Rs 30,000 paid by the Mahaiajah of Bettea to the 
appellant represent a portion of the saving by Lalta from the profits of her 
husband s estate and that the (plaintiffs) lespondents as the heirs at-law of 
Chuttoorbhooj are entitled to the said money and that mouzah Madhopore is 
not proved to have been purchased by Lalta Kooi, but is the property of the 
defendant Ram Sahi As legaids houses Nos 88 and 89 of the schedule to the 
plaint the plaintiffs gave up then claim to them The lower Couit ffxed Rs 
4,800 annually as the maintenance of the appellant, and declared that the Rs 
15,000 out of the Rs 30,000 paid by the Maharajah of Bettea and appropriated 
by the appellant should he considered as a charge upon this maintenance In 
accordance with these findings a deciee has been made in favour of the respon 
dents The defendant Birajun Koei has preteried tins appeal against the said 
decree, and the respondents have taken certain objections to it under s 561 of 
the Civil Procedure Code 

The appellant contended in the lower Couit that, taking all the tacts stated 
in the plaint as coirect, she as a neaier sapinda to Chuttoorbhooj Naram than 
the original plaintiffs had under the Hindu law of inheritance a preferential 
right to his estate But the lower Court decided this question in favour or the 
plaintifiTs This ground of defence has also been taken in the petition of appeal 
The learned counsel for the appellant, without giving it up, intimated to the 
Court that h*:* would not repeat the arguments in suppoit of his contention 
upon this point, as they were advanced on more than one occasion in recent 
cases and were considered and disposed of by the Court adversely to the 
contention 

• 

Upon the evidence on the record there is not the slightest doubt that the 
findings of the lower Court that Bhoochunga Lai was separate from Ohuttoor 
bhoo] Naram, and that the alleged verbal gift by Lalta Koer to the appellant 
18 not established, are correct The principal question that has been discussed 
in appeal is the nature and the efieot of the arrangement under which the name 
of the appellant was associated with that of Lalta Koer in respect of the pro- 
perties in dispute after the death of Cbuttoorbboo] Naram 
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[397J The evidence upon this point is meSigre and has left on my mind 
the impression that for some reason or other, which is not apparent, the 
parties have not placed before the Court all the circumstances relating to this 
arrangement 

Biseswar Narain, witness No 1 for the plaintifls, says upon this point, 
that after the death of Chuttoorbhooj Naram, Lalta Koer and Birajun Koer 
entered upon the possession of the property left by him , Lalta consented to this 
arrangement out of “ generous affection ** for Birajun Koer In cross examina- 
tion the witness thus explains what this “ generous affection ” means He says 
that in consequence of Birajun Koer’s lamentations and cries, Lalta Koer 
associated her m the management of the affairs of the estate left by her husband 
Gobind Lai, witness No 2 for the plaintiffs sirnilarh says that it was 
in consequence of Birajun Koer’s weeping and crying for her share that this 
arrangement was come to, but the witness is unable to ‘^ay why Lalta assented 
to it According to Gobind Dyal, the witness No 3 for the plaintiffs, Birajun 
Koer s name was associated because he and the othei well wisheis and the old 
servants of the family considered that this should be done with a view that 
Lalta might not maltieat her and refuse to maintain her But this witness 
admits that Birajun Koer does not appeal before him, and it is therefore prob 
able that he was not aware of hei lamentations and weepings for her share, 
if there were such ‘ lamentations and weepings ' Plaintiff s viitness No 4, 
Srikissen Lai, deposes to Birajun Koer and Lalta Koer being in joint posses- 
sion of the estate left by Chuttooibhooj Narain The witness No 5, Parmes- 
suri Sahi, says tliat the name of Biiajun Koer was jointly used along with 
that of Lalta Koer in consequence of the former claiming her share as the 
heiress of her husband To ine same effect is the dejiosition of Jugger Nath 
Pershad, the witness No 1 for the defendant Upon this point, the above is 
a sumnSary of the oral evidence on the record 

The documental y evidence begins with the joint application of Birajun 
Koer and Lalta Koei, dated the 26th June 1873, foi obtaining a certificate 
under Act XXVII of 1860 to collect the debts due to the estate of Chuttoor 
bhooj Narain It is stated in this application that these two ladies with 
mutual [898] consent have been in possession of all properties left by Chut 
toorbhooj Narain by right of heirship * The rest of the documentary evidence 
consists of petitions, &c , in which these two ladies join with the co sharers in 
various matters connected with the family properties, they being treated as 
jointly in possession of the property left by Chuttooibhooj Narain as joint 
heiresses 

Upon this evidence it is clear to rre that upon the death of Chuttoorbhooj 
Narain, Birajun Koer claimed a right m the property left by him Whether 
that claim was based upon a right of inheiitance to hei husband’s share, or upon 
her own right of maintenance, or upon a supposed right which, as the senior 
widow in the family, she might have thought that she was entitled to claim, it 
IS not clear upon the evidence But the evidence leaves no doubt in my mind that 
she put forward a claim with some degree of earnestness, and that with the 
advice of relatives, friends and servants of the family, Lalta agreed to settle 
this matter with her sistei by making hei a joint owner of the estate As this 
estato had been hitherto treated as the sole property of Chuttoorbhooj Narain, 
it was thought that the best way of carrying out the arrangement would be to 
treat both these ladies as joint heiresses of Chuttoorbhooj Narain, although it 
was well known that Lalta alone was his heiress-at-law The nature of the 
arrangement m question was therefore that Birajun was to remain in joint 
possession of the estate along with Lalta Koer as a Hindu widow 
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The plaintiffs in this suit, as well as other co sharers in the family estate, 
recognized this arrangement, but there is nothing on the record from which I 
can say that they agreed that this arrangement was to remain in force till the 
death of the (defendant) appellant 

This being the nature of the arrangement, the next question is, what is 
its effect as regards the right under the law of inheritance which accrued to 
the plaintiffs upon the death of Lalta Koer, the widow of Chuttoorbhoo] 
Narain 

The plaintiffs claim through Chuttoorbhoo] Narain, and therefore they are 
not bound by the arrangement made by Lalta Koer As I have already 
remarked their recognition of the arrangement does not amount to a relinquish- 
ment of their right and [899] title on the death of the appellant Upon the 
death of Lalta therefore the arrangement must be considered to have come 
to an end, unless she had the power under the Mithila law to alienate absolutely 
or for a definite period, even after her life, any portion of the property 
left by Chuttoorbhoo] Narain Theie is not the slightest doubt that she had 
no such power, so far as immoveable property is concerned As regards the 
moveable property, the Subordinate Judge says that it is a settled law in 
Mithila that she has that jiower It seems to me that, although the Sub 
ordinate Judge is in error in thinking that the law upon this point has been 
settled, yet his conclusion is right 

This case comes from Tirhoot, and is therefore to be decided in accordance 
with the Vivada Chmtamoni and Jietnakei works of paramount authority in 
the countries governed by the Mithila law It seems to me that according to 
these two Nthondhas, a Hindu widow succeeding to her husband's estate has 
the power of disposing absolutely of moveable properties inherited by her 
The following passages from the Vivada Ghtntamovi support this view — 

** Katiyana says that a woman on the death of hei husband may enjoy 
his estate according to her pleasure , but in his lifetime she should carefully 
preseive it If he leave no estate, let her remain with his family 

“ A childless widow, preserving her chastity, shall enjoy her husband's 
property with moderation, as long as she lives After her death, the heirs 
shall take it ' 

This admits ot two meanings The one is that, on the death of the husband, 
his property devolves on his wife and becomes her own in default of other 
heirs The other is that the property which she enjoys with the consent of 
her husband in his lifetime is to be regarded as her peculiar property 

Katiyana says as to the hrst of these ** Let a woman on the death of her 
husband enjoy her husband’s property at her discretion ' 

This refers to property other than immoveable 

The following provision is made for immoveable property “ Let a woman 
enjoy it with moderation as long as she lives After hei death, let the heirs 
take It " 

t«03 “ Moderation” means without much expenditure 
Childless widow ” means one who has no hen of her own 

On the second it is said that ** while he hves she should carefully preserve 
it,” or, in other words, the property shall be protected in the lifetime of the 
husl^and. If her husband have left no wealth the widow should live with his 
family Hence the immoveable property, which a woman gets after the death 
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of her husband, cannot be disposed of at her pleasure The meaning of this 
18 consonant with that of the husband’s donation (which can only be enjoyed 
but not spent) 

The texts of Katiyana do not refer to the peculiar property of a woman 
The mconsistencv owing to this is removed by the similarity of meaning ** As 
a woman cannot make a present of or at pleasure dispose of moveable property, 
given to her by her husband in his lifetime, so she cannot dispose of any 
immoveable property which she inherits on his death ” (Vtvada Chtntamont, 
p 263) 

On the other hand, the following passage may be cited in support of the 
contrary view Thus it is ^id in the Mahabharata “ for women, the heritage 
of their husbands is pronounced applicable to use Let not women on any 
account make waste ot their husbands’ wealth ” Here waste means sale and 
gift at their own choice, p 292 

It seems to me that the general lule laid down thus is subject to the 
exception mentioned at page 262, viz , that a widow has the power of alienating 
absolutely the moveable property inherited by her from her husband 

Of these passages the same view was taken by the pundits who were 
consulted in Sreenai am Bai v Bhya Jha (2 Sel Rep , 23) The same view is 
expressed in Colebrooke’s Digest, Vol III, p 468 (London edition of 1801) 

“ But the authors of the Eetnaker and Vivada Chintamont, says the compiler 
of the Digest, contend that a wife cannot give away the immoveable 
property of her husband which has de\olved on her by the failure of male issue , 
but she may give away moveable effects They expound the text of Katiyana 
as relating to the jiorsonal estate of hei husband w Inch has devolved upon 
her ’ In Doorga Dayee v Poorun [401] Dayee (5 W R , 141 , 1 I J N 
8 , 128), which 18 aTirhoot case, the same view of the law was taken, although 
the learned Judges to a great extent relied upon the Mitakshara law which, 
however, as decided by the Judicial Committee of the Priv> Council in 
Bhiigwandeen Doohey v Myna Baee (11 Moores I A, 487) does not 
authorize the widow to alienate 9bsolutely the moveable property inherited 
by her from her husband But the learned Judges also refer to the Vtoada 
Chintaniom 

There being then in the Mithila law this distinction as to the disposing 
power of the widow between the moveable and immoveable property, the 
arrangement by which Lalta Koer made the appellant her co parcener in the 
estate left by Chuttoorbhooj is binding upon the respondents so far as the 
moveable property is concerned, but is not binding upon them so far as the 
immoveable property is concerned Upon this point, therefore, the decree of 
the lower Court must be varied 

The next point that was urged before us is that the decision of the lower 
Court as regards the properties acquired out of the profits of the estate of 
Chuttoorbhoo] after his death is erroneous It seems to me that as regards 
these properties, the appellant is entitled to retain a moiety share By the 
arrangement already referred to, she became a joint owner with Lalta in the 
estate in question, and consequently the respondents cannot claim the whole of 
these properties According to Hindu law, Lalta Koer had full power to dispose 
of the profits of the estate during her lifetime, and by the arrangement m 
question she allowed a moietv share in these profits to the appellant The 
respondents cannot, therefore, lay claim to the whole of the after acquired pro- 
perties, but only to a share to the extent of one half Upon this point also the 
decree of the lower Court must be modified 
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The respoDdents object to the decree of the lower Court, fixing Rs 400 as 
the monthly maintenance of the appellant, as too exorbitant Having regard to 
the value of the estate in dispute, I should have considerably reduced the 
amount, even if the decree of the ]o^\er Court had remained unaltered But 
as that decree will be modified in favour of the appellant by dismissing the 
plaintiffs’ claim to the extent of a half share, m respect of the [4023 personal 
properties and the properties purchased after the death of Chuttoorbhooj, the 
amount of maintenance must be BtiU more considerably reduced Having regard 
to the status of the parties and the value of the immoveable property of the 
appellant’s husband for which the respondents will obtain a decree, and taking 
into consideration that under our decree the appeljant will be entitled to not an 
inconsiderable portion of the estate left by Chuttoorbhooj, I am of opinion that 
Bs 25 should be fixed as the monthly maintenance to be allowed to the 
appellant out of the estate of her husband which has devolved upon the 
respondent 

We accordingly modify the decree of the lower Court The lespondents 
will get a decree for the properties claimed with the exception of a moiety of 
the personal properties and the properties purchased in the benami of Jugger 
Nath Pershad and Gopi Lai , the suit must also fail as regards the money 
(Rs 30,000) paid by the Maharajah of Bettea, and consequently the money 
covered by the bond executed by Mr Hudson The maintenance of Birajun 
Koer will be fixed at the rate of Rs 25 per month Costs of all the parties to 
this appeal will come out of the estate The order as to costs in the decree of 
the lower Court will stand 

Appeal alloued and decree modified 


[local 402] 

The 4th February, 1884 
Present 

Mr Justice Tottenham and Mr Justice Norris 

Krishna Lall Dutt Plaintiff 

versus 

Badha Krishna Surkhel and others Defendants 

Ltmtiaiion Act (XV of 1877)^ sch II, art 138 — Possession, Suit (or — Auction 
purchaser, Suit by, for possession 

Where it was shown in a suit by an auction purchaser at an execution sale that the 
formal possession obtained by him through the Court had not been followed by any act of 

* Appeal from Appellate Decree No 145 of 1883, against the decree of S H C Tayler, 

a , Judge of Beerbhoom, dated the 10th October 1882, affirming the decree of Baboo Manu 
Chatterjee, Subordinate Judge of that distnct, dated the 7th June 1882 
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poBseBBion, and consequently that it had been infmotuoua, Held, that the purchaser was 
entitled to bring a suit to obtain actual possession, but was bound to bring it within twelve 
years from the date of the sale, the penod prescribed by art 188, sch II of the Limitation 
Act (Act XV of 1877) 

[4083 The decisions in Knato Oobtndo Kur v Chunga Pershad Sunna (25 W B , 372) and 
Laht Coornar Bose v Ishan Chunder Chucherhutty (10 0 L B , 268) require such purchaser 
^ obtain possession through the Court before bringing his suit, but they do not preclude him 
from enforcing his right by suit, when the formal possession given by the Court has failed to 
put him in actual possession 

This was a suit by a purchaser at an execution sale for a declaration of 
his title to the property, for ejectment of the defendants, and for hhas posses- 
sion to be given him 

The property in suit had been the subject of three separate sales, viz , one 
on the 26th January 1864, the second on the 30th March 1864, and the third 
on the 11th February 1869 The plaint was filed in the first instance on the 
1st July 1881 in the Court of the Munsifi of Bolepur, but the subject matter 
being undervalued, it was returned to the plaintiff on the 10th February 1882 
for want of jurisdiction The plaintiff then filed the plaint on the 11th February 
1882 in tbe Court of the Subordinate Judge, and amongst other matters con- 
tended that the time during which the suit was on the file of the Munsiff should 
be excluded from the period during which limitation was to be calculated He 
further alleged that after having obtained symbolical possession through the 
Court of the properties purchased by him, lie had given the defendants 
permission to reside on the properties, and he claimed that the period during 
which the defendants so held under his permission should also be deducted 
from the period during which the limitation was running 

i^pth the lower Courts, however, found that the fact of the plaintiff having 
given«th6 defendants permission to reside on the properties had not been proved, 
and as both plaintiff and defendants relied on art 138, sch II of Act XV of 
1877, as the one which governed the case, they held that the suit was barred 
even when it was instituted in the Munsiff s Court, and consequently the suit 
was dismissed with costs 

Against the decision of the lower Appellate Court, the plaintiff appealed to 
the High Court, and contended that the lower Courts weie wrong in holding 
that the possession taken by him had no bearing upon the time allowed bv 
limitation, and that [404] the suit being brought within twelve years from 
the date on which such possession was taken it was not barred It was further 
contended that art 138 of sob II of Act XY of 1877 had no apphoation to 
the suit 

Baboo Mohtny Mohun Boy appeared for the Appellant 

Baboo Troyluckho Nath Mttter for the Bespondent 
The Jodgment of the Court (Tottenham and Norris, JJ ) was delivered 
by 

Tottenham, J — At the hearing of this appeal we were disposed to think 
that the Courts below had committed an error m applying to the " a s e 
art 138 of the Limitation Act, although both parties had t^mitt^ that the 
must be governed by it And if it had been shown that the formal 
awarded to the plaintiff on the 2nd of July 1869 had been followed by any 
act of possession, such as the grant of permission to tbe defendants whudi is 
alleged in the plaint, we should hold that this took the case out of the soojpe 
of art 138 But we observe that the Court has negatived tbe plaintiff’s 
allegation in this respect , and has found that there was nothing but the 
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formal publication of plaintiff’s possession It seems to us, therefore, that 
the formal possession obtained through the Court having been infructuous, 
the plaintiff was entitled to bring a suit to obtain actual possession, but was 
bound to bring it within the period prescribed by Art 138, viz , twelve years 
from the date of purchase 

The rulings cited, viz , Knsto Gohindo Km v Gunga Pershad Surma (26 
W R , 372) and Lalit Coomar Bose v Ishan Chunder Chucherbutty (10 0 L 
B , 258) would require a pUi. chaser to obtain possession through the Court 
before bringing such a suit as the present one, but would not, w^e think, pre 
elude him from enforcing his right by suit when the formal possession given by 
the Court has failed to put him in absolute possession 

But we think the suit was out of time, and this appeal must be conse 
quently dismissed with costs 

Appeal dismtssed 


NOTES 

[ SUMMARY REMEDY AND REGULAR SUIT— 

Although a speedy and summarv remedy may be open to the execution purchaser under 
sec , 318 of the CPC 1882, his right to bring a regular suit for possession is not affected 
thereby, (14 Cal , 644 9 Cal G02 10 Mad 5S but see 25 W R 372 , 10 C L R 258) 
The two remedies are concurrent If the decree holder himself purchases the property 
the case is otherwise (sec 47 of the CPC 1908) 

In 10 Cal , 402 it was held that n cases whore the execution purchaser had formil 
possession which proved subsequently to be infructuous limitation ran from the date of 
sale This point was overruled in 16 Cal , 880 F B See also 25 Bom 275 at 278 where 
it was held that limitation ran frem the date of possesKion (formal though infructuous) under 
the sale « 

See also 19 All 499 (501) 17 A W N 127 24 Cal 715 , IG Bom 722 (727) 12 Cal 
169 (172) ] 

[405] APPELLATE CRIMINAL 

Tlie 7th Febrtiary, 1884 
^ Prfsent 

Mr Justice McDonell and Mr Justicf Field 

Nathu Sboikh and otlieis 

verms 

The Queen-Empress 

False evidence — Separate trial — Procedure when mate than one person 
IS charged with having given false evidence tn the same pioceedtng — 
Criminal Procedure Code (Act Xof 1882), s 161 — PenaJ 
Code (Act XLVoflSeO), s 193 

In order to sustain aii> conviction for giving false evidence upon an alternative charge 
when no evidence is offered to prove the falsity of either statement in particular, it must be 
clear that the two statements are contradictory 

•Criminal Appeal No 731 of 1883 against the order of P H McLaughlin, Esq , Sessions 
Judge of Pubna and Bogra dated 11th December 1883 


5 CAL —86 
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The Iaw laid down by the Full Bench in the case of the Empress v Kassim Khan (I L 
B , 7 Cal , 121) has been altered by the provisions of s 161 of the Code of Cnminal Procedure 
(Act X of 1682), and a witness who makes a false statement to a police officer in reply to a 
question which he is bound to answer, would be guilty of intentionally giving false evidence 
When four persons were accused of having given false evidence m the same proceeding) 
and the Sessions Judge, while professing to try each accused separately, heard the evidence of 
the witnesses only once heldt that this was substantially trying the four pnsoners together, 
and was an improper mode of procedure 

This was an appeal against a conviction under s 193 of the Penal Code 
The appellant with three other accused were charged with similar offences 
arising out of the same enquiiy and were each convicted and sentenced to six 
months* rigoious imprisonment The offence charged in each case was based 
upon statements made to the police during the enquiry instituted with reference 
to the death of one Abuchi Biswas and another, and contradictory statements 
made when the cases came before the Joint Magistrate for enquiry 

At the trial the four accused were, to use the words of the District Tudge 
tried separately , though the evidence of the witnesses was heard only once, and 
the Sessions Judge in his judgment stated that this course had been taken to 
prevent any possible allegation of illegality, though he considered that it was 
by no means clear that under s 239 of the Criminal [ 406 j Procedure Code 
the accused might not have been tried together The nature of the statement 
upon which the conviction was based and sought to be upheld, sufficiently 
appear in the judgment of the High Court No one appeared to argue the ease 
on either side 


The Judgment of the Court (McDonbll and PiBLD, J J ) was delivered by 

JSIeld, J — The appellant Nizam Sheikh was tried upon the following 
charge ** That you, on or about the 21st of May 1883, at Azugerah, in thanah 
Shazedpore, in the course of the enquiry into the cause of death of Abuchi Bewa 
and Kefat Chokra by the Subordinate Inspector of Shazedpore, stated in 
evidence, ' I came to the place of occurrence on hearing the screams of Abuchi 
Bewa I saw Mora Dhanoo and Pana carrying the dead body of Abuchi towards 
her house,’ and that you, on the 14th day of August 1883, at Serajgunge, 
in the course of a judicial enquiry into the cause of death of Abuchi Bewa and 
Kefat Chokra by the Joint Magistrate, stated in evidence, * I did not see 
Mohar, Panulla and Dhanoo dragging Abuchi Bewa on to her barl by night 
I did not hear that night any one call out * Help ! I am killed ’ I did not see 
Mohar and his companions put Abuchi Bewa s body m the ghar facing east,’ 
one of which statements you either knew or believed to be false, or did not 
believe to be true , and thereby committed an offence punishable under s 193 
of the Indian Penal Code and within the cognizance of the Court of Sessions, 
etc ” The prisoner has been convicted upon this alternative charge and has 
appealed 

Under the provisions of s 161 of the Code of Cnminal Procedure, a witness 
examined ^y a police officer making an investigation is bound to answer 


t [866 161 —Any Police-officer making an investigation under this chapter may examine 
Examination of orally any person supposed to be acquainted with the facts and 

circumstances of the case, and may reduce into writing any 
witoee868 bv Police statement made by the petw>n so eAmined ^ 

Buch person shall be bound to answer truly all questions relating to such case put to 
mm by such officer, other than questions the answers to which would have a tendency to 
expose him to a criminal charge or to a penalty or fdrfeiture ] 
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truly all questions relating to such case put to him by such o&cer, other than 
questions the answers to which would have a tendency to expose him to a 
criminal charge, or to a penalty or forfeiture A witness, therefore, who made 
a false statement to a police officer in reply to a question which he is bound by 
that section to answer would be guilty of intentionally giving false evidence, 
and the law laid down in the Full Bench case of the Empress v Kasstm Khm 
(I L B 7 Gal , 121) must be taken to have been altered by the Legislature 

CW7] In order to sustain any conviction for giving false evidence upon 
an alternative charge when no evidence is offered to prove the falsity of either 
statement in particular, it must be clear that the two statements aie contradic 
tory This is not clear in the present case The statements before the police 
were — 

(1) I came to the place of occurrence 

(2) I heard the screams of Abuchi Bewa 

(3) I saw At B and C carrying the dead body of Abuchi towards her 

house 

The statements before the Magistrate were — 

(1) I did not see 4, B and C dragging Abuchi Bewa on to her ban by 

night (whether she was alive or dead is not stated) 

(2) I did not hear that night any one call out ‘ Help ! I am killed " 

(3) I did not see Mohar and his companions put Abuchi Bewa in the 

gha't facing east 

It is obvious that no one of the first three statements is necessarily con 
tradictory of any one of the second three statements 

Then there is a further error in the proceedings before the Sessions Judge 
which would, in all probability, have proved fatal to the conviction* The 
Sessions Judge says in his judgment '' By request of accused s pleader, the 
witnesses have been heard only once, but the four cases,’* tnat is, the case of 
Nizam Sheikh and of the three other persons who were charged with similar 
offences, “ have been tried separately How, if the witnesses were heard 
once only, the four prisoneis could have been tried separately ^ the Sessions 
Judge does not explain, and it is not easy to understand If the Sessions 
Judge means that four separate records were made up, while the examination 
of the witnesses, which was the substantial portion of the trial, was conducted 
only once for all four prisoners, this is substantially trying the four prisoners 
together, and that this is an improper mode of procedure has been pointed out 
on more than one occasion [see for example Empress of India v Anant Ram 
(I L B , 4 All , 293)] We direct that the prisoner Nizam Sheikh be acquitted 
and dischariled This judgment will govern the case of Nathu Sheikh, the case 
of Jatu Sheikh and the case of Cbamu Cbowkeedar 

uippeal allowed 
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GAMIBULLAH SARKAR V 


C408] CRIMINAL REFERENCE 

The 25th Febrtmry, 1884 
Present 

Mr Justice Prinsep and Mr Justice O’Kinealy 
(In the mattei of Gamirullah Sarkar ) 

Gamirullah Sarkar 
versus 

Abdul Sheikh 

Magistrate, Jwisdiction of — Summary Utal — Criminal trespass — 

Mischief — Pmal Code, s 427 — Code of Criminal 
Procedure (Act X of 1882), s 260 

A person ma> be tried summarily for criminal trespass and mischief unless there is a 
ho*ia fide claim of right depriving the Magistrate of jurisdiction Shdkur MaJimned v Chunder 
Mohun Slia (21 W R Cr , 38) disappro\ed 

In this case the accused were sentenced to three months’ rigorous impri- 
sonment by a Bench of Magistrates The Sessions Judge of Rungpore 
transmitted the record to the High Couit under s 438 of Act X of 1882, with 
the following report — 

The complaint was one of criminal trespas'^ and mischief The accused were charged 
with d 0 |troying some J alai belonging to complainant, partly by turning their cattle into it 

partly by ploughing it up They set up i elaim to the land which they said they held 
under a third party The case was tried summarily and the aeeused sentenced to three 
months’ rigorous imprisonment The judgment ippears to rest principally on two documents 
referred to m it, which are not evidence ag un^t accused at all, the one marked A being a 
copy and not admissible till the original is accounted for and the one marked B being a decree 
between complainant and a third part> The Deputy Magistrate, in his explanation herewith 
appended says that there was other evidence besides these documents In that case the 
judgment is bad for not lecording the valid loasons, if there were any, for the conviction 

* Besides this, the case, it seemed to me, is not one which should have been tried sum 
manly — Shakiir Mahomed v Qhunder Mohun Sha (21 W R Cr , 88) and In the matter of Issw 
Qhutider Mundle (25 W R Cr 65) I therefore recommend that this conviction be quashed, 
and that, if the Court think fit, the case be sent back to be re tried by the ordinary procedure ” 

The District Judge admitted the accused to bail, stating that more than 
half the sentence had then expired The Deputy Magistrate in the* explanation 
forwarded bv him to the Sessions Judge said, with regaid to (1) the evidence on 
which the accused were convicted, and (2) the summary procedure adopted in 
trying the accused 

' With regard to (1) I most humbly beg to submit that the Bench of Magis [409]trateB 
did not convict the accused solely on the strength ot the two documents mentioned in the 
ludgment Independent witnesses were examined from both sides, and the two documents 
have been mentioned simply as corroboxative evidence for believing one set of witnesses 
in prefeienoe to the other The Bench did not say that Mahabut Ah or the accused were 
bound by the decree of the Civil Court, but as the matter was once adjudicated by the 
Civil Court, no one had a right to disturb the order of the Civil Courti, If any party was 

* Crimmal Reference No 15 of 1864, and letter No 77, from the order made bvJ B 4 
Hs^lott, Esq , Sessions Judge of Bungpore, dated Uie I6th February 1884 

$ 


m 



ABDIHi SHEIKB [1884] 


1.L B. 10 Gftl. i09 


aggrieved, his remedy lay in moving the Civil Court and getting its order set aside bv the same 
or an> supenor authority, and not to try himself to make order of the Civil Court inoperative 
A Criminal Court is bound to accept the person put in possession by order of the Civil Court 
as being really in possession of that property 

** With regard to point (2) I beg to submit that I have not with me the Weekly 
Beporter, and cannot therefore say what impediment there is in this case being tried 
summarily When a person has been once put in possession of certain Unded property by 
order of the Cml Court* the Bench believed that no private person had any nght to dispossess 
him of it, but any person aggrieved by the order might either prefer a claim or bring a regular 
suit for getting the order set aside Every man's property would be at the mercy of his nch 
opponent if for every act of aggression he is compelled* to seek the assistance of the Civil 
Court, for which reason the Bench believed that the Criminal Court would be justified in 
interfenng in such cases ' 

The Judgment of the Court (Prinsep and O'Kinealy, JJ ) was delivered 
by 

Prineep* J — The petitioners have been convicted in a summary trial of 
mischief and criminal trespass 

The Sessions Judge has submitted the proceedings in order that the con- 
viction and sentence may be quashed First, because the judgment appears 
to rest principally on two documents refeired to m it, which are not evidence 
against the accused at all * This objection, however, is effectually disposed of 
by the fact that there is ample legal evidence, and therefere, under s 167 of 
the Evidence Act, we cannot interfere 

The Sessions Judge next relies on the cases of Shakur Mahomed v 
Chunder Mohun Sha (21 W B Or , 38) and Isstii Chnnder Mwidle v Bohim 
Sheikh (25 W B Cr , 65) With regard to the first case, we would refer to 
the case of Sonm Sardar v Bukhtar Sardar (25 W B , 46) explaining ^t as no 
authority for the proposition quoted, and with regard to the other case, we 
would remark that the present case cannot be regarded as a bona fide claim of 
right depriving the Magistrate of jurisdiction, so that the case quoted is not in 
point We therefore see no reason to interfere 
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BALLODEB BALL BHAOAX V 


CflOj APPELLATE IfIVIL 

The 25th January, 1884 
Present 

^ Mr Justice Maclean and Mr Justice Norris 

Ballodeb Lall Bhagat Deoree holder 

versus 

Anadi Mohapattur and others Judgment debtors 


Appeal — Order tn execution of deuce'— Fraud — Cancellation of sale 
in execution of decree — Civil Procedure Code ^Act XIV 
of 1882) ss 2, 244, cl (c) 311 and 588, cl 16 

Where it ^as shown that a judgment creditor was himself the purchaser at an execution 
sale, and the amount for which he so purchased the property of his judgment debtor was set 
off against the amount due to him under his decree, and where on the application of the 
judgment debtor the Court passed an order setting aside the sale on the ground of fraua 
practised by the judgment creditor on the judgment debtor in connection with the sale in 
consequence of which fraud the property had been sold at an undervalue, held, that inas- 
much as the order involved the decision of a question between the parties to the suit relating 
to the execution, discharge, or satisfaction of the decree (the decree having been satisfied as 
far as the purchase money bid bj the decree holder went, and the order cancelling that pro 
tanto satisfaction) though not appealable under the provisions of s 568, cl 16, was appealable 
as a decree under the provisions of the Code of Cml Procedure (Act XIV of 1882), s 2 and 
8 244, cl (c) 

This was an appeal from an order setting aside a sale on the ground of fraud 
practised by the judgment creditor, who was himself the purchaser, in agreeing 
with the judgment-debtor to give him further time to discharge the debt and 
then bringing on the sale m violation of that agreement 

The judgment-debtor in his application to the Original Court also applied 
to have the sale set aside under the provisions of s 311 of the Civil Procedure 
Code (Act XIV of 1882), on the ground of material irregulanties in publishing 
and conducting the sale, but that Court decided that no such irregulanty was 
proved to have occurred The Subordinate Judge, however, held that fraud 
had been practised by the decree holder, and relying on the decision in Suhaji 
Ban V Snmvassa Bau (I L B , 2 Mad , 264) set aside the sale 

The decree-holder accordingly appealed to the High Court 

[111] ifitr Pu^h, Baboo Hem Ghunder Baim^i and Baboo Nilmadhub 
Sen appeared on behalf of the appellant 


Baboo Ohunder Madhub Ohme, Baboo Anibica Chum Gkose and Baboo 
Ktnruna SunJear Mookerie^ fnr the reRnondenta 
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The Judgment of the Oq|rt (Maclean and Norbis, JJ ), which suflS- 
ciently states the facts for the purpose of this report, was delivered by 

Haolean, J — This appeal has been made under the following circum 
stances — 

The appellant is the judgment creditor and purchaser at an execution 
sale which was concluded on Slst January 1882 He purchased the property 
for Bs 2,700, and the amount was set oil against the amount due under the 
decree 

The judgment-debtor (respondent) applied to the Court to set aside the 
sale under s 311 of the Civil Procedure Code on the ground of material irregu 
larities in publishing or conducting it He alleged that the requisite notices 
had not been published, and also that the decree holder, appellant, had agreed 
to give him further time to discharge the debt, and had brought on the sale 
in violation of that agreement 

The Subordinate Judge decided that no irregularity was proved to have 
occurred, but considering that the decree holder was proved to have practised 
a fraud upon the debtor in bringing on the sale after agreeing to give further 
time he set aside the sale He quoted Subaji Bau v Snjitvassa Ban (I L B , 
2 Mad , 264) in support of this course 

This case shows that there is no specific provision in the Code, and that 
none is required authorizing the Court to set aside a sale under the circum- 
stances stated above It is, however, authority for another proposition, and 
that IS for holding that there is no appeal against such an order 

It cannot be said that the order setting aside a sale, not made under the 
second paragraph of s 312, but under the general power of the Court to check 
fraud, IS appealable under the provisions of s 588 (16), but it has been argued 
that the case is well within the terms of s 244 (r), viz , that there was^ ques 
C4123tion (l) between the parties to the suit, (2) relating to the execu- 
tion, discharge or satisfaction of the decree If this contention is correct 
the order setting aside the sale is undoubtedly appealable as being a decree 
{See s 2, Civil Procedure Code ) 

On the other hand, it was urged that the question did not relate to the 
execution, discharge, or satisfaction of the decree Even if it should be held 
that the execution proceedings were closed by the sale, and that the confirm- 
ation or setting aside of the sale did not relate to the execution of the decree, 
a proposition against which Vnaraghava Ayyaiigar \ Venkatacharyan (I L B, 
5 Mad , 217), is authority, it seems to %e difiScult to arrive at the conclusion 
that the partial discharge or satisfaction of the decree was not effected by the 
order setting aside the sale The decree was pro tanto satisfied by the amount 
of the appellant’s bid having been set off against the amount due from the 
respondent The order now appealed against cancelled that pro tanto satisfac 
tion and it, therefore, appears to us that this order related both to the execu 
tion as held in Viraraghava Ayyangar v Venkatacharyan (I L B , 5 Mad ,217) 
and to the satisfaction of the decree In this view of the case the appeal has 
been properly preferred to this Court We do not find that the effect of s 244 
on the right of appeal was discussed in the case of Suba^i Bau f Snmvasm 
Bau (I L B , 2 Mod , 264) already referred to We think, however, that the 
case of Luchmeeput Singh v Sita Nath Doss (I L B , 8 Cal , 477) quoted by the 
appellant’s counsel supports this view 

Upon the mi^its of the case we are unable to agree with the Court below 
Apart from the question whether an agreement between the parties not 
brought to the notice of the Court can be recognized in the face of the provi 
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810&8 of s 267 (a)* of the Code, we are obliged|)bo hold that the evidence does 
not establish any agreement at all At most it gives rise to a suspioion that 
there were a sort of promise on the part of the appellant that if he paid a certain 
sum of money which was not paid to him he would not press on the sale On 
the other hand, theie is no evidence as to when this promise was made, and aj* 
we find that the sale commenced on the 21st January 1882, and was continued 
Hl8] almost daily till its conclusion on the 31st idem, there would seem to 
have been no curtailment of the four days said to have been the period for 
which appellant agreed to wait for the promised payment 

We must, therefore, reluctantly say that no irregularity having been 
found to have taken place, a fiij^ding not impugned m appeal, the lower Court's 
order setting aside the sale is not justified by the evidence We accordingly 
decree this appeal with costs The sale must be confirmed 

Appeal allowed 
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APPELLATE CIVIL 


The 8th February, 1864 
Pkfsent 

Mr Justice Prinsfp and Mb Justice OKinealtl 


Surbomongala Dassi 
versus 

Shashibhooshun Biswas 


Plaintiff 
Defendant I 


Probate — Application for probate — Caveat ^Moi tijagee — 

Attaching creditor- Fraud 

A mortgagod certain property to B, who obtained a decree on hi8 mortgage on the SOth 
of August 1881 In execution of this decree on the 5th of September 1881, attached the 
mortgaged property and obtained an order for sale On the 14th of September 1881, the 
wife of the mortgagor applied for probate of the will of one Thakomoni Dassi, the mother of 


*[ Sec 257 A — Every agreement to give time for the satisfaction of a judgment debt shall 

be void unless it is made for consideration and with the sanction 

of the Court «h.rh p«,«d the decree, and .uoh Coart deem. 

^ the consideration to bo under the circumstances reasonable 

Every agjpeement for the satisfaction of a judgment debt which provides for the 

Aereement for .at'.f../' payment, directly or indirectly, of any sum in esces. of the sum 

tion^Kgment debt ^ ** " ”* 

uMu sanction 

Any sum paid in contravention of the provisions of this section shall be applied to the 

satisfaction of tbe judgment debt , and the surplus, if any, shall be recoverable by the judg 

ment-debtor ] 

t Appeal from Onginal Decree No 59 of 1882, against the decree of W Maopherson, 
Esq, Judge of 24 Pergunnahs, dated the 31st December 1881 
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the mortgagor, who had died on the IGtH of May 1881 The te«itatriy, by her will, left all 
her property to the mortgagor s wife The mortgaged property was noluded in the property 
dealt with by the will i?, the mortgagee entered a caveat against the grant of probate, 
alleging that the will was a forgery, got up by the mortgagor for the purpose of saving the 
mortgaged property from being sold in execution of a decree against himself 
Held^ that B was entitled to enter i caveat 

This was an application for probate which was made m the Court of the 
Judge of the District of the 24 Pergunnahs on the 14th of September 1881 by 
Surbomongala Dassi The applicant stated that she was the wife of one 
Bhagabati Churn Nag, who was the son of Thakomoni Dassi , that Thakomoni 
Dassi died on the 16th of May 1881, having previously, on the 12th of May 
1881, made and published her last will and testament, whereof she appointed 
the applicant sole legatee and executiix It was of this will that Surbomon- 
gala Dassi applied for probate A general {414] citation was issued on this 
application, and on the 2nd of November 1881 a caveat was put in by Shashi 
bhooshun Biswas of Kidderpore The case was then set down as a conten 
tious cause, and Shashihhooshun Biswas hied a written statement 

In that written statement he alleged that the property purported to be 
disposed of by the alleged will of Thakomoni Dassi had been the property of 
her husband Tariny Chum Nag, who died on the bth of July 1871 intestate, 
leaving him bur\iving his widow, the said Thakomoni Dassi, and an only son 
named Bhagabati Churn Nag , that in 1873, 1874 and 1876, Bhagabati Churn 
Nag had mortgaged portions of the propert> to different persons, by registered 
mortgage deeds, m which he (Bhagabati Churn Nag) had declared that the 
property was his and that he had inherited it from his father, the said Tariny 
Churn Nag , that on the 24th of January 1877, he mortgaged the whole pro 
perty to one Mirtunjoy Mookerjee, who on the 16th of July 1880 assigned his 
mortgage to the caveator Shashihhooshun Biswas for \aluable consideration , 
that on the 4th of Januarv 1881, the caveator instituted a suit on his mort 
gage, and obtained a decree on the 20th of August 1881 , that in execution of 
this decree the moitgaged property was attached on the 5th of September 
1881, and a notice of sale was served on Bhagabati Churn Nag on the 16th 
of September 1881 The written statement went on to submit that the pro 
perty purported to be dealt with by the alleged will of Thakomoni Dassi was 
in reality the property of Bhagabati Churn Nag , that the alleged will of Thako 
mom Dassi was a forgeiy set up by Bhagabati for the purpose of preventing 
the mortgaged property from being sold in execution ot a decree against him- 
self , and that the caveaiot was entitled to oppose the grant of probate applied for 

The Judge found on the evidence that the will was not pio\ed, and he 
dismissed the application for probate with costs The applicant appealed to 
the High Court on the facts, and also on the ground that “ the Court below 
has erred in law in allowing the attaching creditor of Bhagabati to enter a 
caveat and oppose the granting of probate 

Mr Evans and Baboo Biprodo^s Mookerjee for the Appellant 

Baboo Sreenath Doss for the Eespondent 

[415] The Judgment of the Court (Prinsep and O KiNEALy, JJ ) was 
delivered by 

PpinsePf J — In this case Surbomongala Dassi, wife of Bhagabati Churn 
Nag, applied for probate of the will of one Thakomoni Dassi, dated the 12th 
of May 1881 A caveat was entered by Shashihhooshun Biswas, who objected 
that the property included m the will really belonged to Bhagabati Chum Nag, 
his judgment-debtor, and that the will was set up by his judgment debtor, 
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through his wife Surbomongala Dassi» in order to save the mortgaged property 
whioh had been attached, from being sold in execution of the decree In 
other words, Shashibhooshun Biswas declared that Bhagabati Churn Nag, in 
order to defraud him, one of his creditors, had set up a false will and had 
drafted it in such a manner as to pass the property to his wife The question 
that we have to decide is, whether under these circumstances Shashibhooshun 
Biswas can be allowed to object to probate being granted or not In the case 
of ^obeen Chunder SiIy Bhobo Soondery Dabee (I L R , 6 Cal , 460), which 
IS the last decided case m this Court touching upon the point now before us, a 
Division Bench, following the case of Umanath Mookhopadhya v Ntlmoney Sing 
(I L B , 6 Cal , 429) decided that an attaching creditor was entitled to oppose 
the grant of probate of a will, which had the effect of passing a property which 
should otherwise come to the hen The case of Umanatn Mookhopadhya v 
Ntlmoney Sing (I L R , 6 Cal , 429) was taken up to the Piivy Council (L B 10 
I A , 80, I L R, 10 Cal ,^'19), and although their Lordships refrained from 
coming to any final decision as to the right of an attaching creditor to apply 
for the revocation of a probate, they expressed themselves thus “ Assuming 
that a purchaser (from an heir) can oppose the giant of a probate, or apply to 
have it revoked (which their Lordships do not decide), they entertain grave 
doubts whether an attaching creditor can do so, at least in a case which is not 
founded on the ground that the probate has been obtained in fraud of creditors 
But as, after hearing the appellant s counsel upon the question of the execution 
of the will, their Lordships did not consider it necessaiy to hear the [416] 
counsel for the respondents, the question whether the Raja could apply foi the 
revocation of the probate has not been argued before them, and therefore they 
give no final opinion upon it ' 

!(t therefore appears from the opinion expressed hy their Lordships in the 
Privy Council that no attaching creditor can seek to revoke the probate of a 
will, or oppose the grant of probate unless he puts his case upon the ground 
that the will set up was in fraud of creditors We think that the ground set 
forth in the application made by the objector in this case amounts to a 
statement that the will set up by the wife of the judgment debtor is a forgery 
and a fraud upon the mortgagee Under such circumstances, we are of opinion 
that the attaching creditor is entitled to oppose the grant of probate Were 
we to come to any other decision the result would be that, although the 
attaching creditor would he in a position to contest the demand of any other 
person claiming the attached pioperty, he would not be able to dispute any 
title derived under a will 

In regard to the merits of the case, we concur in the opinion expressed by 
the lower Court that the will is not proved to have been executed by the 
alleged testator, and we therefore dismiss the appeal with costs 

Appeal dismissed 


NOTES 

[ See Notes to 10 Cal , 19 ] 
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APPELLATE CIVIL 


The 14th February, 1884 

Present 

Mr Justice McDonelii and Mr Justice Field 

Biswa Sonan Chunder Gossyamy Judgment debtor 

versus 

Bmanda Chunder Dibmgar Adhikar Gossyamy * Decree holder 

Limitation — Civil Procedure Code, ss 108, 230 and 047- -Application 
for execution of decree — Practice of striking off 
execution proceedings — Procedure 

A docree was obtained on the 10th July 1858 and applicitions to execute it were made in 
Juno 1862 and January 1866 The last application prior to the coming into operation of the 
Civil Procedure Code of 1877 was on the lOth January 1876 This proceeding was struck 
off The decree holder on the 13th June 1879 again applied for execution the decree was 
transferred [417] to S for execution, whereon objection thit it was more than twelve years old 
and therefore barred by s 230 of Act X of 1877, the execution proceedings wore again struck 
off on the 17th January 1880 Thi« order was appealed against, and eventually on the 25th 
April 1881 the application was re admitted In June 1881 an application was made to the 
8 Court for transfer of the case for execution to D, which was granted and the case transferred, 
but no steps having been taken by the decree holder m the D Court it was struck off by that 
Court on the 19th August 1881 On the 4th Maich 1882 (the judgment debtor having died 
meanwhile) an application wis made to the D Court to restore the proceeding^ for 
execution against his representative Notices were issued, and the 2nd June was eventually 
fixed for the hearing On that day no one w is x>reseut on behalf of the decree holder (whose 
pleader had died in the meantime) And the case was again struck off On the 11th 
July 1882 application was made to restore the proceedings notices were issued, and a day 
fixed for hearing, and after numerous adjournments the objections of the judgment debtor 
were overruled on the 5th March 1883 and execution of the decree granted On appeal the 
Judge found that the execution proceedings had been continuous throughout, and that there 
had been no unreasonable delay in the prosecution of the execution proceedings Held that 
execution of the decree was not barred by s 230 of the Code of Civil Procedure 

The rights of the parties to execution proceedings are not affected in any way by the case 
being “ struck off” by the Court, there being no provision in the Civil Procedure Code for 
such a course Baroda Soondari Debia v Fergusson (11 C L R , 17) followed The only 
proper mode of dealing with a case, whether a regular suit or a miscellaneous proceeding, 
when the parties do not appear, is to dismiss it A case so dismissed can be restored on 
application under s 108, which is by s 647 applicable as well to execution proceedings as to 
suits and appeals 

The facts of this case are stated as follows m the judgment appealed from — 

** The date of the decree is the 10th July 1858 it has several tomes been 
executed, but never fully 

The last occasion on which the execution was taken out, prior to the 
coming into force of Act X of 1877, was m 1876 

* Ajipeal from Appellate Order No 340 of 1883, against the order of C J Lyall, Esq , 
Offg Judge of Assam Valley Districts, dated the 27th July 1883, affirming the order of 
9 0 WiUiams, Esq , ^e Subordinate Judge of Durrung, dated the 6th March 1883 
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“ On the 13th June 1879 the decree holder hied an application before the 
Subordinate Judge of Tezpur in which he stated that the judgment debtor 
having concealed his property, the application for execution made in 1876 had 
been struck off , that the decree holder had now discovered that the judgment- 
debtor had taken some property to his house , and that execution againt this 
property was desired Notice was accordingly issued to the judgment debtor 
The execution proceedings were then transferred to the Court of the Sub- 
ordinate Judge of Sibsagar An objection was there taken [418] by the 
judgment debtor that the decree was barred as more than twelve years old by 
the provisions of s 230 of Act X of 1877 This objection was allowed by the 
Subordinate Judge and the pxecution case struck off on the 17th Januaiy 1880 

“ This order was appealed against, and eventually on the 25th April 1881 
the Distiict Judge re-admitted the application under the last clause of s 230 
of the Code 

“ In pursuance of the Judge's decision a petition was in June 1881 (date 
in month not stated) presented to the Subordinate Judge of Sibsagar, asking 
that the case might be re admitted and the decree transferied for execution 
to the Subordinate Judge of Durrung On the 13th July 1881 the Sibsagar 
Court wrote a proceeding transmitting the decree for execution to Durrung. 
On the 29th July 1881 the Subordinate Judge of Durrung recorded the 
following order on the proceeding received from Sibsagar Register and give 
7 days’ giace to decree holder to take the necessary steps ' On the 19th 
August the case was struck off, the decree holder having failed to take the 
necessary steps 

‘ On the 4th March 1882 (the judgment debtor having meanwhile died) 
the deciee holder hied an application before the Duniing Subordinate Judge, 
askigg that the case which had been struck off and sent to the recoid room 
might be brought again on the file that notice might be sent to the judgment- 
debtor s bon who was his heir , and that the property specified in the applica 
tion might be attached and sold On the Ist April 1882, it was ordered that 
notice should issue to the judgment debtor under s 248, Civil Procedure Code, 
to snow cause why the decree should not be executed against him The 
judgment debtor having filed objections, it was ordered on the Ist May that 
the 18th May should be fixed for hearing the suit On the 18th May the 
Deputy Commissioner being absent, the case w as postponed till the 2nd June 
On the 2nd June 1882, the following order was passed ‘ No one is present on 
behalf of the decree holder whose pleader has died The case will be struck 
off' 

** A petition dated 16th June (but apparently not presented till 11th July) 
was then filed bv the decree holder, before the Subordinate Judge, asking that 
the decree might be re-admitted 

“On the 11th July 1882 it was ordered that this should be brought up 
with the previous papers 

“ On the 22nd July it was ordered that notice should be issued on the heirs 
of the judgment-debtor under s 248 to show cause, the 22nd August being fixed 
for heanng 

“ On the 22nd August the * pleader for the opposite party being sick, case 
adjourned till to morrow ’ 

“ On 2Srd August the case was again adjourned till 28th August 

“ On 28th August, at the request of the decree-holder’s pleaders, the case 
C4 19} was adjourned till 6th September 1882, to see what execution of decree 
oases took place previous to 1879 
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“ On 6th September, ‘ no tune , case postponed to 8th ’ 

** On 8th September three witnesses examined on behalf of decree holder, 
and summons ordered to issue to objectors (that is, judgment debtor’s) 
witnesses to appear on 4th October next 

4th October, * case postponed to first open day after Doorga Pooja 
hohdays * 

** Nothing seems to have taken place on the day fixed 

“ 3rd February, 1883, ‘ at request of judgment-debtor, case adjourned till 
pleader returns ’ 

“ dth March 1883, objection raised dismissed, decree-holder to furnish 
list of property he desired to be attached by 14th ’ 

From this order an appeal was preferred to the Judge on the following 
grounds — (1) that the decree is barred from execution under s 230 of 
Act XIV of 1882 , (2) no steps having been taken to execute the decree between 
the 30th June 1862 and 10th January 1866 and between the 10th January 
1876 and the 11th July 1879, the decree cannot be executed , (3) the appellant 
having received no assets from the judgment debtor the decree cannot be 
executed against him , (4) the decree holder has been satisfied already and 
what IS claimed as due is interest upon mteiest 

In his judgment the Judge stated as to these grounds — 

“ As regards the first ground it is urged that s 230 of the Civil Procedure 
Code gives, in the case of decrees more than twelve years old, only the right 
to one application for execution to be made ‘ within three years alter the 
passing of the Code , the Code received the Governor General’s assent on 
the 30th of March 1877 and came into force on the Isb October 1877 , taking 
the latter (as has been held to be the proper interpietation) as th^ date of 
passing, it IS said that after the 1st October 1880 it was no longer possible to 
take proceedings lor execution of the decree granting that the proceedings 
instituted on the 13th June 1879 were within time , these proceedings 
terminated with the order striking oil the case on the 19th August 1881 , the 
renewed application foi execution presented on the 4th March 1882 was 
inadmissible, and it, too, was biought to an end by the order striking off the 
case on the 2nd June 1882 , the present is the third application since the 
passing of the Act X of 1877 and is barred by limitation 

'' In support of this contention I am referred to the rulings of the High 
Court in Afranmsi^a Ghowdhram v ISherafutolla Chowdhry (9 C L E , 321) and 
Sreenath Goohoo v 1 usuf Khan (9 C L E , 335) In the former of these cases 
an application was made for execution within the three years, and granted, but 
erroneously [420] (as the High Court held) struck ofi on an untenable ground 
by the Judge A second application was made and rejected under s 230 
The Court held that the decree holder could not obtain relief on appeal against 
the second order, because his proper course was to have appealed against the 
first order In the second of these cases an application to execute was made 
within time, and subsequently a second application was put in, asking that the 
properties specified in the first application might be released from attachment 
S,nd certain other properties specified m the form attached in their stead It 
was held that the latter was a second application and barred by the section 
referred tol 

“ On the other hand it is argued for the respondent that the orders of 
the 19th August 1881 and 2nd June 1882, stnkmg the execution proceedings 
off the file, do not operate to terminate those proceedings, and that the 
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H proceedings consequent on the application of the 13th June 1879 must be 
regarded as continuous down to the present date In support of this contention 
the following cases are quoted — 

“ Pudo Monee Dassee v Boy Moihooranath Chowdhry (12 B L E , 411 , 
20 W E , 133) , Soonder Singh y Buhoona Alum Boshu Koer (24 W E , 36) ; 
Panaul Huq v Kishen Mun Dabee (9 0 L B , 297) , Barada Sundari Dabea v 
Fergusson (11 OLE, 17) Thefirst two of these rulings (the first of which is 
of the Pi ivy Council) clearly lay down that no inflexible rule can be asserted 
regarding the effect of an order striking off an execution case, ' but that the 
question must be determined by the facts and circumstances of each case ' In 
the fourth and most recent of the eases the Court expressed itself as follows — 
We wish to observe thfi.t it cannot be too widely known that when 
execution proceedings are struck ofl on the mere motion of the presiding 
judicial officer, the rights of the parties to those proceedings are not in any 
way affected The striking off is not in accordance with an\ provision in the 
Code of Civil Procedure It is done merely for the convenience of the Court, 
and with a view to dimmish the number of cases which might otherwise 
appear to have been pending in their Court for a long time When the striking 
off takes place upon the application of the parties, or after their failure to 
appear when they have received due notice to appear, their rights may be 
affected by the striking off, but whether they are so oi not would depend upon 
the circumstances of each case ’ 

“ Applying the principles just stated to the present case, I find that the 
striking off the execution proceedings on the 19th August 1881 was not a 
termination of them It is to be borne in mind that the case had been tians 
ferred from one district to another, and that a reasonable time ought to 
have been given to the decree holder to prosecute them in ' fie new Court It 
appears, however, that the proceedings only reached the Durrung Court on 
the 29th ttuly, and that they were struck ofl for default of [421] prosecution 
twenty-one days later, without, as appears from the record, any notice having 
been ^iven to the decree holder 

‘^The next question that arises is, whether, granting that the order of the 
19th August 1881 did not of itself operate to bring the proceedings to an end, 
the failure of the decree holder to take any further steps foi six months aftei 
wards (until the 4th March 1882) implied abandonment of the proceedings 
Here the point is more doubtful and the facts are not very fully disclosed on 
the record or by the pleaders But it is admitted that m this interval the 
original judgment debtor died, and that of itself is reasonable ground for 
admitting a certain amount of delay in further prosecuting the case I think on 
the whole that the interval does not of itself prejudice the right*of the 
decree-holder to continue the proceedings 

“ The next question is, whether the order of the 2nd June 1882 was a 
termination of the proceedings I am clearly of opinion that it was not The 
Deputy Commissioner had been absent on the 18th May, the date fixed for 
hearing, and the 2nd June was fixed only in the usual manner by notice in 
Court for the information of the pleaders engaged The decree-holder’s pleader 
bad died between the two dates, only a fortnight apart, and on the 2nd June 
no one appeareti Granting that the case was not extinct as a result of the 
previous proceedings, I think that it was decidedly not brought to an end by 
the order of the 2nd June Subsequent to this order no unreasonable delay 
occurred m prosecuting it, the next petition having been verified on the 16th 
June, and (apparently) prosecuted on the 11th July Subsequent to that date 
nothing occurred to impose any check on the progress of the case On the 
first ground of appeal, therefore, I find for the respondents 
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** As regards the second ground, I have already said that the matter was 
not fully argued, but it appears to me that it is now too late to urge the Limi- 
tation Act m respect of periods prior to the admission of the application for 
execution of the 13th June 1879 I may refer to the decision of the Privy 
Council in Mangul Pershad Dtchtt v Gnja Kant Lahm (I L E , 8 Oal , 61 , 
L B , 8 I A , 123) as apparently conclusive on the mattei 

“ The third and fourth grounds of appeal were not placed before the Court, 
and in the absence of any argument in support of them, the respondent is 
entitled to a decision in his favour in regard to them 

“ The appeal is dismissed and the order of the lower Court confirmed ” 
Baboo Bhoobun Doss for the Appellant 
Baboo J iisodanundun Pmamanick for the Eespondent 
The Judgment of the Court (McDonell and Field, JJ ) was 
delivered by 

Fieldf Jt — The facts of this case are fully set out in the ]udg-[4223ment 
of the learned Judge in the Court below, and it is not necessary for us to 
recapitulate them The Judge refers to the following passage in the judgment 
of White, J , m Baiada Sundari Dabea v Fergusson (11 C L E , 17) “ We wish 
to observe that it cannot be too widely known that when execution proceedings 
are struck off on the meie motion of the piesidmg judicial officer, the rights of 
the parties to those proceedings are not in any way affected The striking off 
IS not in accordance with any provision in the Code of Civil Procedure It is 
done merely for the convenience of the Court, and with a view to diminish 
the number of cases which might otherwise appear to have been pending in 
their Court for a long time When the striking off takes place upon the 
application of the parties or, after their failure to appear, when they have 
received due notice to appear, their rights may be affected by the striRing off, 
but whether they are so or not would depend upon the circumstances of each 
case * It has been pressed upon us that the result of the application of this 
principle will be that decree holders will manage to avoid altogether the 
provisions of the Limitation Act as to the execution of deciees We are wholly 
unable to accede to this argument, and we desire to say that we concur in the 
view expressed in the passage which I have just quoted If Mofussal Courts 
would follow the provisions of the Circular Orders laid down for their guidance, 
and post in their Court houses a list of cases ready for hearing, specifying 
the date on which those cases are to be heard, parties would have no just 
ground of complaint, if their cases, being taken up on the dates so specified, 
were disritissed in default of their appearance It would be very desirable 
that Courts in the Mofussal should abandon the practice of striking cases 
off There is no provision in the Code of Civil Piocedure for striking off a 
case The only proper mode of dealing with a rase, whether a regular suit 
or a miscellaneous proceeding, when the parties do not appear, is to dismiss 
it When a case is dismissed in consequence of the parties not appearing, an 
application may be made to the Court under the provisions of s 108 This 
section applies to regular suits, but under the provisions of s 647 it is 
equally applicable to all proceedings other than suits and appeals It is 
therefore applicable to execution proceedings When an execution pro- 
ceeding therefore is dismissed in default of appearance of the decree-holder, be 
can within the time allowed by the law of limitation present an application 
under s 108 asking that the order of dismissal be set aside, and that a day be 
appointed to proceed with the case This application must of course set forth 
such matter as is specified in the section, and the grounds upon which it is 
made If the Court of First Instance, having improperly set aside its order 
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dismissing a suit or other proceeding, appoints a day for taking further steps in 
the matter of such suit or proceeding, there may be an appeal The parties 
have thus full opportunity of litigating the question, whether an execution 
proceeding has been properly dismissed in consequence of the decree holder not 
appeanng at any stage at which such appearance may be necessary 

Now, let us apply these principles to the present case The Judge has 
found that the execution was one continuous execution, and that the orders 
made upon the applications of the 4th March 1882 and 11th July 1882 merely 
restored the original execution proceedings to the file, and that, therefore, 
the original execution proceedings were being continued If after the 
execution proceedings were strtick off on the 19th August 1881, or on the 2nd 
June 1882, a proper application under the provisions of s 108 of the Code had 
not been made, the judgment debtor might have objected in the first Court, 
and might have followed out his objection by preferring an appeal 

No such course was taken, and neither in the lower Appellate Court nor 
on the grounds of appeal now before us has it been uiged that the Court of 
First Instance did not properly exercise its jurisdiction under s 108 of the Code 
in restoring the execution proceedings to the file by its order in the petition of 
4th March 1882, or by its subsequent order in the petition of the 11th July 
1882 This being so, the only question which we have to considei is, whether 
the Judge m the Court below, having found that theie has been one continuous 
execution proceeding throughout, we can say that the application of the 11th 
July 1882 IS barred by s 230 of the Code of Civil Procedure We think we 
cannot say that it was so baried Then the Judge having [424] found that 
there has been one continuous execution, no ground has been shown to us upon 
which we can question his finding upon this matter, which is a matter of fact 
The appeal must, therefoie, be dismissed with costs 

Apptal (Usmisml 


NOTES 

[WHETHER SECTION 108 (Or 9 RULE 18 OF THE C P C OF 1908) IS MADE 
APPLICABLE BY SECTION 647 (S 141 OF THE CODE OF 1908) TO EXECUTION 
PROCEEDINGS — 

Under the Code of 1882 it was held by the High Courts of Allahab id (7 All , 359 10 All 
71 12 All , 179 12 All , 392) and Bombay (6 Bom 681) that the section applied to appli 
cation to execute decrees but on the other hand the High Court of Calcutta held that it did 
not apply (18 Cal , 635 but see 10 Cal 416) So an bxplination wis added to the section 
by Act 6 of 1892 upholding the Calcutta view and superseding those of Bombay and 
Allahabad Meanwhile, the Privy Council in 12 All , 179 adopted the Calcutta fiew So in 
the Code of 1908 the explanation was omitted the Privy Council judgment being enough 
to ser ve the purpose Thus under the CPC 1908 Order 9, Rule 13 is not applicable to 
execution applications, See 18 Bom 429 But such dismissal is no bar to a fresh appli 
ation, 18 131 

Striking off execution Proceedings its effect — The rights of the parties to execution 
proceedings are not afiected in any way by the case being struck off there being no pro 
vision m the Civil Procedure Code for such a course 10 Cal 416 See also 16 Bom 294 , 3 
M L J 298 and 21 Mad 261 where their Lordships held that the stnking off the Munsifl's 
file meant no more than he (the Miinsiff) ceased to show it as pending in his statistical 
returns^ but t&e petition not having been dismissed or ortherwise legally disposed of must 
be xegarged as still pending (following the reasoning of MUTTUSAMI AYYAR J m Appeal 
against Appellate Order No 34 of 1892 unreported) 

If under the Code of 1908, sec 141 does not include execution proceedings, it is doubtful 
whether an execution application can be dismissed under 0 9, rule 8, on the ground of 
absence of parties though it may do so under its inherent power, 15 All 84 Compare 10 
Cal 416] 



BAMASUNDARI PASSI V KRISHNA CHANDRA (Sec [1884] I L.R. 10 Cal 423 

[local «»] 

APPELLATE CIVIL 

The 19th February, 18h4 
Prfsent 

Mr Justice McDonelu and Mr Justice Field 

Bamasundari Dassi PlaintifF 

'oersus 

Krishna Chandra Dhur and others Defendants 

BegiUraUon ict^ 187 7 ^ s ^0 — Rrgisteicd and Unregistered documents — 
Pnoytiy — Notice of prior sale 

Queere — Whothei the case of a second registered purchistr with notice of a prior sale is 
an exception to the rule laid down in the Full Bench case of Narmn Chundir Chuckerhutty v 
Dataram Rmf (I L R , 8 Cal , 597) The Court held that it wis not nccossiry to decide 
the question in the present case inasmuch as the facts ot the case did not justify them in 
finding th it the purch iser had such notice 

Thb plaintiff puichased from Ram Coomar alias Shib Nath Sen, the fourth 
defendant, a 5 gunda shaie of taluk Mohun by a registered kobala^ dated 
the 22nd Bhadro 1285 (6th Septernbei 1868), for a consideration of Rs 100 
The plamtift thereafter applied undei Bengal Act V£I of 1876 for registration 
of his name in respect of the above share, but was opposed by the first, second 
and third defendants, who alleged that they had purchased the same property 
(among others) from the fourth defendant by an unregistered kohala, dated 4th 
Srabun 1276 (16th July 1869), and claimed to have their names registered in 
respect of the 5 gunda share The Ccllectoi accordingly rejected the plain tiff *s 
application for registration of her name, and registered the share in the names 
of the first, second and third defendants, who, as the plaintiff alleged, had, in 
collusion with the fourth defendant, opposed her in entering in possession of 
the disputed share 

[423] The plaintiff therefore brought tins suit to set aside the defendants’ 
kohala, for possession, and foi registration of hei name after reversal of the 
Collector's order registering the names of the defendants The plaintiff alleged 
that the fourth defendant was a minor at the time of the alleged sale to the 
other defqpdants, and that the sale was therefore invalid , and that this kobala 
being unregistered could not have any effect as against hers which was 
registered 

The defendants alleged that the price of the land covered by their deed was 
less than Rs 100, and therefoi e there was no necessity for registering it , that 
the fourth defendant was not a minor at the time of sale, but that he and his 
mother had sold the property to pay the debts of the fourth defendant's father, 
one Sumbhoo Nath Sircar 

The Munsiff found that the fourth defendant was a minor ali the date of 
the isale to the defendants , but that the sale was valid, having been made by 
his mother as guardian of the fourth defendant, in order to pay his father’s 
debts He also came to the conclusion that the plaintiff had purchased with 
notice of the defendants’ purchase and possession, and that the defendants 

* Appeal from Appellate Decree No 1208 of 1882, against the decree, of T M Kirkwood, 
Esq , Judge of Mymensingh, dated the 24th of April 1882, affirming the decree of Baboo 
Bepm Chandra Eoy, Additional Munsiff of Netrokona dated the 4tb of April 1881 
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having been in possession under their purchase, and ever since the date of it, 
the plaintiff’s deed of sale, though registered, could not prevail against the 
defendants' unregistered deed 

The Judge on appeal held that the sale by the fourth defendant to the 
other defendants was valid, although he was a miror at the time, inasmuch as 
it was not void because so made, but only voidable, and his subsequent con- 
duct on obtaining majority had latified it, and that from the possession by the 
defendants it was to be presumed that the plaintiff had notice of their purchase 
He therefore dismissed the appeal The plaintiff appealed to the High 
Court 

Baboo Joge^h Chunder Bby for the Appellant 
Baboo Han Mohun Chakr avail for the Eespondents 
The Judgment of the Court (McDonell and Field, JJ ) was delivered by 
Fieldf J — In this case the plaintiff is purchaser under a [426 j registered 
conveyance from defendant No 4 Defendants 1, 2 and 3 are purchasers under 
an unregistered conveyance fiom the same person The Judge in the Court 
below has decided that the title of defendants 1, 2 and 8 ought to prevail 
against that of the plaintiff The Judge sa>s in his judgment “ The Munsiff 
IS wrong m finding, that now since the Act of 1877 registered documents of 
which the registration is compulsory, have no prioiity over unregistered docu- 
ments executed before 1877, of which the registiation was optional Under 
the present Act no document executed after the passing of the Begistration 
Act of 1864, if unregistered, and the registration was optional, can take effect 
against a later registeied document Bur the purchase under the later regis- 
tered document cannot prevail against the foimer unregistered purchaser, if it 
is shown (ist) that the earlier bill of sale was a legal conveyance, and (2nd) 
that it was accompanied by delivery of possession Such delivery of posses 
Sion divests the vendor of all title and retention of possession by a prior pur- 
chaser over a long period, and makes it propei to presume that the second 
purchaser had notice " This roust be taken to be an incorrect statement of 
the law since the decision of the Full Bench in the case of Naiain Chunder 
Chuckerbutty v Dataram Boy (I L E , 8 Cal , 597) The Judge then proceeds 
“ In this case undoubtedly possession was in 1276 (1869) transferred to the 
first purchasers, defendants Nos 1, 2, 3, who continued in peaceable and evi 
dent possession for nine years prior to the second sale, and for eleven years 
prior to the bringing of this suit The plaintiff is a relative of defendant No 4, 
and lives m a ban adjoining his , she is a woman, but a married woman, 
and her husband is a clerk in this office, and a man of some degree of educa- 
tion and intelligence , clearly then it must be presumed that plaintiff had 
notice of the former sale ’ The Judge accordingly bases his judgment on the 
ground that the registered purchase^ had notice This laises the question 
whether the case of a second registered purchaser having notice of a prior 
unregistered sale is an exception to the rule laid down in the Full Bench case — 
Narain Chunder Chuckerbutty v Dataram Boy (I L E , 8 Cal , 697) This is 
£127] a point which can scarcely be said to have been settled by the decisions 
of this Court In the case of Fuzluddtn Khan v Faktr Mahomed Khan 
(1 L B , 5 Cal , 336) the Chief Justice says (p 342) “ If, indeed, it could 
^ shown that the subsequent purchasei under the registered instrument had 
notice of the coveyance by the pnor unregistered deed, then the equitable 
doctnne which obtains in like cases in England? and which is explained m 
the case of Le Neve v Le Neve (3 Atk , 646 , 2 Wh & Tudor L 0 , 34) might 
preTent the registered purchaser from asserting his nghts against the unregis- 
tered under s 50 ” Clearly in this passage the learned Chief Justice does not 

'die in Onginai “ 
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decide the point In the judgment of Mr Justice PONTIFBX, at page 350, the 
question whether the plaintiff had sufficient notice was considered and decided 
in the negative It may then be said that the question of notice was consideied 
by one learned Judge to have arisen in that case In the case of Dtno Nath 
Ohose V Aluck Mom Dabee (I L E , 7 Cal , 753) Mr Justice Prinsep bases 
his decision upon the fact that the second and registered puichaser presumably 
had notice of the title of the first purchaser My judgment m that case 
proceeded upon other grounds In the Full Bench decision in Narain Chunder 
Chuckerbutty v Dataram Boy (I L E , 8 Cal , 597), Mr Justice PONTIFEX 
adverts to the question of notice, but inasmuch as the question of notice or no 
notice did not directly arise in that case, any observation made upon this point 
must be regarded as an “ obiter dictum ** We observe that the Madras High 
Court in two oases — Nallappa Goundan v Ibram Sahib (I L E , 5 Mad , 73) 
and Kondayya v Gurruvappa (I L E 5 Mad , 139) — have decided that the 
question of notice is immaterial, regard being had to the expiess provisions of 
the Eegistration Act Now, if we had to decide the question whether the case 
of a second registered purchaser having notice is an exception to the law laid 
down in the Full Bench case, we might, perhaps, think it right under the 
circumstances to refer this question to a Full Bench, but we think that in the 
present case the question does not really arise The Judge says in his judgment, 
The plaintiff is a relative [428] of defendant No 4, and lives in a ban 
adjoining his , she is a woman, but a married woman, and her husband is 
a clerk m this office, and a man of some degree of education and intelligence 
Clearly then it must be piesumed that plaintiff had notice of the foimer sale 
We think that no such piesumption aiises upon the facts stated There is 
some evidence that the plaintiff is related to defendant No 4, although what 
degree of relationship does not appear , but admittedly there is no evidence on 
the record that the plaintiff lives in a ban adjoining that of defendanlfNo 4 
In the case of Fuzluddin Khav v Fakir Mahomed Khaa, already referied to, 
PONTXFEX, J , says “ Accoiding to the English decisions, the notice of fraud 
must by very cleaily proved," and then he refeis to the case of Wyatt v 
Banvell (19 Ves , 435) the judgment in which contains the following passage 
“ We cannot peimit fraud to pievail, and it shall only be in cases where the 
notice is so clearly pioved as to make it fraudulent in the purchaser to take and 
register a conveyance in prejudice to the known title of another, that we will 
suffer the registered deed to be affected ’ Applying this pimciple to the 
present case, we think that the decision of the judge, m the Court below, is 
erroneous — first, because there is no clear proof of notice, and second, because, 
he has raised a presumption upon facts w hich do not support the presumption 
raised This being so, the question whether the case of a second registered 
purchaser having notice is an exception to the general rule laid down by the 
Full Bench case, does not arise , and it is unnecessary to decide it on the 
present occasion We must set aside the decree of the lower Appellate Court 
and decree this appeal with costs of all Courts 

Appeal alloived 

NOTES 

t Where in a conflict between a prior optionally registrable and unregistered deed and a 
subsequent registered deed, the person claiming under the latter deed has notice of the fomier 
deed, he will not be entitled to priority over the former, 16 Mad 148 F B , 25 Mad , 1 (BenSON 
and BHASHYAM lYANGAB), 6 feom 616 , 9 Bom 427 , 10 Bom 106, 27 Bom 408, 27 Bom 
452 , 8 All 640, 19 All 145 , 20 All 252 25 All 366 , (1908) AWN99 5ALJ 607, 
5 0al 836 8 Cal 697 (F B ) , 10 Cal 1073 11 Cal 667, 13 Cal 70 16 Cal 414, 22 Cal 179, 
56 P K* 1900 FBI 
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[4293 appellate CIVIL 

The 7th January, 1HH4> 

Present 

Mr Justice Mitteb and Me Justice Field 

In the matter of the Petition of Noorjehan Begum 

SaVhawat Ally and otliers 
venous 

Noorjelian Begum 


Act XL of ss 10, 12 and 21— Bengal ictlX of 1679, s 10 — 
CanceUatto7i of cci tificate 

Where an application is made under the pro\isions of s 21 of Act XL of 1858 to have a 
certificate granted under that Act recalled and a fresh certificate granted to another, the 
applicant should set forth in his petition a sufficient cause for such course being taken, and 
the Court should thereupon proceed to enquiie jtidicialhf whether such sufficient cause is 
established 

When the estate of a minor consists in whole or in part of 1 ind or any interest m land 
and when such application is inido, the Court cinonl^ pioccod to act in accordance with the 
provisions of s 12 of Act XL of 1858 and has no jurisdiction to grant mother certificate to 
any fit person, such i coursi being confined to cases in which the pioperty is of the desciip 
tion indicated by s 10 

Colonel Hedaiut Ali, Khan Bahadoor, died some time in the year 
1881, lea\ing two widows, Noorjehan Begum and Gooidustan Begum, a 
daughter Mussamut Amirunissa, an infant son and three daughters, also infants 
under the age of eighteen years Nooijehan Begum, on the 4th Octobei 1882, 
applied to the Court under the provisions of Act XL of 1858 and obtained a 
certificate appointing hci guardian of the persons of the minor children and the 
administrator of the property of hei deceased husband On the 5th May 
1883 Amirunissa applied undei the provisions of s 21 of Act XL of 1858 to 
ha've the oeitificate, which had been gianted to Noorjt'lran, cancelled, and to 
have a fresh certificate granted to her appointing her the guardian of the 
persons and the manager of the estate of the minors m the place of Noorjehan 
On the same day Noorjehan presented a petition to the Court praying that the 
estate of the minors might be placed under the management of the Court of 
Wards 

The District Judge thereupon, after making what he termed “ a somewhat 
prolonged enquiry, local and otherwise, liimself,* held that Amirunissa was not 
a fit and proper person to take charge of [480] the persons of the minors, nor 
to manage their property, and rejected her petition, and he directed the Court 
of Wards, ufider the provisions of s 10, Beng Act IX of 1879, to have the 
estate of the late Colonel Hedayut Ah taken under its management together 
with the persons of the minors 

A^nst that oidei Mussamai: Amirunissa now appealed to the High Court, 
and while the appeal wa s pend ing in the High Court, the Court of Wards 

• Appeals from Original Order Nob 227 and 228 of 1883, against the order wf J 
Esq , Otdcdating Jni%e of Patna, dated the 22nd and 28id June 1883 
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refused to take charge of the minors or undertake the management of the estate 

Mr Abul Hossetn, Munshi Mohamed r^^oo/and Baboo Saltgram Singh for 
the Appellant 

Moulvie Serajul Islam for the Respondent Noorjehan who did not prefer 
any appeal against the order 

The Judgment of the High Court (Mitter and FIELD, JJ ) was as 
follows — 

Field, J. — In this case Noorjehan Begum, the widow of Lieutenant- 
Colonel Hedayut All, deceased, obtained a certihcate on the 4th of October 
1882, granted under the provisions of the Mino/s* Act XL of 1858 On the 
26th of May 1883, a petition was presented by Amirunissa Begum under the 
provisions of s 21 of the Act This section provides that the Civil Court for 
any sufficient cause may recall any certificate granted under the Act, and may 
also foi any sufficient cause lemove any guardian appointed by the Court It 
IS clear that any person applying undei this «<ection ought to set forth in his 
or her petition a sufficient cause for recalling the certificate, and that the Court 
to which such petition may be presented ought to pioceed to enquire judicially 
whether such sufficient cause is established In the case before us the District 
Judge, after stating that he had ascertained by prolonged personal enquiry 
that there were dissensions amongst the members of the family of the late 
Colonel Hedayut Ah, which rendeied it undesirable for his widow Noorjehan 
Begum to continue as manager of the propert> , and that none of the other 
members of the family were competent to manage, proceeded to apply, 
under s 10, Beng Act IX of 1879, to the Court of Wards to have the 
estate of Colonel Hedayut Ah taken undei the management of such Court of 
[ 431 ] Waids Although the Judge does not m so many words say that he recalls 
the certificate pieviously granted on 4th Octobei 1882, it is clea* that 
he must haye intended to do so, as otherwise he could not have applied to the 
Court of Wards, regaid being had to the expiess language of s 21, Beng Act 
XL of 1858, and s 10, Beng \ct IX of 1879 It is objected in appeal before 
us that the Judge had no power to recall the ceitihcate without holding a pro 
per judicial enquiry, and that he was not justified in acting upon the personal 
enquiry which he states in his judgment that he had made 

The difficulty which we experience in dealing with this objection is caused 
by the fact that Noorjehan Begum, to whom the certificate had been granted, 
has not appealed against the order of the Judge She is howevei represented 
before us, and her \akeel has stated that the reason of her not appealing was 
that she was satisfied that the management of the estate should be taken over 
by the Court of Wards \ copy of the order of the Court of Wards has been 
placed before us, from which it appears that the Court have declined to assume 
charge of the estate, and it is represented to us on behalf of Noorjehan Begum 
that in consequence of the Court of Wards having so declined the charge she is 
now anx ous that the certificate gi inted to hei should not be recalled It was 
pressed upon us tnat wo should leave the District Judge to exercise his discre 
tion in granting a certificate to some other suitable person , but unfortunately 
the state of the law appears to preclude the District Judge from the exercise of 
any such discretion Section 10, Act XL of 1858, provides that “ if the estate 
of the minor consist of moveable property or of houses, gardens or the like, the 
Court may grant a certificate, to the public curator, appointed under s 19, Act 
XIX of 1841, or, if there be no pubhc curator, to aivy jit person whom the 
Court may appoint for the purpose ” No public curator has been appointed in 
these provinces under this section and in a case to which it applies the Judge 
may appoint any fit person, a case, that is, where the estate of the minor 
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oonaists of moveable property, or of houses, gardens or the hke But this section 
oan have no application to the present case Section 12 clearly applies, which 
provides that — “ If the estate of the minor consist, [432] m whole or in part, 
of land or any interest in land, the Court may direct the Collector to take 
charge of the estate, and thereupon the Collector shall appoint a manager of 
the property In the present case a part of the estate consists of land, and 
the District Judge could only proceed under s 12 As the law stood before 
the passing of Beng Act IX of 1879, the Collector had no option but to obey 
the mandate of the Civil Court Section 10 of the Court of Ward’s Act IX 
(B C ) of 1879 however expressly provided that it should be at the discretion 
of the Court of Waids to take charge of the person or property of a minor or 
refuse to do so Unfortunately this Act, in allowing the Court of Wards this 
discretion, did not provide what course was to be pursued, if the Court of 
Wards refused to take charge of the person oi property of the minor This 
case, inasmuch as it was not contemplated by Act XL of 1858, was not pro- 
vided for by that Let us now turn to s 21 of Act XL of 1868, which is 

as follows The Civil Court for any sufficient cause may^recall anv certificate 
granted under this Act, and may direct the Collector to take charge of the 
estate, or may grant a certificate to the public curator or any other person as 
the case may he” It is clear that tliese last words have reference to the pre 
vious provisions of the Act to which reference has already been made, and that 
a Civil Court when it recalh a certificate has no jurisdiction to grant another 
certificate to any fit person in cases in which s 12 applies, that is, in cases in 
which a minor’s estate consists, in whole or in part, of land No doubt the 
Court would have jurisdiction to deal with any application made under the 
earliei section of the Act, hut the Court has not itself the power of selecting a 
fit person If theieforo the older of the District Judge, which virtually recalls 
the certificate granted to Noorjehan Begum, be allowed to stand, the property 
will be without a manager, and the District Judge will have no jurisdiction to 
select a proper person to manage the property, unless some one comes forward 
and makes an application under s 3 Wo think it is not desirable that the 
estate of the late Lieutenant Colonel Hedayui Ah should be left in this con 
dition We think, therefore, that the pioper order to make in this case is to 
set aside the order of the District Judge of the 23rd June, and to direct 
[488] him to proceed to make upon the proper materials a judicial enquiry 
upon the petition filed under s 2 1 of the Act , and before proceeding to such 
enquiry he should call upon the petitioner to amend her ^ petition by stating 
distinctly the sufficient cause alleged for the recall of the certificate 

Hitter, J. — The petition of appeal in this case, which is alleged to be on 
appeal against the District Judge’s order of the 22nd of June 1883, mixes up 
with the matter of that order a further matter concerned with the order of 
the 23rd June with which we have just dealt It appears to us that as so 
much of the certificate as appointed Noorjehan Begum guajrdian of the children 
was never set aside, and as she theiefore continues to be the guaidian and 
entitled to the custody of the minois, the Judge was correct in directing the 
minors to return to her custody We, therefore, decline to interfere with this 
portion of the Judge’s order 

Appeal allowed in part and order varied 

NOTES. 

f Under b 21 of Act XL of 1658 there must be a juidicial inquiry before the oertifioate 
iSdanooUed, 10 Cal , 429 , (1881) A W N 4 , (1883) AWN 206 , (1888). A W N 279 , 

As to what are sufficient groundsfor removal see Marsh 244 , 7 W R 522 BLR Sup 
Vol 720 2 Lad Jur N S 200 ] 
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[ 10 Cal <88 ] 

APPELLATE CIVIL 

The 24th January, 1884 
Present 

Mr Justice Tottenham and Mr Justice Norris 

Soldo Nath Mashanta and others Defendants 

versus 

J W Laidlay and others Plaintiffs " 

Enhancement of rent, Suit for — Service of notice of mha^icement — 
Bengal Act VIII of 1869 s 14 

Service of notice of enhancement under b 14 of Bengal Act VIIl of 1869 munt be made 
strictly in the manner^ provided by that section Chinidet Mome Dossee v Dhv/roneedhur 
Lahory (7 W R , 2) followed 

When a tenure was hold by a Hindu and three Santhals and it was shown that service 
of the notice of enhancement had been personal on the latter, but onl} on the son of the 
former, who was an adult and living with his father as i member of a joint Hindu family, 
Held, that this was not suihcient service on the Hindu tenant 

Queere — Whether, if it had been «bown that the notice though served on the son had 
come into the hands of the father, that would not amount to a sufficient service of the 
notice 

This was a suit for arrears of rent at an enhanced rate after an alleged 
service of notice of enhancement The onl> material [434] point m the 
case was as to the sufficiency of the service of such notice For this^point 
the facts are sufficiently stated in the judgment of the High Court 

Baboo Prannath Pundit for the Appellants 

Baboo Bhowani Churn Dutt for the Respondents 

The Judgment of the High Court (Tottenham and Norris, JJ ) was 
delivered by 

Tottenham, J. — In this case we feel constrained, though reluctantly, 
to hold that the lower Courts were wrong in deciding that there has been 
service of notice of«enhancement upon the defendant No 1 

The tenants are four in number, one being a Hindu and the other three 
Santhals The Courts found that the notice of enhancement had been per- 
sonally served upon the three Santhals There was no personal service upon 
the Hindu tenant, but it was found that his son, who is an adult, had received 
the notice The Courts below have held that this was sufficient service 
within the meaning of the law 

Section 14 of the Rent Law provides that the notice shall if practicable, be 
served personally upon the ryot If for any reason the notice cannot be served 
personally, it shall be affixed at his usual place of residence The law does 
not provide that service on any member of his family or anv other person shall 
suffice 

Our attention has been called by the respondents ’ pleader to the case of 
Nobodeep Ohunder Shaha v Sonaram Dass (L R , 4 Cal , 692), in which it 

* Ap^al from Appellate Decree No 288 of 1888, against the decree of W F Meres, 
Esq , Officiating Judge of Midnapore dated the Slst August 1882, affirming the decree of 
Baboo Sbam Chand Boy, Munsif of Gurbetta, dated the 20th September 1881 
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was held that; where fche tenure was owned by a joint Hindu family, it is 
sufficient service of notice of enhancement under s 14 of the Bent Act, if any 
one of the co sharers is served with the notice That case does not apply to 
the present one, for the tenants are not members of a joint Hindu family If 
they were, the service on defendants 2, 3 and 4 would, no doubt, have been 
sufficient On the other hand, for the appellant the case of Chwidei Monee 
Dossee v Dhuroneedhur Lahory (7 W E , 2), has been cited, in which Sir 
Barnes Peacock held that service of notice must be strictly in the manner 
provided [488] by the Act, and that if the notice was served upon the agent of 
a defendant who was ^purdahniishecn lady, even if the agency weie established, 
that would not suffice 

It seems to us that we are bound to follow this authority which is liter 
ally in accordance with the words of the Act 

We have been asked to take it that the lower Couits found that the 
notice, thougli seived upon the son of the defendant, reached his, the defendant’s, 
hand, and if we could be satisfied that such was the finding of the lower 
Courts, we should be disposed to think it sufficient, but wo do not find this 
to be so The first Court thought that most piobablv the notice was comrauni 
cated to the defendant No 1 by his son The lower Appellate Court thought 
that the service effected on the adult son of defendant No 1 who was 
living as a joint membei of a Hindu family with his lathei, was a good service 
We think we are bound to insist upon the terms of the law being literally 
carried out We must therefoie, set aside the deciees of the lower Courts and 
direct that the suit be dismissed 

Under the circumstances we make no older as to costs 

Appeal allowed 

U 


NOTES 

[It Tvas hold jn 3 C r R , 4 J2 that i notice though served on the son would be valid 
if it actually roachod the father ] 
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APPELLATE CIVIL 

The 18th January, 1HH4 
PRESP NT 

Mr Justice Mittfr and Mr Justice Maclean 

The Secretary of State for India in Council Defendant 

versus 

Nundun Lall Plaintiff 

ParMion — ^utwara — Bevenue-paynig estate — Bemj Act VIII of 1876, Part II 
and s 4, els (8) and (9) — Civtl Procedure Code (Act XIV of 1882), % 266 
In 1861 an estate was brought under butwara under the provisions of Regulation XIX 
of 1814 At such butwara a portion of the estate being land covered with water and unfit 

* Appeal from Appellate Decree No 2S70 of 1882, against the decree of A W Cochrane 
Esq , Officiating Judge of Tirhoot, dated the 2l8t August 1882, affirming the decree of 
Baboo Idohendro Nath Bose, Subordinate Judge of that District, dated the 14th September 
1881 
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for cultivation was not divided, but loft ]omt amongst all the co sharers the land revenue 
payable on account of the whole estate being apportioned amongst the several estates into 
^ which the portion divided was split up Subsequently, on the po iiion remaining joint beoom 
mg dry and fit for cultivation, an application was made by one of the co sharers to the Golleotor 
to partition the same under the provisions of Beng [ 436 ] Act VIII of 1976, but that ollioor 
refused to do so, on the ground that the land ** did not bear in assessed revenue and was not 
shown in the towjt 

In a suit brought under the above circumstances to compel the Golleotor to make the 
partition and in the alternative to have it made by the Civil Court lleldt that, though the 
reason given by the Collector for refusing was an erroneous one, he was not bound to make 
the partition under the provisions of Beng Act VIII of J.876, as the land m suit was not 
liable for the payment of one and same demand of land revenue, and was therefore not a 
joint undivided estate within the terms of s 4, cl (9) of that Act 

Held, also, that the word “ estate * as used m s 2G5 of the Civil Procedure Code must 
not be construed in the same limited and defective sense in which it is used in Act VIII of 
1876* but must be taken to be there used in its oidiuarv signification, and that consequently 
the plaintiff was entitled to a decree for partition under the provisions of that section 
Chundemath Nundt V Hur Naram Deb (I L R 7 Cal 16-)) approved 

^ This was a suit brought to obtain a partition of certain defined lands 
^ within the limits of mou/ah Hosainpur Jamayad The plaintiff alleged 
— and there was no dispute as to the facts — that in the hutway a of that 
mouzah, which took place in 1851, the portion now sought to be partitioned 
was left ismali for all the co shaiers of the village, as it was then land 
covered with water and unfit for cultivation In 1876, however, the land 
dried up, and the plaintiff applied m 1878 to the Collector to partition it An 
Amin was thereupon deputed by the Collector to measure the land and 
ascertain the rates for the purpose of allotting the several shares, but ultim^ately, 
on the 9th January 1880, the Collector refused to make the hutioara, on the 
ground that the land did not bear an assessed revenue and a numbei in the 
iowji as a part and parcel of Hosainpur Jamayad, and it was left as the 
ijmalt land of the several co sharers at the hutuaia of 1851 

At that hutwUra the levenue was apportioned between the co-sharers, and 
the plaintiff contended that it not only represented the land of the mouzah 
which was brought under the division, but also the land which was then left 
tjmah and which was now sought to be partitioned 

The plaintiff accordingly made the Secretary of State for India a paity- 
defendant, and prayed that the order of the Collector might be set aside 
and that he be directed to partition the land in suit, and C487J in the alterna- 
tive he asked that the land might be partitioned by the Civil Court and his 
share allotted to him 

In the Original Court the main contention was that between the plaintiff 
and the Secretary of State A third party intervened and claimed to be 
entitled to julkur rights over the land in suit, but that portion of the case 
formed no portion of the subject matter of the appeal, either in the lower 
Appellate Court or in the High Court , 

The Original Court held on the issue between the plaintiff and the Secre- 
tary of State that to say that the land in suit did not bear an assessed revenue 
and a iowst number was absurd, for the burden of the revenue was not taken 
off it at the butwara in 1851, but the land was merely left tjinab and the 
revenue, apportioned on the remaining lands of the village In the Court’s 
opinion this did not convert it into lakheraj, but it remained the mal land of 
the village It held, therefore, that the Collector was wrong in refusing to 
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make the partition asked for, and accordingly gave the plaintiff a decree, direct- 
ing the Collector to make the partition and gave certain of the costs against the 
Secretary of State * 

In the lower Appellate Court it was urged that the Civil Court could not 
interfere, and that the Collector had rightly interpreted the butwaia law , that 
there was no provision of law by which the Collector could have made a 
wara of the land , and that no costs should have been given against the Secre- 
tary of State, because he acted as a ludicial officer in passing the order he did 

The lowei Appellate Court, howevei, dismissed the appeal with costs, 
holding that the Collector had acted in his executive capacity, and that the 
decision of the Original Court, in holding that the land in suit must be taken 
to be land assessed with the (sic) revenue, and that it 'was an error if it did 
not appeal in the towji roll 

Against the lattei decision the Secret aiy of State now preferred a special 
appeal to the High Court 

The Senior Government Pleadei, Baboo Annoda Pm sad Bonnmjce for the 
Appellant 

Baboo Abmash Chunder Banmjee for the Respondent ® 

The Judgment of the Court (Mitteb and Maclean, JJ ) was delivered by 

[488] Hitter, J — This suit was brouglit for obtaining an order foi partition 
of certain defined lands measuring 191 bighas 18 cottahs 10 dhurs and 7 
chattacks under the following circumstances 

The lands in suit originally appertained to an estate No 1212 on the 
rent w)!! of the Collector of Tirhoot The plaintiff’s piedecessor m title held a 
share amounting to 5 gunda 9 annas in the said estate 

In 1851 this estate was hi ought under butwara under the then butwaia 
law, Bugulation XI K of 1814, and the share belonging to the plaintiff’s pre 
decessor in title having been separated was recorded as No 4080 of the iowjt 
The lands in dispute, however, being not then fit for cultivation but covered 
with water were not divided but left joint amongst all the co-sharers of the 
present estate, whose shares were recorded in separate numbers In appor 
tioning the entire revenue payable on account of the parent estate, calculation 
was made excluding the assets of the disputed lands 

Recently these lands ha'ving become dry have become fit for cultivation 
The plaintiff (respondent) made an application to the Collector for the parti- 
tion thereof, by alloting to him a defined portion in proportion to his share 
of 9 annas 5 gundas The revenue authorities at first entertained this apphoa- 
tion and commenced the initial proceeding in the shape of measurement of the 
lands in suit for the purpose of making the allotment asked for, but subsequently 
they refused to proceed with the proceeding and rejected the application for 
butwara, on the ground that the land did not bear an assessed revenue and 
was not sh5wn in the tow 3 % ” Thereupon the plaintiff commenced the present 
smt, making the Secretary of State for India in Council and his co-sharers 
defendants 

He made the Secretary of State for India in Council defendant because 
he contends that the revenue authorities under the butwara law were l^ound to 
effect the pai^ition prayed for on his application The suit was answer^ by the 
Secretary of State for India in Council by the plea that the revenue authorities 
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tar ftoxQ being bound were not even competent to entertain the application for 
^Pwaraf the co*sharers who were made defendants not having [489] contested 
the suit The question discussed mainly in the lower Courts was the one thus 
raised between the plaintiff and the Secietary of State for India in Council 
The decision of the lower Courts being against the latter, this appeal has 
been preferred to this Court 

It seems to us that the contention raised before us by the appellant is 
vahd There is no provision m the present biitwata law, Beng Act VIII of 
1876, which apphes to the facts of this case Part II of the Act deals with 
the subject of the right to claim partition This right is given to a recorded 
proprietor of a joint undivided estate only By s 4 a joint undivided estate 
IS defined to be ** all lands which are borne on the revenue roll of a Collector 
as liable for the payment of one and the same demand of land revenue, etc , etc ” 
Now the land in suit is not liable for the payment of one and the same demand 
of land revenue , because by the butwara of 1851 the land revenue which was 
demandable in respect of the parent estate was apportioned amongst the 
several estates into which it was divided, so that in respect of them it cannot 
now be said that the demand is one and the same *’ The revenue authorities 
were, therefore, right in refusing the application for partition, although the 
reason upon which the refusal was made was erroneous The said reason was, 
as already stated in the language used in the judgment of the Subordinate 
Judge, that the land did not bear an assessed revenue and was not shown lu 
the towji ** This is not correct, because what was done m the butwara of 1857 
had not the effect of making these lands revenue free, or excluding them from 
the revenue towji A certain interest in the land in suit after the partition of 
1851 continued to appertain to the new estates which came into existence 
after the butwara was effected For instance, after this paitition the estate 
allotted to the (plaintiff) respondent comprised the defined lands assigned to it 
and an undivided fractional share (represented by 9 annas 5 gundas) of the 
land in suit 

Although the contention made in this appeal is valid, yet we aie not called 
upon to interfere with the decree for partition made in the lower Courts That 
decree is quite in accordance with s 265 of the Code of Civil Procedure But 
it was contended before us that the word estate,’’ which occurs in this section 
1**01 IS used in the same sense in which it is used in the butwara law, Beng Act 
VIII of 1876 But this contention does not seem to us to be correct The 
definition of “ estate ’ as given in the butwaia law, seems to be defective , for 
instance, it excludes definite lands held jointly by owneis of estates lecorded 
in the Collectoi’s towjt, in separate numbers Theie is no reason suggested 
why this restricted meaning of the word should be adopted in construing this 
word used in s 265 of the Code of Civil Piocedure On the other hand, it 
will facilitate the ends of justice in many cases if we constiue the woid 
“ estate ” here in its ordinary signification In Chundernath Nundi v Hur 
Naratn Deb (I L B , 7 Cal , 153) this Court adopted this construction of 
s 266 of the Code of Civil Procedure 

The result is that, although the appellant was unnecessarily made a 
defendant, yet the decree that has been awarded is correct, except as to costs 
payable by him But, under the circumstances, he is not entitled to recover 
costs against the (plamtiff) respondent , because the revenue authorities, by 
entort^aim^ the application for butwara, put the latter to unnecessary costs 
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We accordingly modify the decrees of the lower Courts by reversing those 
portions of them which award costs against the appellant who will be entitled 
to recover costs of this appeal from the respondent 

Appeal allowed and decree modtfied 

H MOTES 

[MMlMlNe OF ESTATE— 

What IS an * estate * within the meaning of section 54 of the Oivil Procedure Code of 
1908 (265 of the Code of 1882) ? The word ' estate ’ is used in its ordinary meaning and should 
not be construed in a limited and restricted sense, 10 Cal , 435 Sheri lands, that is, lands 
held under a lease from government for a fixed period come within the terms of the section, 
16 Bom , 528 , but not isolated plots of land which fall short of bemg the share of a oo 
sharer of a Mahal, 6 All , 452 , A ryotwari holding, has been held not to be an * estate ' with 
in the meaning of the section, 6 Mad , 97 7 Mad , 382 

As regards the applicability of the section to suits for pirtition of estates when no separate 
allotment of revenue is prayed for, see 24 Cal , 725 (745) F B The limitation applicable to 
the execution of the decree in this case was dealt with in (1889) 16 Cal , 598 (600) j 

[local 440] 

APPELLATE CIVIL 

TJie 7th February t 1884 
Present 

Mr Justice Tottenham and Mr Justice Norris 

Harrington (Defendant) Appellant 

versus 

Gonesh Rov (Plaintiff) Respondent 

hvmxUtMon — Absence of defendant from Bnksh India — Act XV of 1877, s 18 

Section 18 of the Limitation Act, which excludes the time during which a defendant has 
been absent from British India m computing the period of limitation for any suit, does not 
apply to a case when, to the knowledge of the plaintifi, the defendant, though not residing in 
British India, is represented by a duly con^atitutod agent and mookhtar 

CMil This was a suit to recover possession of 91 bighas 8 cottahs 18 dhurs of 
land, bemg a portion of some 190 bighas which the plaintiff held in the defen 
dant’s zamindari as mourasi kadimijote The allegation m the plaint was that 
in the cultivation season the defendant demanded a termer kabuliat with an 
enhanced rate of rent, and as the plaintiff would not agree, the defendant on 
the 17th Jait 1287 F , corresponding with the 10th June 1880, dispossessed him 
The suit was instituted on the 25th May 1881 against a Mr Crowdy, who 
was the manager and mookhtar of the defendant and in charge of the Bhug 
wanpur Concern, and a summons was issued to him, and the 14th June 
hxed for hearing the case On that date Mr Crowdy presented a petition 
stating that Mr E T Hainngton was the proprietor of the Bhugwanpur Con 
corn, and that the land claimed by the plaintiff was situate in that concern , 
that as the proprietor was in England, and he was simply the manager, he 
could not personally be made a defendant, and that the suit should have been 
brought agwnst Mr Harrington The plaintiff was thereupon asked to state 
whether he meant to sue Mr Crowdy as manager and mookhtar or as proprietor, 
and whether he alleged that Mr Crowdy dispossessed him in his pnvate 
capacity or as manager of the factory In reply, on the 16th June, the plaintiff 
a petition stating that he did not know Mr Harrington, but only kiiew 

~ 7 — 

♦ Appeal froAi Apellate Decree No 223 of 1888, against the order of W Verner, Ksq 
Judge o| Bhagulpare, dated the 7thMay 1883, reversing the order of Hafes Abdul Kurm 
Khan Bahiidoor, Beeond Subordinate Judge of that distnct, dated the 17th Match 1662 , 

'a 
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Mr Crowdy, and that he meant to make the factory defendant, and he prayed 
that the plaint might be amended by putting down in the place of the 
defendant — “ E T Harrington, pioprietor, by W S Crowdy ** 

Mr Harrington was accordingly made defendant on the 16th June 1881 

In hiB written statement, amongst other pleas raised, he contended that 
the suit being one governed by s 27, Bengal Act VIII of 1869, it was barred 
by limitation as tife year allowed since the date of dispossession had expired 
before he was sued 

In answer to that plea the plamtilf contended that as Mr Harrington 
was in England, under s 13 of the Limitation Act no limitation could run 

The Original Court, without going into the other issues raised, dismissed 
the suit, holding that it was barred 

C4M] On appeal the lower Appellate Court, while agieeing with the Court 
below that the period of limitation which governed the case was one year, and 
that it must be taken that the suit was instituted against Mi Harrington on 
the 16th June 1881, said however that s 13 of the Limitation Act applied, and 
reversing the decree of the lower Court remanded the case foi trial on its merits 

Against this order of remand the defendant now speciallv appealed to the 
High Court 

Mr It E Twtdalc appeared on behalf of the Appellant 

No one appeared on behalf of the Eespondont 

The Judgment of the High Court (Tottenham and Nohhis, JJ ) was 
dehvered by 

Tottenham, J — It is unfortunate that in this appeal nobody has appeared 
for the respondent, and theretoie no arguments have been put before us in 
favour of the District Judge’s order 

It appears to us that the reason given by the District Judge for holding 
that the suit was not barred by limitation cannot be supported in law The 
Judge relies on s 13 of the Limitation Act, which provides that ** in computing 
the period of limitation prescribed for any suit, the time during which the 
defendant has been absent from British India shall be excluded He goes on 
to say admittedly Mr Harrington,’ the defendant m this case, has been so 
absent from the date of dispossession till now’ It seems, however, that 
Mr Harrington is represented in this country by Mr Crowdy, who, in the 
hrst instance, was made a defendant in the case as manager and mookhtar of 
the Bhugwanpur Factory 

If the Judge’s inter pi etation of s 13 were collect, there would be no 
limitation at all as against a proprietor residing in England, although suits 
might be conducted for and against him through his agent in this country It 
is impossible to believe that this was the intention of the law Mr Harrington, 
the proprietor, was not made a defendent until the 16th June 1881, and by 
s 22 of the Limitation Act a suit as against him is to be taken to*be instituted 
on that date That was more than one year after the alleged dispossession 
It seems a hard case that the plaintiff should be shut out from relief by his 
^oranoe that Mr, Hanrington was the real proprietor , but, as observed by the 
L448] Subordinate Judge, he was clearly aware that Mr Crowdy was not the 
proprietor in that he sued him merely as “ manager and mookhtar ” It was, 
therefore, within his power to ascertain against whom the suit ought to have 
been brought 
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Upon a stnoti interpretation of the law we think that the Subordinate 
Judge waB right in holding that the suit was barred 

We must, therefore, set aside the ordei of the lower Appellate Court, and 
restore that of the first Court with costs, one gold mohur 

Appeal allowed 


NOTES 

[OYBRRULfiD- 

In this case it was held that s 13 of the Limitatiou Act 1877 did not apply when to 
the knowledge of the plaintiffs, the defendants, partners in a flnn, are during their absence 
carrying on business in British India through an authorised agent This was dissented 
from in 14 Cal , 457 , 9 C P L B 72 (74) , and finally oven uled in (1898) 26 Cal , 196 2 
C W N 269PB3 


[10 Gal M3 ] 

SMALL CAUSE COUBT EEFEBENCE 

The 6th March, 18S4 
PRi^SBNT 

Sib Bichard Garth, Kt , Chief Justice, and 
Mr Justice Cunningham 


Kannye Loll Sett and anothei Plaintiffs 

versxis 

Nistoriny Dossoo and another Defendants 

Mortgage of leasehold propolg — MoUgagee in possession —Liability foj lent — 
Transfer of Piopeity Act — let IV of 188A, ss 65, 7b 

Where the subject of a mortgigc is leasehold property, and the mortgagee is put into 
pobsession under circumstances which amount to an assignment or transfer of the leasehold 
interest, the mortgagee bocouies liable, as a rule, bo pay the rent but where the mortgagee 
IS in possession gnd his name is registered in the landlord’s books as the tenant, there can 
be no doubt as to his being liable for the rent 

The plaintiffs in this case were the owners of certain land, No 8, Juggo Mohon 
Mullick's Place, and some time back let out to the defendant Toolamoney 
three plots out of the land above mentioned, on which the lattoi built some 
tiled huts which she let out to tenants Subsequently on the 10th Assar 1282 
(June 1875), Toolamoney mortgaged the tiled huts on this land to one Nistonny 
Dossee Nistonny then entered into possession and lepaired and built other 
huts thereon 

This mortgage and the fact of Nistonny being in possession coming to the 
knowledge of the plaintiff, his agent induced Nistonny to have her name 
entered in the landlord’s books as the tenant of the property, and received 
rent from her at the rate of Bs 53 a month and also a salami of Bs 150 

In 1879, Toolamoney brought a suit against Nistonny to redeem the pro- 
perty mortgaged and tor an account, and obtained a [ 414 ] decree against her 
Subsequently to this decree Toolamoney paid rent up to Aghran 1288 

♦ ^all Cause Court Reference under s 69 of Act XV of 1882 and s lsi7 of the Civil 
Procedure Code, by Baboo Koonjo LaU Banerjoe, Second Judge of the Calcutta Court of 
Small Oauaee 
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Bent of the premises having since then fallen in arrear the plaintiffs 
brought this suit in the Court of Small Causes against Toolamoney and 
Nistonny for Bs 1,062, being the rent due from Pous 1288 to Joisto 1290 

The Second Judge of the Small Cause Court found that Toolamoney was 
the real tenant and that Nistonny was merely the mortgagee in possession, 
and gave the plaintiffs a decree against Toolamoney, dismissing the suit as 
against Nistonny, ^bating that his ]udgment was, however, contingent on the 
opinion of the High Court, whether on the facts stated and the law applied, 
the decree should be against Toolamoney alone or against both Toolamoney 
and Nistonny 

On the reference Mr Bonnerjee appeared for the Plaintiffs and Mr 
Trevelyan appeared for Nistonny 

No one appeared for Toolamoney 

The Jadjment of the High Court was delivered by 

Oarthi C»J. — The Judge of the Small Cause Court has made a mistake 
in this case 

Whenever the subject of a mortgage is leasehold property, and the mort- 
gagee IS put in possession of it, under circumstances which amount to an 
assignment or transfer of the leasehold interest, the mortgagee becomes liable, 
as a rule, to pay the rent But m this case there is no doubt about the matter, 
because the mortgagee has not only obtained possession, but has had her name 
entered in the landlord’s books as the tenant of the property in the place of 
Toolamoney Nistonny is, therefore, liable for the rent, and the suit must 
be dismissed altogether as against Toolamoney 

The Small Cause Court Judge appears to have been misled by the la«iguage 
of 8 76 of the Transfer of Property Act, but it will be found that neither 
that section, which relates to mortgagees in possession, nor s 65, which relates 
to the duties of mortgagors, contain any rules applicable to cases like the 
present Those cases are, therefore, governed by the general law 

The plaintiff will be entitled to the costs of this reference from the defen- 
dant Nistonny 

Attorneys for Plaintiffs MtUer and Bungo * 

Attorney for Nistonny Dwarkanath Dutt » 


NOTBB 

[ MOBTOAOE OF LEASEHOLDS— 

A mortgage with possession of leasehold property may be made either by assignment or 
sub lease of the tenure 

Where there is an assignment, the mortgagee will bo liable to the lessor not as mortgagee 
of the lessee’s interest hut on the ground of the privity of estate arising from thb vesting of 
the assignor’s interest in the assignee, 10 Gal , 448 , 12 Cal , 185 at 189 , 17 Mad , 296 , 1 
Bom . 70 (78) .,29 Bom , 391 7 Bom , L R , 313 (318) 

It 18 not necessary that there should be an express assignment , it is enough if he is put 
in possession under oiroumstanoes that amount to an assignment or has his name entered in 
the landlords’ books (10 Cal , 443) or has collected rents from the subordinate holders, 2 C 
L B , 323, but compare 25 Cal , 838 (847, 848) or done some act evidencing entry into posses 
Sion, 29 Bom , 391 7 Bom , L R 313 ] 
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[4*6] APPEAL FEOM OBIGINAL CIVIL 

The 6th March, 1884 
Pebsent 

Sir Eicharp Garth, Kt , Chief Justice, and Mr Justice 
Cunningham 


The Corporation of the Town of Calcutta Defendant 

versus 

Andferson Plaintiff 

Ltabthty of Commissioners of Corporation of Calcutta for breach of statutory 
duty — Calcutta Municipality Act (Bengal Act IV of 1876), ss 189, 191, 213, 
219, 220, 252 — Obstruction in Public way — Suit for damages — Limitation 

Act (XV of 1877), s 5 

Under s 169 of Bengal Act IV of 1876 the roads and streets in Calcutta are vested in the 
Commissioners of the Corporation oE the Town of Calcutta, and s 191 provides that the 
Commissioners shall, so far as the Municipal funds permit from time to time, cause the 
public streets to be maintained and repaired, and for such purpose may do all things necessary 
for the public safety and convenience ” 

Sections 252 and 213, respectively direct the Commissioners on opening the roads, and 
persons to whom they have given permission so to do to fence and light an> excavations 
so made 

In March 1882 the Commissioners at the request of the Executive Engineer of the Public 
Works Bepartment of the Government of Bengal, permitted the latter to open up one of the 
roads in Calcutta for the purpose of carrying of! surplus water from a tank which was under 
the charge and control of such Executive Engineer aforesaid, and for the purpose of connect 
mg the tank with the public sewer 

Permission was granted on the usual condition that a contractor licensed to do such 
works by the Municipality (but who was not in their employ further than the Commissioners 
had power to cancel his license, nor was he in the employ of the Secretary of State for India) 
should be employed in the work Such a < ontractor was employed by the Secretary of State 
and obtained a license from the Commissioners empowering him to break open the road 

The rc»ad was opened, but was left unfenoed and insufficiently lighted at night 

The plaintiff in driving along this road after dusk, drove into the hole and was badly 
injured, and sued the Corporation, the contractor and the Secretary of State for damages 

Held by the Court of First Instance (1) that the Secretary of State was not liable, because 
he came within the established rule that one who employs another to do what is perfectly 
legal must be presumed to employ that other to do this in a legal way , (2) that the Corpora 
tion who had a statutory obligation imposed upon them to repair and maintain the roads, 
were liable to the plaintiff for a broach of their statutory duty that where there is a CM6] 
dangerous obstruction d fortiorx where such dangerous obstruction results from a permission 
accorded by tl^e Commissioners, they are to be held liable for damage caused by it , (8) that 
the contractor also was liable 

Held on appeal that the fact that the Commissioners gave permission to another person 
to open up the road although for a perfeotlj proper purpose, would not relieve them from 
their statutory duty under s 191 of Bengal Act IV of 1876 

The fact that the plainiiR s attorney on being served with notice of appeal failed to notice 
that a party who had been a defendant in the Court below had not been made a respondent in 
the aj^peal, coupled with the fact that the application made b^ the plaintiff to make 
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defendant a party respondent after the period of limitation had expired, was not made at the 
earliest opportunity possible, is not a sufficient ground under s 5 of the Limitation Act for 
non prosecution of the appeal within the period allowed 
Appeal from a judgment of PiGOT, J , dated the 27th Tune 1883 

In the month of March 1883 the Executive Engineer of the First Calcutta 
Division of the Public Works Department, under whoso charge were the 
Calcutta maidan and the tanks thereon, finding that a certain tank, called 
Monohar Dass* tank, overflowed its banks, applied for leave from the defendant 
Corporation to cSinect the said tank with the public sewer m Chowringhee 
Boad, which permission the defendant Corporation gave under s 213 of Beng 
Act IV of 1876 on the usual condition that one of the contractors, licensed by 
the defendant Corporation to carry out such works, should be employed to do 
the work by the Government In pursuance of this condition, one Nolit Mohun 
Chatterjee (one of the defendants) was employed, and he sent in an application 
to the defendant Corporation asking for permission to open up the road 
Permission was granted, and on the morning of the 23rd March the road was 
opened up from the east side to the centre of the road, and the earth thrown 
up to a height of three or four feet alongside the excavation on its south side , 
it appeared from the evidence that there was no fencing placed round the exca 
vation, and that until after such time as the accident, hereafter to be mentioned, 
took place the excavation was msufliciently lighted by one street lamp, such 
as IS ordmaiily used for road repairs, placed on the giound at the w^est end of the 
excavation on the north side of the mound of earth, and in such a position that 
the light from it was not visible CM7] to persons going along the road either 
from the north or frbm the south It also appeared that a public street lamp, 
which stood on the footway m a line with the excavation, was alight at the 
time of the accident A little after seven o clock on the evening of the 23rd, the 
plaintiff, who was being driven by a friend, one McDonell, was coming^down 
Chowringhee Boad from the north, in a gig, and owing to the insufficient light 
and want of fencing the horse fell over the mound, and the plaintiff and 
McDonell were thrown out of the gig, the plaintiff falling into the excavation and 
receiving considerable injuries, which kept him in hospital for five weeks and 
obliged him on leaving hospital to take a sea voyage, to reciuit his health, 
which lasted another five weeks Previously to the accident the horse had 
been driven for some miles, and it did not appear either that he was a lestive 
horse, or that the pace at which he was being driven was excessive 

The plaintiff at first brought his action foi damages against the Corpora 
tion and Nolit Mohufi Chattel jee the contiactor, but the Corporation in their 
written statement denied their liability, stating that the excavation was made 
under the orders of the Executive Engineer of Government, and not undei 
their superintendence, and that if any one was liable it was the Secretary of 
State for India The plaintiff then amended his plaint, making the Secretary 
of State a party defendant 

Mr Pugh and Mr Hill for the Plaintiff 

Mr Branson, Mx T A ipcai , and Mr Trevelyan for the Corporation 
Mr Bonnerjee and Mr Oaspe^ for Nolit Mohun Chattel jee 
The following is the judgment appealed from — 

PlGOT, J — The plaintiff in this case sues the Corporation of the Town of 
Calcutta, f^e Secretary of State for India in Council and Nolit Mohun 
ChatterjGG , and he states his cause of action thus — 

“ The defendant Corporation is a body corporate, in whom all public 
streets m the town of Calcutta (not being the property and kept under the 
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control of the Goyernment) and also all sewers, drams, tunnels and culverts 
m, alongside or under the [448^ public streets, whether made at the cost of 
the defendant Corporation or otherwise, and all works, materials and things 
appertaining thereto are, and since the first day of July 1876 have been vested , 
and since the date aforesaid the defendant Corporation has had the sole 
management and control of the said public streets, and it is, and since the 
date aforesaid, has been the duty of the defendant Corporation to maintain 
and repair the said public streets and for such purpose to do all things neces* 
sary for the public safety 

Chowrmghee Boad is one of the public streets in the town of Calcutta 
vested in the defendant Corp6ration as aforesaid 

On or shortly before the 23rd day of March 1882, the defendant Corpora 
tion caused or authorised and permitted a deep hole or excavation to be made 
in and across a considerable portion of Chowrmghee Boad aforesaid, and 
opposite a certain tank called Monohur Dass’ tank, and on the said 23rd 
March 1882 the defendant Corporation wrongfully and negligently permitted 
the said excavation to he and remain unfenced and unguarded and msuihciently 
lighted, so as to be dangerous to persons lawfully passing along the said road 

On the evening of the 23rd March 1882, between the hours of seven and 
eight o’clock P M , when it was already dark, the plaintiff was lawfully passing 
along the said road in a carriage which was being driven with ordinary caution, 
when, in consequence of the said excavation having been left m such unfenced, 
unguarded and insufficiently lighted condition, the horse attached to the 
sard carnage fell into the said excavation, and the plaintiff was violently 
thrown out of the said carnage and into the said oxca\ ation 

!fhe effect ol the said fall upon the plaintiff was the plaintiff’s forehead 
and scalp were severely lacerated, bruised and wounded, and his frontal bone 
was iniured, and the plaintiff suffered great pain, and became and was for 
some time dangerously ill, and was compelled to remain in hospital under 
medical and surgical treatment from the said 23rd of March last until the 1st 
of May last, and was then discharged from hospital only in order that he 
might and upon the understanding or condition that he should take a sea tnp, 
and by reason of his said injuries and the shock [449 J to his nervous system 
the plaintiff s constitution and bodily health and strength have been injured, 
and the plaintiff has been and is permanently disfigured, and the plaintiff 
was thereby put to an expense of Bs 117 tor medical and surgical attendance 
and nursing 

The defendant Nolit Mohun Ohatterjee was, as the plaintiff is informed 
and believes, employed as a contractor to make the said excavation, and the 
same was, as the plaintiff is informed and believes, m fact, made by or under 
the immediate directions^ of the said defendant Nolit Mohun Chatterjee, and 
the plaintiff submits that it thereupon became and was the duty of the said 
defendant as well as of the defendant Corporation to cause the said excavation 
to be fenced, guarded and sufficiently lighted, and that the said defendant 
Nolit Mohun Chatterjee, as well as the defendant Corporation, is liable to the 
plaintiff for the damages sustained by the plaintiff from his said fall ” 

The Corporation of the Town of Calcutta put in a written statement md 
said — 

“ The powers and duties vested m and imposed on the defendant Corpora- 
tton are those prescribed and defined by Act IV of 1876 of the Bengid Counod 
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“By & 213 of the said Act it is provided, tnter aha, that no person shall 
make a hole in any public street without the permission of the defendant 
Corporation in writing, and when such permission is granted to any person, 
he shall, at his own expense, cause such hole to be sufbciently fenced and 
enclosed until the hole is filled up and otherwise made secure, and shall cause 
the same to be suffaciently lighted up at night 

“ In the month ot March last the Executive Engmeei of the First 
Calcutta Division of the Public Works Department under the Government of 
Bengal, in whose charge the maidan of Calcutta and the tanks therein are, 
being desiious, for the purpose of better draining the said maidan, to connect 
the tank known as Monohur Dass tank with the public sewer in the Chow 
rmghee Boad, applied to the said Corporation for leave to connect such tank 
with such sewer, which permission the defendant Corporation gave, and 
thev authorised the said Executive Engmeei undei the said s 213 to open the 
said Chowrmghee Boad for the purpose of connecting the said tank with the 
said sewer 

[460] ‘ ‘The said Executive Engmeei, as the defendant Corporation is 
informed, entrusted the work of making the necessary excavation and laying 
the pipes for the purpose of making the desiied connection between the said 
tank and sewer to the defendant Nolit Mohun Chatterjee, who was at that 
time one of the persons licensed by the Corporation to do such work and who 
was bound to act m the performance of any such work m accordance with 
rules framed b> the Engineer to the Coipoiation m that behalf, but the said 
last mentioned defendant w^as not m any way employed by, or acting as the 
agent or contractor of, the Corporation in lespect of the said work, noi was 
the said last mentioned defendant under or subiect to the defendant Corporation 
m any wa\ further oi otherwise than he was liable to have his license fcyfeited 
on the breach by him of any of the rules fiamed b\ the defendant Corporation 
for the guidance of such licensed drainage contractors ' 

They then plead that the excavation was made under the ordeis of the 
Executive Engineer, and deny it was made by them oi under their supeimten 
dence, or that any duty was cast on them in lespect thereof and in paia 6 
put the plaintiff to proof and then say — 

“ The Chairman of the defendant Corporation w is at first led to believe 
that the said excavation made by the said defendant Nolit Mohun Chatterjee 
was left entirely unlighted, but he has since been informed that it was lighted 
by two lamps and was situate immediately opposite to two biight gas lamps 
which aie at the door of Mr Gubboy s houses Nos 9 Jbo 21, Chowrmghee , and 
the defendant Corporation believes that if the oonve\ ance m which the plaintiff 
was driving had been driven with due and proper caution the horse attached 
thereto would not have fallen into the said excavation 

“ The defendant Corporation deny that thev Wrongfully and negligently 
permitted the said excavation to remain unfenced and unguarded and insufficiently 
lighted, and they submit that, under the circumstances heieinbefore stated, no 
duty devolved on them to fence, guard or light the same • 

** The defendant Corporation submit that if any one is liable to the plaintiff 
in this suit it is the Secretary of State for India m Council and the said Nolit 
Mohun Chatterjee '* 

C48i] The plaintiff then amended the plaint, including the Secretarv of 
State for India m Council as defendant, and setting out that the defendant 
Noht Mohun Chatterjee made the eifccavation not as agent of the Coiporationi 
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but under the orders of the Executive Engineer of the First Gs>loutta Division 
of the Public Works Department under the Government of Bengal, the said 
Executive Engineer having, as the defendant Corporation further allege, applied 
to and obtained authority from the defendant Corporation to open the said 
Chowringhee Boad for the purpose of connecting the said tank known as 
Monohur Dass' tank with the public sewer undei the said Chowrmghee Boad, 
with a view to the better drainage of the maidan of Calcutta and of the tanks 
therein, including the said Monohur Dass* tank, such maidan and tanks then 
being in and under the sole charge and contiol of the said Government of 
Bengal 

The first question is, whether oi not there was negligence, whether the 
excavation in the plaint mentioned was in such a condition and so kept at the 
time of the accident as to entitle the defendant [plaintiff ?] to maintain a suit 
against any one, and on that a mass of evidence was gone into, the defendant 
Corporation putting the plamtifl to strict proof, and the Secretary of State setting 
up a defence to which I shall advert, it became necessary to prove the plain- 
tiff s fall was caused by negligence 

The Secretary of State sets up that he has no knowledge of the matters 
of fact alleged in para 5 of the plaint filed in this suit, and puts the plaintiff 
to strict proof thereof He pleads substantially that the work was under- 
taken with the permission of the defendant Corporation, and at the instance of 
the Public Works Department, and was made by the contractor, and goes on to 
say “ This defendant believes that on the evening of the 23rd day of the said 
month of March, the said excavation was lighted by two lamps placed on each 
side of it by the defendant Nolit Mohun Chatterjee, and also by certain gas 
lamps on the opposite side of the said load, and that the same was then 
protected as aforesaid 

The defendant Noht Mohun Chatterjee has filed no wiitten statement, 
nor entered appearance until the case came on, and I had better deal with the 
point raised by his counsel that the [452] evidence of Mr Brame was not 
admissible because he was not represented at it 

1 am of opinion that the contention cannot be sustained The circum 
stances were such as to constitute that means of cross-examining within the 
rule under which a party to a case is not held bound by evidence given under 
such circumstances that he had no opportunity of cross examination Mr 
Brame, an important witness, was leaving Calcutta, the case was in the day’s 
list an application was made to have him examined before he should leave, 
and the case being in the day’s list and the parties bound to be present, I 
ordered that Mr Brameis evidence should be taken by me in accordance with 
my practice of having a witness whose evidence is taken under such circum- 
stances examined before me, in place of having his evidence tal^n at a de bene 
esse examination 

On the day on which Fmade that order, the defendant entered appearance 
In any case, he had been duly summoned , if he was not at pains to appear, 
it was his fault In eveiy sense of the rule the defendant had an opportunity 
of cross-exaipining within the meaning of that rule The evidence of Brame is 
theiefore binding on that defendant 

Now, upon the question whether or not at the time of the accident the 
excavation, which is described in the pleadings, was properly lighted 

The chief witnesses were Brame, Anderson, McDonell, Warwick, Bustomjee 
and a syce 

The endence on the other side consists of certain persons, one of them a 
hearer of the contractor Noht Mohun, and six other persons, Sumshee, P^rtab, 
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Sudii &c , servants of Mr Gubboy, whose house is close to the excavation, 
and who were called to depose chiefly on this, that shortly after the accident 
the plaintiff’s sype made certain statements, or that there were lights on the 
spot that are alleged by plaintiff’s witnesses not to have been there 

I have no doubt the preponderance of testimony is quite on the side of 
the plaintiff, both in respect of position and intelligence of witnesses examined, 
the manner m which thev gave their CMS] evidence, and as to some of 
them there is an entire absence of bias and every possible guarantee of 
independence 

The accident took place close upon 7 o’clock, a little after 7 , as to this 
there is no doubt 

Mr Brame was on the spot three to live minutes to 7, and narrowly escaped 
from a similai accident He says “ I lemember an opening in the road 
on the evening and prior to that , I know Monohur Dass' tank o^jposite to 
Gubboy ’s house and Lindsay Street The excavation was on the north east 
comer of the tank at right angles with the road, as nearly as possible opposite 
Gubboy ’s house , it extended from nearly to quite half of the carriage way from 
the tank side I saw it in the evening, I nearly tumbled into it, that’s how I 
saw it, I saw it driving home in a brougham , while diiving along my coachman 
suddenly pulled up, nearly threw the horse on his haunches, and thiew me 
forward in the carriage , I found that my horse had his forefeet on the top of 
the mound of earth excavated from this opening , I got out of the carriage , it 
was dark, it was about five to three minutes to 7 I should say , I got out 
because I was afraid of the horse being restive , and getting down the excavation , 
I am certain there were no lights I looked particularly to that point, because 
I thought it was a great shame the opening should be left open, and I looked 
to see if there were lights There weie no bamboos or any fencing that I could 
see I saw no one by to warn people when I was there At the time I lived 
at No 3, Humayoon Place, just beyond Lindsav Street, between 17 and 18 
Chowringhee, I did not see the accident, the subject of this suit , I had no 
sooner got to my house about 200 or 300 yards off, wnen I heard shouts and 
saw people running about three minutes after I had left the spot 

“ To Court — There was no fog that evening 

“ My animal is very steady and does not go fast , we were driving rather 
slowly, the brougham was a heavy one, and to that I attribute not getting into 
the excavation myself My horse’s forelegs weie on the mound, which was 
immediately on either side of the excavation 

“ The mound was about four feet high ” 

His evidence was not shaken, and in cioss-examination, as [4S4] IS 
generally the case with a straightforward witness who generally strengthens 
the case, he shows in most natural and proper way the fact of the evidence 
which he gave coming to the eai of the plai^iff , upon that evidence 
alone I should find it difficult to disbelieve plaintiff’s case, unless it weie clearly 
established that after Mr Brame’s accident and before the plaintiff’s, lights 
were put up There is no such evidence, and the evidence of Messieurs Ander 
son and McDonell, interested no doubt, and of Messieurs Bustomjoe and 
Warwick places beyond doubt that the place was not lit up 

And when I refer to Mr Anderson’s evidence, I am glad to note there was 
a common expression amongst all the counsel in the case of consideration and 
respect for the manner m which he gave it , his evidence given in simply 
straightforward and modest manner must convince any one who heard it of 
bis good faath 
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Mr Andefson aays On 23rd March last year, I was driving that even* 
ing with Mr MoDonell m a tom-tom or gig , Mr McDonell was driving We 
were going m the direction of Dhurrumtollah along Chownnghee Bead between 
7 and 8 m the evening We had diiven round the Strand and got on Chownng- 
hee Boad, corner of Park Street, and were going in the direction of No 16, 
Ohowringhee 

** I first became aware of the accident befoie I fell into the dram , the 
sudden stoppage of the gig first brought it to m> notice A mound of earth 
thrown up on the load stopped the gig Before the gig was stopped by the 
mound of earth, I have no reason to think anything was wrong There was 
no fence round this mound, of earth and no lights I saw no light at all 
round this mound before I fell into the hole The nearest light I observed 
was on the tramway side of the road, on the maidan side The light was 
about opposite the entrance of Gubboy s house and a little in on the Tram 
way I saw the light ]ust as I was being pitched out , it was not visible 
before in the direction we were coming I presume the eaith thrown up 
from the drain obscured it I fell into this diam I was tendered unconscious 
for some time , when I legained consciousness, I saw the horse’s feet on 
top of me, the horse fell across the drain Mr McDonell and [483] some 
natives assisted me out they got me out before they got the hoise out , 
the horse s feet were not on me, but on top of me, I mean above me, 
across the drain he did not fall into the drain at that time 1 was pulled out 
with the assistance of natives and walked home about 100 yards ” Then he 
states the nature of the injuries caused and of the consequence of them Dr 
Comley first came to see me He would not undertake my tieatment, but 
advised me to go up to the hospital I had my wounds bathed and started off 
to the hospital in about half an hour my chief miuries were about the 
head, «I suffered very much pain fiom them I was in the hospital from 
23rd March to 1st Ma> Di Birch and the house suigeon attended me, 
forgot hib name The house surgeon dressed my wounds the day I arrived 
I remained in the hospital until 1st May Di Birch took the case up on the 
following morning, and remained m legular attendance until 1 was discharged 
I was unfit for work when I left the hospital I went a sea voyage to 
Singapore I was away five weeks sometimes now I feel ill effects from my 
accident , 1 feel irritation, neivous irritation and headache I feel the irrita- 
tion in the region of the forehead I sometimes suffer from headache , I have 
been very nervous since the accident I feel startled by a sound, my memory 
IS not so good as it was before Things I have been told I forget soon after 
I can’t say I was nervous before this accident 

I was not subject to headache before the accident, 1 have them now 
frequently 

To Court — 

" I have headaches now frequently I was daily in the habit of driving 
about before this accident occurred I was ne\er nervous in driving before the 
accident , since the accident I have not driven about so much, I am very much 
more nervous now ’ 

Ha was cross-examined as zo the horse and the ride and extent of ground 
traversed, and nothing of any consequence was elicited to shake his evidence 
In one portion he says *‘At the time of the accident, I can't say at what 
rat^ we w^e going , the horse was regularly used and coming back from a 
long journey , we had no reason to suspect any restiveness *’ 

[486] Cross-examined, be did say that it was a horse which required a 
little caution to handle, but there is nothing to raise any reasonable suspioiosi 

$w 
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that the horse was restive McDonell who is no doubt interested in establishing 
the case, as he has also brought a suit, says ** that he was first aware of the hole 
when the horse fell into it, with its head on the other side and its forelegs in 
the hole It jumped over a mound, a slight mound, it jumped over this, it was 
a mound of earth I can’t say how high the mound was, there was no fence 
round the hole, nor round or on the mound 1 saw no light before I approached, 
1 saw a light after , it was the extreme end of the west end of the hole, 
on the tramway line at the maidan end of the mound, on the ground It was 
obscured by the mound, it was on the north side of the mound 1 saw no 
other light in the neighbourhood of the hole I could not speak as to any 
light near Gubboy’s house Thera was no light ^n the other side of the tram 
way on the maidan side , there was another hole on that side I observed 
this light after the accident, it was an ordinary street lamp such as the Muni> 
cipality use for street lepairs I was thrown over the hole when the accident 
occurred , I could not see down the hole, but I heard plaintiff talk I did not 
assist in getting him out, I heard his voice from the hole ’ Then being cross 
examined as to his driving, he says he has been able to drive all his life in 
Morayshire, and says he has diiven this horse and another horse, a countiy 
bred He is a gentleman, who from his early training, would seem pretty 
sure to have learned how to drue He says “I saw no lights lound this 
excavation before the accident I saw two lights after the accident I did 
not examine them thoioughly but I saw the one next the excavation which was 
an ordinary lamp The one I saw was on the maidan side, we were going to 
the north, it was at the west side at the extreme end, the one near the excava 
tion I mean it was neither north or south, but at the west end 

This IS important as regards the most plausible piece of evidence, that 
plan put m under the circumstances so surprising by Baboo Prossono Bj|,per]ee 
j^That plan represents the mounds as crowded by gigantic lamps and conspicu 
^ously placed, so as to atti act the attention of the most casual bystander It 
will be noticed that both the witnesses I have referred to unquestionably 

indicate the real place of such lamps as were there On the ground at each end 
of the excavation, concealed from persons coming fiom noith and south I 
don’t think it necessai v to deal further with McDonell s first cross examination 

In cross examination by the Advocate Geneial, McDonell says that the 
accident was just after seven , he had his attention fixed on the horse, he re 
quired looking after, was not pulling The phrase required looking after is 
ambiguous, but the whole effect of the evidence shows that there is nothing in 
the spirit or speed of the horse, or in the circumstances, to show anything of 
exceptional kind He sa>s our lamps were lit Then in re examination he 
adds a fact, which is not immaterial, not ver> important, that he first drove 
this horse in April 1882 

The next witness is of considerable importance , there is no suggestion 
against him, he lives on the spot, is familiar with that part of the road, ^rhich 
he contemplates from his verandah for an hour after sunset daily It is 
Mr Bustomjee He says he was sitting in the verandah , when it was light, he 
could see the exca\ation , that is material, because he saw what went on and 
saw it at a distance at which Mr Warwick is supposed not to have seen it 
Mr Bustomjee was at a height looking down at a scene which he was familiar 
with, which may account for this difference between the two witnesses as to 
this ** I was sitting in the verandah and I saw no lights at the place of the 
excavation , there were two mounds on either side, there were no lighted lamps 
on those mounds , to the best of my knowledge there was no fence round the 
excavation or the mounds The excavation was opposite Mr Gubboy’s bopsej 
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one of his lamps was lit, that was the public lamp , there is another lamp pot 
up by Gubboy and connected with his house, that was not lit 1 don’t remem- 
ber if there was any moon Just as the plaintiff’s trap fell into the hole my 
Attention was drawn to it (he means the plaintiff's trap) I had not noticed it 
before ” 

Part of defendant’s case was to suggest the existence of light from the 
moon, from Gubboy ’s lamps, and other lights not supplied by them, but sug- 
gested as being then alight, either to suggest that such lighting as it was their 
duty to make was not necessary, or to found a supposition of negligent 
driving 

C«58] The moon and Gubboy's lamp are unworthy of consideration 

When Mr Bustomjee’s attention was attracted to the trap jUst as it fell 
down, it was not very dark He says he was sitting facing south , he was 
positive that there were no lights at the time of the accident , they were 
brought immediately after the accident 

I am satisfied this was so, whether the person m charge, if an>, neglect- 
ed his duty IS immaterial I am satisfied that the mound was insufficiently 
lit, that as Mr Bustomjee says the coolies brought the lights after the acci- 
dent and that his account of what he says he saw is correct No one who 
heard his evidence can doubt his good faith or good memory Mr Warwick 
gives similar evidence I refer to the passage where he says he could not see 
the mounds from Bustomjee’s house There is little doubt from Bustomjee’s 
elevation that he would be more likely to see the mounds than Warwick who 
was on the road Mr Bustomjee had been looking at the place for some time , 
be was familiar with the scene and would probably be able to distinguish to a 
later period the familiar outlines of the mounds as the^ gradually faded into 
the dafkness of the evening 

H 

Having read Warwick’s evidence I do not at all think it touches Bustom- 
jee’s accuracy 

Mr Anderson had just been taken up from the hole some coolies had 
pulled him out There was no fence whatever round the hole or mound 
There was no light round the hole, but there was one on the othei side of the 
tramway line near another hole I saw no light by the pit itself He went 
away down the hole 

It IS to be obseived that in the written statement of the defendant Cor ^ 
poration it is stated that at first the Chairman was led to suppose that negli 
gence had been committed, but subsequently came to a different conclusion, 
and that the mound was lit by two lamps For the defendant contractoi there 
is the evidence of Saboo, trusted bearer of the contractor (his domestic servant) 

I am employed in the office in Ezra street, in the service of Nolit Mohun 
Chatterjee I know the tank opposite Gubboy’s house I put up a fence at 
the excavation and placed and lighted some lamps I put the fence on the east 
side of the trench, the east side was opposite Gubboy’s gate or the road I put 
two drainage pipes at the east end of the trench and placed two small bamboos 
across, [4993 one on the top end of the pipes and one at the middle 1 tied the 
two cross bamboos to the pipes with ropes There were two other bamboos, one 
on the north and one on the south side of the trench They were lying on the 
mounds and the ends were tied to drainage pipes I did this about a year ago 
1 was not present when the accident took place, I heard of it afterwards I 
did this work before I heard of the accident in the office I cant’t say the 
time of day X did this , it was sunlight, about noon, when I did this I heard 
of the accident the next day, I spoke of lighting the lamps, I lighted lamps ” 

^ ^ $ 3 & 
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Hs says he lighted six lamps at this place and describes m detail making of 
fence arofund the mound , and so the other witnesses are called Shumsher 
Syce says he saw a syce holding the horse by the head, and the syce told him 
the Sahib was coming very f Euat and could not pull up, and he noticed four lights 
on top of the mound If that be true, the lights were brought after the acci- 
dent If it be true that the syce said that the Sahib was going fast, it is evi 
dence which creates no impression on my mind in the face of the other evidence 
in the case It denied that the syce did say it , if he did, he said, as I 
believe, what was not true 

Nukken says the same thing , these are witnesses of that soit of mtelli 
gence with whom the border line of recollecticfn and fancy are very vaguely 
defined 

When placing the evidence of these witnesses side by side with the plain 
tiff's it really has no weight whatever , I shall not further deal with it , had 
their intelligence been equal to their efforts they would have presented their 
story with more definiteness I must now refer to Prosonno Baneriee’s 
evidence and to the map which he produced, and which, relying on his position, 
the learned counsel foi the plaintiff allowed to bo put in ^Mthout cross 
examination 

He said My name is Piosonno Coomar Banerjee I am an Honorary 
Assistant Engineer, Public Woiks Department I was Sub Engineer last year 
When the accident happened, I was Sub Engineer I know the scene of the 
accident I made a plan this is it I made it myself an assistant sketched it 
in my immediate presence I measured the distances , I believe it to be a correct 
plan I am skilled in this work I have been 28 years an Engineer (plan put 
in, Exhibit 3) I supervised the work on [460] behalf of the Calcutta Dn ision 
I supervised it to the eastern limit of the boundary of the maidan I i|fiw the 
• excavation on the load that was to the east of the eastern boundary of the 
maidan I saw it on the 23rd Maich 1882, shortly before candle light It was say 
ten imnutes to 7 o'clock " (suggesting that a plan tendered under his authority 
must carrv conviction) , the plan was not objected to, and I must take care that 
it shall not mislead It represents the mounds crowned by lamps not repre 
sented by their natural size and m accoidance with the proposition that the 
lamps were placed at the mounds He said he visited the scene of the accident 
just before and the day after He says, “ I took the measurement of tlie plan , 
#the measurements were drawn bv me , the lanterns I puiposely made big to 
show them ' 

After the plan was so put in on this evidence, it appeared that the mounds 
were drawn by him long before the accident, and that the plan has no real 
value whatever He says, “ I made the plan about 14 days or a month ago , I 
made the plans from memory, the mounds by guess and figurative, the bamboo 
was from memory " A plan ought not to be produced under such ciicum 
stances without suggesting to the Court a word of the character of the prepara 
tion with which it is made It is to be regretted that he did not reflect that 
such a map is likely to be accepted by this Court upon the faith of his positive 
and presumed scrupulousness, and ought not to have been handed in without 
a warning that it was made as it w^as 

I find then that the mounds and the excavation were not protected, and 
were a dangerous obstruction on the road What are the liabilities of the 
parties ? Nolit is clearly liable An argument was founded on case in itktnson 
V Newcastle^ dc , Company (L B , 2 Ex D , 441), which deals with the question 
of liability of one on whom statutory obligation is imposed I do not think 
that ease applies Then, from the Act, it was clear that a nght of action 


6 OAIi —41 


331 



I.L.fi. 16 Cal. 4ti TSB COBPOBATIOK OF CALCUTTA V 


was not intended to anse upon the breach of the statutory duty imposed 
The duty then was solely the creature of the statute in questions I have 
no doubt the liability of a person obstructing does not depend on statute, 
although by s 314 a liability is created, that [ 461 ] is, cumulative, and 
did not take away the ordinary liability I need not therefore deal further 
with it As to Secretary of State In my opinion the Secretary of State is 
not hable, not on the grounds of high prerogative set up by the Advocate- 
General If the case had depended on that point alone, I should have followed 
the case of The P d: 0 Company v Secretary of State (Bourke*8 Rep A O 
0 , 166) 

In this case I think the Secretary of State is not liable, because he comes 
within the established rule that one who employs a contractor to do what is 
perfectly legal must be presumed to employ the contractor to do this in a legal 
way 

There is nothing to lead to the supposition that the contractor is a servant 
of the Secretary of State, and not being so, he comes within that rule 

If a man employs another to do a thing in its nature dangerous, those 
cases are authoritative for the proposition that he may be liable for damage 
caused by the doing of that act It is agreed that the digging of a trench in 
the public road is so dangerous that the employment of a person to do that in 
itself renders the employer liable, if harm results 

In this case under s 213 the opening of the road was perfectly legal The 
precise point was dealt with in a case of Peachy v Roland (13 0 B O S , 182), 
to which I shall presently refer The other cases are Pojctval v Hughes (9 Q 
B D , 441), Bower v Peate (1 Q B D , 321), Cray v Pullen (5 B & S , 970 , 
34 L jr Q B , 265) Perctval v Hughes (9 Q B D , 441) m which 0 J HOLKER 
dissented, was the case of a building owner, the owner of the house In that 
case there came in the consideration of the right to support, which *s of a 
nature to create special obligation , so also Bower v Peate (1 Q B D , 321) 
stands on same footing The act done was in itself of a nature to create 
damage to the adjoining house, unless something additional was dene, which it 
was held to be the business of the employer to have done No doubt the cases 
run [ 462 ] rather fine Gray v Fullen (5 B & S , 970) was a case of 
statutory liability, and took the plea of special liability In this case I think^ 
the general rule of law applied in Peachy v Boland (13 0 BOS, 182)^ 
should be applied , m that case A employed B to construct a dram in a public 
highway, B employed C tu fill in the earth over the brick work and to carry 
away the surplus , C, in performing h’^s work, left the earth raised so much 
above the level of the road that D driving by in the dark was thereby upset, 
and sustained injury Held that A was not responsible for the negligence of 0 

I think I ought to follow that case I do not think there is anything in 
the nature of the vsrork the contractor was engaged to do, so necessanly 
dangerous as to bring the case within Perctval v Hughes (9 Q B D , 441) 
and the other cases cited It is not worth while to notice that the marginal 
note was uniavourably criticized in a later judgment 

Next question is the liability of the Corporation I am of opinion that 
the Corporation is liable The leading case is now, I think, The Borottgh of 
Batharst v Maepherson (4 App Cas , 266 , 8 c , 48 , L J , P C , 61) Much 
of the argument on behalf of the Corporation was founded on the two classes 
of English cases which appear also to have been cited in the Borough of 
Bathurst case Those cases are dealt with by Sir B Peacock, at pp 268 9 
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I think the present case stands, with respect to those authorities, in the 
same pofition as the Bathurst case and the observation of their Lordships 
apply here The judgment, after dealing with the classes of oases referred to, 
goes on This Municipality has original and not merely transferred powers, 
and therefore does mot fall within the class ot cases referred to It more 
nearly resembles the pubho body held liable to an action in Hartnall v The 
Byde Commtsstorters (4 B & S , 361) a decision which has been recognised as 
sound law in several later cases It was there held that the statute creating the 
Commissioners having expressly imposed upon them the obligation of repairing 
the roads, they were liable not only to [463^ be indicted for a breach of that 
duty, but to be sued by anybody who could show.that by reason of such breach 
of duty he bad sustained particular and special damage In their Lordships' 
opinion no substantial distinction can be taken between that case and the 
present, in which the duty, for the reason above stated, has been found to 
exist, though not expressly imposed by statute ” 

Under the Act, s 189, the Corporation has vested in it all public streets in 
the Town, and under the Act they shall, “ so far as the Municipal funds permit, 
cause the public roads to be maintained and repaired, and for such purpose may 
do all things necessary for the public safety and convenience " 

The word “ may " in this section has a compulsory force It is an 
enabling word where the thing to be done is for the public benefit The 
principle is leferred to in 5 App Cas , p 225 

Therefore ** the Commissioners shall cause the public streets, etc , and for 
that purpose shall do all things necessary, etc ' 

It has been argued that no duty is cast expressly on the Corporation to 
fence and liglit an excavation and mound made by third persons by their per- 
mission, and the two following sections are relied on Section 213 is as follows — 
** No person shall deposit any building material or make a hole in any public 
street without the permission of the Commissioners in writing, and when such 
permission is granted to any person he shall, at his own expense, cause such 
materials or such hole to be sufficiently fenced and enclosed until the materials 
are removed, or the hole is filled up, and otherwise made secure , and shall cause 
the same to be sufficiently lighted at night ” And s 252 — 

When the pavement or surface of any public street, oi when any sewer 
#or dram shall be opened or* broken up by the Commissioners, they shall, with 
all convenient speed, complete the work on account of which the same shall 
have been broken up, and fill in the ground and make good the pavement and 
surface and the sewer or dram so opened or broken up, and carry away the 
rubbish occasioned thereby, and shall in the meantime cause the place where 
pavement or surface shall be so opened or broken up to be fenced and guarded 
and sufficiently lighted during the night ’ 

It IS argued that as express duty cast on the Commissioners by s 252, no 
duty could be held imposed on them other than [ 464 ] the duty expressed in 
s 252, and that they are only liable m respect of unfenced or unlighted obstruc 
tions made by themselves But 1 do not think the provisions of s 252 
should be read so as to abrogate by implication the duty cast on them by s 191 
m words much stronger than those contained n the section construed m the 
Bathurst case 

In that case the accident was caused by a dram made by the Commissioners 
and which was not kept m repair, and became damaged and caused injury It 
might be argued that there is a difference between the case of persons who are 
bound to keep a road m repair and who are negligent in performing that duty 
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m respect of oonstruotions made by themselves, and the case where the negli- 
gence imputed IS the* not repairing structures or the not removing or guarding 
obstructions not made by themselves, and the duty charged is that of guarding 
the public and individuals from danger in respect of structures oi obstruc- 
tions not made by themselves I am not prepared to hold that the distinction 
exists when the duty is created by language such as s 191 The distinction 
cannot be drawn here so as to absolve the Corporation from liability I shall 
deal with their position as owners presently, but being charged with statutory 
duties, they are, 1 think, liable for individual damage caused by the neglect to 
fulfil them and an action will lie 

The Privy Coimcil, in the Bathurst case, after referring to White v The Hind- 
ley Local Board of Health (L E 10 Q B , 219), say at page 266 “ In the 

present case the barrel dram, even if the property of it did not belong to the 
appellants, was not only made by the appellants, but the sole control and 
management of it were by the statute vested in them , and in their Lordships’ 
view this circumstance threw upon them a duty of a similar kind to that 
which was held to exist ir^the case just cited 

“ Then Lordships are therefore of opinion that the appellants, by reason 
of the construction of the dram, and their neglect to repair it whereby the 
dangerous hole was formed, which was left open and unfenced, caused a 
nuisance in the highway, for which they were liable to an indictment 

“ This being so, their Lordships are of opinion that the Corporation [MdJ 
are also liable to an action at the suit of any person who sustained a 
direct and particular damage fiom their breach of duty ’ It is no doubt the 
case that m no part of the Act is a liability to indictment expressly imposed 
on the Comnnssioneis tor non-performance of their duty but having noticed 
that, f now proceed to the next point, namely, that the Commissioners are 
made by s 189 owneis of the loads m respect ol which the duty to maintain 
and repair is imposed by s 191 

It was not said in Bussell v The mm of Devon (2 T E , 667), that had 
the men of Devon been a judicial person an action would not lie, the principle 
was that there was no judicial person who could be sued 

Now here, then, is an original duty created Here then is a property 
vested m a legal person on whom that duty is cast by the Act What is the 
position of the Commissioners who constitute that person, having the entire 
property, control and management of roads transferred to them, and being 
required by law to maintain them ^ 

In Corby v Hill (4 C B , 556 , 27 L J , C P , 318) the position of an owner 
of a road, not a public road, is dealt with , the action was against a person 
who had put up a construction upon it, an accident arismg to a person law 
fully or by invitation oi allurement, going along a road lendered dangerous 

At page 563, Chief Justice says — It has been contended by Mr Huddlesim 
that the owners of the soil, and consequently also any person having leave and 
license from them, may, as against any other person using the way by the hke 
leave and license, erect an obstruction thereon without incurring any responsi- 
bility for mjury resulting therefrom, unless in the case of holding out any 
allurement or inducement to such othei person to make use of the way It 
seepieto me that the very case from which the learned counsel seeks to 
distinguish thiLs 18 the case now before us The proprietors of the soil held 
(mt an alln^ement whereby the plaintiff was induced to come upon the place 
in question they hdd out this road to all persons having occasion to proceed 
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to the asylum as the means of access thereto Could they have justified the 
placing an obstruction across the way, whereby an [ 466 ] injury was occasioned 
to one using the ay by their invitation ? Clearly they could not 

Byles, J , says '' It seems to me that the rule of law is precisely the 
same in respect of a private way, whether by prescription or by license If the 
exercise of that right be obstructed, the party injured thereby has a nght of 
action, just the same as if the way had been a public one ” 

The position here is this as contrasted with persons in Corby v Htll (4 C 
B , 556 , 27 L J C P , 318) There the liability of owners of roads is describ- 
ed Here the persons in question is made owner of roads for the purpose of 
doing what an owner is bound to do As such owners, and in virtue of their 
office under the Act, they do hold out the roads to the individuals of which the 
publii. is composed, for the use of such persons, and as fit to be safely used by 
them , a consideration of the consequence of holding that the liability of the 
Corporation is limited to the not fencing or not lighting in those cases where 
the pavement of a public street or sewer has been broken up by them, renders 
it difficult to suppose that such was the intention of^rthe Legislature Would 
it be contended that if a road fell in, they ought not to be liable to repair it 
The word “ maintain * in the section applies more nearly than “ repair ’* to the 
obligation in the present case 

I think it was the intention of the Act to require that the Commissioners 
should not be content with the liability imposed by s 214 on those who break 
up the roads It is intended for protection of the Corporation, but can't be 
treated as absolving them from the duty of keeping the road in a fit and proper 
state The Commissioners are not, I think, entitled, by permitting others to 
open up the road as they did in this case, to free themselves from the obliga 
tion cast on them by the Act They are not entitled to promote, or to autljprize, 
or to permit, dangerous obstruction to roads entrusted to them The 
want of lights i& an incident rendering an obstruction in the road a dan- 
gerous one , an unlighted mound is in itself a dangerous obstruction , 
and without going so fai as to hold that it is the duty of the Corporation 
themselves to hang lights, it is sufficient to hold generally that where there 
is a dangeious obstruction a fortiori when such dangerous obstiuc- £ 467 ] tion 
results from a permission accorded by them, they are liable for damage 
caused by it 

I, therefore, hold that the Corporation are liable to the plaintiff in this suit, 
as to damages, no authority has been cited on this point The damages alleged 
aie entirely beyond what the plaintiff could claim Happily his health is, 
in the opinion of doctors, not permanently or grievously injured , that he has 
sustained some permanent injury I cannot doubt 

I cannot but consider that he must have suffered permanent injury He 
IS disfigured Such an accident can't pass over without leaving a permanent 
effect on his nerves , it makes the man a different man from what he was 
before the accident , I treat with utmost respect, of course, the views o£ medical 
men, but I must treat the matter as a juryman, and from my own 
opinion upon the matter, from the evidence before me, and from .mattera of 
knowledge common to all persons In Dr Phillip's case (4 Q B D , 406) 
COCKBUB.^, C J , says ** But we think a jury cannot be said to take a 
iMBOnable view of the case unless they consider and take Into account aU 
the heads of damage in respect of which a plaintiff complaining of a personal 
injury is entitled to compensation These are, the bodily injury sustained , the 
pam undergone , the effect on the health of the sufferer, according to its degree 
and its prc^able duration as Ukely to be temporsAry or permanent , the expense 
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jneidental to attempts to effeot a core or to lessen , the amount of injury , the 
peoumary loss sustained through inability to attend to a profession or business, 
as to which again the injury may be of a temporary character, or may be such 
as to incapacitate the party for the remainder of his life " 

It would be preposterous to take test of bow much money a man would 
take to be operated on as this gentleman was 

Upon the whole, I am anxious not to assess damages to such an amount 
as would be unreasonable, but I can't help feeling a substantial sum is due 
I assess his damages, having regard to no peoumary loss suffered, but 
for the pain suffered and length of time and distress and discomfort at 
Rs 6,500 

[488] Next, as to costs Who shall pay costs of the Secretary of State ? 
1 have had great difficulty in the matter 

The Advocate General contended that the Municipality had insisted on his 
being made a defendant and should pay his costs 

There is something that suggestion , the ground on which I have decided 
in favour of the Secretary of State is, that he employed the contractor, not 
high prerogative If I had decided on the latter ground, I should not have 
awarded costs I shan t take that course here On the whole, taking into 
consideration the character of the case and the nature of the defence, and that 
the Secretary of State was made defendant at the suggestion of the Corporation, 

I shall direct the plaintiff to pay the costs of the Secretary of State in the first 
place and recover them from the Corporation 

The decree will be against the Corporation and the contractor for Bs 6,500 
with costs, plaintiff to pay costs of the Secretary of State and recover them 
from the Corporation 

fhe Corporation appealed 

Mr Evans and Mr Trevelyan for the Appellants 

Mr Evans — Before the Corporation can be found liable it must be shown 
that a duty was imposed upon them, and a breach of that duty must be shown 
If the accident happened without any negligence on their part, they would not 
be liable for it— see Hammond v The Vestry of St Pancras (L R , 9 C P , 316) 
There, as in this case, was a statutory duty imposed on the vestry — can it 
be said that we were negligent in giving permission to the Secretary of State to 
open the road — is it necessary that we should have persons ready to light up 
the excavation, if the Secretary of State failed to do so There is no 
allegation that we had any intimation of the fact that there was insufficient 
lighting 

[Garth, C J —You gave permission to the Secretary of State and you 
must show that you took proper precautions ] 

I contend that unless we have done something which we ought not to have 
done, no action will lie against us 

[Garth, C J — ^The question is whether you are not bound to see that the 
road IS keplf in a proper state, and were you doing your best to maintain the 
road, when the accident happened ] 

C469J The breaking up of the road was lawful and the permission to do 
so was lawful , and the act of opening was lawful , that being so, am I bound 
to take oare that the lights wore lights 

/ My contention is (1) that 1 am not an insurer , (2) that I am only Imbla 
for neg^ence , (8) that I am cmiy bound, according to Eammmd v The Vestry 
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of 8t Pancras, to use ordinary care and diligence This is not a failure to 
maintain , it was for the benefit of the public that the act should be done, and 
it is contemplated by Bengal Act IV of 1876 

I am not bound to go so far as to say that under any circumstances I 
should not be liable , but I rely on the fact that I was not bound to do anything, 
unless notice of the failure of the Secretary of State to light had been given me 
by the Pohce It is not an indictable act to open a road, or repair a sewer , it 
IS a necessary matter, contemplated by the Legislature and not a breach of a 
statutory obligation to maintain 

[Oabth, 0 J — If you break up the road you are bound to light And 
you say that if you give permission to another to * break up the road, you can 
get nd of your liability ] 

Lighting has nothing to do with maintaining It was the duty of the 
Commissioners to open the road , they were compelled to do so under the words 
of the Act The Court below has overlooked the fact, the Secretary of State 
was liable under the Act to light the road See s 213 

In Wilson V Mayor and Corporation of Halifax (L B , 3 Ex , 114), the 
section IS similar to the section under Bengal Act IV of 1876 , there it was 
held that a right of action does not arise in favour of an individual unless 
there has been culpable negligence, or an omission which amounts to an 
act of omission 

[Garth, C J — I don't think Wilson v The Mayor and Corporation of 
Halifax applies, as there are words in the section in this case which were not 
in the section of the English Act j 

Forbes v The Lee Conservancy Board (L E , 4 Ex D ,*^116), the import 
ance of the case is not in its being on all fours with our case on the facfs, for 
it IS not, but it brings out the general principles used in construing these Acts, 
i e , that those charged with discretionary powers are not to be held liable by 
reason of non-feasance m the exercise of [470] those powers It is also useful 
to show the meaning attached to several of the decisions 

In Geddis v Proprietors of the Bann Beservoir (L B , 3 App Cases, 
430, 455) the principle laid down is, that where a person does any dangerous 
thing on his own land, which by a statutory provision he is permitted to do, 
no action will lie against him for doing that which the Legislature has autho- 
rized, if it be done without negligence, although it does occasion damage , but 
an action does lie for doing that which the Legislature has authorized, 
if it be done negligently There is no case which goes the length of hold- 
ing that where permission is given under statutory powers to do a lawful 
thing, the party granting the permission is to be held liable for the mis- 
feasance of the other Lord Hattebley in his judgment in the above case, 
at p 438, points out what ought to be considei ed m such cases as the present 

But even presuming there to be a general duty on the Corporation to look 
after the roads, I submit that the evidence clearly shows there was no negli 
genoe on our part, and that we discharged every general duty imposed upon 
us There is evidence that the lamps were there between 5-30 and 5 46 that 
evening, standing on the side of the road ready to be lighted The contractor was 
bound down by an agreement with us to keep up proper precautions as to 
lighting and fencmg when the streets were taken up Is the cutting a breach 
of the statutory duty to maintain , if not, then we can only be charged with 
nuisanoe ^ the questions resolve themselves into this, does liability attach to us 
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beoftuse I g^ve permissioa to another to open the road and he acted negligently, 
or am 1 Uable on my general duty, and were we guarantors for the lighting 

Mr Trevelyan on the same side — The mere fact that a breach of a statu- 
tory duty has caused damage is not enough to give a right of action to an 
individual — Atkinson v Newcastle Oateshead Water Works Co (L B , 2 Ex D , 
441) , except in 6ne or two cases it is only the creation of the nuisance which 
gives the light of action Ghs^op v Heaton and Inleivorth Local Board (L B ^ 12 
Ch D , 102) , Hartnall v Byde Commissioner (4 B & S , 361) was a peculiar case , 
the Act provided that the 0ommi8-C471]8ioners should be liable for refusing 
or neglecting to repair Gibson v The Mayor Alderman and Burgesses of 
Preston (L B , 5 Q B , 218) , Young v Davies (31 L J , Ex 250 , 7 H and 
N , 760) shows that a surveyor of highways is not liable to action We 
should not have been ordered to pay the coats of the Secietarv of State 

Mr Pugh and Mr Hill for the respondents were not called upon , the 
Court suggesting to Mr Pugh (who had previously on the 22nd January 1884 
applied for a rule calling upon the Secretary of State to sho^\ cause why the 
plaintiff should not be allowed to appeal against him) that he should take the 
rule, and that if good cause was not shown against it, an opportunity would 
be given him to argue on behalf of the respondent, if necessary, on the appeal 
against the Secretary of State The rule was granted on the affidavit of the 
plaintiff’s attorney, who stated that he did not notice at the time the notice of 
appeal was served upon him that the Secretary of State had not been made a 
respondent The rule came on for hearing on the 4th February 1884 

The Advocate General (Mr Paul) shewed cause Permission to do the 
work was given to the contractor by the Corporation at the requisition of the 
Secretary of State, but the Secretary of State was not allowed to do the work 
except by a contractor licensed by the Coiporation The rule should not be 
made absolute, first, because in the appeal against the plaintiff by the 
Corporation it would be of no use for the Coiporation to say “ I am not liable 
but another is,’ and, next, because the lower Court has oidered the costs of 
the Secretary of State to be paid through the plaintiff If the costs had been 
given directly between the Corporation and the Secretary of State, then there 
might be a ground of appeal for the Corporation 

The suit was heard on the 12th March 1883 and judgment given on the 
27th June 1883 , the costs of the Secretary of State have already* been paid 
amounting to Bs 2,731 8 The decree of the lower Court was, “ suit dis- 
missed against Secretary of State with costs Suit decreed in favour of plaintiff 
with costs against the Corporation, and liberty to plaintiff to add costs payable 
to Secretary of State to his costs recoverable from the Corporation Notice 
of appeal was given on the 20th July 1883, and the last [472] day of appeal 
mg, therefore, was the 20th July , the Corporation appealed as late as they 
could , the notice was served on the plaintiff’s attorney Mr On Mr Orr*s 
affidavit stating that he did not observe that the Secretary of State was not a 
party respqpdent, and that be fiist became aware of the omission on the 8th 
January 1884 is no sufficient ground to allow him to add us now. It is too 
late now to appeal against the Secretary of State Section 5 of the Limitation 
Act (corresponding with Order 57, Buie 6 of the Judicature Act) is the only 
sootaon which might admit of the appeal being allowed after time, but the case 
of the Jnt&rmt$onal Financial Society v City of Moscow Gas Compwniy (L B., 
7 Cffi D 4 242) shows that the facts of this case are not sufficient to allow 
permwaion to appeal to be granted 
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Cunningham, J — The case you cite was a mistake of the party and not 
of the attorney.] 

That makes no difference See Highton v Treheme (48 L J Exch 167) 
where the attorney thought he had moie time to appeal in, and the suit had 
suffered from that error 

The Courts have favoured the view I am putting forwaid — see Collins v 
The Vestry of Paddington (L R , 6 Q B D , 368) there must be some mis 
conduct on the part of the other side, oi death or something of the kind to 
allow of the order being made, but mere negligence on the part of the anpel 
lant's attorney is not sufbcient See page 25 of Riva/ on Limitation and the 
case of Carter v Stubbs (50 L J C L , 4) The case of Zaihulmssa Biln v 
Kulsum Bibi (I L R , 1 All , 250) is strongly m my favour , an erroi of 
calculation of time allowed for appealing is not sufbcient cause under s 5 of 
the Limitation Act 

Mr Pngh in support of the rule — We say that permission to do the work 
was given to the Secretary of State, and that he employed the contractor, who 
applied for permission to open the road With reference to the bearing of the 
order, as to costs, I say it is an order in effect that the Corporation should pay 
the costs of the Secretary of State , it is the old form of ordei that has been 
made use of — Budow v Great Britain Mutual Life Assurance Company (L R , 
17 Ch D , 610) 

[478] [Garth, G J — Supposing Mr Orr did not notice that the Secretaiy 
of State had not been made a respondent, he had ample time to make the 
discovery before the end of the year, it is not in the discietion of the Court to 
allow you to appeal we must follow the Limitation Act ] 

The case of Cartel v Stubbs (50 L J C L , 4) was a question of appeal 
mg from an order of the Mastei , the defendant undei the older was to hie 
certain mterrogatoiies, or in default the suit was to be dismissed , the si^it was 
dismissed through the failure of the phmtifif to file his answei m time thiough 
some slip I wish to show that the Court decided that it was not right that a 
man should be deprned of the limit of his litigation simply from a slip of the 
solicitor B clerk 

[Garth, 0 J — Under the Judicature Act the Courts have a discretion , 
under the Limitation Act we have none , how do you account for the time 
between the 8th January and the 22nd January ^ Mr Oir does not make his 
application till the 22nd , he ought to have come to the Court at once ] 

Time must be given him to consult counsel , as to the case of Collins v The 
Vestry of Paddington (L R , 5 Q B D , 368) Lord Baggally only makes certain 
observations on general rules laid down by Loid Justice Bramwfll, he does not 
say that the rule laid down was wrong Looking at the question as to whether 
sufficient cause has been shown, the Court must consider what will be the effect 
of refusing me leave to appeal As to the question of the Court of Appeal 
making the Secretary of State a party to this appeal under s 582 of the Code 
of Civil Procedure, the Court would not be fettered b\ the Limitation Act in 
so doing Then as to the question of the payment of costs as between co 
defendants , the old form of ordei is no longer necessary Child v Stenning 
(L R , 11 Oh D , 82) and Budow v Great Britain Mutual Life Assurance 
Company (L R , 17 Oh D , 610) 

Judgments were delivered by Garth, C J , and Cunningham, J 

Garth, C.J. — This suit was brought by the plaintiff to recover damages 
from the defendants for injuries which he sustained in consequence of an exca 
vation having been dug in Chownnghee Road in the execution of certain works, 
and left after dark in a dangerous condition 
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Ci7*] The plaintiff and a friend were driving a horse and gig along the 
roadi and there being no sufficient lights or fences to prevent the accident the 
plaintiff was thrown from the gig into the excavation and sustained very senous 
injury 

The suit was oiiginally brought against the Commissioners of the town of 
Calcutta, and the defendant Nolit Mohun Chatterjee who was the contractor 
employed to execute the«work But upon the Commissioners* submitting to the 
Court in their written statement that if any one was liable for the accident it 
was the Secretary of State for India or the contractor, the plaint was amended, 
and the Secretary of State was made a defendant 

At the tnal, however, the learned Judge dismissed the suit against the 
Secretary of State, and gave a decree against the other defendants foi Rs, 6,500 
damages, from which the appellants (the Commissioners) have appealed to this 
Court 

Their counsel here have confined their argument entirely to the question 
of legal liability They contend that under the circumstances the 
Commissioners had nothing to do with the work that was in progress, and that, 
whatever negligence might have been committed by others, they were in no way 
answerable for it 

In order to understand their view of the matter, it is necessary to explain 
how the works came to be executed, and why the Secretary of State was made 
a party 

The tanks on the maidan, as well as the maidan itself, on the east of 
Chowringhee Road, are the property of the Government and in charge of the 
Public Works Department 

One of these tanks opposite Mr Gubboy*s house, cpJled “ Monohur Dass’ 
tank,’*fWas frequently overflowed m the rainy season, by which the maidan and 
footpaths became flooded An application had therefore been made by the 
Government to the Commissioneis to allow a pipe from the tank to be connected 
with the main sewer under Chowringhee Road, for the purpose of carrying off 
the surplus water from the tank 

This application was granted , but upon the usual condition that one of the 
contractors, who are licensed by the Commissioners to carry out such works, 
should be employed by the Government , and accordingly the defendant Nolit 
Mohun, who is one of such contractors, was so employed and it was upon his 
[475] application on behalf of the Government that the leave was granted by 
the Corporation to open up the road 

The work was commenced on the morning of the 23rd of March 1882 , a 
large excavation was made from the east side to the centre of the road during 
the day, which was left open during the night with a mound of earth three or 
four feet in height thrown up alongside of the excavation The accident 
occurred after dark, a little after 7 F M No lights were there at the time to 
warn passengers of the dangei, although two or three lanterns (unhghted) 
appear to have been placed near the eastern end of the excavation and nothing 
kke a proper fence had been erected to prevent accidents 

The learned counsel for the appellants very prudently abstained from re- 
opening before us the question which was raised in the Court below, as to the 
suflSciency of the fencing and lighting , but I think it right to say, by way of 
warning for the future, that, in my opinion, very different precautions ought 
to be taken on such occasions to secure the safety of the public, from those 
which were taken m this instance A rough but strong bamboo fence of five 
or SIX feet hi|;h could easily be put up on teth sides of the excavation at little 
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or no expense, whenever such works are executed in a public stieet , and I 
consider it to be culpable negligence to allow an excavation of this nature to 
remain open at night in such a street (however useful or laudable its purpose 
may be) without sufificient protection being provided against accidents 

We have now to decide whether the lower Court was light in holding the 
appellants liable to the plamtifi 

The Commissioners of the town of Calcutta are incorporated by Beng 
Act IV of 1876 By s 189 of that Act all the public streets m the town (of 
which Chowrmghee Eoad, the street in question, is one) are vested in them , 
and s 191 provides that “ the Commissioners shall, so far as the Municipal 
Fund permits, from time to time, cause the public streets to be maintained and 
repaired, and for such pm pose may do all things necessary for the public 
safety and convenience ” 

There is no question here as to su&ciencv of funds The Com raissioners 
have ample funds foi maintaining and repairing [ 476 ] the streets, and for doing 
aJl that IS generally necessary to secure the public safety and convenience 

It seems to me, therefore, that they were bound to maintain this street, 
and for that purpose to do what was necessary for the safety of the public 
The last clause of the section onlv expresses what the law would imply 
without it, namely, that for the puipose of maintaining the street the 
Commissioners should have power to do all that was necessary for the 
public safety , and I think that in allowing an excavation to be made in the 
street, without taking proper steps, or seeing that proper steps were taken to 
protect the public from accident, they were guilty of breach of duty, for which 
they are liable to the plaintifi 

This seems to be entirely in accordance with the law upon this sub]ect, as 
laid down m The Borovik of Bathw st v Macpherson (L K , 4 App Cas , 256) , 
Gtbbs V The Trustees of the Liverpool Docks (3 H N , 164) and other* cases 
cited in Addison on Torts, 4th edition, 740 

But the Commissioners contend that this rule does not apply to them, 
because they were guilty of no negligence They say that they did not make 
the excavation, and were not aware that it was insufhciently fenced or lighted , 
and that although it was made by their permission, it was only right and 
propel that the permission should have been granted because the object of it 
was a reasonable one, and for the public benefit 

They say, moreover, that the negligence complained of did not consist m 
making the excavation (which was a proper thing to do, and was done in a 
proper way), but on the omission to light and fence it, which was a duty 
imposed by the Act upon the Government 

Section 213 of the Act provides that when permission is given by the 
Commissioners to make a hole in a street, the person to whom such permission 
18 given shall fence and enclose it at his own expense, and s 522 makes it the 
duty of the Commissioners to fence and light, whenever they ojien up the road 
They say, therefore, that the Government is answerable loi not properly 
fencing and lighting the excavation m this instance 

[ 477 ] This contention directly raises, what appeals to me to be the only 
arguable point in the case, namely, whether the fact of the Commissionets 
givmg permission to other persons to open up the stieets, although for a per- 
fectly proper purpose, relieves the Commissioners themselves from their 
statutory duty under s 191 

Mr Evans went so far as to contend that the Commissioners were bound 
to give permission to the Government as they are bound under s 220 to give 
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permission to persons^ who wish to connect their drainage system with the 
common sewei But this, I think, was not so It was undoubtedly right 
and reasonable under the circumstances for the Oommissioners to give the 
permission , but, at the same time, it was optional for them to give it or not 

This, however, does not, in my opinion, afifect the question whether the 
fact of permission being given, coupled with the other provisions of the Act, 
has the effect of relieving the Commissioners from their obligations under 
s 191 

I think that it does not , and that if it did, the pubhc would often be 
placed in a position of considerable peril It constantly happens that the 
persons to whom permission is thus given are householders and others of very 
slender means and the so called contractors, who are licensed by the Com- 
missioners to do the work, are generally m small way of business , so that if 
the Commissioners could relieve themselves of liability by thus shifting it 
upon irresponsible persons, the public, in the event of accidents, would be 
wholly without redress 

It was argued that it might make a difference m the liability of the 
Commissioners whether thev gave permission to open the roads to responsible 
or to irresponsible persons , but I think we have no right to construe the law 
in that way It cannot be that the duty of the Commissioners undei s 191 
IS different in the one class of cases fi om what it is in the other 

I consider that under that section the Commissioners are bound, so far 
as the streets aie concerned, to protect the rights of the public , and they 
ought to be especially careful, when those rights are inteifered with by their 

f ermission, for collateral purposes, to see that what they have allowed to 
478] be done does not cause any greater danger or inconvenience than is 
absoliitely necessarv 

I, therefore, consider that the Court below was right in holding the 
Commissioners liable 

I am bound to say that I feel moie difficulty with regard to the order 
which has been made as to the Secretary of State s costs The learned Judge 
considered that as the Societal y of State was not a defendant, in the first 
instance, and as he was made a defendant, only because the Commissioners in 
their written statement suggested that the Government was liable, these costs 
ought to be paid by the Commissioners 

He, therefore, ordered that the plaintiff should pay the costs of the 
Secretary of State in the hist instance, and that the Commiss oners should 
repay those costs to the plaintiff 

Mr Pugh has referred us to a case of Child v Stenning (L E , 11 Ch 
D , 82) upon this subject which he contends is an authority m favour of the 
learned Judge s older 

It seems to me, however, that the ciicumstances of that are different 
from those with which we are now dealing , and I feel bound to say that I 
have great dqubt as to the propriety of the order in question , but as my 
learned brother is prepared to confirm it, and as the order itself, assuming the 
Secretary of State to have been rightly relieved from liability, is substantially 
a just one, I shall not express any dissent from the judgment 

This appeal will, therefore, be dismissed with costs on scale 2 

It only remains now that we sljould decide the rule which has been 
pbtamed against the Secretary of State 
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Mr Ptigh, when this appeal was first called on, applied to us on the part 
of the plaintifi for a rule, calling upon the Secretary of State to show cause, 
why, notwithstanding the delay which has occurred, the plaintiff should not 
be allowed to prefer an appeal against the Government 

He explained to us, with good reason, that so long as his client was sure 
of obtaining his'damages and costs from the Commissioneis, he was quite 
content to leave matters as they were and incur no further expense rn 
appealing against the Secretary of [ 470 ] State , but that as an appeal to this 
Court had been made by the Commissioners, it might be that the Commission 
ers would be relieved from liability, and that in that case the plaintiff would be 
without remedy seeing that the other defendant, J^oht Mohun Chatterjee, was 
a man of no means 

We thought, however, that the delay, which had occurred, presented a great 
difficulty in the way of our granting this rule , so we determined to postpone 
Mr Pugh's application until we had heard the present appeal 

The case having then been argued, we considered that if there were no 
insuperable objection to Mr Pugh s application, the justice of the case required 
that the appeal should proceed against the Secretary of State 

I confess I had serious doubt myself, whether, having regard to the 
provisions of s 213, the case should have been dismissed against the Secretary 
of State , and I had also serious doubt, whether under an\ circumstances the 
Secretary of State ought to have had his costs 

We, therefore, thought ifc right to grant Mr Pugh a rule, calling upon 
the Secretary of State to show cause why the plaintiff should not be at liberty 
to appeal against him 

This rule has now been argued, and wo ^eel bound, though with great 
regret, to discharge it 

If the question had been one for our discretion we certainly should have 
allowed the appeal 

The appellant Had good reason for not appealing in the first instance , and 
it was only reasonable that he should wish to appeal when there was a chance 
of the Commissioners being relieved Irom liability , and the justice of the case, 
as I said before, \\ as in favour of the whole case against all the defendants 
being fully discussed 

We consider, however, that, having regard to the language of the Limita- 
tion Act, we ha\e no discretion in the matter The plaintiff was bound 
to appeal within twenty days from the date of the decree , and before he could 
relieve himself from this obligation, ho was bound to satisfy us (under s 5) 
that he had a sufficient cause for not prosecutim^ the appeal within that period 
[ 480 ] We cannot say that any suthcient cause in point of law has been 
shown , and we must consequently discharge the rule 

As we ourselves, however, suggested to Mi Pugh, that ho should take his 
rule, in order that, if possible, complete justice might be done between the 
parties, we think it right to make no order as to costs 

Cunningham, J — 1 concui in thinking that the Original Court was right 
in holding that the Corporation is bound, in virtue of its general powers and 
duties under the Act, to take the necessary stops for keeping the public roads 
in a safe condition, and that its duty in this respect is not impliedly abrogated, 
in cases in which permission to make a hole is given under s 213 by the 
provisions in that section, and s 214 which impose a duty of fencing, enclosing 
and lighting holes on the person who is permitted to make them , nor by 
the provision in s 252 as to the duties of the Corporation when streets are 
broken up or drains opened by the Commissioners It was contended m 
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appeal that as the Act empowers the Corporation to give permission to make 
holes, and imposes on the person so permitted the duty of fencing and lighting 
them, all that the Corporation was bound to do was to use a proper discretion 
in granting permission, and a reasonable care m seeing that the person, permit* 
ted to make the hole was complying with the law In both these respects the 
Corporation had, it was urged, fulhlled its duty , the Secretary of State was 
clearly a proper person to have permission, and it was shown that reasonable 
precautions had been taken for securing the proper lighting of the hole This 
argument appears to me to admit of two answers In the first place the power 
to give permission to make holes m the road, and the duty imposed on the 
person making them to fence and light, does not, I think, relieve the Municipality 
from its general liability under the Act to keep the roads in a safe condition , 
and in the next place I do not think that reasonable precautions were taken 
in this case, because, whatever may have been done as to lighting, it is clear, 
on the evidence, that there was no adequate fencing and enclosing, and this was 
an omission which might easily have been observed and guarded against by 
the Municipal authorities 

U 81 ] It was further contended that a mere breach of a statutory duty 
occasioning injury does not necessarily give rise to an action for damages , but 
that rule has never been held to apply in oases in which the breach has been 
one of a specific duty imposed in favour of the plaintiff, such as, m my opinion, 
there was in the present case I think, accordingl>, that there was here a 
negligent breach of duty on the part of the Corporation, and that the plaintiff 
was entitled to sue for damages occasioned by that breach 

I also think that there are no grounds fo interfering with the order of 
the Original Court as to costs The defendant Corporation in their written 
statement pleaded that they were in no way liable for the injuries occasioned 
to the tilaintiff , but that, if any one was liable, it was either the Secretary of 
State or the contractor Thereupon the plaintiff added the Secretarv of State 
as a party to the suit The Original Court having found that the Corporation 
IS liable, and that the Secretary of State is not, it seems to me just that the 
Corporation, who put the Secietary of State forward as the proper defendant, 
shoula pay the costs which the improper addition has occasioned A private 
person who seeks his remedy in consequence of having been injured by a gross 
act of neglect in maintaining the roads of the Corporation in a safe condition, 
may reasonably infer that such a body as the Corporation will not raise an 
unsustainable defence, or attempt to get rid of its liability by throwing it on a 
person who is not legally liable , and the plaintiff, having on the strength of 
the defendant Corporation’s plea, added the Secretary of State, may with 
justice be allowed to recover from the Corporation the costs which that impro- 
per joinder occasioned The powers, as to costs, conferred by Chapter XVIII 
of the Code are extremely wide, and the observations of the Master of the 
Bolls in Chtld V Stenning (L R , 11 Ch Div , 82) seem to justify the principle 
on which the present order has been made 

ippcal dismissed 

Attorney foi Appellant Mr CarriUhers 

Attorney for Respondent Messrs Barioio and On 

Attorney for the Secretary of State Messrs Sanderson d Co 


NOTKS 

[On the question of the liability of the person under a statutory duty for the default of 
licensee <or contractor) from him, see (1S96) 1 Q B 336, Pettnff v Wtmhledoft Vrbem 
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Cowwtl (1899) a Q B 72, The Utopta (1893) A 0 492 , (1883) B R. 108 . 11 Bom , 
329 

On the point of limitation, see (1880) 11 Cal , 767 (776) , ri 889 ) 13 All . 78 (82) (1911) 
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[48^] PRIVY COUNCIL 

The 17th November, 1883 
Present 

Lord Fitzgerald, Sir B Peacock, Sir R P Collier 
Sir R Couch, and Sir A Hobhouse 

Adjudhia Baksh and another Plaintiffs 

versus 

Rakhman Knar and others Defendants 

[On Appeal from the Court of the Judicial Commissioner of Oudh ] 

Legal Constrmtion of Will — Devtse of taluq- The Oudh Estates* Act, 

I of 1869 — Requirement of registration— Acceleration of 
remainder on failure of life estate 

A gift m remainder, expectant on the termination of an estate for life, does not fail, but 
IS accelerated by reason of the gift of such prior life estate not taking effect 

The principle of the decision in Latnsmi v Latnson (5 De Gex, M & G , 754 , 18 Beav 1) 
held applicable to a will made by a Hindu testator 

A taluqdar, whose taluq was entered in the third of the six lists prepared in conformity 
with s 8 of “ The Oudh Estates’ Act ” I of 1869, devised his estate b) a will which was not 
registered, to one of his wives for life, and after her death to his younger son by her Held, 
as a consequence of the above rule, that it was not necessary to decide, upon a claim by the 
elder son as heir at law, whether the widow, as a person who would have succeeded to an 
interest ” in the taluq, if^he taluqdar had died intestate would have been within the exception, 
in reference to the effect of non registration of will contained in s 13 of the same Act 

Appeal from a decree (17th August 1880) of the Judicial Commissioner of 
Oudh, af&rming a deciee (13th March 1880) of the District Judge of Lucknow 

The question raised on this appeal related to the effect, with reference to 
the Oudh Estates’ Act, I of 1869, to be given to a will made by Baja Tbakur 
Singh, Terbedi, taluqdar of the taluq of Terbediganj, in which the proprietary 
right bad been conferred upon the Raja by sanad, dated 29th October 1860 
The sanad contained the following clause ‘ It is another condition of this 
grant that, in the event of the original proprietor or his succeeding heir dying 
intestate, the entire estate shall descend in due order, according to the Raj or 
Gaddi, to the nearest male heir, such as sons and brother’s sons, etc , and the 
original proprietor, or his succeeding heir, shall also have full power to transfer, 
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C«88] according to his wish in his lifetime, the estate, either in whole or m 
part, by sale, mortgage, gift, bequest, or declare as his successor any one whom 
he may have adopted, and cause him to be made a proprietor of the estate ’’ 

The Baja’s name was entered in lists 1 and 3, prepared in pursuance of 
8 8 of the Oudh Estates’ Act, 1869 In list 1 his name was entered with 
those of the Oudh taluqdars generally List 3 contained the names of those 
taluqdars whose estates did not, according to the custom of the family, descend 
to a single heir , but to whom grants had been made, as m this, declaring that 
the succession should thereafter be regulated by the rule of primogeniture 
The appellant, Adjudhia Baksh, as the eldest son of Baja Thakur Singh, claimed 
the taluq, both under the law of the Mitakshaia, and also according to the 
provisions of Act I of 1869 Kalichain, the other appellant, had purchased a 
share m the property, and his title depended on that of Adjudhia Baksh The 
respondent, Bakhman Kuar, the fouith wife of the Baja, and his son b> her, 
the respondent, Gujadhar Baksh,a minor represented by his guardian Bamjivan, 
set up a title under the will Aftei the Baja s death, which took place on the 
30th December 1875, the respondent, Bakhman Kuar, succeeded to the manage 
ment of the taluq, having been put into possession of it under the order, in the 
Bevenue Department, of the Chief Commissioner of Oudh, dated 26th June 
1876 The Baja’s will, which was dated 30th Apiil 1876, contained the 
following — 

“ I, Baja Thakur Singh, Teibedi, am taluqdai sanad holder of taluq 
Terbediganj, tahsil Haidaigarh, district Bara Banki, in Lucknow Division 

“ Whereas I have, up to this day been loyal to both the Native and 
British Governments, and preserved a good name undei both , have been 
loyally performing the duties appertaining to me, and ha'» t* never failed in them , 
nay, oren now I am in receipt of a pension from the Government, and whereas, 
by favour of both the Governments, 1 have acquiied, by personal exertions, 
this entire estate of Terbediganj and other villages, landed property and pro- 
missory notes, as detailed below, together with all moveable and immoveable 
property , and£:I hold and possess all of these without having any co sharer or 
a co parcener [ 484 ] therein, up to the time of this writing , and nothing of the 
above pioperty is ancestral it has been acquired with great pains and industiy 
I, therefore, desire that this, my estate, may continue intact But I am sorry 
that I have married four times my first wife being Bam Hans Kuar , second. 
Bam Biranj Kuan, deceased , third, Bam Phool ICuar, deceased , and fourth. 
Bam Bakhman Kuar, still living, each of whom has children , but none of the 
sons IS so able and efficient as to be able to protect the estate and preserve my 
name after me On the contrary, when during the mutinies the rebels plun 
dered my property that was within the house at Lucknow, the sons of Bam 
Hans Kuar, my first wife, took all m\ property, such as was in the house at 
Terbediganj, and turned my mortal enemies, but, by the grace of God, and the 
happy associations of the Government, my life was preserved I no longer 
approve of the unregistered will which I formerly executed m favour of Baja 
Dabi Baksh, son of Bam Phool Kuar, during the Summary Settlement, in 
accordance with a call from Government to make a will I. therefore, actuated 
by the desire of insuring the protection of my estate, and the preservation of 
my name, do, whilst in full possession of my senses and mental faculties, of 
my own free will, and without coercion, hereby giving away and granting all 
my rlaka estate, all notes, goods, cash, jewellery, all documentary papers, the 
sanad granted by the Government, all property, small and large, moveable and 
immoveable, acquired and possessed by me, to Bam Bakhman Kuar, my fourth 
wife, naake her owner and proprietress of all provided that after my death, 
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Bam Bakhman Kuar, having held and possessed all my property, her descen- 
dants shall, generation after generation, carry out the provisions of this will, 
and after paying up the expenses mentioned herein, anply the remainder of the 
profits to their own use They have no authority to do otherwise And Baja 
Oujadhar Baksh, son of Bam Bakhrnan Kuar, being of undei age, shall, when he 
attains the age of majority, carry on the work of management, with the advice 
of the aforesaid Bam , and after the said Bani, he shall be the heir to and 
representative of the estate, etc , each and everything No one else can put 
forward any claims Should any person do so, his claim will be declared null 
and void [485] But none of my representatives and heirs shall have power 
to do anything against the provisions of this dociynent ’ 

This will was not registered according to the provisions of the Oudh 
Estates* Act, I of 1869 

The suit was tried on the issue whether the will was invalid under s 13 
of the Oudh Estates’ Act, I of 1869 Ist, with legard to the widow 2ndly, 
with regard to Gujadhar Baksh, her son The District Judge of Lucknow on 
this gave judgment as follows — 

“ As regards s 13 of the Oudh Estates Act, it is clear that if the will 
convey a bequest in favour of this youngei son it would not be invalid through 
want of registration If, by the terms of the will, themselves the subject of 
dispute, Gujadhar Baksh is a legatee, lie is a legatee witliin the teims of the 
Act, and, by [486] cl 2 of s 13, legistration, in his cise, ^^as b\ its express 
teims unnecessar\ 

“ As regards the widow, it is a vei\ nice question whethei, in the presence 
of male issue, she can be held to come within the meaning of the term, ‘ a 
person who, under the provisions of this Act, or under the ordinary law I to 
which persons of the testators tribe and religion are subject, would have 
^ ^ succeeded to such estate, or to a portion thej^eof, oi 

’ ” ^ to an interest therein, if such taluqdar had 

died intestate * It goes without saying that bv ordinary Mitakshara law she 
would not have succeeded to either the whole estate or to any shaie therein 
All she would have had would, if the Baja had died intestate, have been a right 
to maintenance , and there may be room for doubt whethei, by strict Hindu 
law, this right to maintenance could liter ally be held to be an inteiest in the 
estate to which she would have succeeded I cannot, however, think that the 

• The Oudh-Estates Act, I of 18G9, in s 13 provides as follows — 

No taluqdar or grantee, and no heir or legatee of a taluqdar, or grantee shall have 
power to give or bequeath his estate, or an> portion thereof, or xn\ interest therein, to any 
person not being either — 

“ (1) A person 'who under the provisions of this Act or under the ordinary law to 
which persons of the donor s or testatoi s tribe or religion ire subject, would ha\e succeeded 
to such estate, or to a ^portion thereof, or to an interest therein if such taluqdar or giantee, 
heir, or legatee had died intestate or 

* ‘ (2) A vounger son of the taluqdar or grantee, heir or legatee, m case the name of 
such taluqdar or grantee appears in the third or fifth of the list mentioned in s 8 

** Except by an instrument of gift, or a will executed and attested not less than three 
months before the death of the donor or testator in manner herein provided m the case of a 
gift or will, as the case may be, and registered within one month from the date of its 
execution 

* * By s 22 the widow only succeeds to a widow s estate on failure of thfi eldest son and 
his male lineal descendants, the second and other sons and their male lineal descendants, 
each in sucoession, the son of a daughter, who has been treated by the taluqdar m all 
respects as his son, and the male lineal descendants of such son, an adopted son, the eldest 
and every other brother successively then the first married widow, and then other widows 

“ And s 24 provides that the person for the time being in possession shall be liable to 
pay the maintenance allotted by that section to each widow, the junior widow being entitled 
to half of what the senior widow is entitled to " 

t In this case the Mitakshara 
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framers of the law intended to limit the meaning of the term ' would have 
succeeded to an interest in the estate ’ so strictly as to exclude a widow, even 
in the presence of male issue, and thereby to render a will executed in her 
favour inoperative, simply because it was not registered within three months 
of its execution, and although not without hesitation, I lean to the opinion 
that registration of a will in favour of a widow, even although there be male 
heirs, IS not imperative under cl 1 of s 13 of the Oudh Estates' Act It is 
also urged that even, if under ordinary Mitakshara la^ , the widow could not 
be held to have been a person who would have succeeded to an interest in 
the estate, she was as a person to whom the estate might, under the 
piovisions, 22, have ultimately descended — a person who would, undei the 
piovisions of the \ct, have succedfled to the estate, oi to an mteiest therein 
\nd it IS contested, in replv, that if e\ei> person co\ered h\ the 11 clauses of 
s 22 be held to be i person wlio, undei the provisions of the Act, would have 
succeeded to the estate, the provision as to legistration would be subject to 
such wide relaxations as practically to defeat its own object 

“ Bead by the light of s 13, cl 1, the persons included in s 22 must, I 
think, be held to be not persons who might (in the [487] absence of 
those to whom the estate would descend immediately) be capable of succeeding 
to it under s 22, but bona fido, the persons who would have succeeded to the 
estate or to a portion thereof, or to an inteiest theiein, had the taluqdar died 
intestate But the fact of theie being peisons to whom the estate might 
ultimately descend, or rathei of theie being peisons expressly pointed out by 
the \ct as being persons to whom it might descend, is, I think, a fact which 
must be held to prove thit in the event of intestate succession, the> weie 
persons who would hue succeeded (not to the estate oi even to a poition 
theieof), but to an mteiest theioin I think, theiefore, that the widow must 
be helcPto be a peis>n who, both undei the ordinal \ Mitakshara law, and 
under the provisions of the Oudh Estates \ot, would have succeeded, in the 
event of the Baja’s intestacy, to an mteiest in his estate m the sense of cl 2 
of s 13 of the Act Holding this, 1 must hold that registration was not 
vitally necessary to the validitv of the will, and that the will is genuine and 
valid I must hold fuithei, that the Baja did not die intestate, and that the 
plaintiff’s claim, based oii the clauses of the Act which govern intestate succes 
Sion, is untenable Whether the will gave to the widow an absolute estate, 
or only a life interest theiein, vesting tlie lemainder absolutely *in the minor, 
Gujadhar Baksh, are questions which I do not feel called on to decide They 
are questions with which, under the above view, the plaintifl has no concern, 
and with reference to which no contention has been laised between the defen 
dants The moveables are claimed by plaintiff as the furniture of the estate, 
and his claim to them falls with his claim to the estate itself ’* 

The Judicial Commissioner on appeal held that the Court of First Instance 
had correctly decided that a widow entitled to maintenance out of a taluq was 
to be considered to have an interest in tl o latter, within the meaning of s 13 
of the “ Oudh Estates’ \ct, I of 1869 

On this appeal — 

Wc T H CowfP.Q C , and Mr G W appeared for the Appellant 

Ml! Herbert Cowell for the Respondent 

For the appellant it was contended that s 13 of the “ Oudh Estates’ Act/* 
I of 1869, required registration of a will in C488J favoul of a widow She 
would nob, if bhe tesbabor bad died lubesbabe, have succeeded bo " such esbabe, 
or a porbiou bhereof, or bo an inberest bherem,” wibbin bhe iriaiyrnTig the 


338 



UAKHMAN KtJAli <SLc [l883j 


IX.R* 10 Cal. 486 


exception declared in s 13 It followed, therefore, that the devise to her was 
inoperative, and the whole interest in the taluq iipmediately vested in the 
appellant, the heir-at law 

Mr U Cowell for the lespondent argued that the construction placed on 
the words of s 13, by the Oudh Courts was correct Those words were sufficient 
to comprehend the interest for a widow, and the gifts to her was maintainable, 
although the will was not registered Bub even assuming that the gift to the 
widow failed, on acccfunt of the will not having been, registered the inheritance 
would not, for that reason, pass to the heir at law The gift in remainder in 
favour of Oujadhar Baksh, was unaffected by the non rogistiation, and this 
gift would be accelerated if the piior estate failed To show that it would be 
so, he cited Ltumoii v Lainson (5 Dc GeK,'^M k G , 754 , and 18 Beav , 1) 
Jull v Jacobs (L E , 3 Ch D , 703) , Jaiman on Wills, Chap XVIII 

Mr T II Cowie, Q C , leplied, aiguing that the general intention of the 
testator was in favour of the widow, and that to confei an estate upon liei was 
his principal object 

At the end of the aiguinents ot Counsel, SlR B PbACOCK deliveied their 
Lordships' Judgment 

Sir B Peacock — Then Lordships aie ot opinion that, upon the piinciple 
laid down by Loid Justice TuKNliRin the case of Lainson \ Lainson (5 De 
Gex, M & G , 754 , and 18 Beav , 1) to which they have been refeiied by 
Mr Cowell, even if the widow was not a person who would have succeeded to 
any interest in the estate if the Eaja had died intestate, the son's estate was 
accelerated That being so, without expressing any dissent, from the opinion 
exfflressed by the learned Judges of the Court helow, their Lordships are of 
opinion that, upon the legal construction of the will, the plaintiff has no valid 
claim to any interest in the estate ^ 

Their Loidships will, thoiefoie, humbl\ ad\i8e Hei Majest\ that the 
appeal sliould be dismissed, and the decision of tne Judges ot the lower Couit 
affirmed The apirellant must pa> the costs of the appeal 

Solicitor for the Appellants Mr T L Wilson 

Solicitors for the Respondents Messrs Bat rote and Ilogeis 

NOTES 

\,8ee guiorall}, ib regardb the. gift o%cr on f iilurt. of previous cstilob, the Tai/oie cate U 
B L B , J77 at 109 cfstij ] 
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The 22nd Februmy, 1884 
Present 

Sir Richard Garth, Kt . Chief Justice, and Mr Justice 
Cunningham 

Jellicoe and others Plaintiffs 
• versus 

The British India Steam Navigation Co Defendants 

Bill of Ladirig — Exemption from damage occasioned by neglect of Company's 
servants — Suit toiecovei qoodn destroyed 

The plain tifE shipped two plate glass show cases from Calcutta to Rangoon by a steamer of 
the defendant Company and signed a bill of lading which contained the following clause 
Carried and delivered subject to the conditions after mentioned loss or damage for 

any act, neglect or default whatsoever of the pilot master or manners or other servants of 
the Compan\ etc excepted ” In landing the two cases one of them was entirely destroyed 
owing to the carelessness of the Companj s servants The plaintiff sued the Compan\ , 
sotting out that the damage was occasioned by the negligence of the Company s servants The 
defendant Company (who were not subject to the Carriers Act) relied on the abovementioned 
clause in their bill of lading Heldt that the defendant Company wore protected by ^eir 
bill of lading, the terms of which had been accepted by the plaintiff 

This was a reference to the High Court under s 617 of Act XIV of 1882 
The facts of the case aie fully set out m the following order of reference of the 
Judge of the Small Cause Couit — 

'' The plaintiffs cause of action, as set out in their plaint, is in these 
terms — 

That they despatched on the 31st March 1883 two plate glass show 
oases from Calcutta to Rangoon by the S S Chanda belonging to the defen 
dant Company on pavment of freight 

That the first plaintiff was personally present at Rangoon to receive 
delivery of the said cases to whom the said cases were consigned 

That the olhcers of the said vessel m landing the cases did so in such a 
careless and negligent manner as to completely smash one of them 

The value of the case so smashed and damaged is Rs 500, foi which 
suA with all costs the plamtifls pray ^or judgment ’ 

C490] ‘ ‘ The defendant Company put in the following defences to 
the action — 

“ ‘ (l) Deny carelessness and negligence as alleged in the plaint (2) 
The cases were landed in the same good oidei and condition that they weie 
received in, ^nd the Company are not lesponsible for the contents (3) 
Company not responsible for damage or bieakage or any other consequence 
from insufficiency of package (4) Under the contract of carnage the 
Company's liability ceased as soon as the packages were free of the ship's 
tackle, aiter which they are not lesponsible for any loss or damage, howsoever 

* Befetenc© from the Calcutta Court of Small Causes by R 8 T MacEwou Eso ana 
of the fudges of that Court * * 4 > 
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caused (6) Company not responsible for any loss oi damage from any 
aot| neglect or default whatsoever of the pilot, master or mariners or other 
servants of the Company (6) Damages, if any, excessive ' 

** On this statement of the defence I directed the attention of the plaintiffs’ 
pleader to the third para of the plaint, which sets out that the damage was 
caused by the carelessness and negligence of the ship’s officers, and to the hfth 
plea of the defendants, and the exemptions m the bill of lading The clause, 
so far as it is necessary to set it out, is in these teims ‘ Gamed and delivered 
subject to the conditions after mentioned Accidents, loss or damage from any act, 
neglect or default whatsoever of the pilot, master 0 / mariners or other servants 
of the Company, etc , excepted ’ 

“ In reply the plaintiffs* pleader said that his case certainly was that the 
damage had been caused by the neglect and default ol the Steam Company’s 
officers and servants, and that the evidence which he would offer would sup- 
port and prove the allegation contained in the third para of the plaint, and 
that that was his case 

“ The attorney for the defendant Company theieupon asked me to hold 
that the clause m the bill of lading above set out was a sufficient answer to 
the plaintiffs suit, which ought to be dismissed 

“ The plaintiffs pleader applied that the question might be submitted for 
the opinion of the High Court \s Ins witnesses would piove what he alleged, 
it would be a useless proceeding going into evidence if m the end the result 
would be to prove the defence set up by the defendants 

[491] ‘ ‘ In this view I concurred, and eventually it was agieed between 
the pleader and attorney of the paities with my consent that I should hear 
them on the question of law, xnd that the plaintiffs should submit a statement 
of the facts in writing, which for the puipose of this refeience 1 a to be taken 
as the finding on the facts It will be noticed that the defendant Company 
denies the carelessness and negligence alleged, so that their defence amounts 
practically to a demurrei to the case set up by the plaintiffs 
“ The plaintiffs’ statement of facts is shortly as follows - 
“‘WE Jellicoe, one of the plaintiffs, states that on the arrival of the 
steamer at Eangoon he went on board and saw the second officer who was in 
charge of the after hatch in which the cases were stowed, and obtained from 
him a promise that he would not land the cases until he (Mr Jellicoe) 
returned to superintend the process , that on returning to the steamer after a 
short absence he found that the cases had been landed and that one of them 
had been damaged that he remonstiated witli the second officer about his 
carelessness and the accident that the oflicei expressed legrot foi not having 
kept his promise, but excused himself on the plea that he did not recognize 
them until it was too late, and said they weie handled like a baby , that f be 
durwan left on board contradicted the statement and said he had tried to 
prevent the accident, but the officer libpliod ‘ Who is going to delay the 
work and find special coolies for you, chalao ’ , that thereupon the coolies 
heaved ihe case over and smashed it , that the two cases were put into one 
sling and lifted and weie lowered on the whaif , on opening the sling the ship’s 
coolies employed to clear it heaved the top case ovei, which fell hpside down 
upon the wharf, from the height of the lower case, the fall being accompanied 
by a crash of breaking glass , the lowei case was then lifted and earned away 
properly and was uninjured , that the landing was carried out under the 
immediate superintendence and diiection of the second officer and in his 
presence The plaintiffs, therefore, say that the damage was caused by the 
n6gligence and default of the ship's officer^ in landing the oases ’ 
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“ It 18 hardly necessary to say that the defendant Compam^ do not come 
Withm the provisions of the Indian Carriers* Act, III of 1865, L492] and that 
the recent decision of the High Court in Mothoora Kanto Shaw v The Indian 
General Steam NavigaU07t Company, Limited (I L E , 10 Cal , 166) is not 
an authority in favour of the plaintiffs* contentions in this case The mam 
Argument foi the plaintiffs is, that the clause m the bill of lading on which the 
defendant Company rely should not be upheld b> the Courts on the giound 
that it is contrary to public policy The policy of the English law, in so far 
as it applies to common carriers, is very fullv set out in the early part of the 
judgment of the Chief Justice in the case just mentioned, and the effect of the 
Indian Contract Act, s 152, is also explained Upon grounds somewhat 
similar to those set forth b> *the Chief Justice in explaining the leasons wh> 
common earners under Englisli law weie held, within certain limits, to be 
insurers of the goods the\ cairied, it was argued that the defendant Company 
could not get rid of its liability under s 152 of the Contiact Act by a clause in 
the bill of lading such as that now set up But this aigument oveilooks not 
only a series of decisions bearing upon the point, and to which reference will 
presently be made, but ceitam observations of the Chief ifustice in the case 
just mentioned and which touch on this ver\ point Eefeiiing to s 152 of the 
Contract Act and the Bombay case, the Chief Justice says “ If the Bombay 
Court 18 light, any contract or usage of ‘ trade wdiich is inconsistent with the 
general law laid down by the Contiact \ct is invalid — (and hoie it is argued 
that the clause in the bill of lading is inconsistent with the English law relating 
to common carriers and to the provisions of s 151 of the Contiact Act) Now 
it seems to me impossible to suppose that this was intended The \ct only 
lays down certain general lules which in the ahsemi of any special (ontract ot 
usage to the contraiy,exQ hmding on contracting paifcie^i But it could nevei 
have been intended to restrain free libeitv of contract as between man and 
man, t5i to invalidate usages oi customs which may pievail in any i)aiticulai 
trade or business That it seems to me is the whole point, and it is fulh 
answered by the obscivations of the Chief Justice in this case Parties arc 
always fiee to make then own contiacts, and il the\ have made a special 
contract they aie bound by it 

“ The only case cited by the plaintiffs pleadei in his aigument, 
1493] was Phillips v Clark (2 C B N S , 156), and it was contended, on the 
judgment of Cockhuen, C J , that as in that case, so in this, the contract is 
susceptible of two constructions, and that the more reasonable one should be 
placed upon it, vi/ , that it was not to be su])poscd that the plaintiffs intended 
that the defend xnt Company should bo o\oinj)ted fiom the duty of taking 
ordinary care of the goods thocirt icquiicd by s 151 of the Contiact \ct, 
but tliat it was only meant to exempt them fiom oidinarv common law liability, 
oi^here liom liability v\licn tlic> bid oxciciscd the c iie imposed bv s 151 
In othoi wolds, that the clause ol the bill of liidin,^ should be taken only m sf) 
far as it was consistent with the soctidn ot the Contiact ‘^ct and that it could 
never have been intended to relieve the Company from the lesponsihijlity foi 
damage resulting from the direct negligence of their own ofbceis and servants 
It seems to me the distinction is pi im enough On the bill of lading in 
Phtlhps v iJlark (2 C B N S , 156), the ownei was not to be accountable 
for * leakage or breakage,* i e , leakage or breakage caused m the ordinary 
course of shipment and landing or from unpreventible causes during the voyage, 

* the result of mere accident where no blame was imputable to the master and 
ior which, but for the stipulation in question, he would still have been habla,* 
m tho words of Obowder, J , but there was nothing in that contract which 
exempted the owner generally beam tiie negligenbe of his officers or servaotSi 
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and Chief Justice COCKBUBN in his judgment admits that * a earner may protect 
himself from liability for loss or damage to goods intrusted to him to cairy 
even if occasioned by negligence on the part of himself or his servants, provided 
any one is willing to contract with him on such terms * QriU v The General Iron 
Screw Collier Company (37 L R , 3 C P , 206) and The Duero (L R , 2 Admr , 393)% 
support this view In the last case it was said a shipowner was not in the 
category of a common carnet Sir R Phillimore said Assuming, for the 
sake of argument, that the shipowner was in the category of a common earner, 
still it would be competent to him, under the authorities, to have protected 
himself from liability by such a bill of lading as this [ 494 ] at all events, if 
not to have protected himself fioin the negligence* of the servants whom he 
employed ’ It must be observed that it must he presumed that this bill of 
lading was accepted deliberately by the plaintiffs, though it was, of 
couise, competent to them to have refused so to accept it The con 
tract does not appear to me in itself £o have been uni easonable There is also 
a decision of the High Court of Bombay, Graham v IIill (10 Bom H 0 , 60), 
in which it was held that as no negligence had been proved the master was 
not protected by the exception ‘ damage fiom negligence ’ the converse of 
course holding good that if he had proved negligence he would have been 
protected 

“ It was stated in the argument for the defendants that the High Court of 
Calcutta, in the case of Nund Coomai Unit v The P and 0 Co (an unieported 
case) decided by Mr Justice Phlar on 14th Januai y 1876, had also held to the 
like effect on a similar clause in the bill of lading 

“ It appeals to me to be beyond all doubt settled that % ship ownei may 
limit his liability m respect to loss of oi d image to goods which he contracts 
to can >, nnd that the Court will not go into the leison ableness or unroasoi:|^ble 
ness of the contract 

“ The plaintiffs have submitted ton questions, but it appears to me that 
the answer to the second question is practically an answer to the whole of 
them The answer to that question, in my opinion, is that the defendants 
can, by a special contract, such as this bill of lading, get rid of their liability 
The other questions onlv set out the arguments which weie advanced for the 
plaintiffs m support of their contentions 

“ With regard to the third and fourth questions it may be observed that 
the practice wutli regard to the granting of bills of lading was not in dispute, 
but the mate's receipt states that packages ai e received ‘ subject to the condi 
tions in Company s form of bill of lading to be granted for these goods ’ This 
notice is sufficient to put a shipper on enquiry, and the plaintiffs admitted 
that they took no exception to the terms of the bill of lading when it reachdfl 
them It must, therefore, I take it in the words of Sir R PHILLIMORE, be 
presumed that ' the bill of lading was acc^ted deliberately 

[4993 ** relied on by the plaintiffs I was of 

opinion that the defendant Company was entitled to the judgment of the 
Court, and that the suit should be dismissed, and I have accordingly dismissed 
it subject to the opinion of the High Court on the question, whethei on the 
facts as stated by the plaintiffs the defendant Company is not exempted from 
the damage caused by the neglect and default of the officer of the ship and the 
other servants of the Company in landing the show case 

" It may be that if the plaintiffs had framed their cause of action differ 
ently and had not alleged and undertaken to prove carelessness and negligence 
on the part of the servants of the defendants but had thrown upon them the 
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onus and odium of proving negligence of their own officer and servants as an 
answer to the claim, the result might have been different, or if the officer had 
been sued instead of the Company But when the plaintiffs undertake to 
prove the negligence of the defendant’s servants they, in effect, establish the 
j||Company’s defence In the Bombay case the defendant failed to jirove his 
own negligence , he failed to show that he was a peison not to be trusted 
with the carriage of goods, and as a consequence he had to pay This may 
seem an extraordinary and not altogether satisfactory state of things, but it 
would appear to be the law on the cases cited Mr Leggett in his work on 
Bills of Lading, p 245, points out that there is something to be said for the 
shipowners* view and in * favour of the decisions which have been quoted 
For the ship owners it was said ‘ We find sea worthy vessels with certifi- 
cated mafiters, mates and engineers , we do our best to secure immunity from 
sea damage, but if oui servants act negligently and iniure oui interest, and 
at the same time infiict loss upon the goods on board, the fault does not rest 
with us, and we will not convey merchandise by our ships unless we are 
exonerated from all liability for the acts of the masters and crew over whom, 
when they leave port we have no fuithei control * And the learned author 
goes on to point out that * the question was then nan owed to that of a con 
tract for the carriage ol goods under conditional teims The merchant was 
not compelled to forward nor the ship ownei to carry the goods , but if the 
former consented to the teims of [4963 the lattei, then the agreement rested 
on the limitation ol liabilit> as expiessed in the bills of lading A ship ownei 
insures his vessel against penis of the sea, but the destruction inflicted by 
winds and the waves does not include the at times equally disastrous losses 
brought by the carelessness or ignorance of his servants ’ 

The costs of the leference have been deposited by the plaintiffs 

^r Barrow appeared for the Defendant Company 

No one anpeared for the Plaintiffs 

The Opinion of the Court (Garth, C J , and Cunningham, J ) was as 
follows — 

The Small Cause Court Judge having found as a fact that the plaintiffs 
m this case accepted the terms of the bill of lading, we think that we cannot 
do otherwise than confirm his judgment 

The defendants, of course, are not subject to the provisions of the Carriers 
Act , and they have a right to impose upon shippers any terms, however 
unreasonable, which the latter think proper to accept They may thus free 
themselves from the consequences of their own negligence or default, however 
gross or wilful 

So long as the law allows one cla^ss of carriers to insist upon contiacts of 
this kind, and the public submit to have their goods cairied upon such terms, 
Courts of Justice are quite powerless to protect them 

Judgment affirmed 

Attorneys for the Defendants Messrs Barrow d On 

NOTES 

t An excseption agaimt negligence vUid, when it is a term of the contract —10 Cal , 
489 , 13 Bom , 671 , SO Mad 79 at 88 (per MlLUER J ) 16 M L J , 673 1 M L T , 387 [ 
32 Mad ,95 18 M L J , 497 4 M L T 110 See also 13 Bom , 571 , 22 Bom , 184 ] 
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APPELLATE CIVIL 

The 12th February, 18S4 
Pbesent 

Mb Justice McDonell and Mb Justice Field 

Panye Chunder Sircar and others Plaintiffs 

vermis 

Hurchunder Chowdhry and another ^ Defendants 

B'ight of suit — Sale tn execution of decree — Bight of pwchasei 
under previous private sale- Notice of transfer — Landlord 
and Tenant — Bengal Act Vlll of 1869, s 26 
The plaintiff purchased under a private conveyance from the legi-stered tcnintofa 
permanent transferable interest in land such as is described in s 26 of Bengal Act VIIl of 
1869 but no notice of the transfer [«71 gi\en to the /amindar The zamindar subse 
quently brought a suit against the tenant for arrears of rent and obtained a decree, in 
execution of which he caused the tenure to be sold and himself became the purchaser The 
plaintiff took proceedings under s -111 of the Civil Procedure Code to set aside the sale, but 
hiB application was rejected on the ground an erroneous one that he wa** not a proper part} 
to take such proceedings, and he did no appeal against the order rejecting it Heid, in a 
suit brought against the zamindar and the tenant to set aside the sale, that in the absence 
of fraud the suit was not maintainable The plaintiff might have satisfied the rent decree 
and so prevented the sale, or he might have appealed against the ordei rejecting his applica 
tion to set it aside but having done neither and the zamindar having had no notice of the 
transfer the plaintiff was not entitled to treat the proceedings in the rent suit as a fiullit} 
on the ground that he was not a part} to that suit 

The plaintiffs sued foi a declaration of their title as pioprietois of a taluq, 
of which they alleged they became possessed b> purchase paitly from one 
Elina Bhina on the 12th Bhadro 1280 (27th August 1873) by private convey 
ance, and partly by pui chase at an auction-sale in execution of a decree 
against Lala Mahomed Mondul, and the second defendant Sher Mahomed 
Mondul on the 20th March 1877 

The plaintiffs alleged that the first defendant, \\ho was the pioprietoi of 
the zamindaii to which the taluq appertained, had on the allegation that it 
constituted the jama of the second defendant, and acting in collusion with that 
defendant, who had, the plaintiffs alleged, never been in possession, obtained 
against the second defendant without the knowledge of the plaintiffs, an 
ex pai te decree for arrears of rent of the taluq in execution of which decree he 
had fraudulently and m an irregular manner, brought the taluq to sale on the 
27th Decembei 1879, and had himself become the purchasei The irregularity 
complained of was the omission to issue any purwana of attachment, or 
notification of sale, either when the sale was originally fixed or after a postpone 
ment which took place, in consequence of which omission there Jiad been a 
small attendance of purchasers, and the first defendant had purchased the pro 
perty much below its value 

The plaintiffs took proceedings under s 311 of the Civil Procedure Code, 
to set aside the sale, but their petition was rejected on the 23rd January 1880 

• Appeal from Appellate Decree No 1127 of 1882, against the decree of J M Kirkwood 
Esq , Judge of Mymenfiingh, dated the Slst March 1882 affirming the decree of Baboo 
Jogeudra Nath Mukherji, Munsiff of G^hosegaon dated the 28th Februarv 1881 
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They therefore brought this suit to [498] have the sale declared void on the 
ground of fraud and irregularity, and for a declaration of the right to posses 
Sion of the taluq 

The first defendant alone appeared to defend the suit His allegations 
were, that the propertv was not worth so much as stated by the plaintiflfs, and 
the suit had been greatly over valued that the ordei rejecting the plaintiffs 
application under s 311 was final, and the plaintiffs themselves were not the 
judgment debtors, and the suit therefore not maintainable , that the plaintiffs 
vendoiB h^d no right to the property, and therefore could convey none to the 
plamtifis. whose names, moreovei, were not registered m the sermhia of the 
zammdaii , that the taluq was sold for arrears of rent of the entire mahal due 
to the first defendant, and tlieiefore the plaintiffs right was extinguished 
The defendant denied that theie had been any irregularity, illegality, oi 
fraud, m the conduct of tlie sale at which he had purchased the taluq, which 
he alleged was registered in tlie srushta in the names of the second defendant 
and his brother Lahu Mahmud, against whom the decree, in execution of 
which the taluq had been sold had been obtained 

The Munsitt found theie hid been no fraud by the first defendant in the 
proceedings against the second defendant that the fiist defendant had no 
notice of the plaintiffs’ purchase and then names were not entered in the 
senshia , that whatevoi right the plimtiffs might have had was extinguished 
by the sale in execution foi airoais of rent and that the plaintiffs, having 
applied to set aside the sale undei ^ 311, and that application having been 
rejected, could not now sue to set iside the sale on thegiound of iiiegularitv 
Hetherefoie dismissed the suit, and an ajipeal by the plaintiffs was dismissed 
by the Judge 

The plaintiffs appealed to the High Court 
3aboo Umakah Mooket lee for the \ppellants 
No one appealed foi the Respondents 

The following Judgments weie deliveied b\ the Couit (McDoNFLL and 
Field, JJ ; 

Field, J —In this case the appellant is the purchase under a private con 
veyance of a taluq or tenuie such as that defined in [ 499 ] s 2b of Bengal 
Act VIll of 1809, that is, a permanent transfer able interest in land intermediate 
between the /amindai and the cultivator The zamindar, defendant No 1, 
brought a suit foi rent against defend int No 2, who was the tenant of the 
tenure whose name was registered m the /ammdari sms/iia He obtained a 
decree, brought the tenuie to sale, and himself became the purchaser The 
plaintiff in this suit seeks to asseit his right to the tenure, setting up a title 
based upon a piivate conve>ance from defendant No 2 alleged to have 
been executed before the proceedings in the rent suit No intimation of this 
transfer was loimalh given to the landlord , and it has not been shown — I 
may say attempted to be shown — that he was aware of it 

There can he no doubt that the execution sale, under which defendant 
No 1 purchased, was not a sale of the tenure itself undei the provisions of the 
rent law, but that it was a sale in execution under the provisions of the Code 
of Civil PiDceduie (Act X of 1877) and m this respect the present case differs 
from the Full Bench case of Sham C hand Koondo v Brojo Nath Pal Ghowdhry, 
(21 W R , 94) It IS contended that all that passed by that sale was the nght, 
title and mteiest of defendant No 2 , that inasmuch as the defendant No 2 
had, befoie the lent suit, conveyed away bis interest to the plaintiff, there was 
no light, title 01 interest in him which could pass by the sale , that the title to 
the tenure tlierefore m the plaintiff, who purchased bon^ Me a transferable 
tenure and that he must succeed in the jpresent suit 
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I may lirst observe that an execution sale under the provisions of Act X 
of 1877 IS something different from an execution sale undei the old Code (Act 
VIII of 1859) What was sold under Act VIII was “ the right, title and 
interest of the judgment debtor These woids weie omitted fiom the Code 
of 1877, and what was sold undei thatCode was thepiopert\ ol the judgment 
debtor, that is, the thing itself was sold and not the judgment debtor s right, 
title and inteiest m that thing The Code ol 1877 contains pi ovisions for 
ascertaining and defining the judgment debtor s inteiest in the pioperty about 
to be sold, and there was one section (313) m that Code which allowed the 
purchaser to have [oOOJ the sale set aside, il it were shown tliat the judgment 
debtor had no saleable interest in tlie property , 1 do not think it necessary 
on the present occasion to deteimine what may be the effect of these provisions 
as compared with the provisions of the Code ol 1859 in connection with the 
question of what passes to a purchaser at an execution sale I think that the 
present case must be dealt with upon its own grounds The plaintiff, not 
withstanding his own Laches, had two courses open to bun in older to save the 
tenure from sale When the landloid obtained a decree toi rent, he could have 
satisfied that deciee and thus pi evented the sale He liad a second course 
under the provisions of the Code of 1877 Section HI of that Code provides 
“ The deciee holder or aiuj pm son whose immoveable piope^tij has hce^i sold may 
apply to the Couit, &>c , and it has been decided [see Bhaqabnti Churn Bhiitta 
charjec Choudty v Bisheshwai Sen (I L B , 8 Cal , ^67 IOC L B , 441) and 
the cases there quoted] that the words “ am/ person ivhoso immovi able property 
has been sold * include persons, other than the judgment debtor In tlie present 
case the plaintiff did make an xpplicati on undei s 311 That application was 
lejeoted on the ground that he had no locus standi It was open to him to 
have appealed against the older i ejecting his apphcxtion Theie being thus 
two courses open to the plaintiff to prevent the sale ol the tenure whicb he is 
alleged to have purchased, he did not avail himself of one of them, and bv a 
wrong decision of an inferior Court, upon the construction ol the Code ho was 
pi evented from availing himself of the othei He has now bi ought a regular 
suit, and the question is, whethei he is entitled to tieat the j loceedingb in the 
rent suit, and the sale in execution as a nullity so far as he is concerned, on the 
ground that he was not a party to that suit It appeals to me that he is not so 
entitled According to the common law, quite apart fiom an\ statutor> piovi 
sions, when a tenant tian&fers his interest to a third pci son, in order to discharge 
himself from futuie liabilit\ for rent, and in older that tlie tiansferce may have 
the advantages of the tenancy, one oi both of them must give notice to the 
landlord In this country s 26 of the Bent Law express^ imposes the duty 
of giving notice upon all transferees of tenures, such as aio described in 
C<i0l] that section, and the tenuie in the piesent case is one of those 
tenures The tenant, the transferor, gave no information of the transfer to 
his landlord, and the plaintiff, the transferee, gave no intimation of his purchase 
This being so, the latter has b> his own laches placed himself in the di sad van 
tageous position which he now occupies In the course ol the argument the 
case was put to us of a decree holder who attaches and sells in execution of his 
decree property which belongs not to his judgment debtor, bqt to a third 
person, and we were asked whether it could be contended that such a sale 
would convey a good title I think it could not be so contended but that is a 
very different case from the case which we have now before us When a 
decree-holder seeks to execute his decree against property, moveable or imniove 
able, it is his duty to make sure that the property which he brings to sale in 
execution is the property of his judgment debtor, and, if he makes an> mistake, 
be does so at his own peril The circumstances of the present case are, I think, 
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an exception to this general rule The landlord, the decree-holder, knew that 
the person whom he sued was his tenant No doubt* that tenant had by law the 
right to transfer his tenure, but the same law cast upon the tiansferee the duty 
of giving the landlord due notice of the transfer, and unless the transferee 
discharged the duty so cast upon him, the landlord was not, in mv opinion 
bound to look beyond the information contained in his senshta, and can 
not be affected with knowledge of a fact not communicated to him by 
the person whose duty it was to communicate it It will be borne in 
mind that he had not this knowledge from any othei souice and no case 
of fraud has been made out In this exceptional case, therefoie, the 
duty was, not upon the decree holder, but upon the peison who now comes 
into Court, and asks foi rediess That person has been guilty of neglect in the 
transaction itself — neglect of a duty expressly imposed on him by the law — 
whilst the landlord, against whom he seeks rediess, has committed no wrongful 
act, and has been guilty of no omission of duty It appeals to me, therefore, 
that the plaintiff is estopped by his own omission from saying in this suit as 
against the landlord that he had acquired a good title to the tenure Then, 
there is another consideration Section 316 of the Code provides that the sale 
certificate shall, so [ 602 ] far as legards the paities to the suit and peisons 
claiming thiough or under them, vest the title to the pioperty in the purchaser 
In the case now before us, the plaintiff claims under one of the paities to the 
rent suit, that is, the defendant, and I think that the provisions of this section 
are theietore applicable to him 

1 am therefoie of opinion that, althougli the tenure in this case was sold 
under the provisions of tlie Code of Civil Piocedure and not undei the special 
"provisions of Bengal \ct VIII of 1869, the plemtiff is not entitled to succeed 
in this suit 

Y/e dismiss this appeal, but without costs, no one appearing toi the 
respondent 

HoDonell, J — In this case it is iound bv the Court below that the 
zaroindar was entitled to sell the whole tenure, and the sole question we have 
to decide is, whether he ictuall> sold it Both the Courts below have found as a 
fact that the whole tenure was sold, that the tenure was proceeded against and 
regarded as liable, and that the sale proclamation and sale certificate show that 
the tenme was sold Undei these circumstances I do not think that wo ought 
to inteifere, although theie may have been n regularities in the sale pioceedmgs, 
and I would therefore dismiss this appeal 

Appeal dismissed 


NOTES 

[ WHO CAN APPLY UNDER SEC 311 C, P C , 1882, (0 21, R 90, C P C , 1908)— 

Tho words awf person whose interests arc affected by the sale have been substituted lu 
the Code of 1908 for the words any person whose immoveable pt opet ty has been sold under this 
chapter 

A person who claims to be the purchaser of a tennrt, prior to attachment from the 
judgment debtor whose interobt in tho tenure has been sold in execution of a decree fonts own 
arrears of rentjb entitled to apply under thin rule as his interests are certainly affected by the 
sal6 — 10 Cal , 496 9 C W N 134 ( 137) 22 Cal 802 distinguishing 16 Cal , 488 P B , 
Where a purchaser of immoveable piopert) from the judgment debtor prior to attachment 
was held to be not entitled to appl\ under this rule See also 16 Mad , 476 A bonefioial 
owner of property is entitled to apply undei this rule where immoveable property has been 
sold m execution of a decree against the ostensible owner — 20 Cal 418 , 19 Mad , 107 

See also 17 C W N 80 10 C W N 176 4 0 L J 68 , (1914) M W N 147, as 
regards the soopo of the rule ] 
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ABUT SAHOO &c V PRANDHONE PYKURA [1884] I L,R 10 Oal. SOS 

[local 502] 

APPELLATE CIVIL 

The 6th Maich, 1884 
Present 

Mr Justice Tottenham and Mr Justice Norris 

Arut Sahoo and another Defendants 

vei sm 

Prandhone Pykura 'Plaintiff 

Landlord and Tinant — Occupancy of homestead Land — Iliqhtof landlord to 

determine tenancy 

Th(> mere record of the name of a tenant, who is found in occupation of a paiticular 
piece of land, in Settlement proceedings, and of the rent payable b\ him does not invest him 
with any permanent title to hold it 

Where an estate at one time the property of the Government, w is as a kUas mohal 
settled ryotwari for a period of 80 years from 1247 and whore m such Settlement A was 
recorded as tenant of the laud it a stated rent Held that the Court was not bound to prostmic 
that the origin of A *s title was a grant to continue in perm incnt possession 

[808] Prosunno Loennaree Debea v Rutton Repary (I L R 3 Cal f>96) iddatto 
Char an Dey v, Peter Dose (13 BLR 417 17 W R 183) followed 

This was a suit foi ejectment, upon a notice to quit, m rej^aid to 4 
ghoonts and 13 biswas of homestead land which the defendants and then 
ancestors had held ever since the Government Settlement at an annual rent of 
nine annas and seven pies The defendants m answer denied the leceipt of 
notice, and disputed the plaintiff s right to eject them The first Court, though 
found that not only had notice to quit been given, but also that it was sufficient, 
and held that by viitue of the Settlement made by Government the defendants 
acquired a title to hold the land at the same rent until a new Settlement 
should be made, and accordingly dismissed the suit On appeal the Judge rovers 
ed the decision of the Court below, holding that the protection claimed by the 
defendants could only be claimed by a tenant on the ground that he had 
acquired a light of occupancy, oi that the lease under which he held had not 
expired, but that neithei of then contentions were or could be pleaded in this 
case He was further of opinion that, though the defendant had been allowed 
to hold the land for a lengthened period without a lease at a small rent, that 
fact was not in itself sufficient to prevent them being ejected by the owner, 
and that there was nothing in the Settlement proceedings to justify the decision 
of the Court below Ho iccordmgly reversed that decision and gave the 
plaintiff a decree with costs The defandants now specially appealed to the 
High Court 

Mr B E Twtdale for the Appellants • 

Baboo Koruna Stndhu Mookerjee for the Respondent 

The nature of the contention raised on the appeal is sufl[iciently stated in the 
Judgment of the Court (Tottenham and Norris, JJ ) which was delivered by 

* Appeal from Appellate Decree No 589 of 1688, against the decree of W Wright Esq , 
Subordinate Judge of Cuttack dated 29th of December 1882, reversmg the decree of Baboo 
Hurrev Kishto Ohatterjee, Munsifi of Jajpqr, dated the 31st of August 1881 
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Tottenham, J — This was a suit to eject the defendant, after notice to 
quit, from a small piece of homestead land m respect of which it has been 
found that no right of occupancy could be acquired , 

[60*] The estate was at one time the property of Government, and as a 
khas mehal it was settled ryotwari foi a period of 30 years from 1247 B S 
In that Settlement the defendant was recorded as tenant of the land m suit at 
a rent of nine annas seven pies per annum Subsequently the plaintiff became 
proprietor of the estate The first Court held that by virtue of the Settlement 
made by Government the defendant acquired a title to hold the land at the 
same rent until a new Settlement should be made and that this action to 
eject him would not he 

The lower Appellate Court was of opinion that the fact that defendant 
had been permitted to hold the land for a lengthened period at a small rent was 
not per se sufficient to protect him from ejectment by the owner , and could 
see nothing in the Government proceedings at the Settlement to justify the 
Munsiff s inference in the matter The Couit accordingly made a decree m 
favour of the plaintiff 

Before us the pleader for the appellant has contended — 

1st — That the Mun&iff s view of the effect of the Settlement was right, 
and that the plaintiff was bound to lespect that Settlement 

2nd -That the Court below ought to have piosumod from the circumstan 
ces of the case that the origin of defendant s title was a grant to continue in 
permanent possession 

We think that neithei of these contentions can pievail 
^s to the first it seems to us that tlic mcie record of the name of a tenant 
who is found in occupation of a piiticular piece of land m Settlement proceed- 
ings, ftnd of the rent payable b> him, does not invest him with an\ permanent 
title to hold it, and admitting that the purchase! tiom Government was bound 
to lespect the Settlement made with the i\ots during its cuiiency, that const 
deration would not bar the piesentsuit ivhich was brought after the termination 
of the period of that Settlement \ny further Settlement must be made not 
with the tenants, but with the propnetor of the estate 

As to the second contention the authoiits cited is Govmda Chundra 
btkdat v iyinuddtn Sha (11 C L R , 281) But that case lays 

down no more than that the Court is at libertN to presume if it thinks fit 
from the particular ciicumstarices of a case that the L60S] land was giant 
ed for building purposes, and that the giant was of a peimanent character 
We cannot hold that in the present case the Appellate Court committed 
an eiror of law in not making such presumption 

On the othoi hand, the plaintiff s right seems to be established by the 
authority of the oases, AddaUo Charmi Dey v Pete} Doss (13 BLR, 417 , 
17 W R , 183) and Prosuniio Goomar Dcbea v Button Bepary (I L R , 3 
Cal , 696) We must dismiss this appeal with costs 

Appeal dismissed 
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LALZiA DABBE BEBSHAD V SANTO PEliSHAD &C [1884] I.L R. 10 Cal S06 


[local MO] 

APPELLATE CIVIL 

Thf 19th Febrm)]], 18H4 
Present 

Mb Tusticf Mittfr and Mr Justice Maclean 

Lalla Dabee Pershad PlaintiiJ 

veriUH 

Santo Pershad and others » Defendants 

Interrogatorie'i—Failwe to amivet toithtn the time limitrd —Dximnsal of amt 
— Clint Piocedwe Code, Act XIV of 1882, Ch X, ss 121, 12b, and lib 

The question as to whether the Courts below ha\t exercised i proper discretion in 
dismissing i suit under s ISG t of the CimI Procedure Code is one into which the High Court 
will not enter on special appeal 

When interrogatories are delivered with the leave of the Court under s 121 of the Civil 
Procedure Code and the Court orders such interrogitories to be answered within ten da\s 
under s 126, there is virtu illv in ordei passed under the piovision of Chap X of the Code 
and consequently upon the party interrog itt d failing to coinph with such order the Court has 
the power to pass an order undei s 136 

In this suit, which was instituted on the 24th April 1880, the plaintiff 
sought to have his light determined to, and his possession confirmed in 16 
cottahs of land with certain trees thereon He also sought to have ceitain 
orders of the revenue authorities in respect of the boundaries of the land uan 
celled, and to have it declaied that the land and trees in suit were situate^ within 
his milkiut village and not in that of the defendant 

The defendant filed his written statement disputing the claim, and on 
the lltli August 1880 caused interrogatories to be delivered to the plaintiff s 
pleader, the return to which was ordered to he [506] made within ten days 
More than that period having elapsed, and no answer having been filed, the 
defendant on the 31st August applied undei s 136 of Act X of 1877 to have 
the suit dismissed The hearing of that application came on before the Munsiff 
on the 3id September, and the plaintiff contended that that section had no 
application, but the Munsif held that the section did apply and accordingly 
dismissed the suit Before, liowe\ei, that order was passed the plaintiff 
applied for further time in which to answer to be granted him, but the Munsif 
refused to grant him any fuither time on the ground that such application 
was made too late 

• Appeal from Appellate Decree No 88 of 1883, against the decree of T Twoedio Esq 
Judge of Shahabad dated the 27th of September 1882 affirming the decree of Baboo Bhago 
butti Churn Hitter Munsif! of Arrah dated tne 8rd of September 1880 

t [ Sec 136 — If any party fails to comply with an\ order under this chapter to answer 
interrogatories or for discovery production or inspection which 
Consequences of failure to has been duly served he shall, if a plaintiff, Jie liable to have 
answer or give inspection his suit dismissed for want of prosecution, and if a defendant 
to have his defence, if anv struck out, and to be placed in the 
same position as if he had not appeared and answered 

and the party interrogating or seeking discovery production or inspection may apply to 
the Court for an order to that effect, and the Court mav make such order accordingly 

Any party failing to comply with any order under this chapter to answer interrogatories 
or for discovery, priSuction or inspection which has been served personally upon him, shall 
also be deemed guilty of an offence under section 188 of the Indian Penal Code ] 
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On appeal the Judge held that the Muosiff was right m refusing to grant 
further time, and in dismissing the amt The appeal was therefore dismissed 
with costs ^ 

Against that order the plaintiff now specially^ appealed to the High Court 
Baboo Abtnash Chundei Banerjpe for the Appellant 
Baboo Kah Kissen Sen for the Bespondent 

The Judgment of the Court (Mitteb and Maclean, JJ ) was delivered by 
Hitter, J, — Whether in this case the Courts below have exercised the 
discretion under s 136 properly oi not is a question which we cannot enter 
into m second appeal, and we express no opinion upon that point, but as 
regards the question whether the lower Courts had any power to deal with the 
case under s 136, we are of opinion that the objection taken before us is not 
valid When interrogatories are delivered with the leave of the Court under 
s 121'’, the Court orders these in tei rogatories to be answered within ten days 
from the date of service thereof under s 126 Therefore, there is virtually an 
order passed under the provisions of Chap X That being so, if the party 
interrogated fails to comply with that ordei, the Court has the power to pass 
an order under s 136 

We are therefoie of opinion that the contention of the appellant that 
s 186 has no application to this case is not coirect 
We theiefore dismiss this appeal with costs 

Appeal diamiased 


NOTBS 


[11% (1891) IS Cal 
In (1B94) 19 Bom 
a suit under sec 136 0 


420 F B thi4 case was ovenuled as regards interrogatories 
807 (809) It was bold that an appeal la> against an order dismissing 
P 0 1882] 


♦ [See 121 — Any part> may at an> time by leave of the Court deliver through the Court 
• interrogatories in writing for the examination of the opposite 

Power to delnur in term part) or where there are more opposite parties than one, anj one 
gatones or more of such parties, with a note at the foot thereof stating 

which of such interrogatories each of such persons is required 
to answer 

Provided that no part\ shall deliver more than one set of interrogatories to the nn-Tno 
person without the permission of the Court, and that no defendant shall deliver interroga 
tones for the examination of the plaintiff unless such defendant has previously tendered a 
Vmtteti statemeiit and suoh statement has been reoeived and placed on the record ] 
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MEBJAH TANAND &c t* KRISTO OHTTNDER (fee [18841 I.L.R, 10 Cal 807 
[807] APPELLATE CIVIL 


The 12th February , 1864 
Present 

Mr Justice McDonell and Mr Jttstk r Field 


Merjah Janand and anothei 

VeiSHH 

Kristo Ohundei ahas Kinoo Lahuv 


Dt tendantiS 
PHintitJ 


Res judicata — Decision oj Collector in meamrement pioceedinq^ — Bengal 
Act VTII of 1869, § 18 — Juii ^diction of Collector 

If a Collector professing to proceed under the provision of s 38 Bengal Act VIIT of 1869 
does not ascertain the existing rates of rent but proceeds to assess the rents, in other words 
to determine what rates are in his opinion fair and oqiutiblo he exceeds his iiinsdiction and 
his proceedings are null and void But if ho has properlj exercised the jurisdiction conferred 
on him b> that section hi^ proceedings ire tonclusive between the paities in a subsequent 
suit for rent 

In th}s case it was held that it did not plainly appear in the face of 
the pioceedings that the Collectoi had not piopeily exeicised the junsdiction 
conferred upon him The facts of this case are suHicienth stated in the 
Judgment of the Oouit (McDonfll and Fiild, TJ ) 

Baboo Nil Madhith Bose foi the Appellants 

Baboo Gn'ta Sunkei Moozumdm foi the Respondent 

Field, J — This was a suit for rent It was biought upon the basis of a 
jamabandi or rent loll which was diawn up by the Collectoi in pievious pio 
ceedings under the provisions of s 38 of Bengal Act VIII of 1869 The only 
point which has been pressed upon us is that the proceedings of the Collectoi 
and the 3 amabandi drawn up by him weie ultra vnes, and that the defendants 
in the present case are not bound by them, because the Collector did not 
ascertain the existing rates of rent [508] (that being wh it s 38 empowered 
him to do), but assessed rates, which were really enhanced rates Several 
previous decisions of this Court have been leferred to in the couise of the 
argument by the learned vakeel for the appellant We think there can be no 
doubt that if a Collector, professing to proceed under the piovisions of f 38 of 
the Rent Act, does not ascertain the existing rates but proceeds to assess rates, 
in other words proceeds to determine w^hat rates aie in his opinion fair and 
equitable, he exceeds his jurisdiction and his pioceedings are null and void On 
the othei hand, if the Collector exercises properly the jurisdiction conferied 
upon him by the section, then we think that his proceedings are conclusive 
between the parties in any subsequent suit for rent There is a distinction 
between those cases in which the tenants have appealed against the proceed 
mgs had under s 38, and another class of oases m which the proceedings had 
under s 38 were sought to be used as evidence in a subsequent suit for lent 

•Appeals from Appellate Decree Nos 1073 and 1079 of 1882, against the decreets of Baboo 
Nobm Chunder Ghose, Rai Bahadur First Subordinate Judge of Zillah Mymensingh, dated 
the 80th of March 1862, affirming the decree of Baboo Bepm Chunder Bai Bai Bahadur, 
Additional Munsiff of Netreona, dated the 25th November 1880 
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It IB clear that id the firet class of cases, questions might be rsised which 
could not properlv be raised in the second class of cases In the second class 
of cases the proceedings of the Collector are used as a judgment, to show that 
the question as to the rates of rent is res judtcata between the parties It is 
a rule laid down by the Evidence Act in accordance with principles long 
established that the judgment of any Court when offered in evidence in a sub 
I sequent proceeding may be shown to have been made without juiisdiction, and 
therefore to be void In exercising tlie special powers conferred by s 38, the 
Collector is bound to conform strictly to the provisions of the section, and if it 
plainly appears on the face of his proceedings that he did not so conform, a 
finite effect cannot be given, to those proceedings and the judgment in which 
they have been embodied What we have then to consider in the present 
case IS whether it plainly appeals on the face of the proceedings of the Collector 
that he was not propeily exeicising the jurisdiction conferred upon him 
by s 38 We have read those proceedings, and it appears to us that it 
does not so appear Theie are expressions used in the Collector’s decision 
and in the judgment of the Judge to whom an appeal was preferred 
against that decision, which may appeal equally L909] applicable to 
ascertaining or assessing rent , but when these expressions are read with 
the context, it does not appear to us that the Collector or the Judge did 
otherwise than astertam the then existing rates of rent In one passage 
the District Judge says ** The ryots of the mahal, the Amin said, had 
not, on account ol the enmity which existed, given the exact rates, but he ascer- 
tained the rates fiom certain persons wiio had pieviously been ryots in the 
mahal ” It also appeal s that certain previous butwaia pioceedings were used 
by the Amin, and these hutwaia proceedings would show the then existing rates, 
not recent or new enhanced rate It, therefore, appears to us that there is 
nothing on the face of the proceedings to show that the Collector did other 
wise than ascertain the existing rates, and that the Collector’s proceedings 
and the samabandi are binding on the royts 

Then it is argued that it appears from one passage in the District Judge's 
judgment m the proceedings under s 38, that the question of the Collector 
exceeding his jurisdiction was raised, and that the Judge declined to entertain 
it If this were so, if the question was raised and the Judge declined to enter- 
tain it, it would be impossible to say that the question so raised, but not 
heard and determin^, was icbjndicata The passage relied upon is this 
Prom the Collector’s order the present appeal is preferred The first ground 
of appeal is to the effect that, inasmuch as the petitioner moved the Civil Court 
with the intention of illegally enhancing the rent of ryots, his petition was 
liable to be rejected The intention, howevei, of the petitioner cannot now be 
considered, the present appeal being from the order of the Collector and not 
from that of the Subordinate Judge, admitting the right of the petitioner to an 
order under s 38 of Act VIII of 1869 What the intention of the petitioner 
under s 38 may have been is not material The question which would have 
been material, and which does not appear to have been raised in the passage, 
which I hav^e just cited, is whether the landlord was unable to measure the 
land comprised in his estate, by reason that he could not ascertain who were 
the pereons liable to pay rent to him m respect of such land There is no 
allegation that, although he alleged himself to be unable to [fllO] 
the persons hable to pay rent, he might have ascertained who those persons 
were if he had wished to do so This being so it appears to us that there is 
mrfihing in the pwsage relied upon by the appellant's vakeel to show that the 
question of lunsdiction was raised, and that the District Juc^e m the former 
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proceedings declined to entertain it This appeal must therefore be dismissed 
with costs This judgment will apply to No 1079 

ippeal dismissed 


[Sll] PRIVY COUNCIL 

The 49th and 30th Novemhu, LHHd 
Present 

Lord Fitzgerald, Sir 13 Peacock, Sir R P Collier, 

Sir R Couch, and Sir A Hobhouse 

^chal Ram Defendant 

versus 

Udai Partab Addiya Dat Singh Plaintiff 

[On appeal from the Court of the Judicial Commissionei of Oudh ] 

“ Ovdh Estates Act” I of 1369, h 8--Taluqdar in the second list — 
Estate descending to single hen — Primogenitutc 
In the. ” Oudh Estates Act, I of 1869 rules were laid down as to the title of taluqdarH 
whoso estates the Government h id created and to the mode of succession thereto 

On a question whether or not a taluq, to which the Act was applicable descended according 
to the rules of lineal primogeniture, Jteld, that where a taluqdar s name wis entered iii the 
second, but not in the third, of the lists m iintiiucd under the above Act, the estate although 
it was to descend to a single heir was not to be considered as passing according to the rules 
of lineal primogeniture 

Appeal from a decree of the Judicial Commissioner of Oudh (25th January 
1881), reversing a decree (20th June 1880) of the Officiating District Judge of 
Faizabad 

The question raised on this appeal related to the right of succession to 
the Birwa taluq in the pergunnah, tahsil, and district of Gonda, with the 
appurtenant estate of Mehnaon 

The Birwa taluq was inseited in the tiist and second of the lists main 
tamed under the Oudh Estates Act, I of 1869, as having belonged to Bhai>a 
Perthi Pal Singh deceased, as taluqdar, to whom the lespondent Udai Partab 
Addiya Dat Singh claimed to be the nearest male heir, and entitled to succeed 

Baja Bam Singh of Gonda was the common ancestor of Baja Debi Buksh 
Singh, who, in 1866, at the annexation of Oudh, held the Gonda Raj , also of 
Bhaiya Perthi Pal Smgh, who at the same period held the taluq of Birwa, the 
subject of the present dispute , ^and of Bishen Pat Singh, the present respon- 
dent's father, who at annexation held the separate t^uq of Bhmga, in the 
neighbouring district of Baraiiob 
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Tbe proprietary rights in these three several taluqs were confiscated to 
the British Government under the proclamation of the 15th March, 1858 , and 
owing to the persistent rebellion of Baja Debi Buksh Smgh, the Gonda Baj was 
never restored to [512] him, but he having fled to the hills, died there As to 
taluq Biiwa, with all its villages and cultivated lands, Ferthi Pal Singh, under 
tbe Special Commissioner’s order of 9th February 1859, wasx>6rmitted to engage 
£oi the revenue at the summary settlement of that year, and he afterwards also 
obtained a lease of the Mehnaon jungle on which he founded a ganj, naming it 
Perthi Pal Ganj Aftei his death, which occurred on 3rd November 1859, his 
name was enteied in the first and second of the lists prepared in conformity 
with s 8 of the “ Oudh Estates Act,” I of 1869, and published in the Govern 
ment Gazette of the 31st July 1869 

The Bhinga taluq was also lestored to a descendant of Bhowani Singh, 
the former Bhinga Baja, and son of the common ancestoi Bam Singh Perthi 
Pal Singh left a widow and daughter only With him, and with the ex Baja 
of Gonda, the entire male line of descendants from Baja Uddyat Singh, the 
elder son of the said Bam Singh, and bi other of the abovenamed Bhowani 
Singh, became extinct Perthi Pal’s male collateral relations were to be found 
among the descendants of Bhowani Singh, unless, as was alleged, the adoption 
of one of this line into the old Janvar family of Bhinga had separated the 
branch from tbe Gonda famil> Of these descendants there weie four 
surviving In the senior male line theie was the present respondent, sixth in 
descent from Bhowani Singh , theie was also his cousin, Jagraj Singh, fifth, 
and Harfahagat Singh, fourth, in descent fiow the same ancestor, as apjiears 
fiom the following pedigiee table — 

R\M bXNGH 

I 


Dai Singh Bhawani Siugh 

Gonda Baja Bhinga Baja 

Pharwand 


Udil Azmai, ■ — 

I adopted into | | 

Phalxvan M inl% ipur liuc Sardawau Sangrani 

I I I 

Sheo Bukbh Ihrthi 


Duniiipat Alddha 

1 ( 7 aluqdar of Btrwa ) 

i 1 1 

1 

1 

1 I 

Sarabjii Urnrao Parkash 

Chaterpal 

Bharjat, 

Dalial Moidai T i( 

1 1 

1 1 

1 

living 

Kishendut Jagraj, 

\rjan, 

Debi Buksh Perthi Pal dies 1869 

1 living 

living 


leaves widow leaving widow 

Udit Partdb 


Sarpaz Kimwar dies 1870 {Plaintiff d Respondent) 




Brig R i] Kiniwar diCh 187<) 
m Achal Bam 
{Vefeitdaiit (t Appellant) 

[518] The widow, Thakuram Sarfiaz Kunwaii, who succeeded her 
deceased husband, Perthi Pal Singh, as taluqdai, made a will bequeathing all 
her property to the daughter, Thakuiam Brijraj Kunwan, whom she had borne 
to P^thi Pal Singh Tbe daughtei , on the death of her mother on the 27th 
of A^nl 1870, succeeded her m possession of the estates which, as she was a 
minor, came u^der tbe supaismtende^ce of tUe Court of Wards She was 
afterviards msmed to tbe present appellant, and died without issue on the 
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23rd Februarv 1879 At her death her husband, Achal Earn, claimed the 
mtates as her heir, and obtained possession of them Whereupon the present 
respondent brought this suit, alleging that the deceased widow and her 
damjhter had only held Birwa and Mehnaon foi successive life-estates whi^ 
had ended, and that on the death of the daughtei, Bn]ia] Kunwari, the plwntiff, 
as the collateral heir of Perthi Pal Singh, the last malet^uqdar, and last 
of an estate of inheiitance, became entitled to succeed him 
The defence was that the plaintiff was not the next heir of Perthi Pal Smgh, 
deceased, the family of the plaintifl having been separated fiom his family some 
geneiations back, that Perthi Pal Singh had made a will in favour of his 
tidow and daughter , that the widow had secured to her a title as taluqdar, 
in accordance tith the “ Oudh Estates Act, I of 1869 , and that by a will, 
authorised by that law, she had bequeathed the estates to hei daughter, from 
whom that daughter’s husband, the defendant, derived his title 

The suit was heard by the District Judge of Faisabad Issues weie faxed 
as to the and eflect of the alleged will of Perthi Pal Singh, and as to 
effect of the will of Thakuiain Sartra/ Kunwaii as to whethei a legal title had 
been suflioiently made out by Udai Paitab. the plaintiff and_pn the question 
who by Hindu law, with reference to the piovisions oi the Oudh Estates 
Act ’* I of 1869 was heir The District Judge found that the will ot Perthi 
Pal’ Singh, dated Kartik Badi 13, Fash 1267 (ooi responding to the 26th 
Octobei 1859) was genuine, and that by it the taluq of Birwa, and also 
Mehnaon were left to his daughtei, with a life inteiest bequeathed to her 
mother his wife The District Judge held that the taluq was the special pro 
nertv [8143 of Biiiiai Kunwaii, in the same way that in the case of Indai 
Bahadur v Janki Kunwar (L R , 5 I \ . D a taluq was held by a daughter 
The husband of Biijiaj Kunwari was, in his opinion, entitled to tljp pro 
nertv as hei heir , and agamst this title that ot the plaintiff could not prevail 
The nlaintiff was lepresontative and head of tho Bhinga family , he was hen 
by primogeniture to Perthi Pal Singh,’ and with reference to there being others 
of the Bhinga line related moie nearly m degree to the deceased Perthi 
Pal Singh who could come in before the iilaintiff, the District Judge found 
that they ’had “ resigned in the plaintiffs lavoui ”, and that the estate being 
one that devolved by the law of piimogeniture, the plaantifl, as head and 
representative of his own line, was the rightful suitor But he held that the 
defendant had the better title, concluding as follows — 

“ In fane I consider that the judgment above quoted, Bnj Indar Bahadui v 
Janki Kumoai (L R , 5 1 A , 1) lules this case, and that the property must 
descend to Biijraj Kunwar s heirs and not her father s Therefore the defen- 
dant \chal Ram, the deceased’s husband, is the hen, and not tho plaintiff, a 
collateral of her fathei’s removed by some 12 generations in an ascending and 
descending scale ” 

The suit was, accordingly, dismissed with costs Tho plaintiff, now 
respondent, appealed to the Judicial Commissionei, and the defendant filed a 
memorandum of objections to the judgment imdoi s 561 of \ot X of 1877 

The Judicial Commissioner reversed the decree of tJie Distriob Judge, and 
decreed in favour of the plaintiff He held that the case of Brij Indai 
Bahadur v Jemkt Kunwat (L R , 8 I A , 1) did not apply, and that the 
daughter Brijraj, took *' a mere woman s estate, as heir to her father On tho 
question whether the alleged will of Perthi Pal Singh was genuine, he was of 
opimon that it had not been proved , and he added I fand that the alleged 
will of Bhaiya Perthi Pal Singh would, if genuine, have no effect on the claim 
to the taluq , and that if both wills set up be genuine, the heirs to Bnjraj 
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Kuiiwan's landed estate by Hindu la,\\ and Act I of 1869, must be sought 
among the male reversionary heirs CfliS] of the first taluqdai, Bhaiya Perth! 
Pal Singh, and that in no case would the defendant-respondent, Aohal Ram, 
snooeed as heir to his deceased wife’s taluq 

That part of his judgment which i elated to the question whethei or not 
the plaintiff had shown a sufficient title is set forth by their Loidships 

On this appeal — 

Ml T H* Cowic, Q C , Ml J jf' Woodrojfe, and M.i J E Howard 
appeared for the Appellant 

Ml J F Leith, Q C , and Mr J D Matf'nt foi the Respondent 

For the appellant it was aigued that even on the assumption that Perthi 
Pal Singh had died intestate, which was not admitted, the judgment ot the 
Judicial Comraissionei was wiong, the plaintili not having made out his title 
Thakurain Sarfra/ Kunwar had taken an absolute estate under the law which 
was contemplated by the 11th clause of s 22 of the ‘‘Oudh Estates ‘ Act,” 
I of 1869 Her daughter had obtained a complete title from the mother, and 
on the daughtei’s death her projjeity devolved upon her husband, the appel 
lant At the same time complete as that title was, there was no necessity for 
resorting to it, for the plaintifi’s title had not been proved There was 
no evidence establishing that the Birwa taluq descended according to the rule 
of lineal primogeniture, and the Ciommissioner appeared to have been under 
the misapprehension that there was a primogeniture sunnud A nearer heir 
excluded a more remote one , for, although the taluq descended to a single heir 
the rule of lineal primogeniture (which would, if established, have been the 
only basis on which the plaintiff’s claim could rest) had not been shown to 
govern the descent of the estate There were other bundhus, distant kindred, 
nearer than the plamtifi, who was thirteenth in degree from Perthi Pal Singh, 
whose estate was entered in the second and not m the third of the lists 
maintained under Act I of 1869 This showed that the rule of lineal pnmo- 
gemture did not apply , and, therefore, the nearei in degree would exclude the 
more remote The fact that the taluq was impartible did not affect the Hindu 
law of inheritance Reference was made to Mitakshara, Chap 11, s 6, 
Bry [ 816 ] Indat Bahadui v Ram Janki Koet (L K , 5 I A , 1) , Tekatt 
Domga Persad Singh v Tekaitni Doorga Kunwar i (L R , 5 I A 149) Pena 
sam V Penasami (L R , 5 I A , 61) , Mayne Hindu Law and Custom, 
para 461 

For the respondent it was argued that, as this taluq was an impartible 
estate descending to a single heir, the question was as to the nght of succession 
to an estate m the nature of a Raj , the ordinary law, to which the taluqdar 
had been subject, being that which was contemplated by Act I of 1869, s 22, 
para 11 Independently of the finding below, that primogeniture prevailed in 
this family, the estate in question being impaitible and descending to one of 
the issue of the family of the last male piopiietor, the “ single heir ’ had to bo 
discovered by the application of the lule of piimogenitme This application ol 
the mode, employed in aoooidance with Hindu law, in most of the cases of 
impartible property, to fix “ who was the single heir,” was appropriate here 
Moreover, the evidence showed that in this family thwe was a presumption in 
favour of the rule of primogeniture , and although the taluq of Birwa had not 
been inserted m the third (or primogeniture list) of the lists maintained under 
Aet I of 1869, it was not to be inferred that that modeof deseent was 
m this ease There wwe both new and old taluqs subjected to the Act sod 
this wras an old one . ' 
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Beferenoe was made to Strange, Hindu Law, chap 6 , Pertasamt v Pena- 
sumt (L B , 5 I A , 61) It was submitted that the respondent had made out 
a title as he had shown that, he being the last of the eMer line of the descen 
dants of the Bhmga Ba]a, was in a position to represent that branch as its 
head 

Mr T H Cotute, Q C , m reply, contended that no presumption arose 
in this case as to the application of the lule of lineal pi Imogen iture, and that, 
unless the respondent was brought within that lule, the nearer heir excluded 
the more remote All that was meant b> a ** single heir was a single heir 
who was also nearest in degree 

At the conclusion of the arguments their* Lordships Judgment was 
delivered by 

[5173 BiP B, Peacock — This was a suit brought by XJdai Paitab against 
Aclial Bam, who was the husband of Brijraj Kunwari, deceased, and who 
obtained possession of the estate in question upon the death of his wife The 
plaintiff edleged himself to be the heir of Perthi Pal Singh, and m the action of 
ejectment it was necessary for him, before he could turn out the defendant, to 
prove that he had a better title He attempted, in support of his title, to show 
that the estate was to descend according to the rules of lineal primogeniture 
If that rule prevailed he appears to have been the heir of Perthi Pal Singh A 
question was raised in the suit whether Perthi Pal Singh had made a will , but 
it IS unnecessary to decide that question, because whethei he made a 'will or 
not, or whether his daughter, Brijiaj Kunwari, the wife of the defendant, took 
an absolute estate oi not, is immaterial, if the plaintiff fails to prove that he 
has a better title than the defendant It is necessary, therefore, for the plain- 
tiff to make out that the estate descended according to the rules of lineal pri 
mogeniture as distinguished from descent to a single heir amongst several in 
equal degree 

The estate in question was a taluq created by the Government of India 
after the confiscation of Oudh Perthi Pal Singh, upon whom it was conferred, 
died before Act I of 1869 was passed , but the taluq was one in respect of 
which the Government of India laid down certain rules as to the title of the 
taluqdars whom they had created and as to the mode of succession The pre 
amble of Act I of 1869, intituled “ The Oudh Estates’ Act, ” is m these 
words “ Whereas after the re occupation of Oudh by the British Government 
in the year 1868, the pioprietary right in divers estates in that province was 
under certain conditions conferred by the British Government upon certain 
taluqdars and others And whereas doubts may arise as to the natuie of the 
rights of the said taluqdars and others in such estates and as to the course of 
succession thereto And wheieas it is expedient to prevent such doubts and to 
regulate such course and to provide for such other matters connected tbere- 
wnth as are hereinafter mentioned, it is hereby enacted as follows ” Among 
other enactments is s 6, which provides that, within six months after the 
passing of this Act the Chief Commissioner of Oudh subject to such instruc- 
tions as he may receive from the [ 618 ] Governor Geneial of India in Council, 
shall cause to be prepared six lists , namely, fiist, a list of all persons who are 
to be considered taluqdars within the meaning of this Act * Perthi Pal Singh, 
who had been allowed to contract for the revenue, and with whom a summary 
settlement had been made, was entered in the first of the lists as a taluqdar , 
and he must therefore be deemed a taluqdar within the meaning of the Act 
He was also entered in the second of the lists, which is a list of the taluqdars 
whose estates, according to the custom of the family on and before the 13tb 
day of February 1866, ordinarily devolved upon a single heir Therefore the 
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taluq must bs considered as a taluq which ordinarily descended upon a single 
heiL but it omits altogether to state that that heir is to be ascertained by the 
rules of lineal primogeniture The third list is “ a list of the taluqdars not 
included in the second of such lists to whom sunnuds or grants have been or 
may be given oi made by the British Government up to the date fixed for the 
closing of such lists, declaring that the succession to the estates comprised m 
such vmmids or grants shall thereafter be regulated by the rules of primogeni- 
ture '* Perthi Pal Singh was not entered in that list, and it is contended that 
because he was in the list of estates which ordinarily devolved upon a single 
heir, it is to be presumed that the heir was to be ascertained according to the 
1 ules of lineal primogeniture • Then Lordships cannot concur in that conten 
tioTi They are of opinion that when a taliiqdar’s name was entered in the 
second list and not in the third, the estate, although it is to descend to a single 
heir, IS not to be considered as an estate passing according to the rules of lineal 
primogeniture 

Now the plaintiff having to make out his title, the District Judge in the 
first Court found that the estate was to descend according to the rules of pri 
mogeniture, not saying lineal primogeniture There was no evidence to show 
that the estate had descended accoiding to the rules of lineal primogeniture, 
even if such evidence could have got rid of the piovisions of the Act The 
Judicial Commissioner also found that the estate descended according fco the 
rules of pi Imogen ituio, and it is said that there were two concurrent find 
mgs upon a question of iact , but when their Lordships come to examine the 
CB193 reasons and the giounds of the Judicial Commissi onei , they find that 
he was in eiror He says that theie was a sunmid granted to Perthi Pal 
Singh, according to which the estate was to pass according to the lules of 
primogeniture He savs In the piesent case the confiscation was admitted 
in favour of Bhniya Perthi Pal Singh, and the grant as by swnnvd is to him 
and hiB hens male according to the law of primogeniture , so that unless his 
daughtei from some cause takes a full proprietary heritable estate, those entitled 
to succeed aftei her must be sought for amongst the heirs of Bhaiya Peithi 
Pal Singh ” Then he enters into the question whether the plaintiff is the 
nearest heir accoiding to the rules of lineal primogeniture Both Courts 
appear to have failed to consider this case with reference to the principle that 
a plaintiff seeking to ^ecovei possession of an estate against a person who is in 
possession must recovei upon the strength of his own title, and not upon the 
weakness of liis adveisary s title That is a principle of law, and a very 
essential principle to be acted upon The Judicial Commissioner, after deciding 
that the male reveisionaiy heirs of Perthi Pal Singh were to come in, says 
“ There remains the question as to whether the plaintiff appellant, Bhaiya 
Udai Paitab Singh, is such male leversionary heir, considering that, as stated 
m an early part of this judgment, according to ordinary Hindu law, Harbhagat 
Singh was the neaiest collateial hen male to Bhaiya Perthi Pal Singh at his 
death, and failing him Jabraj Singh, Arjan Singh, and the sons of Harbhagat 
Singh would have precedence as collateial male heirs Those named above 
are not parties to this litigation, and no right that they might have as against 
Udai Partab Singh would be prejudiced by a decree in his favour against Achal 
Bam, who is found to have no light or title at all in the taluqa And in one 
sense there is a community of interest in all the males of the Bhinga branch, 
that the Birwa Mehnaon estate should not pass to a stranger, to the prejudice 
of their reversionary rights to succeed the last male proprietor In both these 
estates the succession is to be regulated by the rule of primogeniture , and 
plaintiff-appellant, as senior heir male of the Bhinga Bisain family, has 
succeeded to, and is m full proprietary possession of, that taluq He may, 
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therefore, well be held to [520] be representative of the reversioners in his 
branch, and anyhow it does not lie in the mouth of defendant-respondent, who 
is found to have no legal warrant for bis possession of the Birwa estate, to 
deny that the plaintiff has a locus standi^ on the ground that it may be that 
be may not afterwst^ds be found to be the man among the reversioners whom 
he represents, who should succeed " In short, the Judicial Gommissioner 
comes to the conclusion that, inasmuch as the defendant is shown to have no 
title according to his ruling, therefore he has no right to sav that the plaintiff 
is not entitled to succeed He entirely reverses the rule on which actions to 
recover possession are founded, namely, that he who seeks to turn another out 
of possession must first prove that he has a bettei title His judgment is 
consequently erroneous, and ought to be reversed 

It has been stated that the judgment obtained by the plaintiff has been 
executed, and that the defendant has been turned out of possession There is 
no evidence to that effect , but if it is the case the defendant ought to be 
restored to possession, and ought not by reason of his having been turned out 
under an erroneous judgment to be placed in the position of having to seek to 
recover possession himself and to prove his title 

Their Lordships will humbly advise Her Majesty that the decree of the 
Judicial Commissioner be reversed, and the decree of the Officiating District 
Judge affirmed , that the respondent do pay the costs in the lower Appellate 
Court , and that, if the appellant has been put out of possession under the 
decree of the lower Appellate Court, he be restored to possession 

The respondent must pay the costs of this appeal 

Solicitor for the Appellant Mr T L Wilson 

Solicitors for the Bespondent Messrs Young, Jackson, and Beaid • 

NOTES 

[ The entries du not have retrospective* effect — (1903) 2G All 119 SOWN 201 (207 
—6 Bom L R 238 TOC 257 See also (1904) 8 O C 46 (48) ] 
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[821] APPELLATE CIVIL 

The 6th March, 1884 
Present 

Mr Justice Tottenham and Mr Justice Norris 

Salainat Hossein and another Defendants 

versus 

Luckhi Ram Plaintiff 

Civil Procedure Code (Act XIV of 1882), s 266, proviso, cl 1 — Attachment 

of monthly allowance 

A heritable right to receive a certain monthly allowance originally assigned in lieu of a 
share of landed property is not i mere right to maintenance or anything else exempted by the 
proviso to s iG6 of the Civil Procedure Cod^ and is saleable in execution of a decree 
This was a suit upon a bond foi the sum of Es 3,000 with interest One of 
the conditions of the bond was as follows — 

“ I, Salamat Hossem, mortgaged and hypothecated the allowance of 
Rs 100, which, on account of the inheritance of Bihi Fasihunnissa Begum, the 
late wife of mine, is paid to me, Salamat Hossem, m lieu of my right to the 
estate, month by month from the deorhi of Khugra ^ ^ I again 

pledge the same, * etc , etc The plaintiff sought to enforce a hen on the 
monthly allowance secured to him by the bond The Subordinate Judge gave 
him a deoiee for the leali/ation of the amount by the sale of the moitgaged 
property 

The defendant appealed to the High Court 

Mr 1{ E Twidalf (with him Munshi Mohamed Yusuf) for the Appellants, 
contended, as ii had been in the Court below, that the right to leceive the 
allowance was not pioperty which could be seized m execution undei s 266 of 
the Code of Civil Piooedure 

Mr C Greqory and Baboo Nilmadhuh Bose for the Respondent 

The Judgment of the High Court v^as delivered by 

Tottenham, J — The only question laid before us in this appeal is whethei 
or not the right to receive a certain monthly allowance is seizable and saleable 
In execution of a decree The appellant, Sala [822] mat Hossem, who is the 
party entitled to the allowance, mortgaged it under a bond executed by himself 
and other persons to the plaintiff lespondent in consideration of a loan 
advanced by the latter The decree provides for the realization of the amount 
due by the sale in the first place of the mortgaged property 

It IS contended that the light to receive the allowance is not property 
which can be seized in execution undei s 266 of the Code of Civil Procedure 
It seems to us that, under the circumstances, it is saleable, for it is shown to 
be a heritable light derived by the appellant from his deceased wife to whom 
Tt was assigned in lieu of her share of landed property It is thus not a mere 
right to maintenance, nor anything else exempted by the proviso to s 266 , and 
as the appellant himself mortgaged it with a stipulation that it should, if 
necessary, be sold for the liquidation of his debt, it does not lie m his mouth to 
deny that it can be seized and dold His pleader has relied upon the case of 

^ Appeal horn Original Decree No 334 of 1382, against the decree of Baboo Moti Lai 
ftiroar, Subordmate Judge of Pumeah, dated March 25th, 1862 
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Ntlkanto Dey v Hurrosoonderee Dossee (I L E , 3 Cal , 414) in which a 
question arose as to the attachment of mahkana payable by the Collector to the 
judgment debtor But m that case it was not ruled that the right to mahkana 
could not be sold , but only that the attachment was not sufiicientlv made by 
the mere issue of a notice to the Collector under s 237 of Act VIII of 1859 
The case does not help the appellants before us We granted time to enable the 
parties to come, if possible, to an amicable settlement, but they have found it 
impossible to do so , and we do not see our way to impose terms on the plamtitt 
oi to stay execution The appeal must be dismissed with costs 

Appeal dismissed 


NOTES 

[ The judgment debtor s life intercbt in certain funds settled with the Otfaeial Trustee 
was held liable to attachment andsilc in 12 Mad , 250 (253) ] 


[323] APPELLATE CIVIL 


The 6th Ma7ch, 1664 
Present 

Mr Justice McDonlll and Mu Justice Fiild 


Kirte Mohaldar and others Defendants 

vefsiis 

Rdinjan Mohaldar Plaintiff 


Appeal fromordet — Suit of the Small Cause Coutt (lass — Cioil Procedure Code 
(Act XIV of 168^), ss 562, 586, 588, cl (28) and 589 

A Court in the exercise of appellate jurisdiction passed m order under s 562 of the Civil 
Procedure Code, remanding a eiso of the Small Cause Court elass is deseiibod in s 586, Ifeld, 
that under the express words of the seeond portion of s 589 of the Code, an appeal does lie to 
the High Court fiom sueh an order 

In this suit the plaintiff, on the allegation that the defendants had pro 
vented him from fishing in a certain julkur, laid a claim for damages to the 
amount of Rs 305 The Munsifl dismissed the suit on the sole ground that the 
plaintiff could not recover damages before he obtained actual possession On 
appeal, the District Judge held that a suit foi damages would he, and lemanded 
the case for trial on the other issues On appeal to the Higli, Court from 
that order, a preliminary objection was taken by the respondents (plaintiffs’) 
pleader, viz , that no appeal would he, because the suit was one of the Small 
Cause Court class, and the amount of the damages not exceeding hve hundied 
rupees 

* Appeal from Appellate Order No 318 of 1883, against the order of R H Ci reaves Fsq , 
Offioiating Judge of Kajshah} e, dated Idth of August 1883, reversing the docreo of Baboo Kuruna 
Dass Bose, Munsifi of Maldah, dated 25th of November 1882, and remanding the case 
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Baboo Kalhkissm Sen for the Appellants 
Baboo Oopeenath Mooket^jee for the Bespondents 
The Judgment of the High Court was delivered b> 

Field, J. — A preliminary objection has been taken in this case, viz , that 
no appeal will he because the suit is one of the Small Cause Court class being 
a suit for damages Section 586 of the Civil Procedure Code provides that no 
second appeal shall lie in any suit of the nature cognizable in Courts of Small 
Causes, etc ” The present appeal is not a second appeal It [S24i] is an appeal 
from an order falling under cl 28 of s 588 Section 589 provides as follows 
An appeal from any order specified in s 588, els (15), (16) and (17), shall he 
to the High Court ** When an appeal from any other order, that is, any other 
order than the orders specified m els (15), (16) and (17), is allowed by this 
chapter," (and it is clear that an appeal under cl 28 comes within this des- 
cnption), it shall he to the Court to which an appeal would he from the decree 
in the suit in relation to which such order was made, or, when such order is 
passed b# a Court (not being a High Court) in the exercise of appellate 
jurisdiction, then to the High Court 

Now if the present case had to be governed by the first portion of this sen- 
tence, it might be contended that, as no appeal lies from the decree in the suit 
in relation to which the order was made, therefore no appeal will he from the 
order, but this first portion of the sentence does not apply The portion which 
applies is the second portion, viz “ When such order is passed by a Court (not 
being a High Court) in the exercise of appellate jurisdiction, then to the High 
Court " The order in the case now before us was passed by a Court in the 
exercise of its appellate jurisdiction, and therefore, under the express words of 
this section, the appeal lies to the High Court There may have been an over 
sight on the part of the Legislature , but we think that, upon the interpretation 
of this express language, we must hold that an appeal in a case of the Small 
Cause Court class lies to the High Court from an order made under s 562 
remanding a case 

The question raised upon the appeal itself has, we think, been properly 
decided by the Judge in the Court below This appeal will, therefore, be dismissed 
with costs 

Appeal dismissed 


HOTfiS 

£ Under the CPC, 1908 an appeal lies from an order under sch I, O 41, r 28, see 
O 43, r X (u) by virtue of sec 105 (2) thereof, where any ptCrty aggrieved by an order of 
remand made after the commencement of this Code from which an appeal lies does not 
appeal therefrom, he shall thereafter be precluded from disputing its correctness ’ See (1897) 
24 Cal 774 (777) where this case was distinguished ] 
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* [8S8] APPELLATE CIVIL 

The 4th January, 1884 
Pkbsbnt 

Mr Justice Mittbr and Mr Justice Maclean 


Luchmon Sahai Ohowdhry and another Plaintiffs 

versus 

Kanchun Ojhain and others , Defendants 


Limitation — Suit foi declaration of title — Suit to set aside an 
order of revenue authorities — Land Eegistration Act 
(Act VII of 1876), s 89 — Limitation Act 
(Act XV of 1877), sch II, art 14 

The Civil Court haR no power to sot aside an order passed under the Land Registration 
Act, and when a prayer for such relief is contained in a plaint which also asks for a declara 
tion of right and title to, and confirmation of possession in property, such prayer may be 
treated as mere surplusage 

When, therefore, a plaint was filed containing separate prayers for the above relief, and 
when the original Court held that the mam object of the suit was to have certain orders made 
by the revenue authorities set aside, and that the suit was accordingly governed by art 14 t 
sch II of the Limitation Act, and passed a decree dismissing the suit as having been brought 
more than a year i^ter the date of such orders, 

Held, that such a decree was wrong , that the suit being one simply for the declaration 
of the plaintiffs' title in respect of the pro perty in dispute, art 14 had no appheatfon to 
the case 

In this case the plaintiffs sought to be conhimed in the possession oi, and 
to have an adjudication of, their right and title to a shaie in certain mouzahs 
in the district of Durbungah They alleged that they had purchased the 
share in question, and that upon their submitting a petition for the registration 
of their names in respects thereof, the defendants hied a petition of objection 
denying the purchase, and that the plaintiffs were m possession of the disputed 
share as they alleged 

This petition of the plaintiffs was disallowed on the 21st June 1879, and 
that order was upheld by the Collector on the 28th August 1879, on an appeal 
being preferred to him The plaintiffs then carried their appeal to the Com- 
missioner, but that officer, on the 2nd July 1880, dismissed it on the ground 
that no appeal lay to him from an order passed by the Collector, merely affirm 
mg the order of the Deputy Collector 


* Appeal from Original Decree No 137 of 1882 against the decree of Baboo Koilas Chun 
der Muke^i,_Bai Bahadu^ First Subordinate Judge of MozufEorpoie, dated 6th March 1882 

t [Art 14 — 


Description of suit 


To set aside any act or order of an 
officer of Government in his official 
capacity, not herein otherwise ex 
pressly provided for 


Penod of limi 
tation 


One year 


Time from whiclf period 
begins to run 


The date of the act or order ] 
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The plaintiflfs accordingly, on the 1st July 1881, filed this suit, praying — 

[838] (1) That the Court would be pleased to confirm, by adjudication 
of their right, title, and possession, their possession in the disputed mouzahs 

(2) That the Court should adjudge that the defendants had no right or 
title to the possession of the share m the mouzahs in respect of which their 
names had been registered, and which were claimed by the plaintiffs 

(3) That the Court should set aside the ordeis made m the Eevenue 
Department dated the 2l8t June 1879, the 28th August 1879, and the 2nd 
July 1880, and grant the plamtifis a decree for the registration of their names 
in the Collectorate in respect of the shares claimed 

In the lower Court the only issue determined wa® that of limitation 
That Court held that, as the mam object of the suit was to set aside the 
Collector s and Eevenue Commissioner s orders refusing to register the plain 
tiffs’ names in respect of the disputed share under the Land Eegistration Act 
(Bengal Act VII of 1876), and as the prater for the declaration of right was 
merely allubsidiary prayer, the suit was governed by art 14, sch II of the 
Limitation Act, which allowed only one year from the date of the order It 
further held that the time during which the appeal was pending before the 
Commissioner could not be deducted, inasmuch as no appeal lay to that officer 
at all under s 85 of the Land Eegistration Act, and that the peiiod should 
therefore be calculated from the 28th August 1879, and that the suit was 
therefore barred The Court also refused to apply art 144 of sch II of the 
Limitation Act to the suit on the ground that that Act only applies to cases in 
which possession is asked for 

The Court accordingly dismissed the suit with costs 

Against that decree the plamtilis now appealed to the High Court 

Slunshi Mahomed Yusuf for the Appellants 

Baboo Unnoda Pershad Banetjee, Baboo Chtinde} Madhtib Glme, and 
Baboo Baghuniiiulan Porshad for the Eespondents 

The Judgment of the High Court (MllTLR and Maclran, JJ ), was 
delivered by 

Mitter, J — We are of opinion that the decision of the lower Court dis- 
missing the plaintiffs’ suit as barred by limitation undei [827] art 14, sch II 
of the Limitation Aot is etroneous It is true that the jilaintiffs in the 
plaint prayed for the reversal of the oidei s passed under the Land Eegistra 
tion \ct VII of 1876, but that prayer may be treated as mere surplusage The 
Civil Court has no power to set aside an order passed under the Land Eogis- 
tration Act The second clause (a), section 89, of the Land Eegistration Aot 
provides that nothing contained in that Act shall be deemed to “ preclude any 
person from bringing a regulai suit for possession Ot, or for a declaration 
of right to, any immoveable property to which he may deem himself entitled,” 
and that is the clause under which the plaintiffs in this case are entitled to 
maintain this suit for declaiation of their right to the property in dispute, and 
if they can successfully establish that right m a Civil Court, then under the 
decree of tlfe Civil Court they would be entitled to have their names register- 
ed On the production of that decree and on a proper application bemg made 
by the plaintiffs, tlie revenue officers will rectify their register in accoi dance 
with the declaration made by the Civil Court Therefore it is quite clear that 
art 14 has no application, because it is not a suit to set aside any aot or 
order of an officer of Government m his official capacity It is simply a suit 
for declaration of the plaintiffs’ title, m respect of the property m dispute 
Whether the siit years’ limitation, or the twelve years’ limitation applies, we 
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need not discuss, because m either case the claim is wjthm time All that we 
decide m this appeal is simply this , that the plaintiffs’ claim on the face of the 
plaint IS not barred undei the provisions of art 14 of the second schedule of 
the Limitation Act 

We set aside the judgment of the lower Court and remand this case to 
that Court for trial on the merits Costs, as usual, will abide the results 

Appeal allotved and case remanded 

NOTES 

[ Art 14 of the Lunitation Act, 1877 would not bar a suit b> a pc rnon dispossessed under 
Bengal Act VIII of 187G, sec 116, oven though no suit bc*brought to set aside tho Collector s 
order under sec 150 when the plaintiffs were not parties to the order of the Collector — 24 
Cal 149 

See also 32 Cal 716 , 38 Cal 693 (1907) 9 C L J 91 ] 

[628] APPELLATE CI\ IL 

The 6th March, 1884 

Phesekt 

Mr Tusticf Totienham anp Mr Justice Norris 

Hanuman Kamat (Plaintiff) Appellant 

vei sus 

Dowlut Mundar and others (Defendants) Bospondents 

Ihndu law — Mithila— Sak by one of seveial co shaieis in a joint estate — 
How fai ah< nation by father of ^oint family piopaty 
IS bindniq on sons— Antecedent debts 

Although no member of a joint Hindu fiinil} governed by the Mitaksbari or Mithila law 
has luthority without the consent of his co shar''rs to sell or inortgige even his own share in 
order to raise money on his own account and not for the benefit of the joint family, yet if a 
father does alienate even the whole joint property of himself and Ins sons, in order to pay off 
antecedent personal debts the sons cannot avoid such alienation, unless they prove that the 
debts were immoral 

But to make the ilionation to this extent binding upon the sons who did not consent to 
it, it must be shown that it was made for the payment of antecedent debts, and not merely in 
consideration of a lo m or of i pay ment made to the f ither on the occasion of his making the 
alienation In the case of a voluntary sale the purchase money docs not constitute an ante 
cedent debt such as to render that sale binding on the son«> unless they prove the transaction 
to have been immoral 

In this case the fiist defendant, Dowlut Mundar, was the fathei of the 
defendants Nos 2 to 6 , defendant No 7, Sarobei, being the son of Hanuman, 
defendant No 2 In March 1867 a conveyance of a 1 anna b gundas 2 cowries 
and 2 krants share in a ceitain mou/ah w^as executed by one Baghunundun Tha in 
favour of Hanuman Subsequently at an execution sale the righ*ts of Damuda 
Jha and others in a 6 annas 3 gundas 1 cowri 1 krant share m the same 
mouzah was purchased in the name of Sarober, making in all an 8 anna share 
in the said mou/ah In August 1879 Dowlut Mundar executed in favour 

* Appeal from Appellate Decree No 249 of 1888, against the decree of W Verner, Esq , 
Judge m Bhagulpore, dated 18th of December 1882 reversing the decree of Moulvie Hafez 
Abdul Kurim, Sscond Subordinate Judge of that district, dated the 19th of September 1881 
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of the plaintiff a deed of sale, purporting to convey 2 annas and 10 gundas out 
oi the said S-anna sbajre standing in the names of Hanuman and Sarober. 
After obtaining such conveyance the plaintiff applied to the Collector to have 
his name registered as proprietor of the share Xd29] so purchased by him, 
but on an objection to such registration being preferred by Hanuman and 
Sarober, his application was rejected 

He accordingly brought the present suit to obtain possession of the 
share so purchased by him, and to have the order of the revenue authorities 
set aside 

Hanuman and Sarober alone appeared and contested the plaintiff’s claim 

The fact of the purchase of the respective shares in tlie names of those 
two defendants has not been disputed, but the plaintiff alleged that all the 
defendants were members of a joint Hindu family governed by the Mithilalaw, 
and that the purchases were made in these names out of joint family funds by 
Dowlut Mundar and on behalf of the joint family, and that Dowlut Mundar 
had caused those defendants to file the petition of objection before the Collector 
to prevent him obtaining possession of the share which he had purchased 

Hanuman and Sarober both filed written statements, denying that they 
were joint either with Dowlut Mundai or with each other, and alleging that 
the respective shares had been bought by them each out of his own separate 
funds 

The first Court held that the defendants were members of a joint family, 
and that the property m suit was the property of the joint family, and in this 
finding of fact the lower Appellate Court concurred 

Amongst the issues laised in the first Court the only one material for the 
purposes of this report was whether or not the share in the property claimed by 
the pl&ntiff was sold by Dowlut Mundai for the benefit of the joint family, and 
with the consent of all the defendants Upon this issue the first Court found 
that the defendants Hanuman and Sarober were present when the conveyance 
to the plaintiff was executed, and that it was executed with their consent , that 
the consideration money was paid to Dowlut Mundar , and that it was not 
proved by the sons that the share had been sold for immoral purposes, or that 
the purchase-money had been applied to such purposes That Court accordingly 
gave the plaintiff a decree 

Hanuman and Sarober thereupon appealea, and the lower Appellate Court 
disagreed with the finding of the Couit below, that [580] those defendants had 
been present at the execution of, and consenting parties to, the conveyance, 
and held that that fact had not been proved , that though there was some 
evidence that shortly after tlie sale Bs 1,100 had been paid by Dowlut Mundar 
to one Bhukun, being the principal and interest on a loan alleged to have been 
expended on the marriage of the sons of some of the defendants, there was no 
sufficient ground for holding that the sale had been effected for the benefit of 
the members of the joint family That Court further held that upon the 
authority of Sadabar Prasad Sahu v Foolbash Koer [3 B L B , (F B ) 31] , 
it was preceded from making a decree as against Dowlut Mundar, and the 
other defendants, who did not contest the suit, and accordingly reversed the 
decree of the Court below, and dismissed the plaintiff's suit with costs 

The plaintiff now specially appealed to the High Court against that demsion 

Mr 0 0 Mulhck, Mr C Gregory and Baboo Atdnnmh Chunder Sannetjee 
tor the Appellant 

Mr JSvans and Baboo Trathckya Nath Muter for the Bespondents* 
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The following cases were oitod and rehed on at the bearing of the appeal 
On the question as to the son's liability for the debts of the father — Otrdhan 
Lall V Kantoo Lall (14 B L B , 187 ,22 WE, 56) , Suraj Bunst Koei r 
Sheo Pershad Sing (I L B , 5 Oal , 148 , L E 6 I A , 88) , Luchmun Dms v 
Otndhiir Chotodry'il L E , 5 Cal , 866 , 6 C L E , 473) , Bampal Singh v 
Degnaratn Smgh (10 C L B , 489) , Gunga Pershad v Sheo Dyal Singh (5 C 
L E , 224) 

And upon the contentior that the father's share was at least liable, and 
that the plaintiff had a right to have the father's share ascertained upon parti- 
tion — Deendyal Lai v Jtigdeep Narain Sing (1 L E , 3 Cal , 198) , Phoolbas 
Koonwar Lalla Jogeshur Sahoy (I L E , 1 Cal , 226) , Mahaheei Pershad 
V Bamyad Stngh (12 B L E , 90 , 20 W E , 192) 

[881] The Judgment of the High Court (Tottenham and Norris, JJ ) 
was dehvered by 

Tottenham, J.— This suit was brought to obtain possession of a 2i annas 
share of a certain niou/ah by virtue of a conveyance executed in the plaintiff’s 
favour on the Ist of August 1879 by Bowlut Mundai, defendant No 1 Plain 
tiff was unable to get possession by reason of the opposition of defendants 2 
and 7, a son and grandson of Dowlut, who set themselves up as the exclusive 
owners of the property claimed by plaintiff, and denied that Dowlut had any 
interest in it 

The other five defendants are all sons of Dowlut 

^he suit m the Courts below, and the present appeal to this Court, liave 
been defended by only defendants Nos 2 and 7 and since the appeal was hied, 
the defendant No 1, Dowlut Mundar, has died A moiety of the village in 
question has been found to be the joint property of the seven defendants^ com 
posing a family governed by the Mithila law \nd the question befoie us is, 
whether the alienation made b^ the father, Dowlut, is binding upon the son 
and grandson who contest it 

The plaintiff in his plaint alleged that the sale was made to him under 
necessity and foi the benefit of Dowlut s family In evidence he attempted 
further to prove that the sale was made with the direct assent even of the 
defendants 2 and 7 

The lower Appellate Court has found that this was not so , and has also 
found that the sale was not shown to have been effected for the benefit of the 
family It held that the family were not bound bv it, and consideied that the 
ruling in the case of Sad abait Pershad Sahu v Foolbash Koei [3 B L E, 
(F B ) 31J forbade the passing of a decree for the plaintiff even for so much 
of the share claimed as belonged to Dowlut himself and to the other non 
contending defendants 

The learned counsel for the plaintiff appellant has impugned the lowei 
Appellate Court s decision that the sale by Dowlut is not binding on the 
respondents on this ground , that they have not proved that the money raised 
by the sale was obtained for immoral purposes oi for the discharge of immoral 
debts , and he [S88] contends that in a suit in whicli the son contests the 
validity of an alienation made by the father, it is incumbent upon him to prove 
that the object was to pay off immoral debts, and not upon the purchaser to 
prove that there was legal necessity for the sale 

We have considered all the cases cited to us as bearing upon this point, 
and the outcome of them all appears to be that, although no membei of a 
joint Hindu family governed by Mitakshara or Mithila law has authority, 
without the consent of his co sharers, to sell or mortgage even bis own share 
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m order to raise money on his own account, and not for the benefit of the 
joint family, yet if a father does alienate even the whole joint property of 
himself and his sons, in order to pay off antecedent personal debts, the sons 
cannot avoid such alienation unless they prove that the debts were immoral 
But to make the alienation to this extent binding upon the sons who did 
not consent to it, it must be shown that it was made for the payment of ante- 
cedent debts, not only in consideration of a loan, or of a payment made to the 
fathei on the occasion of his making the alienation 

It cannot be said that in the case of a sale voluntarily made the purchase 
money itself constitutes an antecedent debt, such as to render that sale binding 
on the sons, unless they prove the transaction to have been immoral 

In the present case the facts found b\ the lower Appellate Court are not 
sufihcient to entitle the plaintiff to a decree , for the Judge does not find that 
there was any antecedent debt, foi the liquidation of which the father sold the 
property On the contrary, though one witness deposed that a sum due to 
him was paid off shortly after the sale, the Tudge evidently does not believe 
that the sale was effected foi that purpose 

So far as the contesting defendants, therefore, were concerned, we cannot 
say that the lower Appellate Court was wrong in deciding in their favour And 
as regards the other contention on behalf of the plaintiff appellant that the 
Court below should have given him a decree so far as concerned the inteiests 
of the non contending defendants, we feel bound to hold that the sale 
having been found not to have been foi the benefit of the family, and not 
having been shown to be necessary for the payment of antecedent ''debts 
[S83] the authority of the ruling in Sadahait Pershad Sahu's case was binding 
on the lower Court, and it rightly refused to recognize the alienation 

ft would he still more difficult to give effect to it now that the defendant 
No 1 who was the vendor is dead, and his interest in the property has thus 
become extinguished Even if the lowei Court had a discretion in the matter., 
we cannot sav that as a matter of law it was bound to exeicise it 
The appeal must be dismissed with coats 

Appeal di smt ^sed 


NOTES 

[As regards antecedent dtbt see 16 \11 75 SI All 176 GALT 273 29 Mad 200 35 
Bom 169 34 Cal 735] 
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APPELLATE CIVIL 

The 22nd Fehniary, 1864 
PRLSENT 

Mb Justice McDonell and Mb Justice Field 

Jugatmoni Ohowdrani Plaintiff 

versus 

Eomjani Bibee and others ^ Defendants 

Wuqf, Essentials of — Increase in value of wuqf propei ties how appropriated 
Where by a sunnud a gift was made of the then income of certain villages with a speci 
fication that one third of it was for the defrayal of the expenses of the ser^rants of a mosque 
and fursh and light, etc , one third for the expenses of a mitdrassa^ and the remaining one 
third for the maintenance allowance of the mutwulh Held, that the gift complied with the 
four essential conditions necessary to create i valid ivuqf according to Mahomedan law 
Held, also, that in the absence of any express direction as to what was to be done with any 
surplus profits of the dedicated property, the reasonable presumption is that the improved 
value of the dedicated property, or an^ excess of profit over and above the amount stated in 
the sunnttd was intended b> the grantor to be devoted to the same purpose for which the 
imount which was the actual value of the property at the time of the gift was expressl> 
assigned 

In this suit one Jugatmoni Chowchani sued tor possession of ceitain villages 
She based her claim upon a dm mokmrun lease granted by one Azi/unmssa 
Bibi, who, it was alleged, had obtained a maurmi lease of the property fiom 
one Taffir All The defendants, among other things, contended that Jaffir Ah 
held possession only as mutwuUi, and had no proprietary right to the 
villages, and that it was not competent to him to giant a peimanent lease 
thereof They relied upon two old sunnuds which provided that “ Mouzah 
Adoni, etc ^ [831] bearing a jumma of Rs 1,080, aie fixed and 

confirmed as mudiid mash bafiazandanm favour of the mutiuulli, and the other 
servants of the said mosque , that the said mou/ah, etc etc , should be given 
ovei to their possession bafarzandan, so that they may enjoy the pioceeds of 
the aforesaid mou/ahs and defray the expense of fiush, lighting, etc , and ever 
he employed in prayers for eternal and perpetual wealth There was then a 
memorandum or endorsement to the effect that mou/ah \doni, appertaining 
to pergunnrh Luskerpore, of which the annual income of Rs 1,080 should be 
divided into three portions, one thud or Rs S60 per annum for the defrayal of 
the expenses of the servants of the mosque and fw sh and light, etc , one thud 
or Es 360 per annum for the expenses of a niudrassa, and the remaining one 
third or Rs 360 for the maintenance of the mutwalli The Subordinate Judge 
dismissed the suit, but held, relying on Futtoo Bfbfc v Bharat Lai Bhukut 
(10 W R , 299) and Bawo Dhul v Ki^hen Chiindn Geer Gosuiin (13 W R , 200), 
that the properties were not wuqf, but merely heritable estates burdened with 
a trust On appeal to the High Court an objection was taken to the judgment 
of the Court of First Instance, under s 561 of the Code of Civil Procedure, and 
the pleader for the respondents supported the decree upon the (juestion of 
wiajf, which had been decided against them in the lowei Court 

Mr Pughj Baboo Ktshori Mohun Roy, Baboo Sharda Churn Mitter and 
Baboo Ktshori Lai Sircar for the Appellants 

♦ Appeal from Original Decree No 225 of 1881, against the decree of Baboo Ginsh 
Chunder Ohowdhry, Rai Bahadur, Subordinate Judge of Rajshahye, dated 20th of June 1881 
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Mr C Gregory and Baboo Ba^endra Nath Bose for the Bespondents 

The Judgment of the High Court was delivered by 

MoDonell, J. — Mr Gregory, who appears on behalf of the respondents, 
has contended that under s 561 of the Code of Civil Procedure, he is to 
support the decree of the Court below upon the question of wuqf, which was 
decided against him in the lower Court We think that this contention w 
sound , and we proceed accordingly to deal with the question of wuqf The first 
grant is to be found at page 50 and following pages of the paper-book, and it is 
dated [dSS] so far back as the year 1756 It recites that a firman is issued to the 
effect that mouzah Adoni, etc \ appertaining to taluk pergunnah Luskerpore, etc , 
Sirkar Barungabad, in the province of Bengal, which yields a sum of Rs 1,080, 
be fixed (granted) bafurzandan as detailed in lieu of Rs 3 per day for the expenses 
of lighting, and servants of the mosque, and mitdtassa erected by Dost 

Mahomed Khan in Lalbagh, pergunnah Asadnugur, Sirkar Oodnir as mudiid 
mash of the mutwulh Bedar All and other servants of the aforesaid mosque It 
then directs that the authorities, amlas and others do give over the said mouzah 
in their appropriation bafurzandan, without any change or alteration, and that 
they should raise no objections as to malwajhat and other items of expenditure, 
and should not demand a fresh sunniid every year There is then a memo 
randum, or endorsement to the effect that mouzah Adoni appertaining to 
pergunnah Luske^po^e and so forth, of which the annual income is Rs 1,080 m 
lieu of Rs 3 per day for the defrayal of certain expenses as aforesaid, has been 
granted , and attached to this document there is a specification of the manner 
in which the sum of Rs 3 per day is to be spent This sum is divided into 
three portions, one third or Rs 360 per annum is for the defrayal of the 
expenses of the servants of the mosque B,nd fur&h and light, etc , etc . one-third or 
Rs 360 for the expenses of a mudrassa at one rupee per day, and the remain 
ing one third or Rs 360 for the maintenance allowance of Bedar Ah, son of 
Dost Mahomed Khan These three portions make up the total of Rs 1,080 
and the nett jama of the villages granted is shown to amount to the same sum 

The second grant is dated 14 years later, 1770 A D , and it recites that 
the first grantee, Bedar All, who had been adopted by Dost Mahomed, having 
been found incompetent to discharge the duties of mutwulh, had been turned 
out of the house, and the said Dost Mahomed Khan has applied for a sunnud 
in his own name The new grant is then made to Sheik Fukeeiulla, nephew 
of Dost Mahomed Khan, and the document concludes as follows — 

“ For this purpose mouzah Adoni, etc , appertaining to the said pergunnah, 
etc , beaiing a jumma of 86,500 damao which are equivalent to Rs 1,080, are 
fixed and confirmed as mtidud mash CdS8] bafurzandan in favour of Sheik 
Fukeerulla, the mutwuHi, and other servants of the said mosque It is that 
the said mouzah, etc , should be given over to their possession bafurzandan 
without in any way raising objections, so that they may enjoy the proceeds of 
the aforesaid mouzahs and defray the expenses olfursh, lighting, etc , and ever 
be employed in prayers for eternal and perpetual wealth '' Then follows an 
account similar to the account of the manner in which the proceeds are to be 
spent, set out in the first instrument and to which I have already referred 

The first question with which we shall deal is, whether this instrument is 
one which creates a wiujf valid according to Mahomedan law Let us see what 
are th^ essentials of such a grant In the first place, the appropnator must 
destine its ultimate application to objects not liable to become extinct , secondly, 
it IB a condition that the appropriation be at once complete ^ thirdly, that 
there he no stipulation in the wuqf for a sale of the property and expenditure 
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of the pnoe on the appropnator’s necessities , and fourthly, perpetuity is a neces 
sary condition We think that this grant fulfils all these four essentials Then 
it IB provided by the Mahomedan lavr that if a man appropriate his land for the 
benefit of a mtisjtd and to provide for its repairs and necessaries, such as oil, 
Ac , this IS valid appropriation Looking at the instruments of grant in this 
case, it appears to us that there was a valid appropriation But then arises 
the question what was appropriated It has been contended by the learned 
counsel for the appellant that all that was the subject of appropriation was the 
annual sum of Bs 1,080 , and that all the suiplus profits of the villages over 
and above this annual sum must be taken to have been given to Fakeerulla and 
his heirs who are related to Dost Mahomed Khan, who obtained the grant and 
erected the mosque We have considered this argument, and it appears to us that 
what was appropriated was not the annual sum of Bs 1,080, but the whole 
of the villages We think that the specification contained in the two instru- 
ments was merely intended to indicate the proportions in which the money 
was to be expended on the different objects of the appropriation It is 
[587] true that the grantor does not seem to have contemplated an increase in 
the value of the property Certainly he has made no express provision for any 
surplus profits that such increase or an improved value of the property might 
yield over and above the annual sum of Bs 1,080 nevertheless, looking at the 
express terms of the grant, it appears to us, as I have already said, that the 
whole of the annual profits of the villages was the subject of appropriation 
We think that in dealing with the surplus profits we must decide that those 
profits are to be appropriated in the same proportion to the objects for which 
the sum of Bs 1,080, which was at that time the annual profit of the villages, 
was expressly appropriated In putting a construction upon this giant of the 
Mahomedan Government, we may refer, by way of illustration, to the case of 
jdgtrs, which were grants of land to those retainers of the Mahomedan Gdvern 
ment who were still in service They were assignments, not of the land, but 
of the revenue, and were made as an appendage to the dignity of manmb, a 
kind of nobility conferred for life These jagirs were of two kinds, conditional 
and unconditional Conditional jagirs were granted generally to the principal 
servants of the Emperoi, in ordei to meet the expenses of a particular ofbce, 
and these were held only so long as the o&ce was retained Unconditional 
Sagtrs were independent of any office, and were personal giants for the mam 
tenanceofa dignity These grants were for life only If the lands pioduced 
more than the mansubdw *s allowance, which was always fixed, he was bound 
to account for the surplus Now it is a matter of history that these jagirs, 
which were at the time grants for life only, have become hereditary, and that 
the taufir or excess over and above the allowance fixed in the grant, instead of 
being accounted for and made over to the Government, has become the property 
of the jdgiidar, and his descendants , m other words, that all surplus, over and 
above the specific money amount of the grant, has followed the same object 
and destination as this specific amount 

A tonkha or Mahomedan assignment to revenue was m all probability 
something of the same kind There is nothing before us to show that there 
was in this case any express direction as [538] to what was to b^ done with 
any surplus profits over and above Bs 1,080 , but we think that, looking at 
the express terms of the second giant, dated 1770, with the light which is to 
be obtained from similai grants made by the Mahomedan Government, the 
reasonable presumption is that the improved value or any excess over and 
above Bs 1,080 was intended bv the grantor to be devoted, or has come to be 
regarded by the grantee as devoted to the same purpose for which the amount 
of Bs 1,080, which was in 1770 the actual value of the property, was expressly 
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assigned In this view of the case we come to the conclusion that the 
whole property is wtiq/ , and, therefore, it was not competent to Jaffir All to 
alienate it It may be well to say that the dur mokurnin lease granted by 
defendant No 4 and the mokurrur? lease which was obtained from Jaflbr All, 
though in the form of leases, are really alienations of the greater portion of 
the beneficial interest in the property We are, therefore, of opinion that the 
decree of the Court below must be upheld, although upon a diflferent ground to 
that upon whih that Court has proceeded This appeal must in consequence 
be dismissed with costs 

Appeal dtsmtssed 


NOTES 

iSet al8o the following oases — (1889) \6 Mad 66 (68) (1892) ‘20 Cal lib, 1906 8 0 C 
379 (389) 3 
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APPELLATE CIVIL 


The 2Ut Febmarif, 1684 
PliLSENl 

Mr JubiicE McDonell Ahv Mr Jcsticl Field 


« Fakaruddin Mahomed Vhsan Petitionei 

ocrsus 

The Ofhcial Trustee of Bengal Opposite paitv 

Civil Procedure Code (Act XIV of 188^)^ bs ^44 and 647 — Kxeciition 
pt oceed iwfs — Beviciu 

Whore i ]udgniei)t-dobtor, pending the execution procoedingt^, was granted permisbioii to 
examine the state of the cfcceounts but f uUd to do so, and then m dc a fresh application to 
the Court for the same purpose after the execution proceedings had been struck off ind the 
decree declared to be satisfied Held thit the question must be determined with rcferoucc to 
tihe provisions of s 647 of the Civil Piocedurc Code and the onh r ourse open to the judgment 
debtor would have been to apply for a review of the order which declared the decree to be 
satisfied and struck off the execution proceedings 

Heldt also, that the words the following questions shall be determined b^ order of the 
Court executing the decree,’ of s ‘244 of the Code of Civil [5393 Procedure, must be interpret 
ed to mean the Com t executing the decree at the time when the application is made, and 
that they do not include the Court which has executed the decree and has, therefore, become 
functus officio^ 

This was an application made by the petitioner tor the lefund of Bs 2,33,183 
from the O&cial Trustee who was late the holder of a decree against the 
petitioner On 3rd Februaiy 1883 the judgment-debtor (petitioner) applied to 
the Court for liberty to examine the state of the accounts The request 
was granted, but the judgment debtor neglected to take any further steps 

♦ ApJ?eal from Original Order No 377 of 1888 against the order of P McLaughlin, Esq » 
Judge of Fubna, dated the 27th of August 1883 
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On 7th May the decree was struck off as fully satisfied, the money having 
been paid out of Court On 3rd July an application similar in terms to the 
one of 3rd February was made, but disallowed by the District Judge, and the 
petitioner thereupon appealed to the High Court 

Baboo Grisa Sunkur Mozoomdar for the Appellant 

The Advocate-General and Mr Macnatf for the Respondents 

The Judgment of the High Court was as follows — 

In this case the execution proceedings were struck off by an order dated 
the 7th May 1883, which set forth that the deciee was satisfied The petition 
which forms the subject of this appeal was filed oh the 3rd July following, and 
in that petition it was sought to re open the whole of the accounts between 
the parties 

It has been contended to day before us that this petition of the 3rd July 
ought to be read with a previous petition of the 3rd February 1883 \8 to 

this petition of the 3rd February, the Judge says “ In February last, the 
judgment debtoi applied to scrutinize the state of the account, and the request 
was granted *’ The original petition has not been produced before us to day, 
and we must accept the account given of it by the District Judge Accepting 
this account, it appears clear that all that was asked by the petition of the 3rd 
February ^as permission to examine the accounts, and that this permission 
was gi anted This being so, it was open to the judgment debtor, having 
examined the accounts between the 3rd February and 7th May, to object to 
the manner m which they i\ere taken, and, if necessary, to the sum total for 
which execution was issued Nothing of this sort was done, and we 1540] must 
take it that the effect of the order of the 7th ?ilay was to close the execution 
proceedings , 

It is contended that the judgment debtoi had a right to apply on the 3rd 
July to re open the accounts, and it is said that, as theie is no special pro 
vision of the Limitation Act applicable to an application of this kind, the 
** judgment debtor was at liberty to make this application at any time within 
three years 178 — There is no section of the Code of Civil Procedure 

which gives the judgment debtor aright to make an application of this kind, — 
that IS, an application, after the execution has been closed and the decree 
satisfied, to re-open a matter which might have been discussed or argued in the 
course of the execution proceedings We think, having legard to the provi- 
sions of s 647 of the Code of Civil Procedure, that if the judgment debtor 
having neglected the opportunity which he had between the 3rd February and 
the 7th May to examine the accounts, desired to show that more money had 
been levied from him under the execution than was due from him undei the 
decree, the only course open to him would have been to apply for a review of 
the order of the 7th May, which declared the decree to be satisfied, and struck 
off the execution proceedings 

It has been contended that the matter of this petition of the 3rd July 
1883 was a matter which the Court was bound to investigate under s 224 of 
the Code of Civil Procedure That section runs as follows — “ TBe following 
questions shall be determined by order of the Court executing a decree * As we 
understand these words, we think they must be interpreted to mean the 
Court executing the decree at the time when the application is made , and that 
they do not include the Court which has executed the decree, and has thereby 
hooomQ functus officio We were pressed with the case of Sheikh Ah Hossein 
V Sheikh Muzhur Hossetn (4 C L R , 577) That was a case decided under 
the old Code of Civil Procedure (Act VIII of 1869 read with Act XXIII of 
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1861) The facts of that case are not clearly stated either tn the jadgment* 
or in the statement of facts given by the reporter Mr Justice Bboughton 
says '* The payment of Bs 1,275 by the judgment-debtor in December 
1868 was a payment made [ 641 ] m consequence of a decree having 
been passed against him, and an account having been made, showing that a 
balance of Bs 732 was still due from him That account was not a final one, 
but subject to revision, and appears to have been subsequently revised ” We 
are not in a position, therefore, to say what was the nature of the account in 
that case, and how far the decision itself is applicable as a precedent The 
view which we take of the law is in accordance with the decision of the Madras 
High Court in the case of Bamanadan Chetti v Kunnappu GhetH (6 Mad H 0 
B , 304) That also was a case under the old law We think, however, that 
this question musi now be determined with reference to the provisions of the 
new Code, and as s 647 has made applicable to all proceedings other than suits 
or appeals, the provisions of the Code which are applicable to suits or appeals, 
we think, as already stated, that the only course open to the judgment-debtor 
was to apply for a review We are then asked to treat this application of the 
Srd July as an application for review, but we are of opinion that this course is 
not open to us The appeal is therefore dismissed with costs 

Appeal dt^mtHsed 


NOTES 

t A separate suit wijl lie when the execution proceedings are closed — (1897) 1 0 W N , 
708 (1889) 16 Cal . 187 (194) (1909) 31 All , 364 , (1905) U B B , 4th Qr C P , 36 (88) , 
(1901) P R 68 (1901) P L R , 101 (1910) 10 I C 991 (1910) I, U B R 66 See also 
(1901)J5 OWN 627 (629) where this case was distinguished (1899)n2 0 C 366 (368) , 
(1904) P R 46 (1904) P L R 113 

In (1896) 18 All , 106 (107) it was held that sec 244 C P G 1882 (sec 47 of C P C , 
1908) was not applicable to suit for contribution b\ one of two judgment debtors who had 
paid up the decree against the other ] * 
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APPELLATE CIVIL 

The 4th and 14th March, 1884 
Present 

Mb Justice Mitter and Mr Justice Maclean 

Fuzloor Buhman (Judgment debtor) Appellant ^ 

versus 

Altaf Hossen and others (Decree holders) Bespondents " 

Dectee^Ex^uhonof—Step tn execution of decree — Informal apphcation for 
t execution -‘Limitation AU (Act XV of 1877), sch II, art 179 

An application for execution of a decree having been made on the 19th January 1882 
Within time, but not m the form prescribed by the Civil Procedure Code, inasmuch as it did 

Appeals from Appellate Orders Nos 200 and 201 of 1883, against the orders of 
H Bevc^dge, Esq , Judge of Patna^ dated 29Ui of March 1888, affirming the orders of Baboo 
Votoeh iSfeAh Banerj^, Second Subordinate Judge of that district, dated, respeotiipely. the 27^ 
of Jauuaiy 1888 and 80th of December 1882 
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not <Jbntain tho tight number of the suit in which the decree was passed, an order was made 
on the 19th January directing the petitioner^ amend the application within four days by 
giving the corieot number That order was not complied with, and the petition was left on 
the file of the Court without being [542] disposed of iii any way till the 21st September 
1S82 , on which date motfe than three years having then elapsed since the date of the decree, it 
wAs retutnedto the vakil df the petitioner for amendment within eight days The required 
amendment was made, and the application again placed on the file of the Court on the 22nd 
September 

On an objection being taken that the decree was barred, and that execution could not 
issue. Held, following the principles laid down in the case of Syud Mahomed v 8yud 
AbedooUah (12 C L R , 279), viz , that it was the duty of the Court to dismiss the application 
when it found that it was informal, and thus to give the applicant an opportunity of putting 
in a proper application, and that the decree holder should not be made to suffer for such 
omission on the part of the Court , that the former application could not, though informal be 
treated as a nullity , and that the application on the 22nd September must bo taken as hav 
mg been presented with the object of amending the original informal application , and that 
It was in continuation of the execution proceedings commenced however informally on the 
19th January 1882 , and that consequently the decree was not barred Held, also that the 
fact ot the application having been returned to the vakil for amendment instead of being 
amended while on the file of the Court, made ho difference to the application of the above 
principle 

The facts of these two appeals, which were analogous ones, aie sufibciently 
stated for the purpose of this report in the judgment of the High Court 

Ml C Gregory for the Appellants 
Moulvie Serajtd Islam for the Bespondents 

The Judgment of the High Court (Mitter and Maclean, JJ^was 
deliveied by 

HitteFf J — In this case an application for execution of the decree of the 
Appellate Court, which was passed m the month of February 1879, was made 
on the 19th Januaiy 1882 The petition did not contain the right number of 
the suit in which the decree was passed, and an order was made on the 19th 
January, directing the petitioner to amend the petition by giving the right 
number within four days This order was not complied with, but notwith 
standing the petition was left on the record of the Court without being disposed 
of m any way It was brought up again on the 2l8t September 1882, and 
on that date it was returned to the vakil of the petitioner to amend it by 
[8483 giving the correct number of the suit within eight days from that date 
The required amendment, however, was made on the day following, viz , on the 
22Dd September 1882, and the application was put upon the record again 
Thereupon the Court directed it to be registered and ordered notice to issue 
It IS quite clear that if the application be considered to have been made on the 
22nd of September, the decree would be barred by limitation as it was more 
than three yeais from the date of the decree If, on the other hand, the appli- 
cation IS to be considered as having been made on the i9th January 1882, it 
would be within time The lower Courts have decided in favour of the decree- 
holder The objection taken before us in appeal is, that under the circum 
stances stated above the lower Court should have held that the application 
was really made only on the 22nd September 1882, and therefore was barred 
by limitation Our attention has been called to a decision in the case of Syvd 
Mahomed v Syud Abedoollah (12 C L B , 279), and although the facts«of that 
case are not exactly similar to those of the present, yet the principle upon 
which that decision proceeds seems to us to be applicable here The only 
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diffelhdnoe that we can find in the facts is that, in 'she case under considera 
tion, there was originally an order requ^ng the appellant to amend the appli- 
cation within four days, whereas in the case cited there was no limit fixed by 
the CSourt requiring the petitioner to amend the application There is also 
another difference in the facts, viz , that in the case now before us the petition 
was actually returned to the vakil for amendment, while in the case cited the 
petition always remained on the file of the Court But these are differences 
upon points which are not essential The principle upon which the decision 
cited proceeded was that, as it was the duty of the Court to dismiss the appli- 
cation when it found that it was informal, and, as the Court did not so dismiss 
it, the decree-holder ought not to suffer for the omission on the part of 
the Court to dismiss the application , and the reason assigned for this is that, 
if the Court had done its duty and dismissed the apnlioation, the decree-holder 
might have put in a proper application on the [544 j next day Applying the 
same principle here, if, on the 19th of January, which in that case was within 
time, or on the expiration of four days from that date the application had been 
refused, the decree-holder would have been in time to make a fresh application 
in proper form Therefore, it seems to us that the Court not having dismissed 
the application on the expiration of the four days allowed by it, and allowed 
the petition to remain on the file, the case comes within the purview of the 
decision cited As to the other difference it is no difference at all, because, 
instead of allowing the vakils to amend the petition while it was on the 
file of the Court, the Court simply allowed the vakil to take it away and to 
amend it within the time given by the Court That would not make any 
difference as to the application of the principle upon which the decision 
cited was passed That being so, and it not being shown that the decision 
cited does not correctly lay down the law, we dismiss these appeals but 
without costs 

Appeals dtwtissed 


MOTES 

[AMEKDMENT OF INFORMAL EXECUTION APPLICATIONS— 

Sec 245 of the CPC, 1882 was in the CPC, 1906, sch I, O 21, t 17, amended in 
two important particulars viz , in sub clause, the words, * the defect to be remedied ' were 
substituted for the word ‘ amended ’ , and a new sub clause (2) was added providing for the 
amendment being ** deemed to have been an application in accordance with law and pre 
Rented on the dale when it was first presented 

This rule affects the value of 23 Cal 217 but virtuallv gives effect to decisions like 17 
Mad 76 , 2 A L J. 367 (869) 20 All 478 See also (1890) 17 Cal 631 (635) , 1X8 P R, 1912 J 
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APPELLATE CIVIL 

The 31st March, 1884 

Present 

Mr Justice MAclean and Mr Justice Field 

Watson & Co Defendants 

versus 

Nistarmi Gupta Plain till '' 

Vis major — Ijara settlement — Land cusqmred by Government for public 
purposes — Deduction from rent 

An ijaradar took on lease certain lands, giving a kdbultai, which contained the following 
clause — In regard to the aforesaid rent we take upon ourselves the risk of flood and drought, 
of death and flight, of alluvion and diluvion, of profit and loss In no case shall we be able 
to claim a reduction m the rent, nor will it be open to you to demand more on account of 
alluvion,** &c 

During the lease part of these lands were taken up by Government for the purpose cf a 
railway, and compensation was paid to the lessor therefor The ijaradar claimed to make a 
deduction from his rent for the land taken away from him Held, that such a claim did not 
come under the meaning of the word * abatement ** as used in the rent law, nor was it 
intended by the parties to be within the clause of the lease, but the land having been taken 
from the whole area demised, not by natural causes, but by vts maior, the ijaradar was 
entitled to a deduction from the rent on his showing that there were tenants of his on the 
land who, before the land was taken by Government, paid rent to him which they had now 
ceased to pay 

CMS] In this case the defendants took from the plaintiff an ijara settlement 
of certain lands at an yearly rental of Bs 585 for a term of ten years from 
1277 to 1286 

During the continuance of this settlement part of the lands included in 
the Ijara were taken up by the Northern Bengal Bailway Company, and for 
these lands so taken ijp the plaintiff had received compensation from Govern 
ment The kabidiat given by the defendants contained, amongst others, the 
following clause — 

“ In regard to the aforesaid rent fixed at Bs 585, we take upon ourselves 
the risk of flood and drought, of death and flight, of alluvion and diluvion, of 
profit and loss In no case shall we be able to claim a reduction m the rent , 
nor will it be open to you to demand more on account of alluvion,” &e 

585 3Rir SRI*! 51511 ^h!i, qqfSfl, 

mmm ^ qf^snrr.ii 

The defendants paid their rent up to 1285, and for 1286 paid to the plain* 
tiff a sum of Bs 63 only, stating that they were entitled to obtain a deduction 
m their rent for the lands taken up by the Government for the railway 

*Appesl from Appdlate Decree No 1529 of 1882, against the decree of Baboo G C 
Chowdhry, Sttbordimite Judge of Rajshahye, dated lUh of May 1882^ reversing the decree of 

Baboo Charatf^f^hosal, Sudder Munsifi of Beauleah, dated^ 16th of August 1881 
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The plaintiff then brought the suit for arrears of rent for the year 1286, 
contending that the words of the kabuliat prevented the defendants from 
making any deduction for any purpose The defendants contended that the 
deduction should be made 

The Munsiff dismissed the plaintiff's suit, deciding that the defendants 
were entitled to an abatement of rent 

The plaintiff appealed to the Subordinate Judge, who found that it was 
clearly the intention of the parties that the lessee should not be able to claim 
abatement on any account, and that although the ground on which abatement 
was claimed by the defendants was not specially mentioned in the kabuliat, yet 
the woids “ in no case ” were wide enough to prevent them claiming any 
abatement for any purpose whatever, and he therefore held that the defendants 
were precluded under the terms of the kabuliat from claiming any abatement, 
and gave the plaintiff a decree 

The defendants appealed to the High Court 
Baboo Bhowam Charan Dutt for the Appellants 
r546] Baboo Kah Piomnno Dutt for the Bespondent 
The Judjmdnt of the Court was delivered by 

Field, J. — We think that the lower Appellate Court has taken a mistaken 
view of this case The suit was one for rent against an ijaradar The ijaradar 
claimed a deduction m respect of certain land which was taken up for public 
purposes, that is to say, for a railway The Munsiff held that the special 
stipulation in the kabuliat relied upon by the plaintiff did not cover a case o 
this kind The Subordinate Judge took a different view and held that the 
clause in the kabuliat was wide enough to cover the case of land taken for 
public purposes 

We have heard the clause in the kabuliat, and we think it was intended 
to meet the ordinary cases in which the area of land demised is diminished b> 
diluVion,* or other similar causes, and that the present case is not within the 
intention of the parties Looking at the question from another point of view , 
it would be inequitable that the zamindar, who has received the whole amount 
of compensation, should be allowed furthei to obtain from the ijaradar the 
former rent undiminished , in other words, after receiving the principal, should 
be allowed to continue to receive interest on this principal in the shape of lent 
We think that this is not properly a case of abatement, as that term is 
ordinarily used in the rent law It is a case m which the tenant seeks to 
have a deduction in respect of land taken away from the whole area demised, 
not by natural causes, but by vis mas or In this view we think that the 
Ijaradar is entitled to a deduction But in order to obtain this deduction, we 
think he ought to show that in consequence of the land being taken for the 
railway, his receipts from the tenants of his ijara have been diminished , in 
other words, that there were tenants on the land who, before it was taken, 
pbid him rent, ^Vhich they have ceased to pay since it was taken for the rail- 
way The appellants' vakil informs us that there is evidence of this nature 
on the record, and we must direct, therefore, the lower Appellate Court to 
consider such evidence and decide the case accordingly We set aside the 
decree of the lower Appellate Court, and remand the case for a fresh decision 
The costs will abide the result 


4ppeal allowed and case remanded 



FAKIR GHAND V FOUZDAR MI8SER [1884] I.L.R iO Cal. S47 
[fllT] APPELLATE CIVIL 

The 18th March, 1884 
Present 

Mb Justice Mitter and Mr Justice Maclean 

Fakir Ghand Plamtifi 

versm 

Fouzdar Misser Defendants ^ 

Landlotd and Tenant — Smt for arrears of rent — Ejectment — Transferable 
tenure — Bengal Act VIII of 1869, ss 22, 59 

In a suit for arrears of rent and for ejectment by a landlord against a tenant who had a 
right of occupancy in the holding transferable by sale 

Held (Mitter J , dmuhtinq), that the tenant was not liable to ejectment, and that 
the landlord’s only remedy was to sell the holding under the provisions of s 59, Beng Act 
VlII of 1869 Kristendra Roy v Aena Bewa (I L R 8 Gal 675 10 C L R 399) followed 

Per Mitter, j — Queere, whether having regard to the provisions of s 22, Act VIII of 
1869, which IS not controlled or modified by any subsequent section of the Act, all ryots, 
whether they have a right of occupancy or not and whether such right of occupancy be sale 
able by the custom of country or not, are not liable to ejectment if an arrear of rent remains 
due at the end of the year 

The plaintiff in this suit sought to recover the sum of Bs 24 5 9, being 
principal and interest foi arrears of rent m respect of some 32 bighas of land 
situate in mouza Parasm Pranpore at the annual jama of Bs 141 1 3»for the 
year 1288 F S He also sought to eject the defendant from the land 

The defendant, while admitting that he held the land, contended that the 
jama payable by him was only Bs 138 5 3 per annum, and thatscut of this 
amount the plaintiff allowed a remission of Bs 5 12 that he had already 
paid Bs 118, and that only Bs 14 were due from him He further contended 
that he was not liable to be ejected from his holding 

The following issues were framed — 

(1) What IS the annual jama payable by the defendant to the plaintiff ? 

(2) What amount of rent is the defendant entitled to by way of 
remission ? 

(3) Is the defendant liable to be ejected ^ 

The first Court found the two first issues in favour of the plaintiff, 
[3*8J and on the third issue, upon the evidence, found that the defendant’s 
jote was transferable, and that the plaintiff was not entitled to a decree for 
ejectment 

The plaintiff then appealed against that portion of the decree which 
declared that the defendant was not liable to be ejected, but the lower Appellate 
Court confirmed the decision of the lower Court, holding that*an order for 
ejectment could not be passed in the case of such a tenure, and that it must be 
brought to sale 

The plaintiff thereupon specially appealed to the High Court on the same 
grounds as those upon which his original appeal was bas^ 

* Appeal from Appellate Decree No 2772 of 1882, against the decree of J Twefedie, Esq , 
Judge of Shahabad, dat^ SepMiimber 12th, 1882, afiinmng the decree of Baboo Dwarka Nath 
Bhattacharji, Second Munsiff of Arrah, dated January 19th, 1882 
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Baboo Avhinash Ohunder Bannerjee for the Appellant 

Baboo Bash Behary Qhose and Baboo Bagmndun Pershad for the 
Beapondent 

The Judgment of the High Court (Mitteb and Maclean, JJ ) was as 
follows — 

Maoleany J# —The lower Appellate Court has found, afiBrming the finding 
of the first Court, that the defendant-respondent holds a transferable tenure 
and therefore oannot be ejected under the provision of s 52, Beng Act VIII 
of 1869 

The question submitted for our decision is whether a landlord is precluded 
from ejecting such a tenant, viz , a tenant with a right of occupancy, such 
right being transferable by sale, and is confined to the course laid down in 
s 59 of the Act 

In the case of Tirbhobun Stng v Jhono Lall (18 W B , 206) it was 
paplamed that sale, and not ejectment, was the landlord's proper remedy In 
the latter case of Knshtendra Boy Chowdhry v Aena Bewa (I L B , 8 Cal 
675 , 10 C L B , 399) the very question now raised seems to have been dis- 
cussed, and the decision was against the right of the landlord to eject The 
decision under appeal now is in accordance with the oases I have quoted, 
and should, in my opinion, be confirmed I would, therefore, dismiss the 
appeal 

Mltteri J* — If the question for decision in tins case were res Integra^ 
I should hesitate much to adopt the oonolusion^to which the lower Courts 
have pome Section 22 of Beng Act YIII [aa] of 1869 says “ When 
an arrear of rent remains due from any ryot at the end of the Ben 
galee gear or at the end of the month of Jeyt of the Fash or Wil 
layutti year, as the case may be, such ryot shall be liable to be ejected from 
the land in respect of which the arrear is due provided that no ryot having 
a right of occupancy or holding under a pottah, the term of which has not 
expired, snail be ejected otherwise than in execution of a decree, or order under 
the provisions of this Act ” 

It 18 clear, therefore, that all ryots, whether having a right of occupancy 
or not, and whether such right of occupancy be saleable by the usage of the 
country or not, are liable to ejectment if an arrear of rent remains due at the 
end of the year This provision is not controlled or modified by any subse 
quent section Upon the Act itself, therefore, the soundness of the conclusion 
to which the lower Courts have come is open to doubt But as there is no 
conflict of authonty on this point, and as it has been understood that the law 
has beep settled in the way in which the lower Court's decision goes, I concui 
m dismissing the appeal with costs 

Appeal dismissed 
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APPELLATE CIVIL. 

The 20th March, 1884 
Pbesent 

Mb Justice Mitteb and Mb. Justice Maclean 

Eazal Imatn and others Decree holders 

versus 

Metta Smgh Oudgment-debtor 

Decree — Execution — Step tn aid of execution — Limitation — Limitation 
Act XV of 1877, sch II, art 179, cl 4 

An applicatiun made by a judgment creditor to take out of Court certain moneys, the 
sale proceeds realized bv the sales of certain properties of his judgment debtor in a previous 
execution, cannot be considered to be an application to the Court to take a step in aid of 
execution," and is not therefore within the meaning of cl 4, art 179, sch II of Act XV of 
1877 Hem Chunder Chowdhry v Brojo Soondury Debee (I L R , 6 Cal , 89) , Venkatarayatu 
V, Narasvmha (I L R , 2 Mad , 174) dissented from 

[880] This was an appeal from an order holding that the execution of a 
decree was barred The application for execution was made on the 1st March 
1883, and was within three years of another application, dated the 5th August 
1880, made by the judgment-creditors for the purpose of taking out of Ccnirt 
the sale proceeds realized by the sale of certain properties of the judgment- 
debtors in a previous execution The judgment-creditor contended that that 
application constituted the taking of some step in aid of execution , aj;id that 
consequently they were within time, and that execution of decree was not 
barred, but the Munsiff rejected this contention, and held that the execution 
was barred, and this decision was upheld on appeal by the lower AppeUate Court 

The judgment-creditor now specially appealed against that order 
Munsbi Mahomed Yusoof for the Appellant 
Baboo Sahgram Stngh for the Bespondent 

The JufUlmentof the Court (MiTTERand Maclean, JJ ) was delivered by 
HittePf J. — ^The lower Courts in this case have held that the decree-holders 
right to execute the decree is barred by limitation It is contended 
before us that this decision is wrong, because the present application, which is 
dated 1st March 1883, is within three years from the date of another applica- 
tion, dated 5th August 1880 made by the judgment-creditor in order to draw 
out the sale proceeds realised by the sale of certain properties of the judgment- 
debtor in a previous execution In support of this contention our attention 
has been called to the decision in Venkatarayalu v Narasimka (I L B , 2 Mad , 
174) The lower Courts have decided this case on the strength of a ruling of this 
Court in the case of Hem Chunder Chowdhry v Brojo Soondury Debee (I L B , 
8 Cal , 89) We have examined both these rulings, and we find that the one 
of our Court is exactly in point No doubt in the Madras case it was given 
as an additional reason over and above the one on which the decision mainly 
rested, that such an application as this was an application which came 
within the purview of the words “ an apphcation to take some step m aid of 

* App^ from Appellate Order No 409 of 1883, against the order of G B Garret, Esq , 
Judge of Patna, dated 38th of September 1883, affirming the order of Baboo Sharoda Pershad 
Ghose, Monsifl of Behar, dated the 17th of July 1883 
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[881] execution " We are of opinion that no reason has been placed before 
as that would warrant us m not following the ruhng of our Court 
We therefore dismiss this appeal with costs 

Appeal dismissed 


MOTBS 

f STEP IN AID or EXECUTION— 

This case was dissented from in (1898) 17 Mad 165 (166) , (1896) 22 Bom 340 (842) , 
(1897) 11 C P L E 161 See also (1889) 12 All 399, (1894) 19 Bom 261 (266) The Calcutta 
High Court has distinguished this case from those where something more has to be done 
beyond payment out of moneys deposited in court as for example the ascertainment of the 
amount payable under rateable distibution, 8 C W N 382 (884), (1900) 27 Cal 709 , (1886) 14 
Oal , 50, (64) Compare with these, tl906) 10 C W N 28 3 C L J 96 (96) , (1905) 10 C W N, 
354 (358) , (1895) 23 Cal 196 (199) ] 


[10 Cal S51] 

CRIMINAL REFERENCE 

The 3rd April, 1884 

Present 

Mr Justice Mittbr and Mr Justice Maclean 

Queen Empress 
versus 
Nowab Jan 

Criminal Procedure Code (Act X of 188^), ss 248, 269, 346, 437 --Puitkei 
enquiry, Power of District Magistrate to direct — “ Subordinate 
• Magistrate * — Compoundahle offence 

A criminal charge under s 448 of the Indian Penal Code having been instituted, the 
accused was sent up b> the Police before a Deputy Magistrate of the first class Previous to 
any evidence being taken, the complainant intimated to the Magistrate that the case had 
been amicably settled, and that he did not wish to proceed further in the matter, upon which 
the Magistrate recorded an order, Compromised , defendant acquitted Subsequently the 
Magistrate of the district, relying upon ss 248 and 259, and professing to act under s 437 of 
the Onminal Procedure Code directed the Deputy Magistrate to send up the parties and 
proceed regularly with the case 

Held, that as 248 and 259 had no bearing on the case, and that the mere fact of the 
accused had been sent up by the Pflice did not preveut the offence, which was legally com 
poundable, from being compromised, and that consequently the order of the Deputy 
Magistrate was perfectly correct and legal 

Held, further, that in addition to the Magistrate’s order not being wairatited by the 
fact, it was ultra vwes, inasmuch as the Deputy Magistrate was a Magistrate of the first class 
and not ** inferior ” to the District Magistrate, and to give the District Magistrate jurisdio 
tion to call for a record under s 435 from another Magistrate and to act under s 437, the 
latter must be inferior Hobin Kristo Mookerjee v Bussick Lall Laha (1 L R 10 Cal , 
268) followed. ^ 

The fniots of this reference were as follows — 

On the 2nd December 1883 Pir Box complained to the Police at thana 
Mahmapore against Nowab Jan, charging him with house-trespass The 
Police sent up the accused to the Deputy Magistrate of Lalbagh for trial, under 
8 ^48 of the Indian Penal [888] Oode, on the 6th December After two 

* Cmmnat Reference No 37 of 1884 «id letter No 396 from the order made by T M 

Kirkwood, Bsq , Officiating Sessions Judge of Mooxshedabad, dated the 17th Mardh 1884 
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adjournments, when no evidence had been taken, the case being fixed for the 
2l8t December, an application was made by Pir Bux to the Deputy Magistrate 
on the 20th December, informing him that the matter had been arranged and 
that he did not wish to proceed with the prosecution The case being one 
under s 448 of the Indian Penal Code, and being one in respect of a compound 
able ofience, the Deputy Magistrate on the same day recorded an order, ' Com 
promised , defendant acquitted, ” and the defendant was accordingly released 
Thereupon the District Magistrate on his own motion, or at the instance 
of the Police, recorded certain remarks to the effect that when a case had been 
sent up by the Police no withdrawal by any private person could stop its being 
proceeded with, and relied upon ss 248 and 259 of the Criminal Procedure 
Code^ in support of that view He thereupon ordeied the Deputy Magistrate, 
** under the closing portion of s 437, to send for the parties and to proceed 
regulaily with the case 

This course having been pursued and having resulted m the conviction of 
the accused and in a sentence of imprisonment being passed, the Sessions 
Judge, on the proceedings being brought to his notice, submitted the record foi 
the order of the High Court, addressing at the same time a letter to the 
Begistrar of the High Court, of which the following is an extract — 

“ The District Magistrate was wrong in thinking he could set aside that 
ordei of acquittal Section 437 of the Criminal Procedure Code dealt Vrith a 
different condition of things He was wrong in discussing ss 248 and 259, 
which have nothing whatever to do with s 345 of the Criminal Procedure Code 
and deal with altogether different contingencies The offence being under 
s 448 of the Indian Penal Code, and the person whose property had been trespass 
ed on having compounded it, the Deputy Magistrate was compelled to acquit 
Nowab Jan, having been acquitted, and rightly ^^o, was not liable to bi^ tried 
again for the same offence, and to be convicted and sentenced 
No one appealed on the hearing of the reference 
The Judgment of the Court was delivered by 

[593] Mitter, J (Maclean, T , concmring) — We liave no doubt that 
the District Magistrate has mistaken the law thioughout 

It appears that on a charge pieferred by Pir Bux, the Police sent up one 
Nowab Jan foi trial, under s 448 of the Penal Code 

Pir Bux subsequently, on 19th December, petitioned the Magistrate (of 
the first class), asking that as the case had been 4 i.micably settled, and that as 
he did not wish to proceed with the case, it might be disposed of 

The Magistrate accordingly endorsed the petition, Compromised , defen- 
dant acquitted ” 

As it appears that Pir Bux was the person described in the third column 
of the table attached to s 345, and that the offence is described in the second 
column of that table, it is clear that the order of the Magistrate of 20th 
December is quite correct and legal 

Neither s 259 nor s 248 of the Criminal Procedure Code has^ny bearing 
on the case , as all that is necessary regarding the compounding of the offence 
that was under investigation is to be found in s 345, and we do not understand 
the law to be that no Magistrate under any circumstances has power to allow 
a case that is sent up by the Police to be withdrawn 

The^ District Magistrate’s order purporting to be passed under s 437 was 
therefore not warranted for the reasons given above , and it was also ultra 
vires from the fact that Mr Beames is a first class Magistrate and is not 
therefore inferior to the District Magistrate To give the District Magistrate 
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lunsdiotion under s 436 to oaU for a case from another Magu-trate, the latto 
must be “ inferior See Nobtn Ertsto Mookerje^ v Susstek Lall Laha (ILK, 

10 Cal , 268) ^ _ , 

We set aside all the proceedings subsequently to the ^Oth DecemTOr, 
including the conviction of Nowab Jan. dated 27th February 1884, and the 
sentence passed upon him 


. MOTES 

[The subordination to the District Magistrate oi all Magistrates m a dtstriot. towng 
been declared in sec 17 (Or P C 1898 1882) the Calcutta High Court in thl Fi^ 

Bench caee of 12 Cal , 478 overpuled this decision To a similar effect are the 
rulings in 8 Mad 18 7 All 858 {contra 7 All 184) and the ruling in 9 Bom , 100 J 


[384] ORIGINAL CIVIL 

The 3rd April, 1884 
PBESENT 

Mb Justice Cunningham 

In the Goods of Cowar Suttya Krishna Ghosaul, deceased 

Letters of Admtmstratton to Hindus — Limited grant Act V of 1881, s 4 
Certain joint property in which five brothers were interested being the subject of a suit 
in which the nghts of all parties were fully ascertained and decreed, one of such parties (who 
died after the decree) was declared entitled to a 5/80th share m the jomt estate 

Subsequently to this decree several orders were made in the suit appointing a Beoeiver, 
ordenng partition, and excluding certain properties from partition and directing an account 
On partition, a 6/30th share in the properties ordered to be partitioned was allotted and 
made over to the guardian of the infant children of the sharer who had died the remainder 
of the unpartitioned property being in the hands of the Receiver On the taking of the 
account it was ascertained that the deceased sharer had during his lifetime overdrawn from 
the lomt estate, and that the sum go overdrawn by him would have to be made good out of 
the 6/80th share decreed to him , it being alleged by the present petition that the sum aUotted 
to him would be insufficient to cover the deficiency, and there bemg certam Government 
seounties and a sum in cash belonging to the private estate of such deceased sharer m 
the hands of the Bank of Bengal the Court, on an application made for the purpose, directed 
letters of administration limited to the Government securities and cash to issue, considering 
that the facts of the case warranted a departure from the rule laid down in Bow Ghana Seal 
(I L R , 6 Cal , 2) 

This was an application for letters of administration to the estate of one 
Suttya Krishna Ghosaul, deceased, limited to certain Government seounties of 
the value of Rs 6.000 and Rs 160 in cash 

The petitioners were Suttya Bhooson Ghosaul, the eldest son of the 
deceased, and Soudaminey Dabee his sole widow as guardian of two infant sons 
of the The deceased, who died in August 1880 mtestate, left the 

oetitioners him surviving, being entitled under a decree in suit No 668 of 1871, 
38th November 1872, to a 6/30th shave in certain joint property, subject 
to the Tight of bis mother Siboosoondery to certam mamtenance therefrom , 
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the decree directing partition of the estate, and appointing certain persons 
Beoeivers and CommisBioners of partition In January 1878 an order was 
obtained appointing [Sddj F J Ferguson, Eeceiver, in the place of the Beoeivers 
appointed under the decree, and certain property was also thereby excluded from 
partition, and in March 1880 certain of the properties were ordered to be exclud 
ed from partition, such properties still remaining in the hands of the Beceiver 
On the 31st August 1880 the widow of the deceased was appointed guardian 
ad litem of.her infant sons, and in September 1880 the four infant sons were 
added as defendants in the place of their deceased father in the suit of 
1872 

3y certain orders, dated 12th January 1881, and 17th December 1881, the 
Commissioners of partition appointed in the suit certified that a 5/30th share of 
the moveable and immoveable property had been allotted to the present 
petitioners, and such share was made over to the Beceiver, but was subsequent- 
ly made over to the widow of the deceased as guardian of the infant sons, on 
her giving security, the properties which were excluded from partition remaining 
as above mentioned in the hands of the Beceiver By an order, dated 19th 
May 1881, the Beceiver was directed to pay over the nett income of the ]oint 
estate in his hands to the parties according to their shares, and certain 
accounts were ordered to be filed, and from such accounts it appeared that the 
deceased in his lifetime had overdrawn fiom the joint estate a sum of 
Bs 35,925, and that this sum was due and pavable by his estate to the joint 
estate By a decree in a suit between Stboosoondery Dabec v Bussomuty Dabee, 
dated 3rd March 1881 (which suit was orderd to be consolidated with suit No 
568 of 1871), Siboosoondery Dabee, the mother of the deceased, was declared 
entitled to a l/3rd share of the real properties allotted to the respective heirs of 
the deceased [The amount to be received b> Siboosoondery and the aftiount 
due from the estate of the deceased as overdrawn were stated to amount to more 
than the value of the properties allotted to the heirs of the deceased by the 
return of the Commissioners of partition J On the 26th March 1881 Souda- 
miney gave biith to a posthumous son, Suttyakanto Ghosaul, and he was added 
as a party defendant to the suit No 568 of 1871, and his mother was appointed 
his guardian ad litem, and on Suttya Bhooson Ghosaul attaining majority, 
Soudaminey was discharged from acting as his guardian 

[356] Beside the properties mentioned above, and those in the bands of 
the Beceiver, the Beceiver was in possession of a ^um of Bs 20,050 in Govern 
ment paper, which was directed to remain subject to the payment of certain 
costs incurred , and in addition to the interest of the deceased in the joint 
estate, the deceased was at his death possessed of, as his own separate property, 
certain Government securities for Es 6,000 standing in his own individual 
name, a portion of which, Bs 2,000, had been placed by him in the Bank of 
Bengal as security against overdrafts, and which sum, together with a cash 
balance of Bs 160, was still in the hands of the Bank, and the remaining 
portion of which, viz , Es 4,000, being m the hands of Soudaminey 

Such being the position of afiairs regarding the share of the ^deceased in 
the joint family property and in bis separate estate the petitioners above 
mentioned (there having been no previous grant of probate or letters of adminis 
tration taken out with regard to the estate and effects of the deceased), asked 
for a grant of letters of administration to the estate and effects of the deceased, 
limited to the Government securities for Bs 6,000 and 160 lying in the Bank 
of Bengal, such application as regarded the widow of the deceased being 
durante minontate 
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Mr Siokoe for the Petitioner — ^The facts set out m the petition show 
that what has been allotted m severaltv, and which is not in the hands of the 
Beceiver, will be insufficient to settle the charge l^against the estate of the 
deceased , and that the interest of the parties that would have to be adminis 
tered has virtually been sufficiently deaJt with by the suits which have been 
going on , and that in effect there is no matter of administration to be performed 
with regard to the 5/30 th share coming to the heirs of the deceased Section 4 
of Act V of 1881 applies to Hindus where administration is granted, 
therefore as we say there can be no object in vesting in us as administrators 
the property which is already in the hands of the Receiver, I ask the Court to 
except from the giant of letters of administration such properties, and to grant 
us letters limited to the Government paper for Bs 6,000, and the cash in the 
hands of the Bank of Bengal , we should not be allowed to deal as adminis 
trators with the property in the hands of the Couit 

[507] No doubt Mr Justice PONTIPEX in the case of Mam Chund Seal 
(I L B , 5 Gal , 2) has decided that only general letters of administration can 
be granted to Hindus, but the question has been commented in on the case of 
Orish Chunder Mitte) (I L B , 6 Cal , 483) It has already been adjudicated 
that the five children aie entitled to the property, and it has"been paid over to 
the mother as guardian ad htem, but I submit the property has been severed so 
as no longer to belong to Suttya Krishna Ghosaul s estate 

Cunnin^hanii J —It appears to me that the ciicumstanceb set out in the 
petition of the applicants are sufficiently special to take the case out of the 
operation of the rule laid down hy Mr Justice PONTIFBX in the case of Bam 
Chund Seal (I L R , 5 Cal , 2) and therefore I make the order as prayed 

Apphcatton granted 

Attorney for Applicants (n Handers 


[local 667] 

PRIVY COUNCIL 

Ih-e 2drd November, 188d 
Present 

Lord Fitzgi-ralj), Sir B Peacock, Sir B P Collier, 
AND Sir A Hobhouse 


Bur j ore and Bhawani Pershad Defendants 

vei sHs 

Bhagana Plaintiff 

[On appeal from the Court of the Judicial Commissioner of Oudh J 


Act X of 1877, s 60d— Extension of time foi giving security 
tn appeal — Custom — Wa^ib ul arz 

The words in s 602 of Act X of 1877, relating to the time within which security is to be 
given, are directory only , and although they are not to be departed from without cogent 
reason, the Court from which appeal is preferred has the right of extending the time In 



AHAOANA [1883] 


ILR 10 Gal 8S8 


this case, a satisfactory explanation having been given of delay in giving security until after 
the time limited by the above section had expired, held that the Court had rightly exercised 
discretion in extending the time In the matter of the petition if Soorjmukln Koer (I L B 
2 Gal , 272) approved 

The paternal grandmother of a deceased village shareholder claiming to inherit in pre 
ferenoe to his male collateral relations, the issue was fixed with the assent of the pleaders 
on both sides, whether the plaintiff, as a female, [568] was excluded from inheriting by the 
custom of the family, or tribe Heldt that this was substantially a question of fact, and that 
on the evidence, which included the village wajib ul arz the customary exclusion of females 
was not proved 

Appeal from a decree (29th Octobei 1880) of the Judicial Commissioner 
of Oudh, aflhrming a decree (8th July 1880) of the District Judge of Lucknow 

The suit out of which this appeal arose was brought by Bhagana, the 
respondent, the widow of Sadanand, foimerly kabuliat dai, or shareholdei, 
responsible foi the revenue of a five annas four pie shaie in inouzah Bahem 
nagar, pargana Bijnour in the Lucknow district She claimed to have a 
declaration of hei right on that share against the nephews of Sadanand The 
latter had two brothers, from whom he was disassociated, and died in 1849 
leaving a son, Suraj Buksh, born of the respondent Bhagana Sura] Buksh 
inherited his father s property, and with him till his death in 1879 his mother 
Bhagana lived He left a son, Pirthi Pat, who died in the same year, leaving a 
daughter After the death of Pirthi Pat, whose name during his life was not 
entered in the Collectorate books as in possession, his grandmother continued to 
hold the land But on the 30th January 1880 the sons of the brothers of 
Sadanand (deceased) obtained dakhtl khanj oi alteration of entry of names, from 
the tahsildar of Lucknow Bhagana then bi ought the present suit , to which 
the defence was made that she, being a female, was excluded from the mheri 
tance by the custom of the family and tribe, Pande Brahmins in Oudh 

In the Court of Fust Instance it was held that no custom to that effect 
had been proved, the wajth ul arz (or village administration paper signed at 
settlement), contradicting it, save as to certain specified female relations, viz , 
daughters and unmarried women The Judicial Commissioner, in affirming 
this judgment, observed that the evidence had not proved that, b> custom, a 
grandmother could not succeed 

On this appeal — 

M.r J H W Arathoon appeared for the Appellant 

Mx J G W Sykes for the Bespondent 

A preliminary objection was taken foi the respondent, objecting that 
the Judicial Commissioner had without legal authority [639] extended the time 
for giving security , and that even if he had such authority, where a proper 
case w^as made out for the exercise of a judicial discretion, such a case had 
not been made out here Mi J G W Sykes contended that under s 602 of 
Act X of 1877 the limit of time was enacted by law, and therefore could not 
be extended In this case the appellants had already exceeded it when they 
made their application to have it extended Whatever could be dohe for them 
could only have been on application to this Committee He refen ed to Act VI 
of 1874, s 8, and s 11, cl 6 , and cited In re Lalla Gopeechand (I L B , 
2 Cal , 128) , In re Funendro Deb Boij (23 W B , 220) , In 9 e Socnjmukht 
Koer (I L B , 2 Cal , 272) 

The latter case was distinguishable from the present it decided that the 
requirements of s 11 of Act VI of 1874 were not imperative, the Court having 
a discretion to allow security and costs to be deposited after the period 
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mMticmed in the Act when the Court had been closed at the expiration of that 
period, allowing the deposit to be made on the da> of re opening Now, 
provision for the case of the Court being closed had been made, and the 
a^liellants in the present case had not the same kind of excuse , their explanation 
being that, wrongly advised, they attempted to make the deposit m the Court 
of First Instance, which caused the delay 

Mr J. H W Arathoon for the appellant relied on the Full Bench decision 
in Soorjmukhi Koer's case 

Their Lordships having intimated that the appeal should proceed — 

Mr J H W Arathoon was heard for the Appellants 
Counsel for the respondent was not called upon 
Their Lordships’ Judgment was delivered by 

Sir R P Collier — This was a suit brought by Mussumat Bhagana 
against the defendants for the purpose of recovering a certain mouzah The 
only question in the case was this, whether the Mussumat, who was the 
grandmother of one Pirthi Pat, succeeded to the real property of Pirthi Pat, or 
whether the male descendants [d60J collateral to her husband, succeeded to 
that property? The parties were both represented by Counsel, and they 
agreed to this issue ' Is plamtiil, as a female, excluded from inheiitance by 
the custom of the family and tribe ^ On defendants *’ It appears to their 
Lordships that, this issue having been settled by the learned Judge by the 
consent of Counsel and the cause having been tried upon it, it is the only 
issue now before us , and the question to be determined is whether, the two 
Courts, that of the Subordinate and of the Judicial Commissioner, having found 
as a fact that the defendant had not sustained the burden of proof laid upon 
him, , that the plaintiff, as a female, was excluded Irom the inheritance, 
that finding shall or shall not be affirmed 

The question of the custom, or no custom in the family is substan- 
tially one of fact. If their Lordships could see that any proposition of law was 
mixed up with it they might be disposed to review it, but no such proposition 
arises upon the evidence, and further they die disposed to say that the con 
elusion of the Couits upon the evidence seems to them to have been right The 
evidence was m substance that of a great number of members of the 
family, and strangers, of whom more might have been called, to the effect 
generally that there was such a custom in the family, which is a mere assertion 
by the witnesses of the question to be tried m the cause But it would appear 
that all the witnesses founded their opinion upon one particuler case, viz , 
that upon the death of Baijnath, the father of the husband of the plaintiff, 
instead of his widow or mother taking, his uncles and nephews took Tne 
Courts say that that being the only instance in the family, does not sufficiently 
prove custom Further it is to be observed that that evidence was m a great 
degree contradicted by a paper called a wa^tb ul arz, which was put in, where 
by the general contention of the defendants, which was that no female what 
ever could succeed, was, to a certain extent at all events, modified The wajtb- 
tiUarz is in ^these terms If the deceased have two or more wives lawfully 
married then the property left b / the deceased would be divided among the 
number of wives in this way that if there be one son from one wife, and two 
or more from the other, then the one son from the former would take one half, 
and the two or more from the latter would take the other £8613 half, sub-dividing 
it equally among themselves but a wife having no male issue shall 
receive no share , she shall, however, receive maintenance from the 
sons of the other wives who have inherited a share In our family the 
ougtom 18 to give no share to daughters If none of the wives lawfully 
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married to a deceased co-sharer have any issue, in such a case of course the 
childless widow shall have possession of the share of the deceased If a 
widow being childless desire to adopt a son, she can adopt one of the nearest 
male members of her deceased husband’s family She shall not be compet^t 
to adopt her brother or brother’s son Women not lawfully married, and 
their issue, provided they bear good moral character, will be entitled to 
receive only food and clothing, but shall not receive a share ’ This 
wajtb-ul-arz seems very much indeed to qualify the general statement of the 
witnesses that no female could succeed in the family , for it distinctly states 
that under some circumstances wives and widows succeed, although it does not 
distinctly state that grandmothers do 

On the whole, therefore, it appears to their Lordships that the finding 
upon this one issue, which was settled by both the parties and by both Courts, 
IS right 

It should be stated that it appears in this case that Pirthi Pat had a 
daughter about seven years old, but by consent of both parties that daughter 
IS excluded from consideration in the case , and the case has been treated as if 
that daughter had not existed Their Lordships think it right to say that 
that daughter, being no party to this suit, is in no way bound by this decision, 
and they give no opinion with respect to what her rights may be 

Under these circumstances their Lordships are of opinion that the 
judgment appealed from was right , and they will humbly advise Her Majesty 
to affirm that judgment with cgsts 

It only remains to state that a preliminary point was raised as to whether 
the Judicial Commissioner had a right to extend the time for giving security 
in this appeal Their Lordships upon that point have to say that they concui 
in the view which was taken by the Full Bench of the Court in Calcuttdit that 
the words in the Act which have been quoted relating to the giving of security 
are directory only , and, although not to be departed from without [562] 
cogent reason, in this particular case it seems to them that the Commissioner 
has exercised a right discretion Under these circumstances their Lordships 
do not give weight to the objection against the admission of the appeal 

Appeal dismissed 

Solicitors for the Appellant Messrs Young, Jackson and Beard 
Solicitors for the Respondent Messrs Van Sandan, Gumming and 
Ai milage 

NOTES 

[This case has been followed in (1907) 11 C W N 1104 (1106) (1892) 15 All , 14 (16) 

12 A W N 152 , (1902) 1 L B R , 329 (330) , (1910) P R , 44 

As regards the circumstances under which the indulgence will be granted, see (1890) 14 
Mad , 391 (396) , (1909) 14 C W N , 420 

See also the explanation of this case by MAHMOOD J in (1884) 7 All 79 (81 93, 94) ] 
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APPELLATE CIVIL 

The 13th March, 1884 
Present 

Mr Justice McDonell and Mr Justice Field 

Abdool Adood and others Defendants 

versus 

Mahomed Makmil and another Plaintiffs 

Onus of proof — Hindu customs amongst Mahomedans —No presumption 
v)hen no allegation of custom made 

A and B were two brothers, Mahomedans, who lived together m commensality A, 
whilst so living with his brother purch ised certain lands under a conveyance executed by 
the vendor and A In a suit bv the heirs of B against the heirs of A to obtain possession of 
such lands, in which the> alleged they had been dispossessed by the heirs of A, the Court 
found the land to be joint family property and to have been purchased with joint funds 
On appeal, the onus of proving that the land was purchased by A alone was put upon A 
held, that there being no allegation that the parties had adopted the Hindu law of property 
the Judge, by applying to Mahomedans the presumption of Hindu law, had cast the onus on 
the wrong party 

The plaintiffs in this case sued to recover possession of certain lands fioni 
which they had been dispossessed by the defendants 

'^he plaintiffs alleged that the land in question had been bought by two 
utenne brothers (the father of the plaintiffs and the father of the defendants), 
who were Mahomedans living in commensality witli each othei That on 
the death of the plaintiffs father, then mother and uncle lived together and 
held joint [563] possession of the land, and that on the death of their mothei 
they took possession of the share to which they were entitled, but that the 
defendants had dispossessed them, and this suit was therefore brought by the 
plaintiffs for the purposes above mentioned Both parties to the suit were 
Mahomedans 

The defendants contended that their father had purchased the land when 
living separate from the plaintiffs father, and that the conveyance had been 
signed by their father alone 

The Munsiff found that the land was purchased by the father of the 
defendants alone, at a time when he and the plaintiffs’ father were living in 
commensality, and that therefore it must be considered to be joint family 
property, and he gave the plaintiffs a decree 

The defendants appealed to the Subordinate Judge, who found that the 
conveyance was executed in the name of the defendants’ father, but as the two 
brothers lived in commensality, the defendants not having proved that the 
purchase was made by the defendants' father on his own account, the plaintiffs 
were entitled to a decree He, therefore, upheld the decision of the Munsiff 

The defendants appealed to the High Court 

•Appeal from Appellate Decree No 3819 of 1882, against the decree of Baboo^ Ram 
CJoomar Pal, Roy Bahadur, Subordinate Judge of Sylhet, dated 16th of May 1882, affirming 
the decree of Baboo Romeah Ohunder Bose, Ro> Bahadur, Munsiff of that district, dated 
aist November 1881 
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Munshi Sera^ul Islam for the appellants contended that the Judge was 
wrong in holding that, from the mere fact of the family hving together, the 
property was therefore joint , the presumption of Hindu law ought not to have 
been applied to the case of Mahomedans, and that, by thus presuming, the onus 
of proof had been wrongly put upon the defendants 
No one appeared for the Bespondents 
The Judgment of the Court was delivered by 

HoDonelli J. — This appeal is concerned with plot No 1 only The 
parties are Mahomedans The property m dispute was purchased by a con 
veyance executed in the name of the defendants’ father The plaintiffs, how 
ever, claim a share on the ground that, although the conveyance was in the 
name of the defendants’ father, the family was at the time living in commen 
sality, and the funds with which the purchase was made were joint funds 

The Munsif dealt with the question on the giound that the purchase was 
made from joint funds, and that, therefore, the plaintiffs were entitled to a shaie 
C«6i] The case then came on appeal before the Subordinate Judge He 
first held that the suit in respect of this plot was barred by s 13 of the Code 
of Civil Procedure 

A review was then applied for and granted, and upon the leview he 
changed his mind as to the applicability of s 13 and then proceeded to deal 
with the merits He says in his judgment True that the kobalas of 
purchase were executed in the name of the defendants’ father, but as the two 
brothers lived together at that time, the defendants should have proved that 
the purchase m question was made by the defendants’ father alone, but this 
they have not been able to do ** 

It IS now contended before us that in this passage the Subordinate Judge 
has applied to Mahomedans a presumption peculiar to Hindu law, and th%t by 
so doing he has cast the burden of proof upon the wrong side, tliat is, upon the 
defendants instead of upon the plaintiffs 

We think that this contention is correct The Munsif, as I have already 
said, although observing that the Mahomedans by living a long time amongst 
Hindus, had adopted the manners and customs of Hindus did nevertheless 
decide the question, not upon any presumption of Hindu law, but upon 
evidence that the property was purchased with joint funds There was no 
allegation, that by custom the parties to this suit had adopted the Hindu law 
of property, and this being so, we think that the Subordinate Judge was 
bound to decide upon the allegations and the evidence whether the property 
was purchased from joint funds The burden of proving that it was purchased 
with joint funds was, of course, upon the plaintiffs , but by applying the 
presumption of Hindu law in the first instance, the Subordinate Judge has 
oast the burden of proof upon the defendants, and in this we think he has 
committed an error We must, so far as regards plot 1, set aside the decree 
of the Subordinate Judge, and remand the case for a proper decision The 
eosts wiU abide the result 

Decree reversed tn pai t and case remanded 

NOTES 

E See upon subject, the very full judgment of Mr Justice BEAMAN in Jan Mahomed 
V Jkftu Jaffar (101^ 08 1 C.^ 198 (Ben ,) , also (1903) 5 Bom L B , 358 (363) ] 
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[SOS] ORIGINAL CIVIL 

The 21st February, 1884 
Present 

Mr Justice Pigot 

Naram Ghunder Dhur Plaintiff 

versus 

Cohen Defendant 


Market rate — iscertamment of market rate m suit on an agreement of 
indemnity — Evidence 

Where the Court han had the advantage of having m evidence before it a record of the 
market rate of any particular diy made up by a broker of intolligence and experience, such a 
record should be received as evidence of the particular state of the market on that day 

This was a suit upon an agreement which was entered into by Cohen to 
indemnify the plaintiff against any loss which might be sustained under a con- 
tract entered into between Naram Chunder Dhur and the Gamberhatty Go , 
Limited The facts were that Cohen, who was a broker, had informed the 
plaintiff that he knew of a contract for the purchase of six lacs of gunny bags, 
which contract he advised the plaintiff to take over, he (Cohen) being wiUing 
to give the plaintiff an indemnity against loss on the contract The contract 
was taken over by the plaintiff, and the indemnity given by Cohen 

The contract resulted in a loss, and the indemnity was put in force against 
Cohen His defence was that, even assuming the agreement to be an agree 
ment of indemnity, the plaintiff was not entitled to ask foi damages, inasmuch 
as he (Cohen) had, a month after the contract had been taken over by the 
plaintiff when the market rate had gone up, informed him that he (Cohen) had 
a purchaser who would take the contract off the plaintiff’s hands 
Mr Oasper and Mr Sale for the Plaintiff 
Mr Hill, Mr Bonnerjee and Mr Handley for the Defendant 
During the hearing it was sought to prove the market rate of gunny bags 
on certain particular days, and for that purpose Mr Delius, a member of the 
firm of Poppe, Delius & Go , brokers, was called and examined by Mr Oasper, 
the witness giving the following evidence " My firm makes out weekly quota- 
tion of rates of gunny bags I have a return here for the 27th March 1882 
t668] It was drafted by me or my partner, it is very difficult to say by which 
of us, written by my baboo, and signed by myself The returns of the 3td, 
10th, 17th, 24th April, were all signed by me They must have been made by 
me, because my partner was at home at the time The return for the 20tb 
March 1882 is signed by me , it must have been so, as my partner was at 
home These returns are made out according to the tone of the market duimg 
the'iireek, particularly on the closing day, and likewise the rates It is difficult 
to explain bow the market rate is ascertained The contracts which we enter 
Into constitute one of the elements from which these returns ate made up 
Many transactions are often made which we do not take notice of We 
ascMfftain the market rate from the better class of buyers We disregard 
speenlators’ contract, and purchases by bad buyers, as they can’t buy 
at falgbw rates than European buyers or first-class buyers. For instanc e, I 
know the rate at which my buyers will boy to-day, though the mills may be 
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ashng more thao those rates . still I know that I can get the h«g a at the rates 
my buyers will buy at I strike the market rate from what the producers are 
askiDg and my buyers are willing to pay Our quotations vary from 4 annas 
to 8 annas according to the state of the market within that basis The 
quotations are made on the day previous to the date they bear " 

Mr Gasper submitted the witness could refer to the quotation 
Mr Htll objected 

PiOot. J . — ^The question is what was the rate prevaihng m the market at 
the time the memorandum was prepared for what I may call sound business 
The returns prepared by this gentleman are, as Mr Delius states, records 
made by him at the time of what he knew, or believed he knew, to be the fact 
with regard to the market rate of such transactions The facts which were then 
present to his mind were— (1) What within his knowledge buyers were wiUing 
to offer, and what within his knowledge the producers or sellers were asking 
Along with that there was the further fact, the transactions which were 
actually entered into, and upon these classes of facts, all of which are facts, he 
compiled this record Now, the market rate of any day is nothing more than a 
compilation of the result of various facta connected with the trade of that day, 
[887] and what I desire to do m ascertaining the particular state of the market 
on any day, is not to cast on the Court the duty of gathering rates from con 
tracts and from them to strike for itself the market rate, but I desire to hold 
that when the Court has the advantage of having m evidence before it, a record 
of the rates made by a gentleman of intelligence and experience on that day, 
it should have that advantage, the advantage of having the rates made out in 
that way, in preference to computing the rate for itself I, therefore, admit 
the quotations 

Attorney for Plaintiff Messrs Barrow d Orr ^ 

Attorney for Defendant Mr C F Pitiar 

NOTES 

CMIRKET YALUE-EYIDENCE- 

It might bo supposed that to know value is merely to know what other people say the 
thing IB worth — merely to have heard them offering and accepting prices But the answer is 
that those various instances of offers or acceptances of pnees, averaged into a moan or proba 
ble figure, are what constitute value The statements of persons declaring their estimates of 
the prices they would give or receive are not taken, on the credit of thos** persons, as trust 
worthy assercions of the fact of value, but merelj as items of conduct which themselves make 
up that total fact of conduct which wo call value Thus, if A sits m a merchant’s office and 
listens to the terms accepted and rejected for a dozen articles ho acquires a first hand know 
ledge of value , but if he goes in and asks the merchants to tell him the value of a given 
article, his knowledge is based on a belief m the truth of the merchant’s assertion In the 
former case his knowledge is not based on hearsay,’* Wigmore on Evidence (1904) Vol I, 
sec 719 pp 816 816, citing from STORY J in Alfenso v U S , 2 stor> 426 

** It IS not necessary , m order to qualify one to give an opinion as to values that his in 
formation should be of such a direct character as would make it competent m itself as priipar> 
evidence It is the expenence which he acquires, in the ordinary conduct »f affairs, and 
from means of information such as are usually relied on by men engaged in business for 
the conduot of that business that qualifies him to testify,” ibid , citing from Weels, J in 
Whiimy V Thacker^ 117 Mass 63, where brokers* testimony was admitted 

Pnoe lists and market reports are not generally admissible ipso factj though testimony 
baled upon them may be, sec Wigmoref sec , 1704, Vol III (1904) and Sup Vol V ] 
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APPELLATE CIVIL 

The 26th February, 1884 
PBBSBNT 

Mr Justice McDoneel and Mr Justice Fibud 

Janoky Bullubh Sen One of the Defendants 

versus 

Johiruddin Mahomed Abu All Sober Ghowdhiy Plaintiff 

Lien — Sale in execution of decree — Sec 295 (Act XIV of 1882), 
provisoes — Lis pendens — Judicial hen 
Where two mortgagees, in execution of their several decrees, attached the same property, 
of which a moiety without further specification was respecti\ely mortgaged to each of them, 
and subsequent to the attachments the property was sold in execution of one of the decrees 
Held that notwithstanding the whole interests of the mortgagor was intended to bo sold, 
the purchaser took one of the moieties subject to the lion of the unsatisfied mortgagee, and 
that omission or neglect on the part of the Court executing the decree to give speoiho direction 
as provided by clause (6) of s 295 of the Civil Procedure Code did not prejudice the rights of 
the unsatisfied mortgagee or discharge his encumbrance 

One Nusiruddm boi rowed two sums of money from the plaintiff and the 
defendant No 2 under two separate mortgage bonds executed m their favour 
on the same date Both the bonds, after enumerating the several zamindaries 
m the possession of the mortgagor, continued in these terms A moiety of 
all the abovementioned zammdaries bearing the abovementioned [ 568 ] 
sudSer jamas, 1 do mortgage and hypothecate as security for repayment of 
amount covered by the bond with interest ** Among the properties hypothe 
cated was an 8 annas 3 pie 1 kag 9^ tils share of Tote Gokul The loans not 
having been repaid, defendant No 2 brought a suit and obtained a decree on 
his mortgage bond on the 23rd November 1877, and on the 8th June 1878 
attached the mortgagor’s interest in Jote Gokul The plaintiff also obtained a 
decree on his mortgage bond and attached the same property f Jote Gokul) 
on the 11th February 1879 After these attachments, and on the 18th 
March 1879, defendant No 2, in execution of his decree, brought to sale the 
mortgagor’s interest in Jote Gokul, which was purchased by defendant No I 
The plaintiff was then about to bring the property again to sale in execution 
of his decree, whereupon detendant No 1 objected, on the ground that he had 
purchased the entire interest of Nusiruddm in Jote Gokul, and that the same 
or any portion thereof cannot be resold to the prejudice of his rights The 
Subordinate Judge summarily allowed the objection, and in consequence the 
plaintiff instituted the present suit, in order to enforce his lien and bring to 
sale that moiety of Jote Gokul which was mortgaged to him The Coui^ of 
fiirst Instance, under all the circumstances of the ease, decieed the claim of 
the plaintiff to proceed against the mortgaged share of Jote Gokul ” in execu- 
tion«of his*deoree Thereupon defendant No 1, the purchaser, appealed to the 
High Court 

Mr Pugh, Baboo Mohinee Mobun Boy, Baboo Saroda Chum Mttter and 
Baboo Mookoond Boy for the Appellant 

• Appeal from Original ^oree No 91 of IWl, a^Tnstlihe^m of Baboo Bhugw<m 
Chunder Chnoker butty, Rai Bahadur, Buboi^inate Judge of Ruixgpore, dated tfae^th of 
January )681 ^ 
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Mr M Ohose and Baboo Koolodu Ktnkur Nath Boy for the Be^>ondent 
The arguments sufficiently appear m the Judgments of the Cknirt 
<(MoDonbi.l and Fieij}, JJ ) 

field, J — In this case one Nusiruddin Mahomed Chowdhry borrowed, 
on the SSth Assar ' 1279, corresponding with the 8th July 1872, two separate 
sums of Bs 5,000 each, one from the plaintiff Johiruddm Mahomed Abu Ah 
Sober Ohowdhry, and the other sum from defendant No 2, Khaja Enayetoolla 
tmi Ohowdhry , each of these loans was secured by a mortgage of one moiety 
of the mortgagor’s share (consisting of 8 annas 3 pie 1 kag tils) in Jote 
Ookul The loans not having been paid, defendant No 2 brought a suit upon 
his mortgage bond, and on the 23rd November 1877 obtained a decree In 
execution of this decree, he, on the 8th June 1878, attaciied the mortgagor’s 
interest in Jote Gokul, and on the 18th March 1879 this interest was brought 
to sale and purchased by defendant No 1, who is the appellant before us 

It has been contended by the learned counsel for the respondent, that 
what was sold was not the mortgagor’s interest m the whole shaie which 
belonged to him, but his interest in a moiety of that share only We think, 
however, that upon a true construction of the documents, we must take it 
that the whole interest was intended to be sold 

The plaintiff also brought a suit upon his mortgage bond, and obtained 
a decree on the 15th June 1878 In execution of this decree, he attached the 
same property, Jote Gokul, on the 11th February 1879, that is, after the 
attachment, but before the sale, in execution of the decree obtained by defen 
dant No 2 The plaintiff was then about to bnng the property again to sale 
in execution of his decree, whereupon the defendant No 1 objected, contending 
that he had purchased the property free of incumbrances, and that it was not 
competent to the plaintiff to bring it to sale a second time in execution The 
Court in which the execution proceedings were pending allowed this obj^tion, 
and, in consequence, the present suit has been instituted by the plaintiff to 
enforce his lien and bnng to sale m execution of his mortgage decree, that 
moiety of Jote Gokul which was mortgaged to him by the bond upon which 
that decree was obtained 

Two essential questions have been argued before us in this appeal The 
first question is concerned with tlie contention unsuccessfully pressed upon the 
Court below, viz , that the decree which the plaintiff now seeks to execute 
had been substantially satisfied bv reason of an ijara arrangement between 
the plamtiff and the heirs of the mortgagor 

We have heard the evidence upon this point, and we are of opinion that, 
although there are several matters which create a C870J suspicion that the 
defendant’s contention may not be without foundation, yet it is impossible for 
us, upon the evidence, to say that this contention has been proved On this 
point, therefore, we concur in the conclusion at which the Court below has 
amv^ • 

The second point is a much more difficult one It is contended that 
when the property, Jote Gokul, was sold on the 18th March 1879, after the 
two attachments made under the two decrees to which I have already referred, 
it must be taken that the property was sold wholly unincumbered, wholly 
free, that is, not only from the mortgage of defendant No 2, but also from the 
mortgage of the plaintiff in the present case, which, as has been stated, bound 
OM tnojety of the property In support of this argument the learned counsel 
i^s seM upon certain oases to which I shall presently advert, and also upon 
tbe provisions of s 295 of the Code of Civil Prooedui^ 
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Before dealing with these arguments it will be useful to state twoproposi* 
tious which appear to have been established by decided cases 

The first of these propositions is, that the mere taking of a money decree 
by a mortgagee, so long as that decree is unexecuted, will not destroy his 
mortgage lien , but that if the mortgagee who has obtained such a decree, 
proc^ to execute it by bringing to sale the mortgaged property, the lien will 
be gone and the property will pass unincumbered to the purchaser This 

f iroposition is supported by the following cases Narsidas Jitratn v JogUkar 
1 L B , 4 Bom , 67) , Hasoon Arra Begum v Jawadaonnibsa Satooda Ehandan 
(I L B , 4 Cal , 29) , the Full Bench case of Syiid Emam Momtazooddm 
Mohamed v Harm Chunder Ohose (14 B L B , 408 , 23 W B , 187) , Bag 
Ktshoie Shaha v Bhadoo Noshoo (I L B, 7 Cal , 78) , and Jonmenjoy 
Mulhck V Dossmouey Dossee (I L B , 7 Cal , 714) In the Full Bench 
case m 14 B L B , 408, and m some other cases it was observed that the 
rights of third parties are not affected by proceedings in a suit brought by the 
mortgagee And this brings us to the second proposition, as to which there 
[571] appears to be no doubt, namely, that the purchaser, at an ordinary 
execution sale of propeity subject to previous mortgage, buys the property 
subject to that lien , in other words, buys merely the right of redemption 
This proposition is established by the following cases Gopal Sahoo v Gunga 
Pershad Sahoo (I L B , 8 Cal , 531) , Lala Joogulkishore Lall v Bhukha 
Ohowdhry (9 W B , 244) , Kasmunnissa Bibi v Hurannma Btbi 
(2 B L B , App , 6) , Kamessur Pershad v Doulat Ram (19 W B , 83) See 
^so Macpherson on Mortgages, pages 97 and 165 It would follow from the 
second of these propositions, apaH horn other considerations, that the appellant 
purchased the moiety of Jote Gokul, which was mortgaged to the plaintiff 
subject to the plaintiff’s lien 

But it IS contended that, because the plaintiff attached that moiety, while 
it was also under attachment in execution of appellant’s decree, it must be 
taken to have been sold free from both incumbrances, and that plaintiff’s hen 
has been transferred by the sale from the propeity to the purchase-money 
Before considenng the oases relied on in support of this argument, I may 
observe that the moiety mortgaged to plaintiff was not sold in execution of his 
decree It would appear from the first proposition above stated that, in the 
case of a money decree, it is the sale which has the effect of extinguishing the 
lien The only difference between a money decree and a decree for the specific 
enforcement of the hen (the plaintiff’s decree is of the latter description) is 
that the former cieates a judicial lien only from the date ot attachment, while 
the latter creates such lien from the date of the deciee When the mortgage!^ 
sues for the specific enforcement of his lien, he is further protected by the 
principle of lis pendens against alienation from the date of instituting his suit 
A mortgagee who obtains a deciee in such a suit would appear to be a judicially 
secured creditor bolding a stronger position than a mortgagee who obtains 
merely a money dberee If the latter does not lose his hen until the property 
IS sold m execution of his own decree, it would seem impiobable that the 
formei is in a woise position 

C«2] I*now proceed to exaimne the oases, the first of which is that of 
Syud Nudtr Hossetn v Baboo Pearoo Thovildannee (19 W B , 256) The 
facts of this case, disencumbered from a good deal of intricacy, appear to be as 
foUows The respondent. Baboo Pearoo, had purchased at an execution sale the 
interest belonmng to Meer Hossetn in a mortgage decree obtained by a person 
who 18 called ‘ the Mohunt ” throughout the judgment In other words, the 
respoiedeot stood in the position of the origmal mortgagee who had obtained 


898 



JOKIBUBDIN MAHOMBD ABU ALI SOHBB CHOWDHBT [1884] I L.R. 10 Cal. S78 

the decree m the Court of the Principal Suddei Amin of Moorshedabad on the 
14th Apnl 1864 This decree direct^ ** that the suit be decreed, and that the 
plamtiff do recover from the defendant the amount of claim with interest ” It 
was not a decree enforcing any mortgage hen against finy mortgaged property 
The decree was transferred under a certificate for execution into the Dinagepore 
Distnct, and the property, which formed the subject of the suit in appeal 
before the High Court, was attached in execution While that attachment 
subsisted, one Poran Bebee, who had obtained a decree against the mortgagoi , 
took out execution against the same property and brought it to sale At the 
sale the property was purchased by a certain person whom I may call “ B 
As a matter of fact, it was found that * had pui chased with funds belonging 
to Mirza Mohamed, and the High Court, on this ground, ultimately held that 
the respondent was entitled to execute the decree against the property But 
the contention with which we have to deal was this It was urged that the 
respondent was entitled to execute the deciee originally obtained by the Mohunt 
against the mortgaged pioperty notwithstanding the sale under Poran Bebee’s 
decree In other words, it was contended that the sale under that decree did 
not get rid of any hen that might be supposed to have been created by the 
Mohunt's decree of the I4th April 1864 Mr Justice PONTIFEX, who delivered 
the judgment, says (at the top of page 259) ** I am of opinion that, as the 
form of mortgage or charge created bv the bond of 28th Augrahan 1268 did 
not vest any estate in the Mohunt, but only established a hen as incident to 
the money debt such hen continued [573] an incident of the debt when it 
passed from a contract debt into a judgment debt, and so continued when such 
judgment debt was subsequently assigned to Meer Hossein Otherwise the 
right to the lien must have lemained in the Mohunt The instrument which 
created the charge in that case is not now before us, and it is impossible for us 
to say, therefore, whethei the bond creating a hen, such as has been described 
by Mr Justice PONTiFEX, was, m any respect, like the mortgage deed m the 
present case 

Then, at page 260, Mi Justice Pontifex says ** Moreover, in the case 
before us, at the date of the sale to Meer Hossein, the property over which the 
hen extended has already, in fact, been attached by the Mohunt under the 
decree of the 14th April 1864 It seems to mo clear that an attachment under 
a money decree on a mortgage bond and the mortgage hen cannot co exist 
separately in the property hypothecated, and that such an attachment must be 
treated, when existing, as an attachment enforcing the hen 

** This attachment existing at the date of Meer Hossein’s purchase passed 
as an incident of the decree purchased by him, and as the property was sold 
on the 29th April 1865, pending such attachment, the hen was transferred 
from the property to the purchase monies, and, therefore, the property became 
thenceforth discharged fiom the hen ” 

It has been contended that the learned Judge here mteqded to lay down, 
as a general proposition, that when a mortgagee, who has obtained a money 
decree, proceeds to an attachment, his hen is gone I think that the remarks 
of the learned Judge must be read with reference to the peculiar circumstances 
of the case which was before him In that case, as has already £een pointed 
out, the decree was not a decree to enforce the mortgage against the property, 
and I think that this makes a difference between that case and the case which 
is now before us I have already pointed out that, as the bond in that case is 
not before us. we are unable to say what was the nature of that instrument 
The facts of that case are not therefore so clearly analogous to the facts of the 
present case, that any principle there laid down must necessarily apply The 
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question whether the property was sold m execution of the Mohunt's decree, 
as well as of that of Poran Bebee, [874] does not seem to have been consi'- 
dered It would appear that the Mohunt or the assignee of his decree apjdted 
to have the sale prooeedf detained in Court to satisfy his decree, on the ground 
that he had first attached, and this conduct might well be regarded as an 
admission that the sale was in execution of his own decree, as well as of that 
of Poran Bebee, certainly as an admission that the property had been sold free 
of his incumbrance which was transferred to the sale proceeds The next case 
IS that of Baj Chunder Shaha y Hur Mohtm Boy (22 W B , 98^ All I need 
say about this case is this, that the plaintiff there sought to obtain the sale 
proceeds He did not seek to proceed against the mortgage property itself 
Bv the prayer of his suit he elected to look to the sale proceeds instead of the 
mortgaged property for the realization of his moiigage loan 

Then we have been referred to the case of Modhoo Soodun 8%'nqh v Mmm 
dee Lall Shahoo (23 W B , 373) That case also is not in point At page 375 
Mr Justice Mitteb says, referring to the case in 19 W B " In other words, 
the rule of law laid down is this, that wherever a decree-holder, holding a 
simple mortgage, attaches the property hypothecated, the sale which follows, 
whether in the execution of his decree or that of any other person, has the 
effect of transferring the property hypothecated to the purchaser freed from the 
mortgage liability It is not necessary for us in this case to go to that length 
All that need be said about this case is that, assuming the proposition laid 
down in the case m 19 W B , 255, to be correctly stated by Mr Justice MiTTBB, 
the Judges did not find it necessary on that occasion to adopt this view 

Then there is the further case of Oopee Singh v Ktsha Lai (25 W B , 
187) That case also is not in point, for Mr Justice Mabkby says “ Whether 
or not those objections are valid would depend upon the determination of the 
question, what were the rights that were really brought to sale Both the 
plaintiffs and the defendants think that the properties were sold in execution 
of the plaintiffs' decree alone, and the lower Court has adopted Uiat 
view Notwithstanding that the parties are agreed upon this point, it is 
[87S] open to us to put our own construction upon the sale proceedings which 
constitute the only evidence on the record bearing upon this question These 
proceedings are two in number, one recorded on the day of the sale and the 
other on the 25th April 1873 confirming the sale After perusing these proceed- 
ings, we think that the reasonable construction that we ought to put upon 
them IS that all the properties were sold at the instance of all the mortgagees 
for the satisfaction of their decrees, and, therefore, free from their respective 
mortgage hens " 

In the case now before us the property in dispute was not sold at the 
instance of both the mortgagees, but at the instance of one of them only , 
therefore, the facts are not analogous, and it may be said that, having regard 
to the language used by Mr Justice Mabkby, the inference to be drawn is that, 
if the property had not been sold at the instance of all the mortgagees, it 
would not have been sold free from their respective mortgage hens 

It appears then to me that the cases which have been relied upon by the 
learned counsel do not establish the proposition contended for 

I have then to consider the effect of s 295 of the Code of Civil Procedure 
That section pro^ ides for a rateable distribution of the proceeds of an execution 
sale amongst decree-holders who, pnorto the leahzation of assets by sale or 
otherwise, have applied to the Court for execution of decrees for money against 
the same judgment debtor and have not obtained satisfaction The seotien 
centams the flowing proviso '' Provided that when any property hable to be 
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sold in execution of a decree is subject to a mortgage oi charge, the Court may, 
with the assent of the mortgagee oi mcumbrancer, order that the property be 
sold free from the mortgage or charge, giving to the mortgagee or incumbrancer 
the same right against the proceeds of the sale as he had against the property 
sold ” 

In the case before us the Court did not make any order that the propert\ , 
Jote Gokul, should be sold free from the plaintiff's incumbrance, noi was there 
any express direction oi notice to purchasers that the propeity sold subject 
to such incumbrance It is clear then that the Court omitted or neglected to 
give specific directions upon the subject of the plaintiff s incumbiance 1676] 
when the property was sold in execution of the decree of defendant No 2 Is it 
reasonable that the plaintiff should be prejudiced by such omission oi neglect ^ 

A further proviso to s 295 is contained in clause (r), which directs that 
\^hen immoveable property is sold m execution of a deciee ordeimg its sale for 
the discharge of an incumbrance theieon, the proceeds of sale shall be applied 
fijst to defray the expenses of sale , srcoiui, to discharge the interest and pnncipal 
due on the incumbrance , third, to discharge the mteiost and principal due on 
subsequent incumbrances, if any This proviso does not appear to have any 
ipplication, as the moiety of Jote Gokul mortgaged to plaintiff was not sold in 
execution of any decree ordering itessale foi the discharge of any incumbrance 
thereon 

It was observed, with lefeience to ss 270 and 271 of the old Code, 
Act VIII of 1869, whicli, to some extent correspond with s 295 of the present 
Code, that the rule of procedure contained therein was not intended to interfere 
with the substantive rights of the paities Set the cases of Ha^oon Arra Begum 
v Jaivadoonmssa Satooda Khandan (I Jj K , 4 Cal , 29) and of Baj Chando 
Shaha v Hur Mohvn Roy (22 W E , 98) It appears to me tliat this is a 
piinciple which may, with equal propriet> be followed in construing the pi^ovi 
sions of s 29t5 of the present Code 1 take ittliat this section was intended 
to affoid an additional facility to deciee holdeis I think that the Legislatuie 
could not ha'se intended, without using expiess language to effectuate such 
intention, to take awa^ in> lights which belong to pei sons in the position of 
mortgagees 

In this view, seeing that no specific direction as to tlie plaintiff s mortgage 
was given at tlie time of the sale undei winch defendant No 1 purchased, I 
think we cannot sa\ that the fact that the plaintiff did not avail himself, as he 
might have availed himself of the facility affoided by s 296, now prevents him 
fiom maintaining the piesent suit 

I may add, in conclusion, that if the effect of plaintiff having obtained a 
deciee and then proceeded to attach was to destroy the hen which, if he had 
obtained no such decree, he undoubtedly could have enfoiced notwithstanding 
the auction purchase of the defendant, the plaintiff would bo leally in a worse 
position after [577] using leasonahle diligence to enforce his claim than he 
would have been if he liad lam by and done nothing 

No doubt, as said by Mi Justice PONTiFbV in the case m 19 W E , “ an 
attachment under a raone> decree on a mortgage bond and the mortgage hen 
cannot co exist separately m the property h\ pothecated and tlie attachment 
must be treated as an attachment enforcing the hen " But when this enforce 
merit is not earned on to a sale m execution of tiie decree undei which sucli 
attachment was made, it is difficult to understand how the hen is lost Under 
clause {h) of s 296 of the Code of Civil Proceduietiie Couit had a discretionary 
power to sell, m 'execution of defendant No 2 s decree, the moiet> of Jote 
Gokul mortgaged to plaintiff free from his mortgage, if he was never [ever '^lasked 
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for hid ansent , and the Court did not exercise its discretionary power I do not 
see how we can now deal with the plaintiff, as if the Court had exercised its 
discretionary power with his assent 

I am, therefore, of opinion that plaintiff is entitled to enforce his ben 
against the moiety of the property mortgaged to him, and that this appeal 
should be dismissed with costs 

HoDonell, J — I concur m holding that plaintiff is entitled to enforce 
his hen against the moiety of the property mortgaged to him, and generally for 
the reason stated by my learned brotbei 

Appeal dismissed 


NOTES 


[ See alBo 5 All , 566 tlO All 14 (17) (1891) 16 Bom , 91 (1081 (1902) 8 0 0 86 (90) ] 
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APPELLATE CIVIL 

The 4th March, 1884 
Present 

Mr Justice Mitter and Mr Justice Maclean 

Bheo Sohve Boy and others Defendants 

versm 

Luchmeshur Singh Plaintiff 

Limitation Act (XV of 1877), as 45, 140, 142 — Suit for possession^ 
Dispossession during unexpired ticca by plaintiffs predecessor — 
Limitation — Expiry of lease 

In a suit brought by the plaintiff m 1880 to recover possession of certain lands from 
which his predecessor in title had been dispossessed, in which suit the Court of First Instance 
found that the defendant had dispossessed [678] the plaintiff’s father in 1860, during the 
unexpired term of a lease granted by the plaintiff’s father to a ticoadar, 

Held, that the preponderance of authority in India was in favour of the view that limita 
tion ran from the date of the expiry of the ticca, and not from the time when the defendant 
had been held by the Court of First Instance to have dispossessed the plaintiff’s father 
This was a suit brought on the Slat December 1880 by the Maharajah of 
Darbunga to recover possession of 30 bighas of land which he alleged to be 
part of his permanently settled village of Bam Bhaddurpur, and from which he 
alleged he had been dispossessed by the defendants, who were the proprietors 
of the contiguous village Purwana, m 1277 (1870), and that the dispossession 
complained* of occurred m the following manner, viz , that one Mom Dot Boy, 
one of the proprietors of mouzah Purwana, took a kutkina of mouzah Bam 
Bhaddurpur from the ticcadar of the said mouzah during the minority of the 
plaintiff, and whilst so in possession settled the land with one Kishen Jha 

* Appeal from Appellate Decree No 52 of 1888, against the decree of A, W Gochtau, 
Esq , Officiating Judge of Tirboot, dated 12th of September 1882, reversing the de6ree of 
Baboo Koylasb Ohunder Mukerji Second Subordinate Judge of that district, dated 28rd of 
August 1881 « 
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who oeased to pay rent in 1277, and that on this the dispossession took place 
The defendants contended t^hat the whole of the disputed land belonged to 
their settled estate Purwana, the settlement having been made with them by 
Government in the year 1860, in the presence of the plaintiff*s father, when 
an objection of the ticcadar of plaintiff’s father to the settlement had been 
rejected, and that therefore the plaintiff’s claim was barred by limitation under 
arts 46 and 142*^ of Act XV of 1877 

The Munsiff found that the plaintiff had proved his title to the land in 
suit up to 1849, but that the Collector’s awaid made in \pril 1860 settling 
the land with the defendants and rejecting the claim made thereto by the 
ticcadar of the plaintiff’s father bound the plaintiff’s father, no steps having 
been taken to set it aside, that the defendants had therefore obtained posses* 
Sion in 1860 (prior to the death of the plaintiff’s fathei, who died m October 
1860), and throwing the onus on the defendant of proving that they bad a 
right to hold the land by showing a 12>year8’ adverse possession, held that 
they had succeeded in so doing, and therefoie dismissed the plaintiff’s suit 
The plaintiff appealed to the Subordinate Judge, who held that [o79] the 
plaintiff had clearly shown that he had both possession and title in 1849, and 
therefoie it was for the defendants to show that some time after that date and 
before the date of the Maharajah’s* death, m October 1860, their adverse posses 
Sion began, that (for certain reasons given by him, which are unnecessary for the 
purposes of this report) dispossession by the defendants did not take place in 1860, 
but that it too]^ place in 1870 He, therefore, reversed the decision of the 
Munsiff and gave the plaintiff a decree In deciding that the lower Appellate 
Court had rightly placed the burden of proof on the defendants, the Subordi- 
nate Judge relied on the cases of Radha Gobind Boy Saheb v IngUs (7 0 LB, 
364) . Kali Chum Sahu v Secretary of State (I L E , 6 Cal , 726 , 8 C L E , 
90) , Monmohun Ghose v Mothura Mohan Boy (8 C L E , 126), remarking*that 
he did not agree with the argument advanced by the defendants’ pleader that 
these cases applied only to cases where possession could not for one reason or 
another be visibly exercised 

The defendants appealed to the High Couit 

The Advocate General (Mr Paul) (with him Mi Chegory and Baboo 
Ba^fendro Nath Bose) for the Appellant, contended on the second blanch of the 
cases, that possession adverse to a lessee was also adverse to the lessor — 
Prosunnomoyi Das% v Kali Das Boy (9 C L E , 347) 

Baboo Ram Chaian Mittei for the Eespondent, on the question as to 
whether limitation ran from the expiiy of the ticca lease or from the date of 
dispossession, cited Kiishna Gobind Dhu) v Han Churn Dhui (I L E , 9 Cal , 
367, 12 C L E , 19), Womesh Chunder Qoopto v Baj Naratn Boy (10 W E , 16) 
MittePy J. —The only point upon which we called upon the respondent to 
answei this appeal is the question of limitation The Court of First Instance 
found that the dispdbsession of the plaintiff’s predecessor in title took place 
in the year 1860 There was no appeal against that finding by the defendant 
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There was an appeal by the plaintiff respondent before us, and the District 
Judge throwing CSSO] the onus of proof upon the defendant, came to the con- 
clusion that it was not made out by him that the dispossession took place 
earlier than 1870 The District Judge in throwing the onus of proof on the 
defendant followed certain decisions cit^ by him, but these decisions have been 
since considered m a Full Bench case, Mahomed Ah Khan v Khaja AbduL 
Gunny (I L B , 9 Cal , 744), and they have been explained as referring to 
certain peculiar ciicumstances which distinguished them from ordinary cases 
where limitation is pleaded In the Full Bench decision it was laid down as a 
general rule that the burden is on the plaintiff to make out that his claim is 
not barred by limitation Therefore, if, upon another ground, we could not 
uphold the decision of the lower Appellate Court, it would have been necessary 
to remand this case to that Court for a unding upon the question of limitation, 
but it seems to us that, accepting the finding of the first Court, that the 
dispossession took place in 1860 which finding was not questioned by the 
defendant, the plaintiff s claim is not barred by limitation It is an admitted 
circumstance in this case, that in that year the mouzah m which the land is 
alleged to he was not in the khas possession of the plaintiff's predecessor in 
title, but was in the possession of a ticcadai It is also not disputed that if 
the 12 years be counted from the date when the term of the ticca came to an 
end, the plaintiff would not be barted by limitation On the other hand, if the 
period iirescribed by the law of limitation is to be computed from the date of 
dispossession as found by the first Court, the claim of the plaintiff would be 
barred by limitation Upon this point, viz , whethei the one or the other 
period of time is the proper point from which limitation is to run, there is a 
conflict of authority They have all been placed befoie us, and we are of 
opinion that the pieponderance of authority is in favour of the proposition 
that^ the claim is not baired by limitation As we agree in that view we 
dismiss this appeal with costs 

ippcal dismissed 


NOTES 

[ AOVERBE POSSESSION AGAINST LANDLORD— 

ThiR bubjoct was most exhaustively dealt with b> Su V BUASU\AM AYYANGAK iii Si&h 
amvia v Chickaya (1002) 25 Mad 507 , where the question wis whether a tenant «^au set up 
adverse possession against the landlord Set 10 Cal 107b as to when the landlord can sue 
the trespasser See also 21 Mad , 288 29 All , 591 (1907) AWN, 186—4 A L J 

72b , (1894) 1 C W N 246 ] 
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[881] APPELLATE CIVIL 

The 21 fit March, 1881 
Present 

Mr Justice Mitter and Mr Justice Maclean 

Jadunundun Singh Plaintih 

versus 

Dulput Singh and others Delendants 

Pre emption — Geremonies of “ immediate demand,* and 
" demand with invocation * 

A por&on claiming a right of pre emption made the talub i moioashtbat in the prcseiicc of 
witnosseu, but when doing so was neither at the place, the subject of the right of pre emption, 
nor was ho in the presence of the vendor or vendee 

Held, on second appeal, that the lower Appellate Court having found that the talub tsh 
had was invalid on the ground that there was no evidence of a demand with invocation of 
witnesses having been made, the right of pre emption could not be claimed 

This was a suit brought to enfoice a right of pie emption with regard to the 
share m certain properties of defendants 1 and 3, which share had been sold by 
them to defendants 4 and 5 under a bill of sale, dated 12th July 1878 

The plaintiff, a Hindu of Behar, who described himself as the ^hafi khalit 
(a partner in the substance of the property sold) stated that he fust heard of 
the sale on the 28th July 1878, from one Dashruth Singh, and that he imme 
diately on hearing this lepeated thrice, “ Tt is my right, I have purchased, ’ 
at the same time calling upon the persoiib present to bear witness to the fact 
and that he then went to the vendor with the sum of Bs 99 and asserted hrs 
right, expressing his readiness to purchase, and having j^erformed the takib 
tsh had m due form tendered the purchase money which, however, the defen 
dants refused to accept , whereupon he calling upon the persons present to 
bear witness went to the purchasers, and went through the proper ceremonres, 
but they refused to receive the consideration or return the bill of sale, and 
that he therefore brought this suit for the purposes abovementioned 

The defendants contended that the plaintiff was not a shafi khalit , and 
that the parties to the suit being Hindus, amongst whom the [S82] custom of 
pie emption had never been in vogue, the suit would not he, and further that 
the preliminary ceremonies of taluh i mowashibat and talub nh had had not 
been duly performed The Munsiff found that the plaintiff was not shaft 
khaht, nor was he a shaft jar , that the parties being Hindus of the province of 
Behar the Mahomedan law of pre emption was therefore in vogue , that he had 
subst^iutially, by immediate! > on hearing of the sale making a demand three 
times and offering the purchase money to the vendor and vendees before 
witnesses, complied with the Mahomedan law, it not being imperative that the 
precise words given in the Mahomedan law should be used , apd that the 
evidence proved that due diligence had been used by him in assorting his right, 
and that therefore the preliminary ceremonies of talub i mowashibat and talub- 
ish'kad had been duly performed, but held that the plaintiff being neither a 
shafi-khaht nor shafi-jar the suit must be dismissed 

• Appeal from Appellate Decree No 673 of 1883 against the decree of Baboo Troylokhya 
Nath Hiittor, Additional Subordinate Judge of Shahabad, dated 4th October 1852, aMrniing 
the decree of Baboo Bhagobati Churn Mitter, Munsiff of Arrah dated 29th May 1879 
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The plaiDtiff appealed to the Subordinate Judge, the defendant also 
appealing on the ground that the performance c f the tal/ub-i-mowashibat and 
ialub-tsh had had not been proved 

The Subordinate Judge held that it was neoessary that the talub ish-had 
should be performed in the presence of the vendor oi vendee, and that this 
talub should be performed m strict adherence to the Mahomedan law , that it 
was necessary that at the time of making this talub the pre emptor should say 
that he bad performed the talub-t-mowashibat , and that as the plaintiff had 
not proved that he told the vendor or vendee that he had performed this first 
talubf and there being no suffacient evidence to prove that be had called upon 
the bystanders to bear witness in language corresponding in substance with 
“ be you my witness, ’ etc , as laid down in the case of Sham Lall SaJwo v 
Bihee AfsuYoonissat(22 W R , 184), he dismissed the plaintiff’s appeal and 
decreed the cross appeal 

The plaintiff appealed to the High Court 
Baboo Pran Nath Chotodhry for the Appellant 
Baboo Mohesh Ghunder Ckowdhry for the Respondent 
The Judgment of the Court was delivered by 

Mitter, J«— We think that this appeal must fail The lowei [583] Appel 
late Court has dismissed the plaintiff’s suit on the ground that the plaintiff Jiad 
failed to prove that the second talub^ i c , the talub by invocation of witnesses^ 
was properly made in accordance with the provisions of the Mahomedan law 
The defect pointed out by the lower Appellate Court was that the p? e emptor 
did not invoke witnesses to bear testimony to the fact that he claimed the pro 
perty^B pre emptor In this second appeal, it is contended before us, that it was 
not neoessary according to Mahomedan law, because on the evidence regarding 
the first talub t which has been believed by the Appellate Court, it was shown 
that the performance of the fiist talub was accompanied by the necessary 
invocation of witnesses, and m support of this contention, the case of KoromaU 
v Amtr All L R , 166) has ^en cited The decision, as reported in the 
Calcutta Law Reports, seems to a certain extent to support this contention, 
but if the decision of the lower Appellate Couit upon this point, which was 
confirmed by this Court, be taken into consideration, it would appear that what 
was laid down is (and this is also m accordance with the Mahomedan law), that 
if the first talub be made in the presence of either the seller or the purchaser, 
or be made at the premises sold, and then invocation of witnesses takes place, 
a second talub by invocation of witnesses would be unnecessary That is laid 
down in page 484 of Baillie’s Mahomedan Law ” At page 483, Edition of 1865, 
he says “ To give validity to the talub ish-had, it is required that it be made 
in the presence of the purchaser, oi sellei, or at the premises which are the 
subject of sale ” This shows that it is essential that this should be made 
in the presence of the purchaser, or the seller, or at the premises which are the 
subject of sale And then at page 484 he says " The talub i mouuashibat, or 
immediate demand, is first necessary , then the talub tah-had, or demand with 
invocation, if, at the time of making the former, there was no opportunity of 
invoking witnesses, as, for instance, when the pre emptor^ at the time of hear 
mg at the sale, was absent from the seller, the purchaser, and the premises 
But if be heard it in the presence of any of these, and had called on [584] wit 
nesses, to attest the immediate demand, it would suffice for both demands, and 
there would be no necessity for the other ” That being so, we think that the 
contention raised before us on behalf of the appellant^^fails , because in this 
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case it IS not shown that the first talub was made m the presence of either 
the seller, or the purchaser, or at the premises which constituted the subject of 
the sale The appeal will be dismissed with costs 

Appeal dtamtssed 


MOTES 

[ This case was approved in (1890) 17 Gal 548 F B See 10 Cal 1008, (1911) 34 
All 1, (1901) U B B (1897 1901) Vol n, 536 (686) ] 

[ 10 Cal 58i ] 

APPELLATE CRIMINAL 

The 17th April, 1884 
Present 

Mr Justice Mitter and Mr Justice Norris 

Tan Mahomed and Jabar Mahomed Appellants 

versus 

Queen-Empress Respondent 

and 

Wans Meah 
versus 

Queen-Empress ’’ 


Penal Code, ss 24, 26, 464, 467, 471 — Using as genuine a fcnged document 
with intent to defraud — A sunnud conferring a title of 
dignity is not a valuable security 

The accused, in order to obtain a recognition from a Settlement Officer that they were 
entitled to the title of * Loskur,” filed a sunnud before that officer purporting to grant that 
title This document was found not to be genuine The Sessions Judge convicted the accused 
under ss 471, 464 of the Penal Code Held, on appeal, that even supposing the accused 
had used the document knowing it not to be genuine, they could not be found guilty, as the 
intention of the accused was not to cause wrongful gain or wrongful loss to any one , their 
intention being to produce a false belief in the mind of the Settlement Officer that they 
were entitled to the dignity of ‘ Loskur and that this could not be said to constitute ** an 
intention to defraud ” 

A sunnud conferring a title of dignity on a pbrson is not a valuable security within the 
meaning of the Penal Code 

On the 4th March 1883 Jan Mahomed and Jabar Mahomed presented 
a petition to the Settlement Officer of Gaohar in which they stated that 
their father Bizak Mahomed had received from the Rajah of C&char a sun 
nud conferring on him the title of ** Loskur,” and that this sunnud had 
been lost, and asked that certain respectable people living in the neighbour 
hood might be examined, and that the petitioners’ title might be recognized 
mthe new settlement Su bsequently on the Slst August they fil ed anoth er 

* Cnminal Appeals Nos 87 and 104 of 1884, against the judgment of H Muspratt, Esq 
BewiioikS Judge d Oaohar, dated the 10th J anuary 1884 
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[588] petition toilhe same end, with a sunnud whioh they stated was in the 
name of their grandfather, and further stated that the petition of the 4th 
March was incorrect The surmvd then filed purported to bear the seal of the 
Bajah of Cachar 

On the matter coming up before the Deputy Collector, Jan Mahomed and 
Jabar Mahomed were committed to the Sessions and charged under ss 464 and 
471 of the Penal Gods’, and at the same time he sent up one Wans Meah for 
having used as genuine a true pottah, but to which an addition had been made 
after his name of the letter signifying the title of '*Loskur and for having 
filed it before the Settlement Officer with the same view in end as the two 
other accused in the case firstly mentioned 

The Sessions Judge found (agreeing with the assessors) that the appear 
ance of the paper led to the conclusion that it was not so old as it purported to 
be, and that the seal, when compared with a seal of the Ba]ah on a true sunnud 
filed in Court, was obviously a forgery and bore no resemblance to the true 
seal , and holding that the sunnud was a valuable security," as the Bajah sold 
the titles to persons undei these sunnuds, and that the accused in filing the 
sunnud acted fraudulently, as they filed the sunnud with intent to defraud the 
Settlement Officer into the belief that the forged mnntid was a true document, 
and that they were entitled to be called Loskur " in the new settlement papers, 
convicted them of fraudulently using as genuine a document which was a 
valuable security and which they knew to be a forged document and sentenced 
them each to rigorous impiisonment foi 18 months, undei ss 471 and 464 of 
the Penal Code 

With regard to the case against Wans Meah, the Sessions Judge, agreeing 
with the assessors, found that the accused had attempted* by forgery to defraud 
the Settlement Officer and to make him believe that his title of ' Loskur " had 
been recognized by the Bajah of Cachar, and that the said title should by right 
be entered in the new settlement and that the pottah was a \aluable security 
and gave to the accused a legal light to the land he, therefore, convicted him of 
using as genuine a forged document which he knew to be a forged document, 
and under ss 471 lead with 467 of the Penal Code sentenced him to [S86] 
SIX motiths’ rigorous imprisonment and a fine of Bs 50 , or, in default, to a 
further period of six months 

The prisoners in these two cases appealed to the High Court 

No one appeared foi the pnsoneis 

The Judjfments of the Court were delivered by 

Mitter, J — I do not think there is sufficient evidence in this case to prove 
that the Exhibit A is a false document The Sessions Judge has relied upon 
some 1 Qobakarees wh\c\\, on their bare production only cannot be treated as 
evidence Excluding these, the conviction stands mainly upon two grounds Ist, 
on a comparison of the seal upon the Exhibit A with that ot another document 
proved to have been executed by the Bajah of Cachar — ^the Sessions Judge is 
of opinion that the two impressions of the seals do not tally , %ndly, the 
appearance of the paper shows that it is not so old as it purports to be 

These grounds are, in my opinion, insufficient to support the conviction It 
may be that the Bajah changed his seal, and this circumstance may account 
for the difference between the impressions of the seals 

The second ground is based upon mere conjecture Then, even granting 
that the Exhibit A is a forgery, I do not think that it has been shown that the 
appellants knew it to be so Further, on accepting all the facts as correctly 
found by the Sessions Judge, I do not think that the appellants are guilty of 
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any offence under the Penal Oode The facts are simply these The appellants 
in order to get a recognition from a Settlement Officer that they are entitled 
to the title of ** Loskur, * produced a sunnvd purporting to have been granted 
by the Bajah of Gachar The document is found not to be genuine The ques 
tion IS, supposing the appellants used this document knowing it to be not genuine 
with intent to obtain recognition of their alleged Loskur '' title from the 
Settlement Officer is it an offence under s 471 of the Indian Penal Oode or 
under any other penal law of the country ^ The Sessions Judge found 
the appellants guilty under s 471 of the Indian Penal Code In using this 
document, if they had no fraudulent or dishonest intention, they cannot be 
guilty under s 471 of the Indian Penal Oode 

[887] Section 24 of the Oode defines the;}vord “dishonestly '' It is to 
the following effect “ Whoever does anything with the intention of causing 
wrongful gam to one person, or wrongful loss to another person, is said to do 
that thing ‘ dishonestly ” Now, the intention of the appellants was not to cause 
wrongful gain, oi wrongful loss to any person 

The word “ fiaudulently is thus defined in s 25 of the Code “A person 
is said to do a thing * fraudulently if he does that thing with intent to 
defraud, but not otherwise *’ 

In this case evidently the intention of the appellants was to produce a 
false belief in the mind of the Settlement Officer that they are entitled to the 
dignity of “ Loskur,’ and in order to produce this belief they produced the 
sunntid “A,” which has been found to be not genuine Without defining 
precisely what would constitute “ an intent to defraud,” we are clear that it 
cannot be held in this case that the appellants produced the sunnud to 
“ defraud ” the Settledlbnt Officer, and therefore it cannot be said that they used 
the document “fraudulently,” as defined ms 25 of the Indian Penal Code 
We are, therefore, unable to agree with the Sessions Judge that the appellants 
are guilty under s 471 of the Indian Penal Code Nor does the act of the 
appellants m our opinion amount to any other offence We, therefore, set aside 
the conviction and acquit the appellants 

Hitter, J — In the appeal by Wans Meah, which is against the conviction 
by the same Sessions Judge, the same question of law arises For the reasons 
given m Appeal No 87 we are of opinion m this case also that, taking the facts 
found by the lower Court as correct, the appellant is not guilty of any offence 
The Sessions Judge has convicted the appellant of using a document which he 
finds to be a valuable security The document m question m this case is a 
mnnttd of a similar description conferring a certain dignity upon the grantee 
A document of this description cannot, m our opinion, be held to be a valuable 
security, as defined m the Indian Penal Oode We, therefore, set aside the 
conviction of the appellant in this appeal also 

Appeals allowed 

NOTES 

C In (1893) 15 All 210 this case was dissented from along with 19 Gal 380 , see also 28 
Mad. 80 F B. , 26 Mad 726 , 22 Bom 768 ] 
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1] APPEAL PBOM OEIGINAL CIVIL 


The 22nd April, 1884 

Pbesent 

Sir Eichard Garth, Kt , Chief Justice, and 
Mr Justice Cunningham 


Koylash Chunder Doss and others 
versus 

Tariney Churn Singhee and another 


Plaintiffs 

Defendants 


Specific p&ifoimance — Contract — Lettei 9— Earnest money 

The defendant in the name of his wife >Arotc to the plaintiffs a letter, the material 
portion of which was as follows — 

“The value of your house, No 10, Rut^on Mistry’s Lane, has been fixed through the 
broker at Rs 13,125 agreeing to that value I write this letter Please come over to the house 
of my attorney between 3 and 4 this day with the title deeds of the house and receive the 
earnest There shall be no doing otherwise 

The plaintiffs through their manager wrote m answer to the defendant’s wife — 

“ You having agreed to purchase our house for Bs 13,125 have sent a letter through the 
broker, and we are agreeable to it, and we will be presenc between 3 and 4 this day at your 
attorney’s and receive the earnest ’’ 

ftie plaintiffs and defendants met at the attorney’s office m the absence of the attorney, 
and no inspection of title deeds or payment of the earnest money therefore took place 

Held^ in a suit for specific performance of the above contract, that the first letter con 
tamed no absolute proposal or undertaking to purchase but merely fixed the price to be given 
for the house, leaving the inspection of title deeds and the payment of earnest money to be 
settled at the meeting asked for 

That both parties having treated the payment of earnest money as an element in the 
contract, the contract could not be completed till the amount of earnest money had been 
ascertained 

This was au appeal from a judgment of Mr lustice PlGOT, dated the 29th June 
1883 

The plaintiffs alleged that on the 3rd of September 1883 they to 

s^ to one Tanney Chum Singhee, m the name of his wife, Bunginee Lessee, a 
certain house in Button Mistry s Lane in Calcutta for the sum of Bs 13,125 , 
these terms being settled by a broker named Hurro Chunder Ghose, who brought 
about an interchange of letters between the plaintiffs and the defendants, which 
letters ran as follows — 

To Babop KOTIASH OHUNPEB Doss and BAUOO OIBENDBO Nath Doss, Mohassoys 

1688] The value of your house. No 10 Button Mistry’s Lane, m Puttuldanga, has 
fixed through Breejoot Hurro Ohunder Ghose, broker, at Bs 13,126 , agreeing to this value I 
wnte Uus letter Please oome over to the house of the attorney. Baboo Mooraly Dhut Sen, 
this day between 3 and 4 o’clock in the afternoon with the title deeds of the house and receive 
the earnest There shall be no doing otherwise Finis 1289, 19th Bhadro 

(Sd ) BuNCHHaB Dossaa 
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To Sreemutty RUNGINEE DOSSEE, Mohassoy % 

You having agreed purchase our house, No 10, Button Mistry's Lane in Arcoly, for 
Bs 18,125, have sent a letter this day through Sreejoot Hurro Chunder Ghose, broker, and 
we are agreeable to it, and between 3 and 4 o'clock in the afternoon this day we will be 
present at the house of your attorney, Sreejoot Baboo Mooraly Dhur Sen Mahassoy, and 
receive the earnest Finis 1289 19th Bhadro 

(8d ) KOYL.A8H OHUNDER DOBS 

GiRENDBo Nath Doss 

The piaintitis called at the defendants’ attorney’s o&ce, and met the 
defendants in the absence of their attorney, and alleged that Tariney Churn 
Smghee on that occasion agreed to abide by his wife’s lettei, and promised to 
let them know the next day when the agreement should be carried out 

On the 5th September 1882 the plaintiffs wrote to the defendants calling 
on them to perform their contract, or in default threatened to bring a suit 
against them in two days’ time 

On the 7th the defendants* attorney wrote to the plaintiffs denying having 
entered into any contract The plaintiffs then brought this suit for specific 
performance of the contract 

The defendants contended that the broker had mis stated the number of 
rooms in the house, and that the letters interchanged were meiely preliminary 
to the signing of the necessary agreement of sale, and did not amount to an 
agreement or contract to purchase, and that if they did amount to a contract, 
such contract was obtained by fraud and misrepresentation of the plaintiffs’ 
agent 

At the hearing tl\p broker stated that with regard to the writing of the 
letters he had said to the defendants “ If you have made up your mind to take 
this bouse give me a purcca contract that 1 may take it away,” and thtfffc he 
considered the second letter to be the piw(a contract 

No evidence was given by the defendants 

CS90] Mr Alleii (with him Mr Trevelyan) lor the Plaintiffs 

Mr Bonneriee (with him Mr Af P Gasper) for the Defendants, contended 
that no condition as to possession being mentioned in the letters, and there 
being a tenant in the house, there was no contract that could be specifically 
performed, the matter only being in the region of negotiation, no details of the 
contract having been given , and cited Williams v Briscoe (L E , 22 Oh , 
441) , Bummens v Bobins (3 de G J and S 88) , The South Wales Baihoay Co 
V Wythes (5 de G M and G , 880) , Hudleston v Briscoe (11 Vesey 583) 

Mr Trevelyan in reply 

PiGOT, J , found that the letters contemplated a further writing being 
drawn up at the attorney’s, and held that on the documents and facts it had 
not been proved that the defendants entered into the contract sued on, and 
theretore dismissed the suit 

The plaintiffs appealed 

The Advocate General (Mr Paul), Mr Allen and Mr Doss for the 
Appellants 

The Advocate General — Section 4 of the Contract Act (cl a) shows us that 
all that IS required to make a contract is a proposal and an acceptance 

Section 12 (cl c) of the Specific Belief Act gives an example of a contract 
which may be specifically performed Now we find exactly those conditions 
m our contract, yii?,, in the letters' 
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[Oabth, C J^I fail to see any jBnality of the agiMment, the letter aske 
you to accept the earnest mone> , and there can, therefore be no contract till 
the earnest money is accepted ] 

I say the earnest money is immaterial to the contract , the case has not 
been decided on that ground, but because the letters are said only to amount 
to a preliminary agreement to a contract 

The case of Bossiter v Miller [L B , 3 Ap Cas , 1124 (114S)] lays down 
that such a correspondence amounts to a contract, and that the only essential 
requirements to form a contract are the parties, the subject-matter and the 
price, all of which we have in our letteis 

[591] [6\b.TH, CJ — For three reasons the letteis were never intended 
to be a contiact, vi/ — 

(1) Earnest money was intended to pass 

(2) The title deeds were to be produced 

(3) The paities were to meet at an attorney s — doubtless to draw up 
some sort of an agreement ] 

Bidgway v Wharton (6 H of L Gas , 238) shows that an attorney in 
drawing up a deed cannot alter the terms of the contract , the letters, therefore, 
form the contract 

Bowmwell v Jenkins (LB, 8 Gh D , 70) was a case where a plaintifi 
wrote saying ** 1 offer such and such a share for your leasehold property, this 
offer being made subject to the conditions of the lease being modified to my 
solicitor's satisfaction " Modifications were made, and the Court of Appeal held 
that, notwithstanding the reference to a future contract, the letters constituted 
a complete contract 

As regards the question of earnest money in England earnest-money is a 
good legal symbol in cases where there is no written contract, but where there 
is a contract in writing, it is valueless, it has no legal significance The 
Statute ot Frauds does not apply to natives 

But even supposing that it has a legal significance, the new Beerbhoom 
Coal Co V Bularam Mahata (I L B , 5 Gal , 932) shows that uncertainty is 
no sufficient ground for a party being refused specific performance of a contract , 
so the fact that the amount of earnest money was not settled is no ground for 
refusing us relief 

As regards our taking the title deeds the next day, we could not get specific 
performance till we had given a good title, but we were not bound to make out 
a good title the next day to the one on which the letters were sent , even if wc 
were bound to take the title deeds the next day and did not do so, that would 
only entitle the other side to at most co damages, but would not put an end to 
the contract I rely on the letters and the evidence of the broker who alleged 
that the letters were to make the contract pticca — how can it be said that pro 
duotion of tlie title deeds formed pait of the contract — it is one of the matters 
C8M1 that aiiae aftei the contract has been made, the stage of contract is then 

Mr Alien on the same side As to what is necessary to complete a con* 

' traet, see Pry on Specific Performance, p 145, para S24 This is a parol con* 
traot evidenced by the letters Fowle v Freeman (9 Yes , 351) shows 
<speo)||o performance has even been given of letters which were not intended at 
the. lime to be a complete final agreement 

Xtennedy v Lee (3 Mer , 441) shows that all tiiat is refmired-^ to make a 
eenlarfMit m that the amount and nature of the eCtuudenthon to be paid and 
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received should be ascertained, together with a ieasonable*^desoription of the 
subject-matter of the dbntract In fact, that the parties should be at one — and 
when once at one, nothing can vary or alter such a contract 

Thomas v Dering (1 Keen, 729) establishes that although theie may be no 
intention at the time of making a contract, of making a complete contract, yet 
the Courts will enforce it 

The Proprietors of the English and Foreign Credit Co v irduin (L R , 
5 Eng and Ir Ap , 80) is an authority to show that the defendants are 
precluded from saying the letters are not a piopei contract, we having 
understood their letter to be an unconditional acceptance 

Hussey y Horne Payne (L R, 4 Ap Gas, 311), Boady v Fitzgerald 
[6 H of L Cas , 823 (876)] , Sandeison v The Cockermouth and Workington 
Bailway Co (11 Beav , 497) were also cited 

Mr Bonnerjee for the Respondents cited Williaws v Briscoe (L R, 
22 Oh D , 441) and Bammens v Bobins (3 de G T and B , 88) 

Judgments of the Court weio dcliveied by Gakth, G J , and CUNNINGHAM, J 

Garth, C«J — This smt is brought to enfoice the specihc performance of a 
contract for the pui chase of a house 

The lowei Court held that the alleged contract was not proved and 
dismissed the suit 

CS98] The plaintiff has appealed to this Com t, and he has relied m support 
of his case upon two letters, which passed on the 3rd of September 1882, as 
well as upon the conduct of the parties, and a conversation which occurred on 
the afternoon of the same day after the letteis were exchanged 

The negotiation, it seems, was brought about by a house broker named 
Hurro Cliunder Ghose, who knew that the defendant was on the look oui for 
a house in the particulai locality, and proposed to him to buy this one After 
looking over a portion of the house, and heaiing Huiio Chundei’s desciiption 
of it, the defendant, at Hurro Chundei’s suggestion, wrote the following letter 
to the plaintiffs in his wife’s name — 

To Sreejoot Bdboo KOYLASH GHUNDER DObS, a,nd Sreejoot Baboo GirinduaNatU 
Doss, Mohabboyb 

The value of your houbo, No 10, Button Mistry’s Lane in Patuldangah, hab been fixed 
through Sreejoot Hurro Ghundcr Ghose, broker, atBb 18,125, agreeing to that value 1 
write this letter Please come over to the hous^ of the attorney, Baboo Mooraly Dhur Son, 
Mohassoy, this day between 3 and 4 o’clock in the afternoon with the title deeds of the 
house, and receive the earnest 

There shall be no doing otherwise Finis 1289, 19th Bhadro 

Broe BunGINEF DOSSEL, now rc'^iding in the house No 49, Jhamapukor 

By the pen of Srec KlSORY MOHUN GHObE 

Upon receiving this lettei from Huiro Chundoi, the plaintiffs through 
their manager wrote the following letter to the defendant’s wife — 

To Sreemutty RUNOINEF DOSSBE, Mohassoy 

You having agreed to purchase our house. No 10, Button Mistry s Lane, m Arcooly, 
for Be 18,125, have sent a letter this day through SrcLjoot Hurro Ghunder Gfiose, broker, 
and we are agreeable to it, and between 8 and 1 o’clock in the afternoon this day wo will be 
present at tbe house of your attorney, Baboo Mooraly Dhui Sen, Mohassoy , ind receive the 
earnest Finis 1289, 19th Bhadro 

Sree KOYLASH CHUNDBR DOSS 

Sree GXBINintO HATH DOSS 
By the pen el Sree MOHUOMtO KATB MOOfaM|l 
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The plaintiffs contend that these letteis constituted, and were intended to 
constitute, a pucra or binding agieement The defendant, on the other band, 
contends that they were only intended as commencing the negotiation, which 
was to have been [594] completed by the payment of the earnest-money, and 
the execution of a regular byna contract 

At the trial, however, no evidence was given on behalf ol the defendants 
The learned Judge decided against the plaintiffs on then own showing , and I 
think that he was right 

It seems to me that the real question is, whether the two lotteis, which 
were exchanged on the 3rd of September, do, in fart, constitute a complete and 
binding agieement 

For the purpose of determining this question, we must gathei the intention 
of the parties from the letteis themselves, and not from what was said or 
intended before the letters were exchanged 

In consequence of some doubt being suggested during the argument, as to 
whether the letters had been correctly translated we sent ioi one of the Court 
interpreters, and asked him to translate them in open Court His translation 
agreed substantiallv with that which had been previously furnished, and by 
the aid of it the construction which 1 put upon the defendant’s letter is this 

“ As the value of your house has been fixed by Huiro Chunder, the bioker, 
at Bs 13,126, and as I agree to that value, I write this lettei to request that 
you will come to the house ol my attorney, Mooraly Dhui Sen, between 3 and 
4 o’clock to day, bunging with you the title deeds of youi house, and leceive 
the earnest-money If you will not fail me in this, I will not fail you ” 

The letter in answei appeals to moan this 

\s you have agioed to pui chase my house foi B'* 13,125, and have 
sent me youi lettei to that etlect, we agiee to youi proposal, and will bo at 
the house ol youi attorney to day between 3 and 4 o’clock, and leceivo the 
earnest-money ” 

Mr Allen has contended that the first poi*tion oi the defendant's lettei is 
an absolute proposal by him to buy the house tor the sum named, indepen 
dently of all other considerations , and that the remainder of the letter forms 
no part of the proposal, but meioly suggests the time, place and manner in 
which the proposal is to be earned out 

If this were really so, I should quite agree with Mi Allen that [595] 
the case would come within the piinciple of Bossiter v Mdle) (L B , 3 Ap 
Cas , 1124) and the other authoiities to which he has very pioperly called oui 
attention But I cannot take that view ol the letter It contains, as it seems 
to me, no absolute proposal or undertaking to purchaso the house , what had 
been done at that time, with the aid ot the brokei , was merely to ascertain the 
proper price , and all that the defendant meant to say was “ so far as price is 
concerned, 1 am quite content with that which my biokei has fixed — and if 
you Sire algo content, I beg you will come to my attorney ’s office with your 
title-deeds , when we arrange matters, you shall receive the earnest money ” 

His intention, as it seems to mo, was that the mattoi should bo finally 
settled at the attorney’s office , and two very important matters were left for 
that occasion — namely, the inspection of the title-deeds, and the amount 
and payment of the eaifaest money It was very ptoper that the defendant 
should not commit himself to any binding contract, till he knew something s^t 
any rate, of the nature of the plaintiff’s title, and as regards the earnest money, 
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it must be observed that both parties tieat that as an element in the baigain 
How then could the contract be said to be complete anJ binding, until the 
amount of the earnest-money had been ascertained 

In point of fact, no meeting took place at the attorney’s efface, because 
the attorney was not there, and the defendant refused to consult any 
other attorney , but suppose the meeting had taken place, and parties had been 
unable to agree as to the amount of the earnest money, how could it possibly 
have been said that they had arrived at any binding agreement 

Mr A lien tried hard to escape from this difficulty in one of three ways 

1st — By the argument, which I have already mentioned, that the payment 
of the earnest-money did not affect the contract itself, but only the way in 
which it was to be carried out 

But it seems to me that both parties treated it as an element m the 
contract , and if so, the contract could not be complete until the amount of the 
earnest money was ascertained 

[896] 2ndhi — lie argued that the Court could ascertain the amount of the 
earnest-money, as it has ascertained in several cases the price of the property 
sold 

But the amount to be paid for earnest money must, from its very nature, 
be a matter of agreement between the parties , it cannot be ascertained bv the 
Court, for the best of reasons, because it is paid not on the completion but on 
the making of the contract , or at any rate at some time before the completion 

^rdly — Then lastly, Mr Allen argued, that assuming the earnest money 
to have been an element in the contract, his clients were content to waive it 
But no notice of any waiver appears to have been given , and even if it had 
been, the defendant had by that time repudiated the contract If the contract 
was incomplete and not binding on the 3rd of September, nothing that Vas 
afterwards done by the plaintiffs could have made then position any better 

I am satisfied, on the whole, that looking to the letter itself, the defendant 
never made or intended to make any absolute proposal to purchase the property 
I think he never intended to bind himself to anything, till his attorney knew 
something of the plaintiff’s title, and the amount of the earnest-money had 
been ascertained 

As soon as these additional matters had been adjusted, the earnest money 
would have been paid and a byna contract prepared That is undoubtedly the 
usual course in native transactions of this kind , and it seems to me that what 
was said by the plaintiffs’ manager in giving his evidence strongly confirms 
that view 

Then lastly, Mr Allen contended that what was said by the defendant 
when the parties met afterwards at Baboo Mooraly Dhur Sen’s office was 
sufficient to constitute a binding contract , according to the plaintiffs’ manager’s 
evidence, the defendant said By the letter you have given me, you have 
bound yourself to sell the property to me, and by the letter I have given you, 
I have bound myself to take the property ” 

Even assuming this to be true, I think it makes the palintiffs’ case no 
better It was no new promise, but only a reference to [697] the letters 
which had passed , and I don’t think it would justify us m putting a different 
construction upon the letters, than that which they bear upon the face of them 
Besides which, as the amount of earnest-money was not then fixed, the words 
said to have been used by the defendant would not relieve the plaintiffs from 
that difficulty 
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But even if I were disposed to toke a different view of the evidence of the 
plaintiffs’ manager, I think we should clearly be bound, before deciding in the 
^aintiffs* favour, to give the defendant an opportunity of contradicting this 
statement, and going generally into his case 

The learned Judge, as we understand, dismissed the suit upon the plaintiffs^ 
own evidence, and without calling upon the defendant to go into his case As 
it IS, I agree with the Court below and think the appeal should be dismissed 
with costs on scale 2 

Cunningham, J — I also think that the original Court was nght The 
mam argument in the appeal was that as the parties to the contract, the 
subject-matter and the price were all ascertained, there was a binding agree- 
ment from which neither party was at liberty to recede This rule, however, 
cannot be applied without qualification to the present case The oases to 
which reference has been made — Btdqtvay v Wharton (6 H L , 238) , Bosstter 
V Miller (L R , 3 Ap Cas , 1124) , Bowneioell v Jenkins (L R , 8 Ch D , 70) , 
Crossly v Maycock (L R , 18 Bq , 180), Chtnnock v Marchioness of Ely (4 de 
G J AS , 638) — m my opinion, establish the rule that, if the material mgre 
dients of the agreement aie ascertained, and if there be a distinct offer on one 
side, and a distinct acceptance on the other, a contract arises, notwithstanding 
that the parties may have recorded their intention that it shall be put into a 
more formal shape by a solicitor But, on the other hand, if on the true con 
struction of the correspondence and evidence it appears to have been the inten- 
tion of the parties that they are not to be bound till the agreement has been 
put into a formal shape and approved by them, then the parties ought not to 
be bound till that formal document has been executed In the present instance 
I think that the proper construction [5983 to be put on the letters is that 
the defendant did intimate his intention not to be bound till the deeds had 
beeik produced at his attorney's and with his attorney’s approval the byna-putro 
executed, and the byna or earnest money paid 

I concur on the ground on which, the original Court held this to be the 
nght construction, and especially on the fact that neither of the letters was 
wntten by the contracting parties, and that the request in the defendant's 
letter to the plaintiffs to come over to the house of Mooraly Dhur with the 
tiUe-deeds was not agrec^d to in the plaintiffs’ letter, nor was in fact complied 
with I concur' accordingly in thinking that the onginal Court was nght in 

G 0 

Attorney for Defendants Mooraly Dhur Sen 


NOTES 

[ OOMTNAOT— WHEN CONCLUDED— 

See the Notes of Messrs Pollock and Mulla to sec 7 of the Indian Contract Act, 1872, 3zd 
£dn at pp 44, 46 

Upon the conditions in this case as to inspection of title deeds, and the payment of purohase 
money, they observe as follows — *' It looks as if theie had been some misapprehension here 
In English practice, at any rate, a contract for purchase of land is not suspended until the 
title has been shown , there is a complete contract as soon as all the terms — including 
^ special conditions, if any, as to title— have been agreed upon, subject to the purchaser’s nghts 
to rescind, or to compensation, if a title is not shown according to the contract, and often 
by agreement, to the vendor’s right to rescind il he cannot remove any objection* It looks 
Very timxh as if some well known customary proportion of earnest money was really mtended 
by tli 4 {|ipartie 8 , but apparently there was no proof of this ” ] 
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Omrao Mirza Plamtitt 


versus 

M Joneb Defendant 

Mahomedan law — Waqf — Endownsent — Valuation of smt — Removal 
of trustee — Court fees Act, Act VII of 1870, s 7, cl (3), and 
sub clause (f) , and clauses 3 and 6 of art 17, schedule II 
la a suit for the removal of the defend mi from the management of certain trust funds 
on the ground of misconduct the plaintifl stamped his plaint with a Court fee st imp of 
Rb 10, and valued the suit at Rs 7,000 ' for the purpose of jurisdiction ’ 

Held that the Rs 7,000 must be taken, under the circumbtances, to be the plaintiff s 
interest in the subject matter of the suit, and that the Court fee must be estimated upon 
that sum 

Delroos Bemoo Begum v Aahgur Ah Klian (15 BLR 167) followed 

The question which arose in this case was as to the proper Gouit fee payable 
on the institution of the suit The plaint stated as follows — **The value of 
the waqf which the plaintiff seeks in this suit cannot be ascertained by any 
money value Consequently, this suit is brought on payment of a Court fee 
of Bs 10 , and this suit is approximately valued at the sum of Bs 7,006 for 
the purposes of jurisdiction The tacts of the case and the aigument made 
use of on both sides are fully set foith in the judgment appealed from, which 
IS as follows — 

Eli^a Jones, deceased, the widow of the late Nawab Maharujuddawla of 
the Oudh family, by her last will and testament, dated the 14th Novembei 
1852, made over Government secuiities to the value of five iacs of rupees to 
her brother and two sisters oi their last survivoi , on condition that they should 
never dispose of them , that the interest on three lacs of rupees should be 
expended on the necessary expenses connected with her tomb and the tomb of 
her husband, and that with the interest of two lacb of rupees they should enable 
pilgrims to go to Mecca, etc , and that after the death of hex heirs, the Govern 
ment should carry out the above trusts 

The defendant is the last surviving sistei of the said testatiix and has 
been managing the trust for some time The plaintiff, as one of the near [600]est 
relations and next heir of the testatrix, charges the defendant with waste 
and misconduct of omission, commission and misappropriation of the said sum 
of money, and asks for the following relief in this suit, namely — 

** {ka) To enquire how the defendant has been using and spending the said 
Government securities of five lacs of rupees or the interest thereon 

{kha) If on such enqiury it be found that she is not performing the leli- 
gious duties with the said interest as required or according to the injunctions 

Appeal from Original Decree No 828 of 1882, against the decree of Baboo Nafur 
Chunder Bhutto, Rai Bahadur, First Subordinate Judge of 24 Porgunnahs, dated 12th of 
August 1882 
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contained in that will, then to appoint another propel person (in her stead), or 
to make over the said Government securities to the Government, so that the 
religious duties intended by the testatrix may be fulfilled 

** (ga) To compel the defendant to make good any portion of the said sum, 
or the Government securities that will be found to have been misappropriated 
by the defendant, and to make over the same either to the person appointed by 
the Court or to the Government, as the case may be 

“ (gha) To prepare a scheme, if necessaiy, to give full effect to the provisions 
of the said will 

“ (gna) To order the defendant to pay the plaintiff all the costs of this suit 
“ (cha) And to pass such ]ust and piopei order as may be required by the 
circumstances of the case, so that the intentions of the testatrix as regards the 
leligious duties may be properlv earned out 

“ The plaintiff values such^a suit at Bs 7,000 only, and affixed a Court fee 
ot Bs 10 only on the plaint That valuation is clearly for purposes of ]uris 
diction, and has nothing to do with the amount of Court fees to be levied The 
defendant, amongst other objections, uiges that the will has been undei valued, 
and that the proper Couit-fee stamp has not been affixed on the plaint It 
IS evident that this point must be settled before any other question can be 
gone into 

** After hearing counsel on both sides, 1 am of opinion that the case does 
not fall within the sub-articles III and VI, article 17, schedule II of the Court- 
fees * Act \t very first sight it is apparent that sub article III does not apply, 
for no declaration whatevei, such as a declaration of the yalidity or invalidity 
of the will or any of its provisions or even interpretation of any of its provi 
bions, IS prayed loi It may be that the case may requiie interpretation of some 
of tbe provisions of the will foi the purpose of seeing whether any of the prayers 
can be granted , but that is not what is “ prayed foi * Besides, if in suits of 
this kind any consequential lelief is conceivable, such lelief is expressly and 
directly prayed for in prayeis (kha) and (ga) in which the plaintiff seeks foi the 
removal of the defendant from the office of manager, tiustee or mutwali, and 
appointment of another in her stead, oi foi the transfer ot the ivaqf oi trust pro 
perty to the hands ot the Government, and the realization from the defendant of 
any sum toundto [6011 have been misappiopriated by her As legards the 
provision of sub article VI, the subject matter in this suit is not such that its 
“ money value cannot possibly be estimated The whole sum of five lacs 
of lupees, togethei with interest which has acciued thereon, is the subject 
mattei of this suit, foi under piayer (kha) it is asked that the whole of that 
amount may be tiansferred to anothei person oi to Government Again, in 
prayei [ka) an account of the oiiginal sum and receipts and disbursements 
of the interest is sought foi Now, for accounts there is an express 
provision in sub-clause (/), clause IV, s 7 of the Court fees ’ Act Suo article 
VI of article 17 in sched II of the Act does not apply to the suit at all, 
because for its application two conditions are necessary, namely (l) the 
impossibility oi estimation of the money value of the subject matter, (2) a 
want of a provision expressly applicable to the case But there is a provision 
elsewhere directly applicable to oases of accounts, etc , and hence sub article VI 
does not apply 

** So far as the taking of accounts is concerned, the plaintiff had un 
doubtedly the right to exercise his own discretion in valuing the relief sought for 
ufiider the last two paragraphs of clause IVof s 7 But under the last paragraph, 
the Court has yet power to see whether such discretion or option has b^n 
properly exercised or not under a 54 W the present Procedure Code, 'which 
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corresponds to s 31 of Act VIII of 1859 therein referred to Section 3 of the 
present Code makes s 64 applicable If this were, however, a suit for accounts 
only, I might take Rs 7,000 as the value of the relief, though that value has 
been given for purposes of jurisdiction only, and that too apparently under no 
pimciple whatever 

“ But it appears to me that this is a suit for *mo\eable property other 
than money, where the subject matter has amaiketvalue within the meaning 
of clause III, s 7 , for Government securities indisputably come under that 
category, and their transfer to other hands is expressly sought for in prayer {hha) 
It IS said that so far as the plaintiff is concerned the subject mattei of the 
suit has no value at all, for he has no interest therein, noi does he claim any 
interest of his own That may be the case , but if he has any right to bring 
such a suit, he stands in the same position as one who sues in his own right 
and for his own private benefit or in some repiesentative character, such as 
the guardian of a minor, so fai as Court fees are concerned The law does not 
say that the relief must be a personal relief to the plaintifi 

I hold therefore that inasmuch as the Court 
may have to order that the whole amount of Government securities worth 
Bs 5,00,000 be taken away from the defendant and made over either to the 
plaintiff or some one else oi to the Government according to the case and the 
prayers in this plaint, this is a suit “ foi moveable pioperty other than money 
when the subject matter has a maiketable value This suit must be valued at 
Rs 5,00,000, [602] and stamp fees paid according to that value The pra^ei 
foi accounts is merged in the geneial piayei foi the whole of the subject matter 
Plaintiff to value the suit and pay the Couit fees iccoidingly m the couiseof 
two months * 

Before the expiration of the time allowed by the Subordinate Judge foi 
payment of the additional fee, the plamtitf obtained a rule in the High Court 
undei s 622 of the Code of Civil Procedure, calling on the defendant to show 
cause why the older of the Subordinate Judge should not be quashed , but on 
the 13th of July 1882 this rule was discharged on the ground that the proper 
course for the plaintiff to adopt was to wait until his plaint should be rejected 
by the Subordinate Judge undei s 54, cl (a) of the Code of Civil Procedure 
On the 12th of August 1882 the plaint was rejected, and thereupon the plaintiff 
preferred this appeal on the following grounds — 

(1) That the Court below ought to have held that the plaint falls within 
clause 3 or clause 6 of art 17 ** of schedule II of the Court fees Act, and was 
therefore properly stamped (2) that the Court below has misconceived the 
true nature of the suit, and has erred in supposing that the inquiries which the 
plaint asks for in any wa> alter the charactei of the same , (3) that the Court 
below ought to have held that this was only a declaratory suit, where no 
consequential relief was asked for , (4) that the Court below has erioneously 
supposed that the suit asks foi the appointment of your petition ei as trustee , 

*[Arfc 17, cl 6 — 

Number Proper fees 

Plaint or memorandum of appeal in each of 

the following suits — 

* « * « 

6 Every other suit where it is not possible] Ten rupees ] 

to estimate at a money value the subject 
matter in dispute, and which is nc t otherwise 
provided for by this Act 
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(6) that the Court below is wrong to hold that the sub-clause (/) of s 7* of the 
Court-fees' Act is applicable to any portion of the suit , (6) that the 
Subordinate Judge has erred in holding that the suit falls within cl 3,9 7f of the 
Court-fees' Act, and that the plaint should have been stamped with Court-fee 
payable for Bs 5,00,000 

Baboo Chunder Madhub Oho%e and Baboo Kaninasindhu Mookerjt for the 
Appellant 

Mr Hill and Munshi Seiapd Idam for the Respondent 
The following Judgments were delivered — 

Prinsep, J — The mattei raised m this appeal relates to the assessment 
of Court fees on the plaint The suit, as we under- [ 608 ] stand it, is a suit for 
removal of the defendant from the management of certain trust funds on proof 
of his misconduct The Subordinate Judge has held that the Court fees pay- 
able should be assessed on the value of the trust property — ^that being, in his 
opinion, the subject-matter of the suit 

It appears to us that the subject mattei in this suit is not the corpus of 
the trust property, but the right to retain the control over it Under such 
circumstances, the suit would ordinanly fall within sch II, art 17, cl 6 of 
the Court fees' Act But in the present matter we have the fact that the 
plaintiff has valued the subject mattei of suit for the purposes of jurisdiction, 
as he states, at Es 7,000 We regard this value as not being merely for the 
purposes of jurisdiction, but also as affoiding a basis for the assessment of 
Court fees We accept the principle laid down in the case of Delroos Banoo 
Begum v A^hqur Ah Khan (15 BLR, 1571 

But the circumstances of that case are very different from those of the 
case now before us, so far as we can gather the fact^ from the papers printed 
in tLe paper book In the case of Delroon Banoo Begum v Ashgur Ah Khan 
(15 BLR, 157), it would seem that the mutwah was in receipt of certain 
emoluments derived from a specific share of the income of the waqf property , 
whereas it is not stated in the case before us that the manager is in receipt 
of any such emolument Taking, however, the sum\>f Rs 7,000, stated in the 
plaint, we think that the Court fees should be assessed at least on that amount 
The case wiU be returned to the Court of the Subordinate Judge who will 
proceed with the trial, provided that the plaintiff deposits the proper amount of 
Court-fees within fourteen days from this date 

O’Kinealy, J — I concur m the decision arrived at by my learned brother, 
for I think the case falls within the principle laid down in the case of Delroos 
Banoo Begum v Ashgw Ah Khan fl6 BLR, 157) At page 187 of the 
report m delivering the judgment of the Court, Gloveb, J , said “ The 
plaintiffs ask for distinct and important consequential relief , they ask not only 
that the defendant may be declared to have wasted the endowment and thereby 
to have betrayed hei trust, but also that she may be [ 604 ] turned out of her 
mutwah^hip, and they, the plaintiffs be appointed in her room The plaintiffs say 

Computation of fees pay •[ Sec 7 — The amount of fee payable under this Act in the 
able in certain suits suits next hereinafter mentioned sh^l be computed as follows — 

, # * « « 

(f) —For accounts — ^according to the amount at which 
For accounts the rdief sought is valued in the plaint or memorandum 

of ^peal 

In all such suits the plamtin shall state the amount at which he values the rehef sought, 
a|id the provisions of the Code of Oivil Procedure, section thirty one, shall apply as if, for the 
word ‘claim,’ the words ‘relief sought’ were substituted ] 

For othei &oveable pro f [Sec 7, cl (3) —In suits for moveable property other than 
petty having a market money, where the subject matter has a market-value— according 
value ^ to such value at the date of presenting the plaint } 
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that what they olaim does not admit of being properly estimated by a money- 
value , but this IS not so Under the tankatnama the mutwahs were to receive 
SIX twenty-eighths of the produce of the estate, a very considerable sum, and the 
plaintiffs* claim to this share as an appurtenance to the office of mutwalt was 
easily to be estimated in money I am of opinion that the plaint ought to have 
been engrossed on a stamp of proper value ** By this I understand the Court 
was of opinion that the suit should be valued according to the interest of the 
plaintiff in the subject matter of the suit, and m this case the plaintiff has 
valued it at Rs 7,000 

Appeal allowed 


NOTES 

[COURT FEES ACT ISTO-REMOVAL OF TRUSTEE- 

In 19 All , 60 104 it was held that art 17 (G) v^as applicable ^ee ilso il All 200 
See the criticism of Mr Jaqannatha lyei upon this case in his Court Fees Act (1904; 
pp 213—216) 


[local 604] 

CRIMINAL REFERENCE 

The 24th March, 1884 
Present 

Mr Justice Tottenham and Mr Justicf Norris 

Queen Empress 
veisv^ 

Batesai Mandal ^ 


False statement before a Begtstiai — Prosecution widei the Beqisti ation 
Act (III of 1877), s 82, cl (a) and s 83 — ss 72 and 73 
Where the accused was tried for intentionally making a false statement in the coarse of 
certain proceedings tlsken before a Registrar Held, that even assuming that such proceed 
mgs were taken under s 72 of the Registration Act, and not as they should have been under 
s 73, the appearance of the accused before the Registrar and his taking no objection to the 
form of the proceedings will cure the irregularity for the purposes of a criminal trial under 
the provisions of the Registration Act Nor under similar circumstances will the want of 
verification of a petition cf appeal on the part of the applicant, as provided bys 73 of the Act, 
oust the jurisdiction of the Criminal Couit 

Beg v James Berry [28 L J (M C ) 86 , 8 Cox 0 C , 121] The Qxveen v Thomae Fletcher 
(L R , 1 C C R , 320) , Turner v Postmaster General (5 B and 8 , 756) The Queen v Hughes 
(L R , 4 Q B D , 614 14 Cox C C , 285). TheQaeen v Smith (L R , 1 C C R , 110 11 Cox 
G C , 10) followed 

[608] Held, also, that except as directed by s 82 of Act 111 of 1877, the M&gistrate has 
no authority on his own mere motion to frame a charge against the accused in consequence 
of evidence, given in the course of the trial by the Registering Officer, in respect of certain 
statements made before him dunng registration proceedings 

In this case one Batesar Mandal was alleged to have executed a kabuhat 
in favour of the Maharajah of Durbhanga, and his presence or testimony being 
g~fV ,m.n<i.l Bflfawiniw Kn 17, and lattaTNo 29. from F Cowle>. Ew; , Sessions Judge of 
Ponteah, ^ted the 3&th February 1884 ^ 
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necessary for the registration of the document, he was summoned before the 
Sub-Begiatrar, and, after having been duly affirmed, denied having signed the 
kahuUat, registration of which was accordingly lefused In due course the 
manager of the Maharajah presented a petition to the Begistrar purporting to 
be an appeal, with the following declaration at foot “ I do declare that what 
is set forth in this pefiition is true and correct to the best of my knowledge and 
belief — (Signed) Abdul Wahid, Mukhtar * After the petition had been filed, it 
was maigmally marked in the Begistration Ofiice, Appeal No 15 of 1883 ’ 
The Begistrar, after the necessary inquiries and the examination of Batesar 
Mandal and others, gave this decision 1 have not the slightest doubt that 
the witnesses of the respondent and the respondent himself have deliberately 
given false evidence in the case The appeal is decreed and the kabuhat is 
directed to be registered Batesai Mandal is directed to give security for his 
appearance on the iOth instant before the Magistrate to whom he and his six 
witnesses are made over with a copy of the judgment Pursuant to this order 
the accused afterwards appeared before the Joint Magistiate In the course of 
the investigation by the Joint Magistrate into the alleged false statement^made 
before the Begistrar, the Sub Begistrar was examined as a witness, and m 
consequence of his evidence the Magistrate on his own motion further charged 
the accused with having made a false statement before the Sub-Begistrai 
When the case was ripe foi judgment a petition was presented to the Sessions 
Judge, praying him to send for tlie recoid and lefer the case to the High Court 
The Sessions Judge leferred the case to the High Oouit Mi Oasper for the 
accused contended (1) that, as legards the charge, the whole pioceedings 
before the Begistrar were coram non 'fudice, inasmuch as they were taken by 
way of [606} appeal and not as they should have been under s 72 of Act III 
of 1877 , (2) that inasmuch as the application made to the Begistrar had not 
beeiT verified in manner required by law for the verification ot plaints, the 
whole proceedings befoie that officer were null and void , (3) that as regards 
the charge of giving false evidence before the Sub Begistrar, inasmuch as 
there was no sanction whatever for the prosecution^ the Joint Magistrate had 
no authority to frame a charge against the accused 

The Judgment of the Court (Tottenham and Norris, JJ ) so far as it is 
material for the purpose of this report, ran as follows — 

With regard to the first point wo were, during the argument, inclined to 
think that Mi Oasper s contention was well founded , but upon consideration 
and on examination of the authorities we are of opinion that it cannot be 
sustained For the purpose of this case we assume that the proceedings 
before the Begistrar were taken under s 72 of the Act and not as they should 
have been under s 73 , and that what the Begistrar heard was an appeal and 
not an application Now, no doubt, the accused, when he appeared before the 
Begistrar, might have pointed out this irregulanty, and might have asked the 
Begistrar to make no order or to dismiss the appeal , but he appeared, made no 
objection to the form of the proceedings, and must be held to have waived the 

irregularity Under these circumstances we are of opinion that upon the 

authority of Beg v Barry [28 L J (M C ) 86 , 8 Cox C C , 121] , Qtieen v 
FUtcher (L E , 1 C C B , 320), Turnery PostmasteT’Oeneral (5 B and 8 , 756) , 
Queen v Hughes (L B , 4 Q B D , 614 14 *Cox C C , 285), the accused 
may properly be charged with giving false evidence at the enquiry before the 
Begistrar We are also of opinion that the accused waived any irregulanty in 
the verification of the petition of appeal treating that document as an apphca** 
tion under s 73, and that the second contention by Mr Oasper fails See the 

cases above cited and Queen v Smith (L B , 1 C C B , 110 , 11 Cox C, 0 , 10) 
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\s to the third point raised, we are of opinion that the Joint Magistrate 
had no authority to frame the second charge The [607 j prosecution for the 
offence of giving false evidence before the Sub Begistrai was neithei 
commenced by him, oi by an> of the officeis mentioned in s 83, noi was it 
sanctioned by any or either of them These being our views on the case the 
Magistrate will proceed to dispose of the first charge against the accused as he 
may think proper, having tegard to the evidence before him, of the sufficiency 
of which we offer no opinion The proceedings on the second chaige must be 
set aside 

[ddiUonal charge (juashed 


[local 607] 

APPELLATE CIVIL 

The 17th April, 

PRLSENT 

Mr Justice McDonlll and Mr Tusticf Field 

Khadem Ah Plaintiff 

versus 

Tajimunnissa and others Defendants 

Restitution of conjugal nghts — Regislralton of Mahomedan viairiagcs — Bengal 
let I of 1876, s 6, sch A — Copy o/ entry in register— Evidence 

\ husband ind wife Mahomedans icgistciod then mam age undci Bengal Act I of*! 876 
setting out in the form proscribed in schedule A to the Act as a special condition that 
the wife under certain circumstances therein set out might divorce her husband 

These circumst iiiccs occurred, and the wife divorced her husband Held in a suit by 
the husband for restoration of his conjugal rights that the special condition was a matter 
which, undoi the piovi&ioiis of the Act it was the dutj of the Mahomedan Registrar to enter 
in the register and that therefore a copy of the eiitr\ m the register was legal ovidoncc of 
the facts therein contained * 

This was a suit brought by one Khadem All against Tajimunnissa, his wife, 
for restitution of conjugal lights The wife s fathei, defendant No 2, hei bi other 
defendant No 3, and some othei relatives were also made defendants 

The plaintiff alleged that his wife’s fathei and bi other took his wife to 
then house piomismg to send her back in 15 days, but that they failed to do 
so Defendants Nos 2 and 3 contended that the plaintiff had maltreated his 
wife and had driven her away, and [608] that she, therefore divorced him as 
she was entitled to do under ** a special condition of the register of hei 
marriage, drawn up in compliance with schedule A of Bengal Act I of 1876, 
which set out in art 14 that the wife might divorce the husband if he 
maltreated her, or took away her ornaments A cop> of this register was put 
m evidence 

Defendant No 1, the wife, alleged that a quarrel having arisen between 
her and the plaintiff’s mother (with whom she never agreed), plaintiff had 

* Appeal from Appellate Decree No 1936 of 1882, against the decree of Baboo Kristo 

Mohun Mukerji, First Subordinate Judge of Chittagong dated the 24th of June 1882, revers 
mg the decree of Baboo Pooriia Cbunder Boy, Hun&iff of Dakhiiiputtiah, dated 27th of 
j^ember 1880 
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ABsauitod and maltreated her, and that she had therefore divoroed him and i^ad 
gone to live with her relatives 

The Munsiff found that the defendants had failed to prove any quarrelling 
m the husband’s house, and that their witnesses gave such unreliable evidence 
as to the assault and as to any divorce having taken place , whilst, on the other 
hand, he found that the defendants had taken the wife away from hei husband , 
he therefore gave a decree m favour of the plaintiff 

The defendant No 1 appealed to the Subordinate Judge, who himself 
examined the plaintiff and defendant No 1, and on the evidence of defendant 
No 1 he found that she had been cruelly maltreated by her husband, and held 
that under the special conditions above referred to she had rightfully divorced 
him , he, therefore, reversed the decree ot the Munsiff The plaintiff appealed to 
the High Court 

Munshi Serajtd Islam, for the Appellants, contended that the recital in 
the register of the Marriage Begistrai ought not to have been used in evidence, 
as the legister had not been duly pioved , and that it could not be used as 
evidence that the parties had agreed that the wife should be at liberty under 
certain circumstances to divorce her husband 

Baboo Auhhd Ghunder Sen for the Bespondent 

Judgment of the High Gouit was delivered by 

Field) J. — ^The only point upon which we need make any observation in 
this case is the contention that a copy of a register kept under the provisions 
of Bengal Act I of 1876, was not admissible in evidence to prove that the 
parties had agreed that the wife would, under certain circumstances, 
have the right to divorce her husband Section 6 of the Act directs that every 
[6091 Mahomedan Begistiai shall keep certain books, and amongst them Book I, 
which IS a register oi mariiages in the form A ’ contained in the schedule 
annexed to the Act Now, the 14 th clause ot form “A is “ Special condi 
tions, if any ’ It is clear, theiefore, that the special condition relied upon in 
this case was a matter which, under the piovisions of the Act, it was the duty 
of the Mahomedan Begistiar to enter in the legistei kept in accordance with 
the directions of the \ct) 

This being so, we think that the copy ot the entry in the register was legal 
evidence 

We have heard the learned vakil onothe other points laised in the case, 
and we do not think there is any giound upon which we can interfere 

The appeal is dismissed with costs 

ippeal dismissed 


NOTES 

[ In (1892) 19 Cal 689 19 I A , 157, which was a suit for dowci settled on a Maho 
medan lady at the time of her mariiage, the Pnvv Council held the register of mamagee 
* admissible and relevant evidence (as regard') the amount of dower) within the meaning of 
the 32nd section of the Indian hjvidence Act of 1872, as havvng been made by the Mujhtahid 
m the disehao'ge of hts professional duty This particular register (referring to the register 
admitted in the suit) appears to have been kept since the annexation of the province, and 
all marriages are recorded in it , it contains columns for the names and descriptions of the 
^rties, the names of the vakils of the bride and bridegroom respectively, and the amount 
of the doweri together with the date of the marriage *3 
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[ 10 Oal 809 ] 

APPELLATE CIVIL 

The 24th April, 1H84 
Present 

Mb Justice Wilson and Mr Tusticl Tottenham 

Nursing Narain Singh and another Defendants 

verstn, 

Boghoobur Singh Plaintifi 

Execution mle — Money decree — Mortqage deci ee — Notict — Civil Procedure Code 

(Act XIV of 1882), 9 287 

A creditor obtained two decrees against hm debtor, one being a mortgage decree to enforce 
his lien on certain property, and the othoi a simple money decioe Tn execution of the second 
decree the propert} over which the jugdrnent creditor had a lion was sold and was purchased 
by a third person Subsequently in execution of the first decree it the instince of the 
judgment creditor this same property was advertised for sale, but on the auction purchaser 
objecting, the judgment creditor brought a suit against him to enforce his hen on the property 
m the hands of the auction purchaser Held that it lay on the plaintiff m order to 
entitle him to recover m the suit to show that the defend in ts purchased with notice of the hen 

Heldt further, that the fact that foi some purpose at some time or other the judgment 
creditor informed the Court of the mortgage is not evidence of notice on the auction purchaser 
One Hanuman Dutt Singh borrowed tw'o uums of money from [610] Boghoobur 
Singh, the plaintiff m this suit — one on the 9th Aughran 1273 F , and 
the other on the 11th The debts not being repaid, the plaintiff, after the death 
of Hanuman Singh, brought a suit against his sons as heirs, Eughunandan 
Singh and others, and obtained on the Slst December 1873 a decree to enforce 
his hen on gundas share out of a 2 anna putH of mouzah Syedpore Sulha in 
respect of the loan of the 11th Aughran The plaintiff also obtained a money 
decree against Eughunandan and others on the 15th July 1876 in lespect of the 
other loan In execution of the lattei decree 2i gundas share out of the 2 anna 
putU which formed the subject of the mortgage decree was brought to sale on 
the 7th January 1878 Execution was then taken out on the deciee of the Slst 
December 1873, and the mortgaged share of>2i gundas share out of the 2 anna 
putti was advertised for sale but on the petition of the defendants, auction 
purchasers under the money decree, the sale was stopped and the plaintiff 
brought a suit to enforce his hen on the property m the hands of the auction 
purchasers The Court of First Instance dismissed the claim, on the ground 
that, although the plaintiff had by a petition of the 29th November 1877 
brought the mortgage alleged by him to the notice of the Court, it did not 
appear that ** the fact of the mortgage was proclaimed at the time of the sale 
in such a manner as to make the defendants, the purchasers, aware of it ’ 
On appeal, the Subordinate Judge decreed the claim, and thereupon an appeal 
was preferred to the High Court 

Baboo Basbehan Ohose for the Appellants 

Mr C Gregory for the Eespondent • 

The Judgment of the Court (Wilson and Tottenham, 1 J ) was 
delivered bv 

WiIboUi J (Tottenham, J , concurring) — We are unable to concur in 
the view taken by the lower Appellate Court m this case 

* Appeal from Appellate Decree No 665 of 1883, against the decree of Baboo Bolak Ghand 
Subordinate Judge of Bhagulpore, dated 22nd of December 1882, reversing the decree of 
Syed Abdul Kanm, Munsif of Begnsaraie, dated 20th of January 1882 


5 CAL —64 


425 



LL.R. 19 Cal. 611 nuesing kaeain sikgh &c v roghoobxte singh [1884] 


It appears that the plaintiff held two decrees against the same person one, 
a mere money decree, and the other, a mortgage decree In execution of his 
money decree he caused to be sold the property which ^was the subject of his 
mortgage decree , and [ 611 ] he now in this suit proposes to proceed on his 
mortgage decree against that property in the hands of the auction purchaser 
The law, it appears to us, has long been settled on this matter , that one 
who has caused the property of his judgment debtor to be sold in execution 
cannot afterwards set up any claim of bis own against that property unless he 
shows that the purchaser purchased with notice of his claim Several cases 
have been referred to befoie us which seem to show that The first case is the 
case of Dullab Strcar v Krishna CumarBaksht (3 B L E , 407 , 12 W B 803) , 
the second, which is to the same effect, is the case of Doolee Chiind v Mussamut 
Oomda Begvm (24 W E , 263) , and there is the more recent case of Tuharam 
Bia Atmaram v Bam Chandra Bm Budaram (I L E , 1 Bom , 314) Those 
oases were all decided when the foimer Piocedure Code was m force The 
matter is even stronger undei the Code now in operation, because s 287 of the 
present Code expressly lequires that every incumbrance to which the property 
IS liable shall be inserted in the sale proclamation The law, therefore, remains 
the same now as then, the reason for it being somewhat stronger It lies, there- 
fore, on the plaintiff, in order to entitle him to recover in this suit, to show that 
the defendant purchased with notice of his claim , and the Subordinate Judge 
came to the conclusion that he did puichase with notice That finding, of course, 
would be binding upon us if there was any evidence on which it could properly 
be based But it is admitted by the pleaders on both sides that there is no 
evidence bearing on the mattei except that which is referred to in full by the 
Munsif in his judgment at page 6 of the Paper book under the head “finding 
on the first issue The Munsif says “ The onus of proving whether the defen- 
dants did or did not puichase the 2i gundas ba^an share of mou/ah Syedpore 
Sulha with knowledge of the debt alleged by the plaintiff is on the plaintiff 
But he has not filed any documentary evidence to show that the hen was pro 
claimed at the time of sale of the barari share afoiesaid , and it is admitted that 
there was no oral evidence on the subject at all If such proclamation be not 
shown, the mere filing of the [ 612 ] petition, dated the 29th November 1877 
made by the plaintiff is not enough to prove the said pioclamation, because it 
appears from the above copy that the plaintiff had brought the mortgage alleged 
by him to the notice of the Court But it has not at all been shown on behalf 
of the plaintiff that the fact of the mortgage was proclaimed at the time of the 
sale in such a manner as to make the defendants, purchasers, aware of it The 
only fact, therefore, which is m evidence and which could have anv bearing on this 
matter in the plaintiff’s favour, is that, on the 29th November 1877, at what stage 
of the proceedings it does not appear he filed a petition in which he informed 
the Court of his mortgage If there were a charge against the plaintiff of having 
deliberately and fraudulently concealed his mortgage, no doubt this matter 
would be of considerable importance But the fact that, for some purpose at 
some time or other, he informed the Court of the mortgage is not evidence upon 
which the conclusion could be arrived at that the defendants purchased with 
notice * 

For this reason we think that the decree of the Subordinate Judge must 
be reversed and that of the Munsif affirmed 


The appellant will have his costs in this and^the lower Appellate Court 

Appeal allowed 

H0TE8 


£For Similar cassH, see (1900) 14 C P L R 17 (20) , (1900) 5 C W N 497 , (1892) 18 
Mad 412(415)] 
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[local. 612 ] 

APPELLATE CIVIL 

The 24th April, 1884 
PBliSBNT 

Mb Justice Wilson and Mb Justice Tottenham 

Aushootosh Chandra and anothei Petitioners 

versus 

Tara Prasanna Boy Opposite Party 

Compromise and decree thereon — Application to set aside compromise — 
Beview of judgment — New suit 

For the purpose of setting aside a decree passed lu pursuance of d. compromibe come to 
out of Court, there are two available modes of procedure — (1) by suit , (2) by a review of the 
judgment sought to be set aside , the latter being the more regular mode of procedure 
Laljt Sahuy The Collector of Ttrhoot (6 'B L R 49), Afewa Lai Thakur w Bhujhun Jha 
(13 B L B,Ap 11), Gilbert \ hndeanCL B 9 Ch D 259) followed 
This was a rule obtained by Aushootobh Chandra and his brother calling 
upon one Tara Piasanna Boy to show cause why a [6132 compromise 
entered into by them with Tara Prasanna Boy should not be set aside There 
were two appeals pending in the High Court between these parties — 
4ushootosh Chandra and his brother weie appellants in the one, and respon 
dents in the other, and Tara Prasanna respondent in the one, and appel- 
lant in the other Before the hearing ot these appeals negotiations for a 
compromise were set on foot, on the faith of which Aushootosh Chandi a and his 
brother applied to the Court on the Slst January 1884, stating that^ the 
matters in dispute between them had been settled out of Couit, and asking that 
their appeal against Tara Prasanna might be dismissed and the appeal of Tara 
Prasanna decreed Orders were made foi decrees to be passed accoidingly , 
but as the applicants did not set out m then petition the teiras of the compro 
mise, no terms were embodied in the decree Subsequently, Aushootosh 
Chandra and his biothei presented a petition to the Court to set aside the 
decreeb, stating that the condition of the compromise provided that a sum of 
mone> was to be advanced to them bv Tara Prasanna on a ceitain date, and 
that this term had not been complied with and that several decree-holders 
who were to have been satisfaed by that money had consequently come in and 
were about to sell the properties of the petitioners The High Court tliereupon 
issued a rule against Tara Piasanna to show cause why the terms of the com- 
promise should not be set aside, and the rule came on for heanng on 24th April 
1884 Both sides put in aflBdavits — the petitioners supporting by their affidavit 

the petition on which the rule was obtained, and Tara Piasanna Boy affirming 
that it was a term of such advance that the petitioners should show a cleat 
title to the property on which the advance was to be made and that they had 
not done so 

The Advocate-General (Mr Paul) and Baboo Mash Dehat y (j-fiosc for the 
Petitioner 

Mr Evans and Baboo Troylocky Nath Mittet loi the O^-posite Paity 

The Jud8ni6nt of the Court (Wilson and Tottenham, JJ ) was 

delivered by * r t 

Wilson, J. (Tottenham, J , concurring) —This was a rule ob [614Jtained 
to show cause why a compromise should not be set aside It was shown that 


) 


427 



10 Clld. 8l8 AtTStiOOTOSH CfiANDEA Sui tl 


there were two appeals peoding in this Court between the same parties, in one 
of which the present applicants were appellants and in the other then opponent 
was appellant It appears that a petition sras presented by the present 
applicants stating that the matters m dispute in those appeals had been 
settled by compromise out of Court, and asking in substance that their appeal 
should be dismissed, and that in the case in which they were respondents a 
decree should be made against them , and oiders were made for decrees to be 
passed accordingly The petition did not set out the terms of the compromise 
The terms, therefore, could not be embodied in the decrees The compromise 
was only referred to It is now stated that the facts are such that the present 
applicants are entitled to have that compromise disregarded, and to have the 
appeals proceed 

Now, the first question which we have to considei is, supposing the facts 
to be of such a nature as the> are alleged to be, can we entertain this applica- 
tion in its present form > We think we cannot The mode in which such a 
miscarriage, as is said to have occurred in this case, is to be dealt with has 
been considered on more occasions than one , and it seems to be clear that 
there are two modes m which the matter can be dealt with In the first place, 
a suit will he to set aside the whole tiansaction It is not necessary for us 
to consider whether in the present case, if a suit were brought, it ought to be 
brought in the Mofussil or iii the Original Side of this Court It is for the 
parties to consider that On the other hand, it has also been held that there 
IS another and a moie proper mode of procedure, by applying for a review of 
judgment 

In the case of Laljt Sahu \ The Collector of Ttihool (6 B L B , 649) 
a decree had been made founded on a compromise An application for a 
review was made, and facts weie brought to the knowledge ot the Court, show- 
ing tiiat the compromise ought to be treated as a nullity, and the Privy Council 
appear to us clearly to tieat that application for review as a proper mode of lais 
ing the question whether the compromise ought to be treated as a nullity or not 
A similar £61^3 question came before this Court in the case of Mewa hall Tkakm 
v Bhwhun Jha (13 B L B , App 11) That was a case in which the decree 
was obtained by fraud, and the parties had proceeded bv a suit to set it aside 
The case was heard by Mr Justice Phbak and Mr Tustice MORRIS , and 
judgment was delivered by Mr Justice Phbar, who said “ It seems to us that 
this suit has been to a considerable extent misdirected It has already been 
mentioned that the immediate aim of the plaintiff is to get a decree, which 
was formerly passed against him by a competent Couit, set aside on the ground 
that it was obtained by fraud and collusion But the proper course foi 
obtaining such an object as that is to go to the Court which passed the decree 
either within the time specified in s 119 of the Civil Procedure Code, if the 
circumstances are such as would justify action under that section, or at any 
time (so that it be done with due diligence), if the ground upon which the 
decree is sought to be set aside be a good ground for reversing and altering the 
judgment upon which ihe decree was passed *’ 

These- decisions seem to us to be authorities for saying that a mode of 
proceeding m such oases is by a suit, but that the more proper mode is by an 
application for review The question which is now before us arose before the 
Gouit of Appeal in England in the case of Oilbert v Endean (L B , 9 Cb D , 
259) In that case the very * procedure adopted here was adopted by the 
parties A compromise had been arrived at in the course of a suit, and an 
application W|bs made by motion to set aside that compromise and to allow the 
suit to proceed, as if the compromise had not been made The Vice Ohanoellot 
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allowed the applioation In the Court of Appeal it was pointed out that 
such an application was not the right mode of procedure We think that is 
BO in this country also, and the proper course js that which we have already 
pointed out It occurred to us that we might possibly treat this application 
as an application for review But whethei we can do so without straining 
matters unduly we think it unnecessary to say It is undesirable in the 
interests of the applicants The materials are very scant , and it might very 
well happen that the [616] Judges by whom the application might be dealt 
with might feel bound to dismiss the mattei on that ground We think it 
better, therefore, to leave the parties to make a fresh application for review if 
so advised If they elect to make that application it ought to be made on 
very much better materials than those before us, and that the whole of the 
facts in the matter on the best evidence available should be before the Judges 
before whom the application is made 

Buie discharged 


HOTE8 

[MODE OF ATTACKING COMPROMISE DECREE- 

Under the 0 P C 1908, sec 96, sub clause 3, no appcxl lies from a decree passed by 
the Court with the consent of parties This provision w is not contained in the previous 
Codes and it gives effect to the previous case law, making however, a departure in the case of 
matters extraneous to the subject matter of the suit, which wore held appealable (30 Mad 
421 26 Bom 76 , 34 Cal 456) See 36 Bom 77 , 26 Cal 891 , 5 0 W N 877 , 6 C W N 82 

In the case of Musmmmat Gulab Koer v Badskah Bahadur (1909) 13 C W N 1197 10 

CLJ 320 MoOKLBJEb and CiR^DUf 1? JJ oxhiustively dealt with this subject and as 
regards this case it was there observed — 

An examination of the grounds of the decision of this Gomt in the case jUbt mentioned 
(10 Cal 612), shows fir^t that the decision of the Judicial Committee lelied upon by the 
learned Judges is not an authority m suppoit of their view secondly, that the observations 
in the oabo of 22 W R 213 upon which reliance was placed wore not necessary foi the 
purpose of the decision in that case, and that their binding effect ha^ been very much 
weakened by the decision of their Lordships of the Judicial Committee in two subsequent 
cases and thirdly that the observations of Sir GEORGE jEbSl- L in Gilbei t v 7^ ndean 9 Ch D 
269 do not support the view that a consent decree can be rcviowd on the giound of fraud though 
they no doubt support the proposition that such a decree c an be attacked in a new iction on 
the gr jund of fraud It mav further be observed th it the consent decree in the case of 10 Cal , 
612 was not impeached on the ground of fraud, and the case therefore cannot be tieated as 
an authority upon the question as to the appropriate mode in which i consent decree can be 
vacated on that ground ’ In thit case the following conclusions were drawn on i icview of 
the authorities, (1) a consent decree may be impeached either bv an application for review or 
by a regular suit, (2) a regular suit is the preferable and the appropriate, though not the 
exclusive remedy m a case in wmch a consent decree is assailed on the ground of fraud, (3) 
when a consent deciee is assailed on the ground of fraud misrepresentation, mistake 
coercion, undue influence, or any similar grounds it ought to be attacked by an original 
suit, (4) a previous unsuccessful application for review is no bar to such a suiU All the pre 
vious cases like 24 Cal , 908 26 Cal , 891 3 C W N , 670 , 5 C W N , 877 , 6 C W N , 
82 ,84 Cal , 83. 11 C W N , 679 10 0 W N 629 2 C L J , 608 11 Bom , 708 were 
fully reviewed in this case ] 
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PBIVY COUNCIL 

The. 28th and 29th November, 1883 
PBESENX 

LoBi) Fitzobbald, Sib B Peacock, Sib B P Oollieb, 

Sib B Couch and Sib A Hobhouse 

Abdul Hye Plaintifi 

versus 

Mir Mohammed Mozaffar Hossem and another Defendants 
{On appeal from the High Court at Fort Wilham in Bengal ] 

Statute 13 Eltz , c 5 — Fraxtd upon creditors — Htbba — 

Equity and good conactenee 

Whether or not the Statute 13 FI 12 , c 5 * which may or may not extend to or 
operate in the ' * mof uasil * is more than declaratory of the common law so far as it avoids 
transactions intended to defraud creditors, its pnnciples, and those of the common law for 
avoiding fraudulent conveyances, have received effect in the Indian Courts, and have properly 
guided the decisions of the Gourtb in administering law according to justice, equity and 
good conscience 

A htbba having been found on the evidence to have been made not bo}ia hde nor on 
any good consideration, and bv it creditors being delayed in their just rights, the maker 
having intended to protect his propertv thereby from those who at the time wore his ere 
ditors Held, that the htbba was void according to equity and good conscience 

Appeal from a decree (23rd Apiil 1880) of a Divisional Bench of the 
High Court, varying a decree (9th May 1878) of the District Judge of Dacca 
This appeal arose out of proceeding in execution of a decree, and 
rais^ the question whether properties which were admitted [617J to have 
belonged, at one time, to the judgment debtor, who had died before these 
proceedings were taken, had ceased to belong to him in his lifetime, 
m virtue of a hibba executed by him in favour of his son This instrument was 
alleged to have been merely colourable, and made for the purpose of protecting 
his property from his creditors The property in dispute consisted of villages 
in the /illas of Dacca and Daulatpur formerly belonging to Abdul Ah, who 
died in 1867 Against Abdul All the respondents, as representatives of his 
deceased wife, Ifthakharunnissa, obtained a decree in 1866 for Es 52,913, for 
dower due In execution of this decree the respondents took the proceedings 
out of which this appeal arose In answer to the respondents petition for 
attachment of these villages, the appellant, a grandson of Abdul Ah, objected 
that they formed no part of his estate, having been given in a hihba, dated 4th 
October 1849, to his son, Wahed Ah, father of the appellant Wahed Ah, who 
was 18 years old in 1854, executed on the 11th March 1863, iktamama^t 
stating, among other things, that Abdul ^h had remained, notwithstanding the 
hibba, in possession and management of the villages Afterwards, m I869, 
Wab^ Aksued his father to have the thais set aside, and to have effect given 
to the hiooa This suit was dismissed by the District Court of Dacca, on the 
gMiund tha( the gift VI as purely nominal and invalid for want of possession 
2^n The High Court having reversed this decision, it was restored by the 
Judicial Committee, which held that it was not necessary to come to any 
oonolnsive finding as to the effect of the hibba of 1849, further than that it was 
kmarm, or more probably to be followed by a family settiemCnt — Ameeromista 
E Mtoon V Abedomm a Khatoon (L B , 2 1 A , 87 , 16 B L B , 67) The 

• Hy S(Ata*e 18 Bliz , o 6, ^ owmoufi oonveyanteg, gift#, and of 1,04, 

ot foods, whereby ereditois may be xn anywise disturbed, bindend, delayed or of 

th& irat tlfdits. Me utterly void 
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Committee held that the than provided that the father should have possession 
and control of the property during his life , and that, accordingly, the form of a 
smt to enforce rights which others might have under them to any share of the 
profits, accruing during his lifetime, would be one charging him m the oharactei 
of manager 

Meantime the respondents, then ramois acting by their guardian, obtained 
the above mentioned decree of 1866 

[618] Execution proceedings having extended over a lengthened period, in 
1878 the District Judge of Dacca had them before him for orders He dis 
allowed objections taken by Ameeroonissa Khatoon, mother of Abdul Hye, on 
her own, and on her son s, account On appeal to the High Court a Divisional 
Bench (Mittbr and White, JJ ), holding that a decision was requiied as to 
whether or not Abdul Hye derived title under the zkrars, remanded the proceed 
mgs Another District Judge of Dacca, who had succeeded to the office after 
1878, then gave the finding in part set forth in their Lordships judgment 
This was followed by the decision of a Divisional Bench of the High Court 
(White and Maclean, JJ ) to the effect that the htbba of 4th Octobei 1849 
was a contrivance on the part of Abdul All to defraud liis creditoi s , and 
should be treated, therefore, as a nullity 

On this appeal — 

Mr C W Arathoon, toi the Appellant, contended that the objections 
raised on behalf of the minor appellant to the sale of the properties ought to 
have been allowed Under the operation of the hibba of 1849, and the sub 
sequent ikrars, a family arrangement had been constituted , and whatever share 
the appellant might have on the family estate was derived from his father, 
Wahed All , so that he had a right to insist upon the validity of the htbba 
This was consistent with the language of the judgment in Ameeroonissa Khatoon 
V Abedoomssa Khatoon (L E , 2 I A , 87 , 15 B L E , 67) » 

Mr R V Doyne and Mr W 4 Hunter for the Eespondents were not 
called upon 

Their Lordships Judgment was deliveied by 

Lord Fitzgerald — It is fortunately unnecessary to state in detail the 
complicated transactions and the very piotracted litigation which characterire 
the case now before their Loidships The present proceeding relates to the 
execution of a decree against Abdul Ah, obtained so far back as 1866 by some 
of the representatives of his deceased wife, Ifthakharunnissa, and in respect of 
which a very considerable sum is still due 

The mam question for consideration is whether certain property which 
the decree holders have attached, and which the\ [619] seek to sell, formed 
part of the assets of Abdul All at the time of his death, and is liable to his 
creditors , and the answei to this question depends on whether a certain 
htbbanama^ dated 19th Assm 1256 (4th October 1849), made by Abdul All, 
m favour of his son, Wahed All, is benamt, or is fraudulent and void as against 
his creditors , and in order to deteimine these questions, it is necessary to 
examine the position of Abdul Ali and the condition of his family when that 
gift was executed * 

Abdul Ah was a zemindar, and prioi to 1849 had married jiwice, first 
Ifthakharunnissa, and secondly, Nurunnissa, b> whom he had a son, Wah4H 
Ah, and a daughter 

In October 1849 he was under a considerable liability for the dower of 
Ifthakharunnissa, ^o large that after her decease two of her representatives (the 
present decree-holders) obtained a decree as for their share for Es 62,000 

He was in 1849 the owner of a vanety of small properties, collectively of 
considerable value, but probablv not more than sufficient to enable him to meet 
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his engagements , and being thus situated, he appears, voluntarily and without 
any consideration, to have made the htbbanama of the 4th October 1849 
That instrument is as follows — 

“ To the Worthy of Bemembrance, 

“ Sriman Meah Wabed All of good behaviour 
Deed of gift of jumma lands executed by Moulvi Abdul All — As it is 
known that in such times as these there is no certainty of any man's life, and as 
I am now past 65 years of age, and that I have only you, my minor son, and a 
daughter, Srimati Fukurunnissa Khatoon, who is now without husband or 
offspring now in existence , and as on my death it would not be to be wondered 
at that you and your sister should fall to quarrelling about the property left 
behind by me , and as my daughtei aforesaid having had fiom her husband 
zemindaries and talooks, many properties, and is therefore well provided for, 
and I having already bestowed by regular deeds some of my property to my 
wife, Srijuta Nurunnissa Khatoon, and being in undisturbed possession with full 
rights of the lemamder of the zemindanos and talooks which I own and 
possess ” (the properties are here enumerated), “ I of my own free will and 
plea [620] sure, being in sound health and of my full knowledge and as it 
would be difiicult for you to live well and comfortably without my giving you 
all those talooks and zemindaries, do hereby confer upon you the above 
mentioned 10 annas 13 gundas 1 cowri 1 krant share of pergunnah Nurullapore, 
and the 7 anna share of pergunnah Idrakpore, in separate and respective 
shares, and in pergunnah Chundei dip, the khaiija talooks of Jo war Lalwa 
Banekachi, in their entirety, and 1 cause you to be put in possession thereof 
You shall therefore en]oy possession of all dwelling grounds, garden lands, 
cultivated and waste lands, homesteads, orchards, churs and sandbanks, new 
formations and reformations, roads and pasturages, with treco rivers and water 
courses, ponds and tanks, water and forest privileges, and pioceeds of fruits, 
hauts, markets, ghats (river crossings), ba/ais and all matters therein connected 
with the said talooks and zemindaries, with tenants, aerats, talookdars, 
howladais, and all other rent holders, rents m their entirety, to excavate or to 
fill up, to settle thereon dwellings, plant orchards and gardens, and by collec 
tions of the re\enue8 and by a transfer from the former names to voui own of 
all those talooks and zemindaries, at the office of the Collectorate, and becom 
mg full owner in right of me, with power to give or to sell, and you and your 
heirs in succession shall enjov possession thereof, and the rights of myself and 
my heirs therein are hereby abandoned and cease To which effect I have 
executed th^s deed of gift 

“ Dated the 19th Assin 1256 

This grant appears to have been duly registeied , but the instrument 
remained in the hands of Abdul \h, and nevei appears to have been in possession 
of or under the dominion of the grantee 

Wahed Ah was then but ten years of age, and his father, Abdul, continued 
m the possession and apparent owneiship of the property granted, and took and 
received and applied to his own use the whole of the income and profits He 
appears to^have continued in such possession to the time of his death 

The pi;pperty comprised in the gift seems to have been substantially the 
bldk of Abdul's then assets . and certainly, if that gift was to take effect, he 
left himself without the means of meeting his then existing liabilities 

11621] The gift was not followed or completed by any actual change of 
possesnipn, or of management, or apparent ownership 

On the 24th Jeyt 1268 (6th June 1861) Nurunnissa, the second wife of 
Abdul and motbei of Wahed, also executed a hibhanama in favour of hei son 
Wahed of considerable property obtained from her husband Abdul or inherited 
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in her own right , but no question arises on this instrument in the appeal now 
before their Lordships 

Wabed being still a minor, and shortly before he attained 18, was made to 
sign two tkmrs, both dated 29th Falgoon 1259 (11th March 1853) , that fiom 
Wahed^Ah to his father recites the hidba of the 19th Assm 1256 (4th Octobei 
1849) , and that his father, mother, and “ half mother ’ being alive, full brothers 
and sisters and half brothers and sisters might be born to him After further 
reciting that as Abdul, by leason of his gift to Wahed, was unable to make 
suitable arrangements for their maintenance, it became incumbent on him to 
do so out of the property received by him in gift , it then contains an agreement 
by Wahed to maintain his sister Fukhurunnissa, and any other sisters or half 
brothers to be afterwards born in joint mess during their minoritv, and on then 
coming of age to allow them certain fixed stipends for maintenance He also 
agreed, in case any full brothers should afterwards be born that he and they, 
subject to such allowances, should enjoy the properties in equal shares These 
words follow this disposition ‘ And thus I do make my brothers and sisters 
co-sharers in the p^-operty received by me m gift and the profits theieof ” The 
lArory concludes by declaring that during the father’s lifetime the whole of the 
property named in it wull lemain in the father’s charge, and under his manage 
ment and control 

Some time after the signing of these ihar^, \hdul married \meerooniS8a, 
mother of the minoi appellant 

After Wahed attained 18 he signed a thud ikrat, dated 16th Aughran 
1263 B E (30th Novembei 1856), in which, aftei reciting the two hibbas from 
the father and mother, it thus refers to the two foimei iktars “ That I being 
youi only son, and on account of youi ha\mg no other son possessed of all your 
affections, you had, so as to pi event that any disputes could arise with [622] 
any one in future, bestowed upon me by your favoui, and through the execufcion 
of a deed of gift dated the 19th Assin 1256 \our ancestial zemindaries, speci 
fied m the schedule Besides this, having settled upon my late mother, Nur 
unnissa, as hei marriage dower, your zemmdan of Tuppah Hawaii Jehanabad, 
and your talooks, etc , my mother afoiesaid as the owner thereof bestowed them 
upon me through a deed of gift dated the 24th Joistee 1258 , and I being the 
owner and in possession of that property, woith, in accoidaiice with the deed 
of gift, Rs 80,000, I did formerly give and execute, as addressed to you and 
to my mother, separate ikrai s (agreements) to the effect that all the properties 
named in the schedule of the aforesaid deeds of gift and othei properties should 
during your lifetime remain undei your control and in your possession That I 
did not possess the right of sale and gift ovei that property, and that should 
uterine brothers to me be born, the property, recei\ed in gift from my mother 
should be enjoyed by all of us in equal shares and promising, should I have 
sisters or half brothers and sisters, to make monthly allowances to them ” It 
then recites that the father had contracted a marriage with Ameeroonissa, w^ho 
IS stated to be a lady of good family that provision had been made foi the 
children of the formei marriages by the earhei ikiars, and that it was propei 
to make some provision for her and any^ children to be born of Ameeroohissa It 
then states an agreement by Wahed to make allowance to the daughters of the 
marriage, and that should any sons be born, they, his half-brothers, should enjof 
the property with him in equal shares, adding, “ and thus I constitute my 
brothers and sisters sharers in the property and in the piofits thereof " Wahed 
then grants an allowance to Ameerooni^^sa of Es 150 per month for her table, 
and Bs 500 a year, her clothes The ikrar contains a statement that the 
father was in possession of the property by virtue of the former ikrar s, and 
concludes by declaring that it will remain in his control and management 
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during his lifetime, and that neither Wahed nor his heirs should interfere or 
lay any claim thereto 

Boon after this last marriage of Abdul Ah disputes arose in the family, 
which resulted in a suit being filed in 1865 by Wabed against his father, to 
obtain possession of the properties conveyed [ 623 ] to him by the htbbas^a,nd to 
have it declared that the said tkrar^ weie not executed by him but were forged 
documents * 

Abdul All’s defence to this suit was that the htbbas had not been executed 
bond fide, but for the purpose of diminishing his credit 

Pending the litigation Wahed died in August 1866, and Abdul died m 
June 1867, leaving his widow Ameeroonissa and her two sons, the appellant 
\bdul and his brother Lotif, surviving , Lotif died soon afterwards 

After the death of Abdul the decree holders sought execution against his 
assets, and, tnter aha, against parts of the pioperty included in the htbhanama 
of 19th Assm 1256 (4th October 1849), which they contend is benami , that is 
to say, they allege that it was a transaction not intended to operate according 
to its tenor and effect, but merely as a covei from creditors, and further that 
it was fraudulent and void against creditors If they are correct in those con 
tentions that instrument cannot stand in their way the property remained the 
property of Abdul, and the ikrai under which the appellant claims is equally 
inoperative against them Their Lordships pass by a mass of litigation and a 
labyrinth of complicated questions which arose from time to time between the 
parties, and which will be found clearly described in the judgments pronounced 
from tune to time in the progress of the cause by Mr Justice MiTTER and 
other Judges, and then Lordships desire to confine their observations to the 
questions which arise on this appeal 

The questions which their Lordships have todeteimme are, whethei the 
gif^of 1849 was one of those known as a benamt transaction, oi was it other 
wise fraudulent and void as against the decree holders, whose decree was 
obtained in respect of a pecuniary liabilit\ existing at the time of the grant and 
still undischarged 

Their Loi^ships have considered those questions quite luespective of the 
statements, or declai ations, made by ^bdul post litem motam in the litigation 
between him and Ahmed, [Wahed 9] and where his object was to defeat his 
own deed 

On a fair and full consideration of the state of circumstances existing at 
the time of that hibba, and the course [ 824 ] of conduct pursued afterwards, 
their Lordships aie clearly of opinion that it was benamt to this extent, that it 
was a mere pocket instrument, not intended to operate according to its tenor 
and effect, but by which property was put in the name of Wahed but for the 
benefit of Abdul 

The possession remained with Abdul, and he appeals during his life to 
have acted as uncontrolled owner and for his own sole benefit There is some 
remarkable documentary evidence too from which it appears that after the 
hfbbat there having been from time to time accretions to the lands comprised 
in the htbba, and which according to the law of India follow the principal, 
those accjwtions were claimed by Abdul, and he obtained grants of them to him 
and his heirs 

The hibba was not, and could not, be dealt with as a family settlement , 
there does not appear to have been any occasion for it, and the grantee was a 
boy o{ ten, who is afterwards made to sign an ikrar^ by the concluding provi- 
sion of which it IS declared that the property is to remain in the control and 
management of Abdul during his life, and that neither Wahed nor his heirs 
should lay claim thereto 
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But, supposing the hibba to be operative as between the parties, their 
Lordships have still to consider whether it is to be upheld as against cireditors 
By Statute 13 £liz , c 5, all covinous conveyances gifts, and alienations 
of lands or goods whereby creditors might be in anywise disturbed, hindered, 
delayedi or defrauded of then just rights, are declared utterly void 

Whether or not that statute (which may not extend to or operate in the 
mofussil in India) is more than declaratory of the common law, so tar as it 
avoids transactions intended to defraud creditors, there seems to be no doubt 
that its principles and the principles of the common law for avoiding fraudulent 
conveyances have been given effect to bv the High Courts of India, and have 
properly guided their decisions in administering law according to equity and 
good conscience 

Mr Justice WHITE, in delivering the judgment of the High Court, observes 
* What was the position of Abdul All when he executed the hzbba of 
1849 ^ At that time he had hanging over [628} his head a larger liability 
under the kabrnnayna, or deed of dowei, which forms the subject of the present 
suit, and which he had executed when he married his hrst wife Ifthakharun 
nissa She had died leaving a married daughter, who has since died leaving 
infant sons if he decree holders, who are only some of the heirs, claim a 

2 annas share of the dower, and have been held entitled to Bs 62,000 odd The 
entire liability under the kabmnama was, therefore not far short ot five lakhs 
of rupees 

It IS not necessary to adopt the whole ot that statement It is suihcient 
to say that the liability was very large 

The Judge of the District Couit at Dacca makes use of the following 
remarkable language However binding tne documents may be as among the 
parties to them, we are beyond all doubt dealing with a gigantic fraud as 
regards third persons Until, however, we get a law directed against voluntary 
and fraudulent conveyances, we must go on searching in each case for specific 
proof of fraud, etc , generally, as now, finding that proof insufiicient ’ But in 
observing on that passage, Mr Justice WHITE, in the Appellate Court, 
observes “ If the hibbas are found, upon propel evidence, to be a contrivance 
to defraud creditors, they will not stand in the way of the deciee holdeis 
executing their decree against the properties mentioned in the hibbas The 
Statute 13 Eliz , c 5 which was enacted for the purpose of rendering convey 
ances m fraud of creditors void, is considered to be in affirm ince of the general 
principles of the law by which fraudulent transactions are liable to be vacated 
at the instance of those afiected by the fraud This statute has been universally 
applied within the teiritoiial jurisdiction of this Court on its Original Side , 
and whether it has or has not been applied by name in the mofussil, the principle 
on which it 18 founded has been frequently asserted there, and is in accordance 
both with Hindu and Mahomedan law ” 

Their Lordships observe then that in the primary Ccurt, where the Judge 
bad the witnesses before him, he treats the transaction as a gigantic fraud as 
regards third persons 

The Judges of the High Couit of Bengal arrived at a biiniiar conclusion 
on the facts of the case Their Lordships would be slow to difier from these 
tribunals thus concurring on conclusions [626] of fact, and they do not find it 
necessary to do so They have come to the conclusion that the hibba of 1849 
was a covinous instrument, not made bona Jide or on any good consideration 
and by which creditors (the holdeis of the decrees) have been delayed in then 
just rights , and, taking the whole transaction together, they are of opinion 
that ,1jbe intention of the settler was to protect the property from those who 
were his creditors at the time 
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Their Lordships are of opinion that according to equity and good 
conscience the hil/ba is fraudulent and void as against creditors, and that the 
decree appealed from is right, and should be affirmed, and the appeal 
dismissed , and will so humbly advise Her Majesty 


The costs must follow the event 


Appeal dismissed 


Solicitor for the Appellant Mi T L Wtlsofi 
Solicitors foi the Respondent Messrs Bariow and Bogeis 


NOTES 

t The Transfer of Property Act 1882 repealed Id Eliz l 5 , 27 Eliz 0 4 and the sub 
stance of those statutes are reproduced in sections 42 and 53 of *hat Act 

See also the following cases - 10 Cal , 951 (962) , 11 Bom 666 (675) , (1898) ‘23 Bom 
146 (170) , (1898) 23 Bom 406 (411) (1900) 25 Bom , 202 (208) , (1900) 13 C P L R 180 

(182) (1904) 17 C P L R , 24 (20) (1898) 2 O C 149 (170) (1901) P R 6 ] 

[local 626 ] 

PRIVY COUNCIL 

The 6 th December, ISSd 

Pri- SEhT 

Lord Fiizorkald, Sir B Pkacock, Sir R P Collier, 

Sir R Couch and Sir A Hobhousb 


Hardi Naiain Sahu (Defendant) Appellant 

versus 

Rudei Perkash Misser (a minor) b> 

Abdul Hve and otheis (Plaiiitift) Respondent 

[On appeal fiom the High Court at hoit William in Bengal J 

Bights of purchaser of co shate) s intejest in joint family piopeitg --Fotmal 
objection to minoi s representative 

When tht right, title and interest of a co shaicr in joint f unil> estate are so^d in 
execution to satisfy a decree against him iiersonally, the purchaser acquires merelj the right 
of the judgment debtoi to compel i partition igainst the other co sharers Deendyal Lai \ 
Jugdeep Narain Singh (L R 4 I A 247 I L R 3 Cal , 198) referred to and followed 

A money decree having been made against the f ithcr of i f imilv, and the decree holder 
having caused to be attached the family estate and brought to sale the father s light title, 
and interest therein Held, that by the sale not the father s share, but that interest which 
he had, vi/ the right which he would have b id to a partition and to what would have come 
to him under it, passed to the purchaser 

The family, governed b> the Mitakshara, consisting of father, mother and minor son, 
at the time of the decree the Court below had decreed [627] to mother and son one third 
each leaving one third to the purchaser A second son was born, and the mother died 
pending this appeal, the two sons becoming parties in respect of her share Held, that on 
this appeal, preferred by the purchaser the decree should stand, the appellant having got 
quite as milth as he would have got if the decree had been more correct in form, as ht 
had obtained all that he would have been entitled to on a partition, without being left to 
demand it 

«wrtThe suit having been biougbt by a manager, appointed by the Court of Wards on behalf 
of au infant who had a right to sue, an objection to the manager’s authority was disallowed, 
as merely technical 

Appeal fiom deciees (23rd Apnl 1881 and 9th September 1881) of a 
Divisional Bench of the High Court, reversing a decree (25th July 1877) of the 
Judge of the Bhagulpur district 
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The appeal related to the question, what were the rights of a purohasex 
at an auction sale of the right, title, and interest of a co-sharer in a joint 
family estate The family, governed by the Mitakshara, consisted (at the 
time when the judgment under appeal was given) of a father, mother, and 
minor son The property was half a village m the Monghyr district, mouzah 
Singh6l, the whole village having belonged to Jai Perkash Missei, from whom 
it was inherited by his two sons, one of whom was Shib Perkash Misser, the 
father of the minor plamtilBf, Euder Perkash Misser Each brother took half 
of mouzah Singh6l, on a partition in 1871 Shib Perkash Missei, after that 
date, became indebted to the appellant Hardi Narain, a mahajan, who, on 4th 
March 1873, obtained a deciee against him for Bs 6,939, and in execution 
attached, caused to be put up for sale, and himself bought the right, title, and 
interest of Shib Perkash in eight annas of mouzah Singh6l 

Meantime, m the same year, Shib Perkash Missei made a gift of liis 
interest in the family property, dated 30th July 1873, in favour of Eudei 
Perkash his minoi son And in 1873, upon an application made by the minor’s 
mother, Dhanapati Koer, the Judge of the Bhagalpur district, on the 1st 
September in that yeai, made an order directing the Oollectoi of the Monghyr 
district to take chaige of the minor’s estate This Collector, having done 
so, appointed Abdul Hye to be the manager of the minor s estate 

[ 628 ] In April 1867 the minoi, by his manager, brought the suit out ol 
which this appeal arose, alleging that from the date of his birth, m 1866, he 
had acquired rights in the familv estate, the half of mouzah Singh6I, which 
being the pioperty of a joint family, and without specification of shaies, was 
not liable to be sold in execution of the deciee against his father He, there 
fore, claimed to lecover possession with mesne profits 

The defence was that the sale was binding on the plaintiff, who^was 
bound to pay the debt of his father , the family estate being liable to be sold, 
as it had been, in satisfaction of the decree It was also objected that the 
minor was not legally repiesented b> the Couit of Wards under s 12 of Act 
XL of 1858 

Afterwaids, on a petition foi the anpointment of the manager, Abdul Hye, 
to represent the minoi in this suit, the District Tudge, on 7th June 1877, 
recorded that it was unnecessary to pass an ordei thereon, as the Collector was 
the propel peison to represent the minor 

Issues having been fixed, laising the questions whether the plaintiff was 
duly repiesented, and whether the attachment and sale had deprived the minoi 
of his interest in the half of mouzah Singh6l, legaid being had to the nature 
of the debt on which the decree was obtained, the Judge of the Bhagulpui 
district dismissed the suit His leasons were (1st) that the plaintiff, 
undei tbe Mitakshara, was not entitled to maintain this suit, which 
was for the recovery of the whole of the ancestial family estate, one half 
of mouzah Singh61, during the father’s lifetime , also (2ndly) that the said 
family estate had been sold in execution of a decree as (m the Judge’s 
view of the law) it lawfully might have been, for the payment of the 
debts of the father, not proved to have been incurred for an> •immoral oi 
unlawful purpose On appeal to the High Couit, a Divisional Bench 
(MlTTEB and TOTTENHAM, JJ ) refused to allow an objection that the 
order of the District Judge, directing the Collector under s 12 of Act 
XL of 1858 to take charge of the minor’s property, was wrong, holding 
that this did not affect the case as now presented to the Court They 
also rejected another contention that this suit could not he decided [ 629 ] on 
the merits because, as it was alleged, the plaintiff was bound by an order, 
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passed upon bis father’s petition, refusing to set aside the sale under s 256 of 
Act VIII of 1869 Their judgment proceeded thus 

As regards the grounds upon which the lower Court has dismissed the 
suit, it seems to us that the District Judge is cleaily wrong in holding that 
under the Mitakshara law, the plaintiff during his father’s lifetime is not com- 
petent to maintain this suit for the whole of the share of the property in 
dispute, which belonged to the joint family On the other hand, the suit 
would have been open to objection, if he had brought it for an undivided share 
of the family property {vide XII, Weekly Eeporter, page 478) 

“ It is not absolutely necessary m this case to determine whether the 
debts, for the satisfaction of which Shib Perkash’s property was sold, were of 
such a nature as would be binding upon the sons It seems to us that what 
was sold in execution of deciee against Shib Perkash was simply his rights and 
interests m the disputed property, and that the present case is governed by the 
ruling of the Judicial Committee m Deendyal Lai v Jugdeep Naratn Singh 
(L B , 4 I A , 247 , I L R , 3 Cal , 198) ’ 

The judgment concluded as follows — 

“ We do not think that, for the purpose of determining what the interest 
of Shib Perkash is in the disputed property, the respondent Hardi Narain 
should be referred to a separate suit Following the decision of this Court in 
Special Appeal No 1728 of 1877, decided on the 11th April 1878 (an unreport 
ed case), we think the matter may be enquired into and finally determined in 
this suit In that enquiry the mother of the minor is a necessary party, and 
ID her absence we refrain from expressing any opinion as to the contention 
raised before us, that the family being governed by the Mithila law, the father 
IS entitled to a double share In the lower Court the respondent Hardi 
Narain alleged that the family is governed by the Mithda law and there is 
nothing in the record which would go to show that he gave up that contention 
There is no difference between the Mitakshara and the Mithila law, so far as 
the questions [ 680 ] disposed of by our present judgment are concerned There 
fore we have treated the case with lefeience to those questions, as if it was 
governed by the Mitakshara law There may be some difference between the 
two schools of Hindu law as regards the question of the father s share in a 
partition of ancestral property But upon that point, as we have already said, 
we express no opinion now For the purpose of disposing of that question, we 
remit the following issues for the determination of the lower Court — 

“ First —Is the family of the plaintiff governed by the Mithila or the 
Mitakshara law 

“ Second — If governed bv the former law, whether Shib Perkash was the 
eldest born son of his father, and what is his share in mouzah Singh6l 

'' In the trial of these issues, the mother of the plaintiff is a necessary 
party, and accoidingly we direct her to be made a party to the suit ” 

The successor in office of the District Judge having made the return that 
the family was governed by the Mitakshara, the same Bench of the High Court 
gave judgment as follows — 

“ We are of opinion that the finding of the lower Court, that the plaintiff’s 
family is governed by the Mitakshara law, is correct Upon the evidence there 
IS no room for doubt that the plaintiff belongs to a tube of Brahmins called 
Sbukaldipi, living in vanous parts of Northern India, quite separated in social 
intercourse from the other tribes of Brahmins Although they are scattered 
over a large tract of countiy, they are not blended with the tribes of Brahmins 
of the districts in which they reside A short description of their tribe is to be 
found at page 102. Shemng’s ‘ Hindu Tribes and Castes ’ ‘ The Shukaldipis 

are found,’ says Mr Shernng, ‘in considerable numbers in their pnmitive seat, 



EUDEB PEBKASH MIsSEB &o [l883j 


LLJt. 10 CaL 081 


yet many families have migrated to other parts of the country They do not, 
however, form alliances with other Brahmins, though they freely intermarry 
amongst themselves * 

Although there are some discrepancies and contradictions in the de 
positions of the witnesses examined by the plaintiff, [631] yet all are 
agreed upon this point that the Shukaldipis are governed by the Mitak 
shara law The two witnesses examined by the defendant also prove 
that Shukaldipi Brahmins residing in countries on the south of the 
Ganges are governed by the Mitakshara law Although the plaintiff’s family 
resides m a country governed by the Mithila law, yet the two facts clearly 
established in the case, viz , (l) that it belongs to a tribe of Brahmins who do not 
intermarry with the Mithila Brahmins, and (2) that the aforesaid tribe of 
Brahmins is generally governed by the Mitakshara law, are almost conclusive 
proof that the plaintiff’s family is governed by this latter law Therefore, the 
father’s interest m the family propeity must be defined by the Mitakshara law 

'' It has been contended befoie us, that since the institution of the suit, 
another son has been born to Shib Perkash, and that he is entitled to a shaie 
on partition But this contention is not valid The propeity that passed to 
the defendant by the auction sale was the share and interest of the father 
seized and attached in execution of decree in the month of April 1873 [see 
Stiraj Bunsi Koet v Sheo Persad Stngh (L R,6I A, 88, I Jj E,5 Cal , 
li8,4C L E, 226)] The defendant is, therefore, entitled to the share < 
which would have been allotted to the father if a partition of the family pro 
perty had taken place then And as under the Mitakshara law the mother 
IS entitled to a share on partition, the property is to be divided into three 
equal parts, one share being allotted to the defendant, and the remaining two 
to the minor pla^intiff and his mother, respectively There is no prayei for 
partition of the estate by metes and bounds Nor is it essentially neoesBary 
to effect such a division to constitute a paitition under the Mitakshara law 
A partition undei that law may be effected by defining the extent of tne rights 
of the several members We, theiefore, awaid to the minor Euder Peikash 
and his mother two thirds share of the piopeity in dispute, and direct that each 
of them do recover possession of then respective shaies in the property m 
dispute Under the circumstances of the case, we think that each party should 
bear his own costs in this litigation in all the Courts ” 

[632]The decree which followed upon the foregoing judgment was afterwards 
amended, upon a review, by the addition of an order for mesne profits After 
this appeal had been preferred to Her Majesty in Council, Dhanabati Koer, the 
wife of Shib Perkash Misser, died leaving anothei son, born after the date of 
the decrees under appeal The parties on the record were altered accordingly 
On this appeal — 

Mr S F Doyne and Mr C W Arathoon appeared foi the Appellant 
Mr J D Mayne and Mr C C Macrae for the Eespondent 
For the appellant it was objected that the order of September 1873, 
directing the Collector to take charge of the minor’s property having been 
incorrect, this suit was not properly brought in the name of the manager It 
was argued that as the minor would not have been bound by an adverse decree 
made in a suit brought in his name by a peison not having a title to sue, so 
also this suit could not be maintained with this defect in it 

For the respondent it was answered that if the Collector was not guaidian 
of the infant on behalf of the Court of Wards before the order of 7th June 
1877, he thereupon became guardian ad htem 
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Their Lordships decided that the objection was untenable Beference was 
made to s 578 o/ the Code of Civil Procedure, Act X of 1877 For the appel 
lant it was then argued that the judgment of the High Court could not be 
upheld As regards the liability of the family estate to be sold in execution 
of the decree of 4th March 1873, that estate was then and had been during the 
time when the debts were incurred, in the hands of the father, Shib Perkash 
Misser, as manager He being competent to contract debts, binding on his 
son, and rendering the family estate liable, had done so Ancestral property 
was not exempted fiom liability in respect of a man’s debts because a son was 
born to him , the legal obligation being imposed on the son to pay his father’s 
debt unless incurred foi any immoral or illegal purpose Beference was made 
to iSuraj Bimsi Koei v Sheopiosad Stiigh (L B,6I A, 88, I L E,5 Cal , 
146 ,4 0 L E , 226) and Girdharee Lai v Kantoo Lai (L E , 1 I A , 321), 
where, as here, a Hindu family consisted of [633] father and son, the fathei 
was manager of the joint property, and was guardian of the son and the 
fathei ’s act of getting into debt bound the share of the son in the family pro 
pert^ , save in the excepted case of debts impropeily incurred, which had not 
arisen here The fathei could impose, and b\ his getting into debt had 
imposed, the burden of satisfying the decree That shaies in ancestral estate 
might be so charged as that upon partition they went to creditors appeared 
from the decisions of the High Court Beference was made to Deendyal Lai 
V Jiigdeep Narain Singh (L E , 4 I A , 247 I L E , 3 Cal , 198) But it 
was distinguished that in this case “ the light, title, and interest ” of the fathei 
m the family estate was his interest as a manager who had incurred debts 
binding on the other members of the family 

Beference was also made to Umhica Pinmd Tewary v Bam Sahat Lai 
(I LE. 8 Cal. 898) 

e As regards the interest of the deceased w ife and mother It was a question 
whether she could be said to be entitled to a share under the Mitakshara , see 
chapter I, ss 7 and 11 It was true that the wife of the father had been held 
entitled to a share on a partition taking place between a father and a son in 
Sumrun Thakoor y Chunder Mim Misser (I L E , 8 Cal , 19) But, in the 
absence of a partition (and here there w as no partition except so far as the High 
Court treated the family estate as subject to partition), the wife was entitled 
only to maintenance, not to a share 

For the respondent it was submitted that the question being what was the 
interest of the father, when his “ right, title, and interest ” were brought to 
sale, it could be ascertained by determining what share he would obtain upon 
a partition Each member of the family had an equal interest, and the extent 
of that inteiest was deteiminable by wba^ they would receive upon partition 
The appellant by his purchase acquired only the right, title, and interest of the 
respondent, Shib Perkash Misser, in the eight annas of mouzah Singhol, which 
was an undivided one third share therein 

Beference was made to the judgment of MiTTER, J , in Umbica Prosad 
Tewary v Bam Sahai Lai (I L E , 8 Cal , 898) and Bamphul Singh v Deg 
Narain Singh (I L E , 8 Cal , 517) 

[684]* The minor plaintiff would have been entitled to a decree for posses- 
sion of the whole family estate subject to the declaration that the respondent, 
as purchaser, had acquired the undivided one third share, and was entitled to 
take the whole subject to a deduction of that share, or those shares, which (as 
in DeendyaVs case) belonged to the other co sharers In this case, however, 
the High Court, avoiding circuits of procedure, had directed a partition 
declaring the minor to be en^tled to possession with mesne profits 
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The plamtiff had, therefore, got no more than he was entitled to, the 
appellant suffering no loss, but receiving what otherwise he would have had 
to resort to a partition m order to obtain 

Mr R V Doyne replied, contending that it could not be insisted that the 
proceedings were of the same effect as a partition 

At the conclusion of the arguments their Lordships’ Judjfment was 
delivered by 

Sir Rioh^J^d Gouoh — Three questions have been raised before their 
Lordships in the hearing of this appeal The first was disposed of in the course 
of the argument It was this That the suit was brought by the manager 
appointed by the Court of Wards on behalf of the infant plaintiff , and that the 
manager had no authority to represent the plaintiff m it Without consider 
ing whether he had authoiity or not, their Lordships were of opinion that, if 
the plaintiff had a right to sue, the objection was onl\ a formal one and could 
not be allowed to be laised in the present appeal 

The next and the principal question in the case was, what right oi 
interest in the property, which is the subject of the suit, was acquired by the 
appellant, Hardi Narain, by his purchase at the sale in execution of a decree 
which he had obtained against the father of the respondents, Shib Perkash 
Missel ? It appears that Shib Perkash Misser i\as indebted to Hardi Narain, 
partly on account of a mortgage, and partly for further advances and that Hardi 
Narain brought a suit against him in ordei to recover the debt, and obtained 
a decree on the 4th of March 1873 The decree was the ordinary one for 
the payment of the money , and this case is distinguishable fiom the cases 
where the father, being a member of a joint family governed by the Mitak 
shara law, had mortgaged the family property to secure a debt, and the decree 
[688] had been obtained upon the mortgage and for a realization of the debt 
by means of the sale of the mortgaged property It is a simple money decree, 
which states that the claim was to recover Bs 6,335, principal and interest, 
and 16 That a decree be passed in plaintiff’s favour for the amount of claim 
and interest on the principal for the peiiod pending judgment of the case, and 
costs with interest on the entire amount, at the rate of eight annas per cent per 
mensem from to day till lealization ’ The property was attached on the 1st 
of April 1873 , and the attachment being by an order prohibiting the defend 
ant from alienating the property , it purported to be, as it must have been, an 
attachment of the entire eight annas , but what was attached and subsequentl\ 
sold really was the right, title, and interest of the father, against whom the 
decree had been obtained, m the eight annas and it is clear from the teims oi 
the sale certificate that this is what was sold and purchased by the appellant 
The sale certificate, which was given after some questions had been raised by 
the father with respect to the regularity of the sale, and the sale had been 
confirmed by the High Court, which questions it is not necessary to consider 
stated that an application had been made, and the sale pioclaination was 
issued — “ and the said property was on the 5th August 1873 sold for 
Bs 6,800 , and whatever nghts and interests tlie said judgment debtor had in 
the said property were purchased by Baboo Hatdi Naiain, decree holdei, auction- 
purchaser ” It then went on, after Speaking of the payment of the purchase 
money, to say “ Therefore this sale certificate is granted to Baboo Hardi 
Narain, decree-holder, auction purchaser , and it is proclaimed that whatever 
nghts and mteiests the said judgment debtor had in the said property having 
ceased from the date of the auction sale passed to the said decree holder 
anction*purchaser ’* Therefore what was purchased on that occasion weie the, 
rights and interests of the father , and this is precisely like the case of De&ndyal 
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Lai V Jugdeep Naratn Singh (L E , 4 I A , 247 , 1 L R , S Cal , 198), where 
iiheir Lordships held that, the purch&fte being as it was here, by the person 
who had obtained the decree, only that passed which the father, the person 
against whom the [ 636 ] decree was obtained, had The judgment in that 
case delines what is actually sold At page 253, speaking of the decision of 
the High Court at Calcutta in the Full Bench case which is so often referred 
to, their Lordships say ** So long as Bhagwa lived — that is, the man against 
whom the decree was obtained — “ he had an interest in this property which 
entitled him, if he had pleased, to demand a partition, and to have his share 
of the joint estate converted into a sepaiate estate The bond holder had 
sued on his bond, obtained a decree, taken out execution against the joint 
property, and become the purchaser of it at the execution sale The interest 
which is purchased is not, as Mr Doyne argued, the share at that time in the 
property, but it is the right which the father, the debtor, would have to a 
partition, and what would come to him upon the partition being made That 
IS the answer to Mr Doyne s argument that the father was entitled to a half 
What the father was entitled to, and what the purchaser became entitled to, 
was what the father would get if a partition had been made, which was only 
a third of the eight annas share According, therefoie, to the authority of 
Deendyal Lai v Jugdeep Naiain Singh (L E , 4 1 A , 247 , 1 L E , 3 Cal , 
198) the present appellant became entitled only to the one third treating it as 
if the sale was to operate as a partition at that time 

The case of Deendyal has been recognized in a subsequent case of Snraj 
Biinst Koer v Sheo Prosad Singh (L R , 6 I A , 88 , I L R , 6 Cal , 148 4 
C L E , 226), m which that decision was acted upon, and which case is also 
applicable to the present 

The other question which has been raised before their Lordships is this 
Th^ High Court, when the case came before it on appeal — having satisfied 
itself that the present appellant, by his purchase, took only the interest which 
the fathei had, and if a partition had been made at the tune of the sale the 
motfaei would have been entitled to a third, and the son, who was then living, 
would have been entitled to anothei third— -directed that the mothei should 
be made a party to the suit, it having been found that the lights of the parties 
were governed by the Mitakshara law The mother having been made 
a party, the High Couit then made what in effect is a partition of the property 
w^hioh was the subject of the suit, making a decree that the [687] mother 
and the son should each recover one third, leaving the remaining third 
in the appellant’s possession After the decree and pending this appeal, 
the mother died, and a second son having been born, the two sons are now 
parties to this appeal in respect of hei share The question which has been 
raised is whether the decree whicli has been made bv the High Court ought 
to stand or not 

According to the judgment of their Lordships m DeendyaVs case, the 
decree, which ought properly to have been made, would have been that the 
plaintiff, thefiist respondent, should recover possession of the whole of the 
property, with a declaration that the appellant, as purchaser at the execution 
sale, had acquired the share and interest of Shib Perkash Misser, and was 
entitled to take proceedings to have it ascertained by partition So that, m 
fact, the appellant has got a decree more favourable to himself than he was 
entitled to He retains possession of one third, instead of being turned out of 
the possession of the whole and left to demand a partition 

Their Tjordships, therefore, think that there is no ground for altering the 
deoree of the High Court, although it may have gone beyond what was neoes- 
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sary ot proper The decree is not strictly right, but the appellant does not 
sufifei by that He gets all that he would be entitled to if a partition weie 
made 

Their Loidships will, therefoie, humbly advise Her Majesty to alhrm the 
decree of the High Court and to dismiss the appeal The appellant will pay 
the costs 

ippeal dismisbcd 

Solicitor foi the Appellant Mr T L Wihon 
Solicitoi for the Respondent Mr H Tieasure 


NOTES 

[ I THE AUTHORITY OF THIS CASE— 

Thib case like Deendyal a case was misunderstood until the Priv> Couicil decision in 18 
Gal 21 It was erroneously believed to lay down tli it where the suit was against the father 
alone and in execution, ‘ the right title and interest of the father was sold his interest aloiit 
passed by the sale ind not th it of the son also — (1884) 9 Bom 305 (1885) 8 Mad 376 
(1886) 9 Mad 188 (1886) 9 Mad 343 , (1884) 8 Bom 481 489 

The case of 13 Gal 21 showed that these aie not proper tests to appl> \i/ whether the 
decree was a money decree or a mortgage decree whether the son was a party or not — 
(1886) 8 All 205 495 (1886) 9 Mad , 424 (1887) 11 Mad 64 12 Mad 142 11 Bom 37 
12 Bom, 625 691 15 Bom , 87 (1895) 20 Bom 385 21 Bom 616 15 Gal 70, 

17 Gal , 689 

See the Notes to 8 Cal 198, in the Law Reports Repripts where this subject is fully 
dealt with 

As regaids the question when the decree iniy be impeached in execution see (1909) 32 
Mad , 429 19 M L J , 401 • 

As regards general presumptions one wa} orthootlur respecting the cvteiit of interest 
passing to the purchu'^or see (1892) 14 All 190 , (1890) 15 Bom , 87 

II THE RIGHTS OF ALIENEE FROM COPARCENER - 

The alienee obtainn the interest existing it tlie date of tin alienation — 3 Cal , 198 oGal 
148 ,10 Gal ,626 23 Gil 262 25 Mad , 690 (1911; 21 M L J , 946, overruling 14 Mad , 40S 
and this is to be ascertained bv partition, the alienee according to the recent Madras case not 
being a tenant in common with the coparceners— (1913) 36 AT L T 186 disse'ntinq from 
35 Mad 47 

III FORM OF DECREE— 

See also (1887) 9 411 672 

lY CLASS GIFTS- 

It has been held that the iiiiiglish lule in Leake \ liobinson is not ippltcable, and thi 
gifts to a class will not f 111 merely b> leason of its failure in the cast of some mcmheis 
thereof— 88 Cal , 468 P C 15 G W N 393 

As regards gifts to the next generation see (1884) 6 All 560, locording to which thev 
operate on the interest of the donor, whatever be the effect as regards those born thereafter , 
also 32 Cal 992 9 C W N 749 ICLT 482 ] 
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The 24th Aprils 1884 
Present 

Mr Justice Mcdonell and Mr Justice Field 

loyUra and anothei Plamtiiis 

versus 

Bamhan Sirdar and another Defendants 


Will — Stndhan -•Maintenance to widow not expressed nor denied by will 
The right to maintenance being one given to a widow by the Hindu law that right 
cannot be taken awa> except by exprehs language to that effect 

A gift of stiidhan is not equivalent to a piovision for maintenance 


One Joytara Bibi and her daughter, the foimer being the elder widow of one 
Huridhun Sirdar (deceased), sued the younger widow of Hundhun and her 
children to obtain maintenance at the rate of Es 8 per mensem out of the 
estate of the deceased Hundhun 


The defendants contended that the deceased had left a will, and that 
under the tenth paragraph of that will there was a gift to Joytara, in the 
following words — of gold and silver ornaments and clothes and the cash 
and the money due to her by others as belonging to the funds, which she 
possesses either known to the family or not, ' and that there being no separate 
protision m the will for the maintenance of Joytara and her daughter they 
were not entitled to claim it 


The Munsiff held that the will made no pioyision for the plaintiff's mam 
tenance, but that they were entitled to obtain it under the Hindu law, and he 
therefore decreed the suit in favour ot the plaintiffs, allowing maintenance at 
the rate of Rs 3 and Re 1 8 pei mensem, respectively, to the mother and 
daughtei 


The defendants appealed to the Suboidmate Judge, who held that, inasmuch 
as the will allowed no maintenance to the widow, she was not entitled 
to claim it , but held that the daughter, who was unprovided for by the will, 
was entitled to obtain maintenance until the time of her marriage, and he 
hxed Rs 2 per mensem as the maintena ice payable to her 

[689] The plaintiff, Joytara, appealed to the High Conit 

Moulvi Setajul Liam foi the Appellant contended that the lower Court 
was wrong in holding that the effect of the will was to exclude the widow 
from maintenance , and that the maintenance allowed to the daughter was too 
small 


Baboo Orlsh (Jhtinder Chomdui y for the fiespondent 

Judgment of the High Court was delivered by 

Fluid, i — We thmk this appeal must succeed with respect to the daim 
for t he widow's m aintenance The S ubordinate Judge aigues that, because 

•Appeal from Appeals Ueoree No 2182 ofieM. agamat of^boTgij^ 

pass Dut.Se^d Suboidin^ Judge of Timorah, dated JlstofJuly 1888, modifyingtlw 
deetee d Baboo Bdian Lol Mukrajee, Mnneia ol Bamraigram, datsd Vltk Dumber 
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there is no express provision for maintenance in the will, the widow is not 
entitled thereto , and he considers further that, as she was allowed to retain 
certain clothes and ornaments, it was unnecessary to give her any maintenance 
in addition We think that a gift of strtdhan is not equivalent to a provision 
for maintenance , and the right to maintenance being one which the widow 
has under the Hindu law, that right cannot be taken awa> unless by express 
language to this effect We therefore set aside the decree of the Subordinate 
Judge and restore that of the Munsif, making an allowance of Bs 8 a month 
to the widow as maintenance 

As to the daughter’s allowance, we see no reason to interfere The appeal 
will be decreed with costs to the appellant in proportion to the amount as to 
which she succeeds 

Appeal allowed 


NOTES 

[ The award of maintenance and the extent thereof depends on the independent means 
of support possessed by the widow — (1902) 29 Cal , 667 6 C W N , 530 , (1899) 21 All , 

282 

A Hindu can dispose of his property b> will, free of his widow’s claims for maintenance, 
BO long as he leaves sufiicient property th ref or — (1890) 17 Cal 886 (1888) 15 Cal , 292 

(806) , (1889) 12 Mad , 490 (494) see also (1908) 12 C W N b08 , (1908) 86 Cal , 76 (right 
on partition may be defeated) ] 
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APPELLATE CIVIL 

The AMh April, lt(84 
Present 

Mr Justice McDonele and Mr Justice Field 

Wooma Pershad Roy and others Defendants 

versus 

Grish Chunder Prochundo Plaintiff 


Hindu law — Inheritance — Insanity 

la order to exclude a person from inheritance under the Hindu law, on tjie ground of 
insanity, it is sufiicient to prove insanity at the time when succession to the propert\ opens 
out 

This was a suit to obtain possession of 1 anna 15 gundas shaie m taluq 
Kismut Durgapui by light of inheritance, and to [840] set aside a putni 

Appeal from Appellate Decree No 2119 of 1882, against the decree of Baboo Gonesh 
Chunder Chowdhr^ , Subordinate Judge of Rajshahye, dated 24th July 1882, affirming the 
decree of Baboo Probode Chunder Dut, Munsif of Natore, dated the 81st of August 1881 
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pottah One Bama Nath Sidhanto was the original owner of the share After 
his death, his two daughters, Gourmoni and Kalimoyee, came into possession 
of the property in the ordinary course of aucoeaaion K&limoyee died leaving 
a son, Sossi Saran Subsequently, on the death of Gourmoni, who left no 
issue, the plaintiff, as the grandson of the original owner’s brothei, claimed the 
property from the heirs of an alleged putnidar of Gourmoni, alleging, among 
other things, that Kalimoyee’s son, Sossi Saran, being insane at the time of 
Gourmoni’s death, was incapable of inheriting The defendants alleged that 
Gourmoni had granted to their father a putni of these lands, and that since 
their father’s death and the death of Gourmoni they had been m possession, 
and had paid rent fiist to Sossi Saran and afterwards (on his disappearance) 
to his wife as the mother and guardian of his infant sons , that Sossi Saran 
was not insane 

The Munsif found that Gouimoni had no powei to alienate beyond hei 
lifetime, and that Sossi Saran was insane at the time of Gourmoni’s death, 
and was therefore incapable of succeeding to the property of Rama Nath , he, 
therefore, gave a decree in favoui of the plaintiff 

The defendants appealed to the Suboidinate Judge, who dismissed the 
appeal, holding that Sossi Saran was insane at the time of Gourmoni’s death , 
adding ** that he ma\ not have been a perfect idiot, but I think theie can be 
little doubt that his mind was deranged, and that he was unfit for the ordinary 
intercourse of life and as such was incapable of inheritance ’ 

Baboo Sreenath Da& and Baboo Mohe^h Chunder Chowdhry foi the 
Appellants 

Mr Evans, Baboo Mohtni Mohun Eoy and Baboo Ktshon Mohun Boy 
for the Respondents 

^ The Judgment of the High Court was delivered by 
Field, J — The first point raised in this appeal is, that insanity at the 
time when the inheritance falls m is not, according to the Hindu law , a dis> 
qualification for inheriting, but that according to that law it must be shown that 
the person who is sought to be disqualified was insane from his birth We find 
[640 that this question has » been concluded by authority See the case of 
Dwarka Nath Bysak v Mahendrn Nath Bysak (9 B L R , 198) It was then 
decided on appeal fiom the Original Side, that insanity at the time when the 
succession opens out is sufficient to disqualify We find that the same point 
had been previously decided by two learned Judges of this Court in the case 
of Braja Bhiikan Lai ihusti v Btchan Dotn (9 B L R , 204, note) It was 
held the othei day by a Division Bench of this Court in the case of Bam 
Sahyc Bhukkut v Lala Laljee Sahye (I L R , 8 Cal , 149 , 9 C L R , 457) 
that under the Mitakshara law a person who is at the time insane is not 
entitled to share upon a partition in a joint family This case though not a 
direct authority, supports the view taken m the two previous cases already 
referred to We must, therefore, decide against the appellant upon the first 
point 

Then it is contended that there is no sufficient finding to suppoit the 
judgment of the Court below^ It is said that the Subordinate Judge has not^ 
found that degree or that kind of mental derangement which would be sufli 
oient to create disability The Subordinate Judge proposes to himself as the 
second issue to be tried whethei, at the time of the death of Bama Nath’s 
dau^ter, Gourmoni, her sister’s son, Sossi Saran, was insane, and he answers 
this by saving m his judgment “ It appears to be clearly and satisfactorily 
proved that Sossi Saran was insane at the time of Gourmoni’s death ” He 
then goes on to add a few remarks and finishes up by saying ** I think there 
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can be little doubt that his mind was deranged, and that he was unfit for the 
ordinary intercourse of life ” It is said that his being unfit for the ordinary 
intercourse of life is not evidence of insanity We think the Subordinate 
Judge did not mean to say that it was The observation that he was unfit 
for the ordinary inteicourse of life was added on to the finding that his mind 
was deranged, and might well be meant to imply that this was the consequence 
of mental derangement We think there are no grounds for this appeal, 
which must therefore be dismissed with costs 

Appeal dt^mt^sed 

* NOTES 

t also the following cases —(IflHl) 8 Cal 149 919 (188S) 5 \11 509 (1872)9 

BLR 198 (1905) 28 All 247 ] 

[6M] CEIMINAL MOTION 

The 22'nd April, 7884 
Present 

Mr Tttstice Mitter and Mr Justice Norris 
In the matter of Jhabbu Singh and others Petitioners 

Limitation — Att XV oj 1877, s 12 — Exclusion of time m 
obtaininq copy of judgment 

Certain accused persons were convicted on the 29th Pebruarv 1884 and made their Jrst 
application for a copy of the judgment on the 25th March tendering stamped paper for suoh 
copy on the 26th and 29th March The cop\ was prepared on the SOth, and the prisoners 
who had been admitted to bail on the 5th March presented their app< al on the 7th April 1884 
which was rejected as being out of time Held that the appeal ought to have been admitted 

On the 29th February 1884 two men weie cdnvicted of noting and sen 
tenced to six months’ rigorous impiisonment On the 6th March they presented 
a petition through a Mukhtar, stating that they had been unable to appeal 
because thev were unable to obtain a copy of the judgment (at that time they 
had as a matter of fact made no attempt to do so) , but that they would 
appeal as soon as they obtained a cop\, and they further asked to be admitted 
to bail The Sessions Judge released them on bail The prisoners applied foi 
a copy of the judgment on the 25th Maich, the stamp sheets of paper for the 
copy being filed on the 26th and 29th March , on the 30th March the copy was 
ready for delivery The memorandum of appeal with the judgment m ere pre 
sented on the 7th April 1884 , the portion of the ordei of the Subordinate 
Judge refusing to receive the appeal ran as follows “ It appears at first sight 
that the appeal is out of time , it should have been presented by the 30th 
March , it remains to be seen how many days are bo be deducted in calculating 
the period of thirty days allowed by law ” • 

** On examining the copy of judgment, 1 find that the application foi the 
copy was made on the 25th March , the requisite stamped sheets were filed on 
the 26tb and 29th, and the copy was ready for deliveiv on the 30th How 
many days are there to be deducted ^ 

* Onminal Motion No 123 of 1884, from an order of W H Page, Esq , Officiating 
Sessions Judge of Bhagulpore, dated the 8th April 1884 
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** In my opinion only two, because by ' the requisite stamped sheets * is 
meant the full number of stamj^ sheets required CMS] But the appellants’ 
pleader asks, how could the appellant know the number required ? I answer that 
he had had from the date of his release to the date of his application for copy 
(nearly three months) to find out The appellant says he had not funds, but 
if he had applied from the ]ail for a copy he would have received it without 
any cost If he had applied for a copy within a few days of his conviction, I 
should have said that he had a right to claim a deduction of the whole time I 
find that the appeal is presented out of time and therefore decline to receive it ” 
The prisoners applied to the High Court under the revisional sections of 
the Code of Criminal Procedure '* 

Baboo Jtiggut Chundo) Banninjee and T^shoo Tar uck Nath Duitiot the 
Applicants 

No one appeared for the Grown 

The Opinion of the High Court was delivered by 

Hitter, J — We think that the appeal was within time and should have 
been registered We accordingly direct it to be registered and heard bv the 
Sessions Judge 

Ordei reversed 


[ 10 Cal 648 ] 

CBIMINAL BEPEEENOE 

The 4th April, 1884 
Present 

Mr Justice Prinsbp and Mr Justice O’Kineala 

Queen-Empress 

vefsuii 

Nga Tha Moung and others 

Burmah Courts — Transfer of case — Criminal Procedure Code, s 178- 
liefeience to High Couit — Burmah Courts' Act (Act XVII of 1875), s 80 

The local Government has no power under s 178 of the Code of Criminal Procedure to 
liansfer for trial to the Court of a Commissioner a criminal case duly committed for tnal to 
the Court of the Recorder of Rangoon but the local Government has tha powet to transfer 
a case from'the district of Rangoon to the Sessions Division of Pegu 
This was a reference under s 80, cl (b), of the Burmah Courts Act (Act XVII 
at 1875) from the special Court constituted by that Act The question referred 
was whether the local Government has power to transfer for trial to the Court 
of a Commissioner a criminal case duly committed for tnal to the Court of the 

* Criminal Reference No 1 and letter No C *R 9 1 from Registrar, Special Court of 
British Burmah, dated Rangoon the 10th January 1S84 
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Bdcorder of Bangoon The facts of the case are fully set out m the opinions 
of the Judicial Corainissioner of British Burmah, CM4] Mr Jardine, and of 
the Becorder of Bangoon, Mr Egerton Allen, which are its follow — 

Mr Jardine — The prisoners m this case weie prosecuted before a 
Magistrate having ]ui:isdiction in the town of Bangoon, the town being a 
district in which the Becorder of Bangoon exercises the powers of a Court of 
Session under s 60 of the Burmah Courts Act of 1875 The same section 
declares that for the purposes of s 64a of the Code of Criminal Procedure the 
Court of the Becorder shall be deemed to be a High Court, and s 61 confers 
on |he Becorder all the powers of a High Court under the Code of Criminal 
Procedure in respect to the proceedings of the Magistrates of the town 

Undei s 3 of the Criminal Procedure Code of 1882, the reference to s 64a 
must be taken to be made to s 527 of the same Code In othei respects s 1 
of the same Code preserves the special legislation of tlie Local Courts \ct 
whore there is no specific provision to the contrary 

The Magistrate committed the prisoners foi trial before the Becorder’s 
Couit No doubt about the lurisdiction of the Becorder to hold the trial seems 
to have been suggested, and no refeience was made to the Judicial Commissioner 
undei s 185, nor any proceeding taken to quash the commitment undei s 215 

The learned Becordei wiote to the Secretary to the Chief Commissions 
to request that the local Government will he pleased, undei the provisions oi 
s 178 of the Criminal Procedure Code, to direct the tiansfer of the cases to the 
Pegu Sessions division for trial by the Sessions Cour^ of that division 

The Older of the Chief Commissioner is contained in a lettei of 20th 
September 1883 fiom his Secretary to the Becordei, directing that the cases 
be tried in the Sessions division of Pegu Upon this the learned Becoi^er 
forwarded the lecord to the Commissioner of Pegu who, under s 35 of the 
Burmah Courts* Act, ‘*is deemed to have thepoweisof a Sessions Judge * 
The Commissionei tried the prisoners in his Sessions Court sitting at Bangoon, 
the prisoners appealed to me as a Judicial Commissioner, and I admitted then 
appeals, and then referred tliem to the special Court foi disposal, as I had 
doubts about the validity of the older of transfer and the juiisdiction of the 
Commissioner to determine the merits of the appeals 

I am of opinion that b 178 does not deal with tiansfers of cases from one 
Court to another , a separate chapter 44 is given to such transfer^ So fax as 
the present case is concerned ss 526 and 527 apply Under s 526 the High 
Court can only act fox specific reasons, the powei of transfer being evidently 
one which ought to be larely exercised under s 527, the equivalent of the old 
s 64a The order of the transfer must come from the Governor General of 
India m Council * 

Section 178 appears to me to allow the local Government to direct the 
trial of cases in a place outside the local jurisdiction of the trying Court, 
or in a separate portion of the local jurisdiction For example, if the Com 
[BMjmxsBioner ol Arakan is directed by the Government undei 9 10 of the 
Courts’ Act to hold his Civil Court in Bangoon, the Government might also 
under s 178 order the same officer to hold trial of Aiikan criminal commit 
ments at Bangoon The same as to the Becorder’s Court under s 45 of the 
local Act In this way I would try to reconcile a 178 of the Cximinal 
Procedure Code with ss 70 and 77 of the local Act and s 527 of the Criminal 
Procedure Code Section 77 gives the Chief Commissioner a power to transfer 
any criminal case pending m the Becoxder’s Court to the special Court but 
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not to any other Court, the principle of the lew being apparently that the 
transfer shall not be to an inferior Court The special Court is superior and 
the Commissioner's Couit inferior in powers to the Becorder's Court 

I am bound to take notice of a construction of the local Act by Mr B 
Orosthwaite, Judicial Commissioner in 1880, when the Chief Commissioner 
passed an order under s 59 of the local Act transferring to the Judicial 
Oommissionei’s Court a criminal case pending for trial in the Becorder's Court 
on a due commitment At that time the Judicial Commissioner sat in a 
jurisdiction transferred fiom the Commissioner of Pegu and with the powers 
of a Sessions Judge Mi Ciosthwaite held that s 59 did not apply to 
criminal cases, and it does not seem to have occurred to either him or the local 
Government that s 63 of the Criminal Procedure Code then m force (the 
equivalent of s 178) was m any way relevant The concluding part of 
Mr Orosthwaite's judgment in that case (Queen -Bmp? ess \ Abdul) explains 
his \iew of the effect of s bO of the Burraah Courts' \ct, and as I am of the 
same opinion I quote the passage — 

“ The last clause of s 60 of the Act was apparently intended to provide 
for cases like the present as well as for others, for it enacts that for the 
purposes of s 64a of the Code of Criminal Procedure, the Court of the 
Becorder shall be deemed to be a High Court The present case then may, 
under this section, be regarded for the purpose of s 64a of the Criminal 
Procedure Code as pending before a High Court, and if it is necessary to 
transfer the case the Governoi General in Council can do so under s 64a 
The transfer cannot, perhaps, be made to the Judicial Commissioner because 
he cannot try criminal cases as a High Court, and the transfer must be made 
from one High Court to another High Court But as to this I need give no 
opipion There is, it seems to me, a remedy provided for difliculties of the 
present description bv the last clause of s 60, and if under that clause the 
Governor General can only transfer the trial of a criminal case from the Court 
of the Becoider to a chartered High Court, it is very possible that the 
Legislature so intended that, and it did not intend that an'v Court other than 
a chartered High Court should exercise the jurisdiction over European British 
subjects conferred by the Act upon the Becorder 

I am of opinion then that, as the terms of s 59 plainly do not relate 
to the transfer of criminal trials, and that as the provisions of s 60 give 
[6483 the Governor General in Council the power to transfer ciiminal trials 
from the Recorder’s Couit where it is expedient to do so, the construction 
contended for would be bad m itself, and would be opposed to other provisions 
of the law, and I therefoie conclude that I have no jurisdiction to ti> this case 
and I am bound undei these cucumstances to decline to try it " 

The Court of the Becoider is the creature of the local Act and is unique 
in its powers, some of these being those of a Court of Sessions others those 
of a High Court, and these considerations appear to me to give force to 
Mr Crosthwaite s reasoning If the Legislature had intended to give greater 
power of transfer than what s 77 gave already, I think it would have used 
olearer words for that purpose The Recorders jurisdiction in many respects 
resembles the Original Side in a Presidency Town 

As ray learned colleague differs in opinion, we must refer the point to the 
High Court of Bengal, and I would do this before disposing of the merits 

Mr C P Bgerton Allen — “ Whether the local Government has power to 
transfer for trial to the Court of a Commissionei a criminal case duly committed 
for trial to the Court of the Recorder of Rangoon " 
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In mv opinion the local Government may, acting undei the provisions of 
a 178 of the Code of Criminal Piocedure, direct that a case committed for 
tnal to my Court acting as a Court of Session may be tried by the Court of 
the Sessions division presided over by the Commissioner of Pegu, subject to 
the proviso to s 178- 

Theie can be no doubt that the Court of the Eecordei of Bangoon is 
difterently constituted from any other criminal Court, and therefore it is 
impossible to apply the section of the Criminal Procedure Code to it in all 
respects But with regard to s 178 it seams to me applicable in this way, that 
when the Court sits as a Court of Session it applies but not when it sits as a 
High Court 

In cases where 1 sit as a High Court, if it was desirable to transfer for 
trial elsewhere, a case committed to me, I think such transfer would be made 
not by the local Government, but by the Governor General in Council 

As I read Mr Crosthwaite’s judgment the point was not decided by him, 
his opinion only being given The point for decision before Mr Crosthwaite 
was whethei the local Government could tiansfer a criminal case from the 
Becorder’s Court to a Court of Session under the provisions of s 9 of the 
Burmah Courts’ Act, and he held it could not be done as that section applied 
to civil and not to criminal cases 

The point referred b\ the learned Judge of the special Couit was 
“ whether the local Government has power to transfer for trial to the Court of 
a Commissioner a criminal case duly committed for trial to the Court of the 
Becordei of Bangoon ’ 

The Advocate General (Mi Paul) for the Crown 
The Deputy Legal Bemembrancei (Mr Kilby) for the othei side 
The Judgment of the Court was delivered by • 

[647] Prinsep, J — This case arises out of a reference by the special 
Court of British Burmah made under s 80, cl (/?), of the Burmah Courts’ \ct 
The point submitted for decision is stated to be whethei the local Govern 
meiit has power to transfer for trial to the Court of Commissioner a criminal 
case duly committed for trial to the Court of the Becordei of Bangoon 

We would, however piemise b> stating that the jioint on which the 
Judges of the special Court in British Burmah have diffeied is not accurately 
expressed, in so tai as it has arisen from the case before them Wo find rather 
from the record that the case realh for our decision is wlietlier the local Govern 
ment has power to direct th it a case duly *cominitted to the Becorder of 
Bangoon iii which the accused are natives shall be transferred and tried in any 
Sessions division, or, as in the present case, in the Sessions division ot Pegu 

By s 60 of t^e Burmah Courts’ Act the Eecordei is empoweiod to exercise 
the powers of a Court of Session within the local limits of his ordinary civil 
jurisdiction This we understand to be the powers ot a Court of Session as 
defined m Chapter III of the Code of Ciiminal Procedure In ordei to provide 
for the passing of sentence of death, which when passed by a Court of Session 
IB subject to the confirmation of a High Court, it is provided that when a 
sentence of death is passed by the Becordei as a Court of Session it shall be 
subject to the confirmation of the special Court These are the general powers 
of the Eecorder’s Court, except as regards the trial of European British 
subjects , m other respects it is deemed to be a High Couit, and not a Court of 
Session Clause 3 of s 60 of the Burmah Courts Act declares that for the 
purposes of 8 64o of the Code of Criminal Procedure, that is, s 527 of the 
present Code of Criminal Procedure, the Court of the Becorder shall be deemed 
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to be a High Court Under a 61 the Beoorder is given the powers of a 
High Court undei the Code in regard to revision of piooeedings of the 
trates within his local jurisdiction And under s 62 of the same Act the 
Beoorder is given the powers of a High Court for the trial of, or otherwise with 
reference to, European British subjects and persons charged jointly [698] with 
them Looking, therefore, at these sections it appears to us that in the exercise 
of revisional jurisdiction or in the transfer of cases triable by him from his 
Court to any High Court, and in all matters connected with the trials of 
European British subjects and persons charged jointly with them, the Beoorder 
possesses all the powers of a High Court But in other lespects he exercises 
only the powers of a Court of Session 

This IS a case which does not fall within s 527 of the present Code of 
Criminal Procedure, nor is it a case connected with the revisional jurisdiction 
of the Court of the Recorder, noi is it a case in which a European British 
subject, or persons charged jointly with him, is to be tried 

Therefore, in oui opinion, it falls within the jurisdiction which the Recoider 
possesses, acting merely as a Court of Session Under s 178 of the 
present Code of Criminal Procedure “ the local Government may direct that 
any case or class of cases committed for trial in any district ma> be tried in 
any Sessions division ’ In regard to such cases Rangoon is a district, and 
the Recorder’s Court is the Court of Session of the Sessions division The 
conclusion is therefoie inevitable that under this section the local Government 
IS empowered to direct that any ordinary case (such, for instance, as the case 
before us) committed foi trial by the Recoider’ s Court at Rangoon shall be 
transferred for trial by the Sessions division of Pegu But if the local Govern 
ment went further and directed that the case should be tiied by a particular 
Court, we think that such direction and order cannot be sustained, as it is 
befond s 178 of the Code It has been urged against this view that undei 
s 77 of the local Act the Chief Commissioner may direct that any criminal case 
pending in the Court of the Recorder of Rangoon shall be transferred to and 
tried before the special Court, and that hence we should piesume that it was 
not the intention of the Legislature that any such tiansfer should be made to 
a Court of Session But the answer to this objection is obvious The special 
Court has been created by the local \ct , it is not lecognized by the Criminal 
Procedure Code, and if it weie intended to tiansfer a case from the Recoider of 
Rangoon to the Judicial Commissioner, it could only be done by the special 
provisions contained in the [699] local Act This does not, as appears to have 
been held by the Judicial Commissioner, necessaiily or by implication, lead to 
the conclusion that the Legislature never intended any case committed to the 
Couit of Rangoon should not be tiled in another Sessions division 

Strictly speaking, therefoie, the answer we should give to the reference by 
the special Court should be that the local Government has no power under 
s 178 of the Criminal Procedure Code to tiansfer for trial to the Couit of the 
Commissioner a criminal case duly committed for trial by the Court of the 
Recorder of Rangoon but that the local Government has the power to 
transfer a case from the district of Rangoon to the Sessions division of 
P^u • 

Attorney for both parties The Government Solicitor, Mr S S Uvion 

NOfBS 

t (188® 10 Bom , 263, where the junsdiction of the Court at Aden over the lelaud 
of Pertm was m question ] 
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APPEliliATB CIVIL 

The ^4th April, I S84 
Present 

Sib Richard Garth, Kt . Chief Justice, and 
Mr Justice Beverley 

Kashi Nath Chukerbati Plaintiff 

versus 

Brmdabun Chukerbati Defendant 


Evidence of oral agreement — Fiaud — Act 1 of 1872, s 92 proviso 1 Con 
tract — Unlawful consider atiofi — Act IX of 1872, s 23 I 

Plaiiitifi hued to rccuvor rent under a* kabuhat The defendant admitted execution of 
the kabuhat, but asserted that he executed it in order to enable the plaintifi to sell the land 
at a high price, the plaintiff agreeing to make over to him Rs 282 out of the purchase mone> 
and to obtain for him from the purchaser a mourasi pottah of the land it never having 
been mtended that any rent should be paj able under the kabuhat 

• 

Held, that evidence of the oral igreeinoiit was admissible foi the puiiK>s( of pioving the 
fraudulent character of the transaction between the parties 

This was a suit to recover rent from the defendant undei a legisteied kabuhat 

The defendant denied that the plaintiff was the ownei of the land, but 
admitted the kabuhat, contending that there was an oral agreement between 
himself and the plaintiff that no lent should be paid oi received, and stated 
that the kabuhat was executed in oidei [630] to enable the plaintiff to sell the 
land (which was in the possession of the defendant) to some third person, the 
plaintiff giving the defendant out of the purchase money so to be obtained 
Rs 282 , and obtaining foi him fioin the purcbasei a inouiasi pottah of the 
homestead lands 

The Munsif, disbelieving the defendant s witnesses, decieed the suit in 
favour of the plaintiff 


• Appeal from Appellate Decree No 2400 of 1882 against the decree of Baboo Uma 
Charan Kastogiri, First Subordinate Judge of Tipperah, dated 28th of September 1882 rever 
sing the decree of Baboo Behan Lai ^lookecp Acting Muiisif of Ramraigram dSted the 11th 
of November 1881 

t [ Sec 28 —The consideration or object of au agreement is lawful unless it is for 
bidden by law , or is of such a nature that if pennitted, it would 
What considerations and defeat the provisions of any law or is fraudulent , or involves 
objects are lawful and what or implies injury to the person or propertj of another , or the 
not Court regards it as unmoral or opposed to public policy J 
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The defendant appealed to the Subordinate Judge, who held that evidence 
of the oral agreement was admissible under the 2nd and 3rd provisoes to s 92*^ 
of the Evidence Act , and believing the evidence of the defendant’s witnesses 
to the fictitious charactor of the kabuhat, dismissed the plaintiff’s suit* 

The plaintiff appealed to the High Court 

Moulvi Serajul Islam for the Appellant contended that evidence of the 
oral agreement was inadmissible, and that the defendant having admitted the 
kabuhat, the suit ought to have been decided in plaintiff’s favoui 

Baboo Ooptnath Mookerjt for the Bespondents 

Judgment of the High Court was delivered by 

Garth, C J (Beverley, J , concurring) — We think that the Subordinate 
Judge IB substantially right in the conclusion at which he has arrived 

The suit was brought by the plaintiff for the rent of certain land upon a 
kabuhat given by the defendant, which fixed the rate of rent for two years at 
Bs 16 , and which kabuhat is admitted to have been given by the defendant 
to the plaintiff 

The defendant s answer, as alleged m his written statement, was this, 
that the plaintiff was not the owner of the land at all, and had nothing to do 
with it , and that the real owner was the defendant himself, who, as well as 
his father before him, had been in possession of it for many years , but that 
he, the defendant, had, in collusion with the plaintiff, given this kabuhat to the 
plaintiff in ordei that the plaintiff might sbll it to some third peison for a high 
price, paying the defendant Bs 282 out of the price, and obtaining also for 
him from the purchaser a mourasi pottah for the homestead land ^ 

The Munsif did not believe this story of the defendant, but the 
Subordinate Judge found that it wtis true Theie was some [631] con 
tradictory evidence, but he found as a fact that the kabuhat was executed 
in order to enable the plaintiff to sell the land, which really belonged to, 
and was in the possession of, the defendant, for a large price, and to give 
the defendant out of the purchase money Bs 282 besides securing him the 
homestead under a mourasi pottah In othei words, he found that this agree 
ment was not a bond jidc lease, but a fraudulent and collusive transaction 
entered into between the parties, for the puipose ot enabling the plaintiff to 
cheat some thud peison , and that there never was any intention that rent 
should be paid by the defendant 

The word “ fraudulent,” it is tiue, is not used by the Subordinate Judge 
He merely deals with the question, whether evidence ought to have been 
admitted for the purpose of contradicting the plain language of the kabuhat 
But there is no doubt, we think, wliat he intends to find and there is no doubt, 
jf the plaintiff’s story is true, that the transiction was a gross fraud 

That being so, any evidence given foi the puipose of proving the fraud 
would be admissible Section 23 of the Conti act Act says that where the con- 
sideration or object of an agreement is forbidden by law, or is fraudulent, the 
consideration oi object of it is said to be unlawful and the agreement itself is 
void, so that neither of the parties can enforce it against the other 

* [ Sec 92 Proviso 2 — The extenee of any separate oral agreement as to any matter on 
which a document is silent and which is not inconsistent with ite terms, may be proved In 
consid^ng whether or n it this proviso applies, the Court shall have regard to the degree of 
formality of the document 

Promso 3 — The existence of any separate oral agreement constituting a condition 
precedent to the attaching of any obligation under any such contract, grant or disposition 
olpropeitty may be proved i 
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Then the section of the Evidence Act which shows that under these 
ciroUmstances evidence was admissible to prove fraud is s 92, which, after 
stating that “ no evidence of any oral agreement or statement shall be admitted 
as between the parties to any instrument in writing for the purpose of contra 
dieting, varying, adding to, or subtracting trom its terms, " enacts in the first 
proviso that any fact * may be proved for the purpose of invalidating an> 
document on the ground of fraud, intimidation, illegality, want of due execu 
tion, want of capacitv in any contracting party, ” and so on 

It IB clear, therefore, that the transaction, which is found by the Subordi- 
nate Judge to have been entered into is a fraudulent transaction, and that 
evidence of the fraud was admissible 

The appeal must, therefore, be dismissed with costs 

Appeal dismissed 

NOTES 

[ ‘ The fraud must be contomporaneoua and not subsequent fraud it must be a fraud 
which prevented the insertion of the alleged agreement in the deed and not fraud which 
oon8i8tfi> in the false denial of the agreement For, if fraud of the latter description 
IS to be allowed to make oral evidence admissible to contradict a document, it would render 
the section nugatory, the object of the section cvidentlv being to avoid falsehood and perjury 
in the great majority of cases, even at the risk of allowing fraud to go undetected in a few 
instances,” per Dr Bash Behan Qhoih m his Mortgages cited in 26 Cal 603 at 606 ] 


[632] APPEAL FROM ORIGINAL CIVIL 

The 10th May, 1884 
Present 

Sir Richard Garth, Kt , Chief Justice, and 
Mr Justice Cunningham 

Ramey (Plaintiff) Petitioner 

versus 

Broughton (Defendant) Opposite Party 

Limitation Act XV of 1877, ss 4, 6, and 1^, sch II, Art 151 — Appeal — Ttmt 
requisite for obtaining a copy of the decree 
A plaint fi wishing to appeal from a decision passed against him on the Original Side of 
the High Court, dated 16th August 1883, presented for filing his memorandum of appeal to 
the Registrar on the 5th September 1883, but by reason of the decree not having been signed 

*l^view of Judgment of GARTH, CJ and CUNNINGHAM J, in Original Appeal 
No 83 of 1884, dated a2nd February 1884 
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on that date, no copv of the decree ivas presented therewith The Registrar refused to 
accept the appeal 

On the 6th September the decree was signed, and on the 7th an office copy thereof was 
obtained by the defendant’s attorney, who, on the 8th September, served a copy at the office of 
the plain tifC’s attorney On the 12th September, the plaintift applied for an office copy, which 
he obtained on the 13th, and on the 15th tendered such copy and his memorandum of appeal 
to the Registrar The Registrar refused to accept the appeal, unless under an order of Court, 
it being m his opinion out of time 

On the 6th December 1883 a Judge sitting on the Original Side admitted the appeal 
The appeal subsequently came on for hearing, when the defendant contended that the appeal 
was barred it not having been filed within twenty days from the date of the decree The 
Court held that tbe appeal was so barred 

I/eld on remew ^ that the plaintiff having allowed five days to expiie after the decree was 
signed before applying for a copy, and not having filed his appeal, after so obtaining a copy 
at the earliest opportunity possible, such a delay being entirely unaccounted for, could not 
be held to be ‘ time requisite for obtaining a copy of the decree,” and that, therefore, the 
appeal was out of time 

In 1882 the plaintiff biought a suit against the Administrator General 
(the administrator of the estate of one Louis Barney, deceased) to have it 
declared that he was the son and legal pei sonal representative of the said 
Louis Barney, and for the construction of a document alleged to be the last 
will and testament of the deceased, and foi possession of the estate of the 
deceased and for an account 

[633] The suit came on for heaiing before Mr Justice NORRIS, and was 
dismissed on the 16th August 1883 , 

No appeal having been filed against the decree within the twenty days 
allqfved for such appeal, the property, the subject of the suit, was advertised 
for sale, and the sale fixed for the 15th September 1883 

It appeared, howevei, that on the 5th September 1883 (the last day on 
which such appeal could have been filed), the plaintiff's attorney presented the 
memorandum of appeal to the Registrar, but the Registrar refused to file the 
same, inasmuch as no office copy of the decree was filed therewith On the 
same day the plaintiff’s attorney made enquiries at the office of the Registrar as 
to the original decree in tbe suit, and was informed that the decree was not then 
prepared 

On the 6th September the decree was signed, and on tbe 7th September a 
copy of the said decree was obtained by the defendant’s attorney, who, on the 
8th September, served a copy at the office of the plaintiff’s attorney, but the 
latter did not for some reason become informed of the fact, and was not av^are 
that the office copy was ready up to the 12th September, when he immediately 
applied^for an office copv On the 13tn September such office copy was obtained, 
and on the 15th September the grounds of appeal with such office copy, weie 
tendered for filing, but were rejected as being out of time, the Registrar refusing 
to accept them after time without an order of Court being obtained granting 
permission therefor 

On tbe 6th December 1883 an application was made before Mr Justice 
PlGOT for tbe admission of the appeal, and on the above facts being stated to 
the Court, the appeal was admitted, and on tbe same date the appeal was duly 
filed, and notice thereof was served on the defendant’s attorney 

On the 13th December 1883 the defendant obtained a rule calling upon 
the plaintiff to show cause why the memorandum of appeal should not be taken 
off the file, but on the 7th December the rule was discharged on the ground 
that the Appeal Court (before which the appeal would be heard) was then 
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sitting , the order of discharge being made without prejudice to any apphcation 
which might be made to the Appellate Bench to take the memorandum of 
appeal off the file 

[68i] No such application was made to the Appellate Ck>urt, but on the 
appeal coming on for hearing the objection was taken that the appeal was 
barred by limitation and the Chief Justice, and Mr Justice CUNNINGHAM, 
before whom the case was heard, decided that the appeal was barred 

The plaintiffs subsequently on the 20th February 1884 obtained a review 
of such judgment , at the hearing of the rule, Mr Phillips (with him Mr Amir 
Ah) appeared for the plaintiff 

Mr Phillips — We were taken by surprise when the appeal was called on 

In the first place the Court had intimated that no long case would be 
taken, and consequently counsel had abstained from preparing themselves and 
had made other engagements, and weie, when the appeal was called on, actually 
addressing other Benches of the Court 

In the second place the plaintiff had no notice that the point of limitation 
would be raised, and theiefore was not prepaied to deal with it 

That point ought not to have been taken without pievious notice It lies 
upon the other side to show why the admission of the appeal by Mr .Tustiee 
PiGOT was wrong, and that must be made out upon some materials, consequently 
we ought to have had notice that it was intended to raise the point 

The appeal was, we submit, m time, and the memorandum ought not to 
have been refused bv the Registiai, and was nghtly admitted b\ the Judge 

The Act excludes from the time allowed for an appeal “ the time requisite 
for obtaining a copy of the decree appealed against This necessarily implies 
that the time requisite for the deciee to come into existence should be exclfided, 
since no copy can be obtained until the decree comes into existence in a form 
m which it can be copied Moreover, an\ othei construction would involve 
absurdity Suppose a deciee is drawn up twent> five days after the judgment, 
t e , twenty five days aftei the time has begun to run, the appellant 
would be barred before the decree exists in a form in which it can be 
copied The exclusion of the time necessary to obtain a copy of the 
decree, * if that expression is treated as meaning only the time requisite, 
t635] aft^ the deci ee has come into existenre, for obtaining a copy , would be 
of no use to the appellant, since he is already barred It would be useless to 
sav vou can exclude the two oi three days necessai y to obtain a copy 

[Garth, C J — If the appellant had applied foi a copy while the twenty 
days were running he would not be barred ] 

But the Act does not make any such provision, and such an application 
could not make a longer time “ requisite foi obtaining a copy, it would 
shorten the time, and why should the appellant be required to ask foi a copy 
of that which does not exist ^ Is not that a mere useless form ^ 

Until a decree is drawn up the Legislature does not expect the parties to 
make up their minds whether they will appeal But, if the construction 
suggested is adopted, parties cannot have their memorandum of appeal ready 
by the end of the twenty days, and must file it in order to comply with the 
Act, although the appeal will not be received bv the Begistrar, inasmuch as 
the appellant cannot annex thereto a copy of the decree That happened m 
this case We presented our memorandum of appeal within the twenty days, 
but without a copy of the decree, because it was not then drawn up 
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Besides, the judgment may be ambiguous and the minutes of decree may 
have to be spoken to, and why should an appeal be prepared, which may be 
unnecessary, if the ambiguity is removed ? Or the decree may be probably 
wrong, and the party m whose favour it is may not care to draw it up 

I submit that the Legislature intended the period to be a reasonable period 
after the decree is finally settled and drawn up to enable parties to judge whe 
ther thev will appeal, and did not intend the period to be shortened by such 
accidents as the earlier or later di awing up of the decree, accidents depending 
upon the press of work in the Court offices Still less did it intend that the 
party in whose favour the decree passes should be able, by delaying the draw* 
ing up of the decree, to deprive his antagonist of part or fehe whole of the time 
allowed him for consideration whether he should appeal Why should the 
Legislature, which intends to protect parties against harassing appeals, protect 
a party who has not thought fit to have a decree in his fa\ oui drawn up ^ 
[8363 The Advocate General (Mr Paul) for the Defendant 
The Judgment of the Court was delivered by 

Garth, C J (Cunningham, T , concurring) — This was an apphcation 
made by Mr Phillips on behalf of the plaintiff (the appellant) for a review of 
our judgment on an appeal from the Oiiginal Side 

The appeal came on for hearing on the 22nd of February last , and an 
objection was taken by the respondent that the ippeal was baned by limzta 
tion We thought that the objection was well founded, and dismissed the appeal 
Mr Phillips then applied for a review upon the grounds 1st, that the 
appellant s counsel were taken by surprise, and w^ere not prepared to argue the 
point of limitation , and, ^ndly, that we had made a mistake in supposing that 
the appeal was barred, and that the point of limitation had not been properly 
understood oi argued at the hearing 

^We consider that, strictly speaking Mr Phillips ought not to have been 
allowed to aigue the second point at all , because it was fully aigued at the 
bearing, and there was no sufficient reason for our allowing it to be re argued 
But as the question is undoubtedly an important one and we weie most 
anxious that no available argument should be excluded, we have allowed 
Mr Phillips to go fully into both points , and we only now observe that in 
strictness he had no right to be heard upon it, in order that the fact of oui 
hearing him may not be construed into a precedent 

Now, for the purpose of understanding the points that have been laised, 
it is necessary that the proceedings in appeal, and the dates when they occurred, 
should be properly noted 

The judgment of the Court below was given against the plaintiff on the 
16th of August 1883 On the 6th of September (which was twenty days after 
the judgment), the plaintiff’s attorney applied to the officer of the Court to file 
his appeal He was told that it could not be filed without a copy of tiie decree 
(see B 641 of the Civil Procedure Code), but as the decree itself had not been 
then signed by the Judge, the appellant could not have obtained a copy even 
if he had asked for it 

On the 6th, however, the following dav, the decree was [637] signed , 
and on the fith a notice to that effect was given to the plaintiff’s attorney On 
the 12th the plaintiff ’s attorney bespoke a copy of the decree, and he obtained 
it on the next dav, the 13th 

On the 16th he applied again to hie his appeal , but the officer lefused to 
admi^ it, on the ground that |t was not in time 

No step was then taken by the appellant to get the appeal admitted until 
the 6tb of December, when an application was made to Mr Justice PlGOT, 
upon affirlavit, for the admission of the appeal , and the appeal was admitted 
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On the 13th of December the defendant obtained a rule, upon athdavitb, 
calling upon the plaintiff to show cause why the appeal should not be taken off 
the file 

On the 7th of Januai^ cause was shown against the lule, and it was 
discharged upon the ground that the Appeal Court was sitting, but without 
prejudice to an> application to the Appeal Court to take the appeal off the 
file 

No application was made for that purpose , and on Fiida>, the 22nd of 
February, the appeal came on for hearing before this Bench This happened 
to be the last dav on which my brother Cunningham and myself were to sit 
together, as on the following Monda> 1 was to sit with Mi Justice WILSON 
We had, therefore, given notice that no long case would be taken on the Fiiday, 
and when this appeal was called on about 1 o'clock on Friday, Mi Pugh, who 
was one of the appellant’s counsel, said that, as it was a long case, and he 
thought it would not have been taken, he was not piepared to argue it 

The \dvocdte General, who appeared toi the respondent, said that, in his 
opinion, it would be a short case , for that he had a preliminary objection on 
the grouna of limitation, wh^ch he thought would dispose of it 

Under these circumstances, we detei mined to hear it But as Mi Pugh 
said he was not then prepared to aigue the point of limitation, we postponed 
the hearing until after the rnid da\ adjournment, in order that he might have 
time to prepare himself 

Upon our return to the Court at a quartei to three, Mr Pugh was not 
present, nor was Mr Phillips but Mr imir 4/i, C6j8] who was the third 
counsel in the case, appeared and objected that no notice had been given to the 
appellant that the respondent was going to rely upon the point of limitation, 
and that no application had been made to rescind Mi Justice PiGOT s o^dei 
admitting the appeal 

We explained that the point of limitation arose upon the appeal itself, 
quite apart from an\ order admitting the appeal and that, under s 4 of the 
Limitation Act, we were not at libeit> to hear the appeal, unless the appellant 
could satisfy us that he had hied it in proper time or that, under s 5, he had 
suflScient cause for not presenting it within the prescribed period 

ijut we told Mr imii Ah that, in older to sitisfy us upon that point, he 
was at liberty to use all the affidavits which were used befoie Mr Justice 
PiGOT, eithei on the 6th or the 13th of December Accordingly, upon those 
affidavits, the point of limitation was fully aigued b> Mr Amn \h on the one 
side, and the Advocate General on the other and in the result, w^e dismissed 
the appeal upon the ground that it was barred 

Mr Phillips has now contended on the application for review that he 
and his friends were taken by surprise, and ought not to have beep called upon 
to go into the case But the question whether the case should be taken was 
entiifely a matter for the discretion of the Court , and as we had reason to 
believe, from what w^as stated bv the Advocate General, that the case would 
not be a long one, we thought it right to call it on 

The appeal had been in the paper foi upwaids of six weeks , there weie 
three counsel engaged in it, and, of course, they ought to have been aware that 
the point of limitation was not only open to the respondent, but that it was 
one which the Court, whether it were taken b> the respondent oi not, was 
bound by law to entertain 

Upon the proceedings it appeared that the appeal had not been filed within 
twenty days from the date of the judgment, so that, pnmd facie, it was barred » 
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and the fact that it had been admitted by oider of the Judge did not 
dispose of the point of limitation The ofiScer of the Court is not allowed to 
file any appeals which appear to be out of time, except by order of the Court , 
but the Court, if anything like a primd fam case for the admission is made 
[ 659 ] out by the appellant, is of course quite right to admit it, in order that 
the point of limitation may be argued at the hearing Unless the appeal is 
admitted, the appellant of course is precluded from raising the point 

But the order for admission has no gieater effect than that We are 
constantly in the habit, on the Appellate Side, of making these orders ex parte , 
but it also constantly happens that when the point is argued at the hearing, we 
hold the appeal to be barred 

The counsel, therefore, for the appellant ought to have been fulh prepared 
to argue the point in this case Mr im%r Alt had all the affidavits before him 
for that purpose , and it was not suggested that he had any material facts to 
add to those which were disclosed in his affidavits 

We think, theiefore, that theie is no ground for Mi Phillips first conten 
tion, that the case ought not to have been heard, oi that he and his friends 
were taken by surprise 

But then, secondly. Mi Phillipb contended that the appeal was not 
barred , and the point of limitation was not properly argued or understood at the 
bearing 

It was m this inspect we considered that Mi Phillips had no nght to 
address us We have always held in this Court that a leview is not admissible 
merely for the puipose of having a point argued again upon the same materials 
by some other counsel If that were permitted there would be no finality in 
any judgment But we permitted it, as we have alieady said, on this occasion, 
from an anxiety, that upon a point of so much impoitance and of such general 
appkcation no aigument should be excluded g 

Mr Phillips contended, as I understood him, that where the decree, as 
this case, was not drawn up and signed until after twenty days had expired 
from the deliveiy of the judgment, the twenty days ought to count from the 
time when the decree was made But this is directly contrary to the express 
language of the law 

By the iSlst “■ article of the schedule to the Limitation Act the twenty days 
are to be reckoned from the date of the decree and by the 20tb section of the 
Civil Procedure Code, the decree is to hear [660] date the day on which the * 
judgment is pronounced, so that the appeal must clearly be filed within twenty 
days from the day on which the judgment is pronounced 

But then it was said (and this is really the onl> arguable point) that, 
although the appeal was not brought to the office to be filed until ten days aftei 
the proper time, the additional ten days were requisite for enabling the 
appellant to get a copy of the decree 

If this had been so, the appellant would no doubt have brought himself 
within s 12 , but the f/icts were against him 
' C Art 161 — 


Descnption of appeal Period of htsitation 


From a decree or order of any 
of the High Courts of Judicature 
at Foft WiUiam, Madras and 
Bpmbay m the exercise of its 
onginai junsdirtion 


I went\ days 


Tune from which period 
The date of the decree or order J 
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The appeal, as we have seen, was first brought to the office on the 5th of 
September, and on the 20th day after the judgment was pronounced It could 
not be received then, because the appellant had no copy of the decree , and no 
copy of the decree could then be had, because the decree itself was not signed 
I quite agree, therefore, that upon the facts disclosed on the affidavits, the 
appellant was entitled to as many additional days after the 5th of Septembei 
as were requisite to enable him to get a copy of the decree 

But the decree was signed on the 6th of September, and it is sworn — and 
I see no reason to doubt the fact — that a cop> of the decree was sent to the 
appellant’s attorney on the 8th , whether he received that notice or not, the 
decree was ready, and it was his business to go to the office and get the copy 
It clearly was not the dut> of tne office oi of the respondent to give him any 
notice He was bound himself to ascertain at the office when the decree was 
readv, and to bespeak a copy 

Instead of doing this, he allowed five days to expire before he applied foi 
a copy He applied for it on the 12th and obtained it on the 13th , and even 
then he did not apply to file his appeal until the 15th 

There are then at least five or six days unaccounted foi, which were clearly 
not requisite for obtaining a copy of the decree He might easily, if be had 
used due diligence, have filed his appeal on the 9tli oi 10th , and he does not 
apply to file it till the 15th 

t66i] We held heie not long ago on the Appellate Side of the Court, after 
consulting some of the otliei Judges, that wheie an appellant was too late by 
a single day — and for that day's delay there w^as no sufficient excuse— the 
appeal was barred Section 4 of the Limitation Act loaves us no discretion in 
this respect , and unless the appellant can satisfy the Court that he had sufficient 

f use for not presenting the appeal in proper time, we have no right to hear it 
I quite think that, wheie an appellant has any real difficulty in obtaining 
a copy of the decree, and uses due diligence to obtain it, every reasonable 
allowance should be made in Ins favour and 1 confess I think there are strong 
reasons in favour of alter mg the law of hmitiation, so as to make the twenty 
days allowed for an appeal count from the signing ol the decree, and not from 
the day when the judgment is pronounced 

As the law now stands, all we can do is to be liberal in allowing the 
appellant (under s 12) a requisite time foi obtaining a copy of the decree , and 
this I should in all cases bo quite prepared to do 

But here, there is no pretence for saying that the delay which occuried m 
obtaining a copy of the decree was not due to the plaintiff himself In 
addition to the infoimation which the affidavits disclose, and which show^s that 
the appellant might have obtained a copy of the decree five or six days earlier, 
if he had onl> used due diligence, we ha\e obtained from the office the following 
facts, which make it clear the delay in getting the decree itself settled and 
signed was also due to the appellant 

The draft decree was prepared in the office on the 18th of August h was 
sent to both parties for approval on the 2l8t The defendant approved it on 
the 98th, but the plaintiff has nevei returned it (either afiproved or otherwise) 
Up to the present time 

In consequence of the plaintiff’s not returning it, the usual notice Was 
issued to him to come and settle it on the 28th of August He did not appear 
m pursuance of that notice, and consequently it was settled and passed in his 
absence on the 30th of August It was given out to be engrossed on the 31st 
It C6623 was angrosssd and oxamioed on the 4th of Soptember , and it was 
sigittd by the Judge on the 6th of September 

m 



Lt.S. iO Cat 868 


8ADAKAT HOSSBW V 


Bat for the plamtifi's own delay, therefore, the decree would have been 
prepaied and signed much earlier, and a copy might ha\e been obtained by him 
m ample time to hie his appeal within the twenty days 

But apart from these reasons, which in my opinion are conclusive, there 
IS also another point which I considei fatal to the plaintiff’s case 

If an appeal is not preferred in due time, the officer of the Court, as 1 
have already said, has no right to receive it without an order from a Judge, and 
the appellant must come as early as he can to the Court to make his application 
This has always been the rule on the Appellate Side of the Court , and I do not 
see why it should not also be the rule in appeals from the Original Side The 
provisions of the Limitation Act apply equally to both sides of the Couit 

The 15th of September last was immediately before the vacation But 
there was not the least reason why the appellant should not have applied to 
the Vacation Judge and at any rate he should have applied immediately upon 
the Court re opening m November 

Instead of this he waits for nearly three months, and does not make his 
application till the 6th of December and he gives no excuse foi this delay, 
except that his counsel, Mr Phtllipb, was not at Calcutta, which, of course, is 
no excuse at all 

The facts of the case apjiear to me to disclose very serious negligence on the 
part of the plaintiff s attorney , and if there was any good ground for the appeal 
on the merits, the attorney would ceitainly seem answerable to the plaintiff for 
the consequences of that negligence 

I am clearly of opinion that the appellant is haired , and that there is no 
ground whatever foi a review 

{pphcation diwitssed 

Attorney foi the Plaintiff Baboo A L Bose 
^ Attorney fot the Defendant Messrs handerson it Co 

NOTES 

£The iimo between the signing of the decree and the pasbiiig of the judgment ought to bo 
excluded —13 Cal , 104 12 All 461- 10 A W N 149 

The time foi obtaining copiob is excluded onh from the time when application for cop> 
IB put in —12 All 461 U B R (1905) Ci\ Pro , 24 25 Bom 586 

It s the duty of the Court to take notice of limitation at however late a btage the point 
may be raised —10 C il 652 16 All 390 34 Cil 941 -11 C W N , 069— 6C L J 237, 
14 Bom , 594 ] # 


[663] PRIVY COUNCIL 

The hth and 7th December, 188S 
Present 

Lord Fitzgerald, Sir R P Collier, Sir R Couch, and 
Sir a Hobhouse 

Sadakat Hossein 
veisiib 

Mahomed Yusul 

^ L On appeal from the High Court at Fort William in Bengal J 

Mahomedan law — Legitimation of offspring by acknowledgment 
The acknowledgment and recognition of a natural son by a Mahomedan as his sou 
gives him the status of a son capable of inheriting as a legitimate son, unless oertaui 
conditions exist 





MAHOMED TUSXTF [1888] I.L.B. 10 Cal. 6M 

Mahotmd Aemat Ah Khm v Lalh Begum (LB 9IA,8,ILB,8Clal, 42a)referred to 

Whether the offspring of <10 adulterous intercourse can be legitimated b> any acknowledg 
ment is an open question 

Appeal from a decree of the High Court (3rd June 1880), reversing a 
decree of the Subordinate Judge of the Sarun district 

This was an appeal in one of two suits, in both of which there were 
decrees made by the High Court against the appellant He was the son of 
Kalb All, a Shia Mahomedan of the Sarun district, deceased, who left, besides 
this son, Sadakat Hossein, two daughters also, named Khairun Nissa and 
Saskimun Nissa, the latter of whom was the mothei of, and died before Amir 
Hossein, to whose share the present litigation related Amir Hossein, the 
appellant's sister's son died in 1866, leaving him surviving a grandmother, Bibi 
Sadra, his aunt Khairun Nissa, and his uncle, this appellant He left no other 
issue than a son, Mahomed Selim, born of a woman who had been m an inferior 
station in his household Whether Mahomed Selim had been legitimated by 
his father's treatment of him was the question on this appeal 

Bibi Sadra died m 1869, and her estate devolved on this appellant, who 
also succeeded to the share of his sister, Khairun Nissa, she dying childless a 
few months after the grandmother The appellant thus became entitled, unless the 
rights of Mahomed Selim as a legitimate son should prevail, to the whole share 
which had belonged to Amir Hossein, as well as to the shares of his mother and 
sister Mahomed Selim, on attaining his majority [664] in 1877, applied for 
*'dakhil khari] ’ of the revenue paying estates which his father had possessed 
This was opposed by the appellant 

On the 17th July 1877 Mahomed Selim executed a deed of sale transferring 
to Mahomed Yusuf five villages, pait of the estate which he claimed to have 
i|^ented flora Amir Hossein , and at the end of the same year Mahomed Yusuf 
brought a suit to recover them, that being the suit in which the present appeal 
was preferred Foi all the lest of the villages belonging to Amir Hossein's 
estate, Mahomed Selim himself had already instituted a suit against Sadakat 
Hossein Both suits raised the same question, except that, besides the legitimacy 
of Mahomed Selim, the right of the plaintift to sue in Mahomed Yusuf s suit 
was questioned This objection was allowed by the Subordinate fudge, though 
afterwards in appeal held untenable The Suboidinate Judge, giving judgment 
in Mahomed Selim’s suit, on the question of his light to inherit, decided in his 
favour The Judge found that there had been a marriage between the plaintiff's 
mother and Amu Hossein that the plaintiff was the begotten son of the latter, 
and had been treated by him as his legitimate son 

On appeal a Divisional Bench of the High Court (Garth, C J , and 
Mitter, J ), after examining the evidence, stated grounds for holding that 
Mahomed Selim had been legitimated by treatment, and concluded thus 

** For these reasons we are of opinion that the plaintiff is the son begotten 
of Amir Hossein’s body, and that during Amir Hossein's lifetime he was always 
treated as his legitimate son It has been held b> the Privy Council, that fiom 
such a unifoim course of treatment, an acknowledgment of legitimacy.under the 
Mahomedan law may fairly be inferred and having regard to the circumstances 
set forth above, such inference in this case seems to us to be just and proper 
(See As/im/ood Dowlah Ahmed Hossein v Ryder Hossein Khan, 11 Moo I A , 94) 

“ The Plaintiff, therefore, though bom out of wedlock, was legitimated by 
this acknowledgment, and is entitled to succeed to the property left by Amir 
Hossein as his legitimate son 
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Cmj “ In thjs view of the case, it is not necessary to decide whether 
MuBBUmat Domm had been, as alleged by the defendant, rnarned to Jummun 
or not 

** The appeal will be dismissed with costs ' 

The amount, oi value, of the sub]6ot matter in each of the suits being less 
than Bs 10,000, while, taken together the amounts in both exceeded it, upon a 
petition by Sadakat Hossein for leave to appeal to Her Ma]eBt> m Council, 
and for a ceitificate that the case fulfilled the requirements of s 596 of Act X 
of 1877, the order of the High Court admitting the appeal was preceded by a 
judgment (PONTIFBX, J ), m which it was pointed out that a question of law 
might be said to have arisen The point was thus stated in the judgment 
(38th January 1884) — 

“ Now, in Selim s suit, the first Court held that Amir Hossein was 
married to Domni, and that Selim was his legitimate son The High Court on 
appeal held that the marriage was not proved, but that Selim was the son of 
Amir Hossein by Domm, and had been acknowledged by Amii Hossein, and 
was therefore entitled to his piopert\ It appears, however, to have been 
alleged by the appellant that Domm, with whom Amn Hossein had been 
living, was in fact the wife of somebody else, and thus incapable of being the 
wife of \mir Hossein That question does not appear to have been gone into 
b> this Court This Court considered that the finding that Domm had a son 
by Amir Hossein, who was treated by Amir Hossein as a son, was sufficient to 
give that son a title But referri|ig to the case of Khajah Hidayut Oollah v 
Boy JanKhanum (3 Moo I A p 295), it appears that a substantial and at least 
arguable question of law may exist At page 318 there is a quotation from 
Macnaghten's book, which tends to show that if the woman was mariied to some 
other person, then her son could not be legitimated because she was incapable 
of Ibeing the wife of Amir Hossein That question refers to the Sunni law, aq|d 
the parties heie are Shiahs But this \iew of the law seems also to apply to 
Shiahs as appears b:^ a passage in Baillie s Digest of the Imamia Law, page 289 
The decision of the High Couit in Selim s case, of course, also governed the 
othei case of Mahomed Yusuf I, therefore, think that there is [666] a 
substantial question of law involved m these cases, and 1 admit the appeals 
But as it IS not expedient that both appeals should proceed togethei before the 
Privy Council, I think the appeal forwarded should be that one in which 
Mahomed Yusuf is a respondent, as in that all questions in dispute may be 
decided The whole record, however, should be ti anslated and transmitted to 
the Privy Council, and the othei appeal should stand over until further 
orders ** 

Mr J F Letth, Q 0 , and Mr i? F Doyne appeared for the Appellant 

It was submitted that the title of Mahomed Selim to succeed to his 
father’s estate, as his legitimate son, failed , because the evidence showed that 
there had been a marriage, before his birth, between his mother Domm and 
one Jummun, which was subsisting at the time of her connection with Amir 
Hossein It was not competent to the latter to give to the offspring of an 
adulterous connection the status of a legitimate son He had not, however, 
on the evidence, shown any real intention to do so 

With reference to that part of the judgment of the High Court in which 
that Court declined to deal with the question whether or not there had been a 
raatriage between the mother, Domm, and Amir Hossein, the father, it was 
argued that ad legitimation of a son by evidence of treatment, or acknowledg- 
ment, took its orif^n m the presumptions of the Mahomedan law in regard to 
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martta^e, there could be no finding of legitimation, where the marriage of the 
mother was not presumed Legitimation was effected bv, and through, pre 
BumptiOD of marriage 

Beferenoe was made to Baillie s Digest of Mahomedan Law, Haneefia, book 
V, “ Of Parentage ” , chapters I and II of ‘ Acknowledgment 2nd edition, 
1876, pp 406, 407, et seq , the Hedaya, volume III, p 649, cited in the above , 
Macnaghten's Principles of Mahomedan Law, chapter VII, paragraph 33 , 
Macuaghten's Precedents, chapter VI, case XLVI , also to Mtrza Qaim Ah 
Beg V Mussumat Htngun (3 8 D A , 8el Bep , 152, 164) , Khajah Hidayut 
Oollah V Boy Jan Khanum (3 Moo I A , 296) , Ashrufood Dowlah Aimed 
Hossetn v Ryder Hossein Khan (11 Moo I A , 94) , Mahavimed A zmat Ah 
Khan v Lalh Begum {LE9IA,8 I LB, 8 Cal , 422) 

[ 667 ] The respondent did not appear 

Their Lordships’ Judgment was deliveied by 

Lord Fitzgerald — In this case some questions of importance have been 
raised, and their Lordships regret that they have not had the assistance of 
counsel appearing for the respondent Their Lordships aie, tiierefoie, inipiessed 
with the propriety of not going beyond questions which are absolutely neces 
sSiTy for the purpose of their decision 

The real issue in this case, and the only issue upon which then Lordships 
feel it necessary to decide, is whether Selim, — who was beyond question the 
actual son of Amu Hossem by a woman known as Domni, — had been so recog 
nized by Amir Hossein as to give him the status of a son capable of inheriting 
The suit relates to the propert\ of Amir Hossein He died in the year 1866 , 
and if Selim is in the position of having the rights of a son in leference to hen 
ship, the plaintiff in the case, who claims as the assignee of his interest, is 
entitled to succeed A question of importance was raised by the counsef for 
the appellant He contended that Selim could not be treated as having 
acquired the status of a son capable of mheiiting, because he alleged that 
the intercourse between Amir Hossein and Domni was an adulterous 
intercourse, as she had been pieviousl> married to a person then and still 
living, and that, consequently, whether her connection with Amir Hossein 
was preceded by a marriage ceiemony with him oi not, yet still the intercouise 
was adulterous, and that, according to Mahomedan law, the issue of that adul 
terous intercourse could not inherit as heir or acquire the status of a son by 
recognition It, therefore, becomes necessary to Consider, in the first instance, 
whether the alleged marriage of Domni to a man named Jummun has been 
established by satisfactory pi oof Jummun appears to have been a person of 
somewhat the same degree in life as Domni, whose father’s name was also 
Jummun This marriage, if it took place at all, would have occurred shortly 
before or somewhat about the same period as the alleged mairiage betwen Amir 
Hossein and Domni The alleged marriage of Jummun with Domni is said to 
have been somewhere about 1852 or 1853, and the alleged marriage of Domni 
with [ 668 ] Amir Hossein must have taken place about the same period Amir 
Hossein died in 1866, leaving Selim, his son, then about eight or nine years of 
age, which would have made him bom in 1857 or 1858 Another child had 
been bom of the intercourse between Amir Hossein and Domni about four years 
before , so that the marriage between Amir Hossein and Domni, if it ever took 
plaoe, IS referred to about the same period as the alleged marriage between 
Jummun and Domni 

How the account given by Jummun is certainly one of an incredible 
oharaoter The statement is that he became acquainted with Domni when he 
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went to live m this particular village [Hia Lordship then examined the evi 
denoe as to the alleged marriage between Jummun and Domni and concluded as 
follows — 1 

Their Lordships have then come to the conclusion that the parties fail to 
establish this marriage between Jummun and Domni That relieves them from 
offering any opinion upon the very important question of law which was raised 
by the counsel for the appellant, namely, whether, if there had been this mar- 
riage, the offspring of an adulterous intercourse could be legitimated by any 
acknowledgment The absence of reliable proof, such as their Lordships could 
act upon, of the marriage of Domni and Jummun, appears to their Lordships to 
relieve the case from further difficulty They do not intend in the least to 
depart from the statement of the law upon an appeal to the Privy Council in 
the case of Mahomed Azmat Ah Khan v Mxismmat LalU Begum (L B , 9 I A , 
8, I L E , 8 Cal , 422), which is as follows — ‘ Their Lordships are relieved 
from a discussion of those authorities, inasmuch as the rule of Mahomedan law 
has not been disputed at the bar, viz , that the acknowledgment and recognition 
of children by a Mahomedan as his sons gives them the status of sons capable 
of inheriting as legitimate sons, unless certain conditions exist, which do not 
occur in this case ’ Their Lordships do not intend at all to depart from 
that rule, or to throw any doubt upon it The Judge of the Primary Court who 
saw and who heard the witnesses, and the Judges of the Supreme Court who 
examined into the evidence afterwards, concur in opinion that there was suffi 
cient evidence of the acknowledgment Amir Hossein of Selim as his son, from 
[669] which an inference is fairly to be deduced that the fathei intended to 
recognize him and give him the status of a son capable of inheriting Upon 
that point both the Couits come to one conclusion, and that conclusion their 
Lordships adopt They think that the status of Selim as son has been suffi 
ciently established by recognition so as to enable him to claim as heir Other 
questions have been laised in the case , but, in accordance with what has been 
stated as then Lordships view, they think they ought not in a case of this 
kind to go beyond what is necessary for the decision 

Then Lordships will, theiefore, humbly advise Her Majesty to dismiss the 
appeal, and to affirm the decision of the Court below 
There will, of course, be no costs in this case 

Appeal dismissed 

Solicitors for the Appellant Messrs Watkins and Lattey 

NOTES 

[MAHOMEDAN LAW— ACKNOWLEDGMENT AND LEGITIMACY— 

The mere acknowledgment of paternity is insufficient, it should be of sonship — (186G) 
11 M I A , 94 (1893) 21 Oal , 6GC (670) , for an acknowledgment to be valid, the 

paternity must be uncertain either as regards the fact or time of marriage with reference to 
the child s birth and there should have been no impedim n* to i valid marriage — 10 All , 
289 on appeal from 8 All , 234 

Thus, acknowledgment has no effect where the facta of parentage are known, ( 1881) 10 
All , 289 (330), (186G) 11 M I A 94 subsequent marriage previous marriage), (1900) 

27 Cal 801 , 9 C W N 352 (offspring of illegitimate intercourse) , (1896) 23 Gal , 130 (void 
marriage (1903) 26 All , 108 (mother having been married to another) 5 W B , 4 , 26 W B 
26 (slavery of the mother is no bar as regards the status of the son) , 21 Cal 666 9 C W N 
362 (difference in teligidfe, ^were) J 
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[local 669] 

APPELLATE CIVIL 

Tho 12th May, 1881: 

Present 

Sir Richard Garth, Kt , Chief Justice, and 
Mr Justice Bevt rley 

Juggut Chunder Dutfc Plaintitt 

ucriMs 

Rada Nath Dhur Defendant 

Partnenhip — Suit fm an account — Intioduction of new menibct into firm — 
Contract Art IX of 1872, s 253, cl bands 265 — Junsdichon 

The effect of cl 6 of s 25*1 of the Contract Act is not to render an dssigiiincnt of a share 
in a partnership concern illegal or void as between the parties to the issignmcnt, but only so 
far void as between those parties and theothei paitneis is to ciusc in immediate dissolution 
of the partnership 

If no assent is given b> the other paitncts to the issignmcnt, the assignee is upon 
dissolution at liberty to sue for an leeouiit and for distribution, not is a partner, but as 
asbigiieo of the right of his assignoi iii tho partnership property 

Section 265 of the Coiitrict Act commented on 

The plaintiff in this case stated that, m tho yeai 1284., Bada Nath Dhui, the 
defendant No 1, and one Gopal Chunder Dhui opened a shop agreeing to share 
proht and loss equally between them, this business being managed by Moljesh 
Ohundei [670] Bose, Nobin Chundei Doss and Nobo Kumar Nath (defendants 
2, 3 and 4), as gohmastas 

That on the 12th March 1880 Gopal Chunder Dhui sold his share in the 
business to the plamtiti and Modhu Sudun Eoy undei a legisteied deed of sale , 
that, subsequently to this sale, the defendants 2, S and 4 colluded with 
Bada Nath Dhur (defendant No 1) and collected and appropiiated moneys 
owing to the farm , that he, the plaintiff, on the 10th Aghian 1287 (26th 
November 1879) puichased the share of Modhu Sudun Boy , that he demanded 
from the defendants the papers and books of the hrm and asked for an account, 
but on their at farst promising to comply and then failing m their ptomise, he 
hied the present suit against them on the 28th November 1880, asking foi an 
account 

Defendant No 1 contended that all that the plaintid purchased in 1880 was, 
the articles in store and the debts due to the concern, and tliat the assignment 
was made secretly and without his consent, and fuithei contended that the 
business had been closed since 1286 (April 1880), and that nothing was due to 
the plaintiff 

The other defendants contended that, being gohmastas onl> , they were not 
liable to be sued * 

The Munsif found that the plaintiff had obtained possession of Gopal 
Chunder Dhur’s share in the business, and that there was evidence to show 
that the defendants had at one time agieed to account, but that the business had 

• Appeal from Appellate Decree No 23S4 of 1882 igiiiist the order of Colonel T Lamb, 
Deputy CommiBSioner of Nowgong, dated the 28th of August 1882, reverbing the decree of 
Gunabhi Bam Borua, Munsif of that district, dated the 21st of September 1881 
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closed in 1286 , that the plaintiff was entitled to an aooouni; from the defendants, 
and after going into the accounts he made a decree in favour of the plaintiff for 
Bs 442 15-12 

The defendants appealed to the Deputy Commissioner, contending that a 
new partner could not be introduced into the business without the consent of 
the other partner, under s 253, cl 6 of the Contract Act 

The Deputy Commissioner, after stating that it appeared that Gopal 
Chunder Dhur had introduced the plaintiff into the business without the con- 
sent of Bada !(Tath, and that the plaintiff had not asked for a dissolution of the 
partnership by his plaint, but had sued for an account, held that the sale 
to the plaintiff in [ 671 ] 1880 was invalid, as it introduced a new partner into 
the business without the consent of the other partners, and he, therefore, 
reversed the decision of the Munsif 

The plaintiff appealed to the High Court 

Baboo Bhooban Mohan Das^ for the appellant contended that the plaintiff 
was entitled to sue for an account, and that one partner was at liberty to sell 
his share without the consent of the other partners, and that it having been 
found by the Munsif that the defendants had recognized the sale by allowing 
the plaintiff to take possession and by promising to render him an account, 
s 253 of the Contract Act should not have been applied when these facts had 
not been displaced 

Baboo Hun Mohun Chuckeibuti for the respondents cross objected, that 
under s 265 of the Contract Act the District Judge alone had jurisdiction to 
try the case ^ 

Judgment of the High Couit was dehveied by 

GaPthi C J (BliVLBLB\, J , concur ring) — The plain tiff ‘s case is that the 
defendant No 1 and a person named Gopal Chundei Dhur opened a shop and 
earned on business in co partnership for about three years Qopal Chunder 
Dhur then sold his share to the plaintiff and the plaintiff says that after 
this purchase he continued to cariv on the business with the defendant No 1, 
but that the defendant No 1, in collusion with the other defendants, who are 
his gohmastas, have been leceivmg moneys due to the firm, and keeping back 
papeis and accounts in fraud of him, the plamtifi He, therefore, brings this 
suit against them for production of the papers and for an account 

Two of the defendants say they have nothing to do with the partnership, 
and that they are merely employed as gohmastas But the defendant No 1 
says that the business has been closed since the end of the Bengalee year^ 
1286, and that nothing is due to the plaintiff 

The Munsif found, as a fact, that the business was closed at the end of the 
year 1286 , but hetsonsidered that the plaintiff was entitled to the investigation 
wh;ch he claimed, and after appointing an ameen and examining the accounts, 
he made a decree in the plaintiflTs favour for Ks 442 15-12 

[ 672 ] The Deputy Commissioner took a different view He considered 
that the purchase by the plaintiff from Gopal Chunder Dhur of the share m 
the partneiphip was invalid, and that (apparently^^for that reason) the plaintiff 
had no right to sue the defendant for an account 

It has now been contended before us that the view taken by the Deputy 
Commissioner was wrong, and that the judgment of the Munsif ought to bo 
restmjed 

We thin^f it ilfery doubtful, however, whether, upon the plaintiff’s own 
showing, and upon the facts found by fSbe Munsif, the plaintiff is entitled to a 
decree, 
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It IS not actually stated in the plaint, although it may certainly be inferred, 
that the business of the partnership had been carried on up to the time when 
the suit was brought in November 1880 

The defendant No 1 says that this was not so, and that the business 
came to a close at thd end of the Bengalee year 1286, which would be about 
the llth of April 1880, or about a month after the plaintifi bought his share in 
the concern , and the defendant No 1 also says, though the fact is not distinctly 
found by either Court, that the sale of the share to the plaintiff wa$ made 
secretly^ and without his consent 

Now, the Deputy Commissioner is so fai right in his view of the law that 
no partner has a right to transfer his share in the partnership to a stranger 
without the consent of the other partners {Sec cl 6 of s 253 of the Contract 
Act ) 

But the Deputy Commissioner does not quite understand the true meaning 
of this rule Its effect is, not to rendei an assignment of a share m a partner- 
shin concern illegal or void as between the parties to the assignment, but onl> 
so far void as between those parties and the other partner or partners, as to 
cause an immediate dissolution of the partnership 

In other words, one partner cannot by assigning his share make any one 
else a partner in his stead with his co paitners and therefore upon his assign 
mg his share the partnership ceases to exist, unless tlie other partners consent 
to accept the purchaser as a partnei in the place of the latter 

If they do so consent, the partnership may continue to be carried on as 
b^ore If they do not consent, the plaintiff would, [ 673 ] upon the dissolution, 
have a right to sue, not as a partnei, but as an assignee of the rights of his 
assignor in the partnership property, for an account of that property, and for 
such a distribution share as belonged to his assignor • 

Now, in this case, it does not appear to have been distinctly found by 
either of the lower Courts whether the defendant No 1 consented to receive 
the plaintiff as a partner in the concern or not The defendant No 1 says 
that the transfer was made secretly and without his consent , and, although he 
says that the business continued to be carried on tor about a month after the 
transfer was made, it does not appear whether the plaintiff was consideied to 
have any share in it 

It will be found that this point has a ver> material bearing upon the 
question whether, in pQint of law, the plaintiff has any right to bring this suit 
^ If he never became a partnei with the defendant No 1, he might, as I 
have ]U8t now explained, have a right, not as a partner, but as an assignee of 
Gopal Chunder Dhur's share, to sue for an account against the defendant 
No 1, and the judgment of the Munsif may then be substantially right , 
although it IS difficult to see how the plaintiff would have any right of suit 
against the defendants Nos 2, 3 and 4 if they were only gohmastas 

If, on the other hand, the plaintiff, after the transfer to him, became a 
partner with the defendant No 1 foi ever so short a time, and that partnership 
came to an end on or about the llth of April 1880, then we thin]( this suit 
would come withiu section 265 of the Contract Act, and could only be brought 
m the Court of the District Judge 

This principle seems now to be pretty clearly established by several deci- 
sions in this Court It has led to a good deal of inconvenience and injustice 
that suits of this description should only be brought in tffb Court of the Dis 
tnct Judge , but so long as that section continues to ho the law, the Court has 
no power to prevent the mischief 
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It wa,a oeitamly a matter of doubt at one time, both in this Court and 
elsewhero, whether the provisions of s 265 were not intended to provide 
additional remedy otherwise than by a [6743 regular suit in cases where a 
partnership had determined But the Oivil Proc^ure Code has provided no 
other proceeding except a regular suit, under which accounts may be taken 
under such circumstances , and it has accordingly been held m several subse- 
quent cases in this Court that a regular suit is the only remedy, and that such 
a suit cah only be brought m the Court of the District Judge See Prosad 
Doss Miillick v Russick Lall MulUck (I L E , 7 Cal , 157) , Bamayya v 
Chandra Sekara Ban (I L B , 5 Mad , 256), Harrison v Delhi and London Bank 
(I L E , 4 All , 437) , Sorah^i Fardunji v Dulahhbhai Hargovandas (I L E , 
5 Bom , 65), Ladubhai Premchand v Bevichand Vcnichand{l L E , 6 Bom , 143), 
Bam Chundcr Shaha v Manick Chundei Bamkya (I L E , 7 Cal , 428) We 
think therefore that, as the Deputy Gommissionei has misconceived the effect 
of the plaintiff’s purchase, and as neither Court has tned what appears to be a 
very important question m the case, namely whether the plaintiff ever really 
became a partner in the concern with the defendant No 1, the case ought to 
go back to the Munsif's Court foi re tiial , and if in the result it should turn 
out that the suit can only be brought m the Court of the District Judge, as 
being a suit by an accepted paitnei aftei deteimination of the partnership, the 
plaint should be given back to the plaintid to be there piesented The plain 
tiff, we presume, will not be prejudiced, so fai as limitation is concerned, 
because he would have bi ought this suit boiia fide in a Couit which has no 
jurisdiction to enteitain it 

Case lemanded 


NOTES 

• I The Indian Contr ict Act 1872, see 265 was imendcd in 1886 bv Act IV of 1886, sec 1, 
which omits the old explanation of the term Court 

As logardb the assigneo s rights bee the Notes of Alcssrs Pollock A Mulla to sec 253 of 
the Indta7i ConU act Icf, 1872 (lyiJ)Illhdii p 668 ] 

[675] APPELLATE CIVIL 

The 1/th Apnl, 1881 
Present 

Mr Justice McDoneul and Mr Justice Fifed 


Ashanullah Plamtiil 

verms 

Kali Kinkur Kur and others Defendants 


Pavtiiton — Joint property consisting of several houses — Principle of 
partition — Commission of partition --Act XIV of 1882, s 396 
Whore m a suit for partition possession was sought of a definite share of a property con 
sist^ of a number of houses Held, that the principle in such cases is, that if a property can 

* Appeal from AppclUtc Decree No 1928 of 1882, against the decree of Baboo Uma 
Chum Kastcgiri, Subordinate Judge of Tipperah dated 22nd Juno 1882, modifying the decree 
of &boo Protap Chundcr Mo^mdar, Officiating First Muusif of Moradnagore, dated 13th 
of July 1381, 
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be partitioned without destroying the intrinsic value of the whole property or of the shares, 
such partition ought to be made , but where partition cannot be made without destroying the 
intrinsic value of the property, then a money compensation should oe given 
In this suit the property, of which partition was claimed, was said to 
consist of ten houses The houses were origmallv in the joint possession of 
three brothers, the defendants The shares of two of these brothers, being a 
10-anna 13 gunda 1 cowri 1 krant portion of the whole property, were 
purchased by the plaintiff at an execution sale The principal defendtint, the 
brother who still retained his share, contended, that partition of tjmah dwell 
ing houses could not be legally made The Munsif found that one of the ten 
houses was not then in existence, and ordered that nine of the houses should 
be partitioned, and directed that a valuation of the nine houses should be made, 
and a two third share thereof be made over to the plaintiff who should be at 
liberty to remove them, but as regards the tenth house no order was made, the 
Munsif stating that as to this house he left the plaintiff to seek such remedv 
as he might be advised The Suboidinate Judge modified the deciee, and 
ordered that the houses should be valued by an expert in execution of the 
decree and two thirds of the value with interest be given to the plaintiff 
The plaintiff appealed to the High Court 

[676] Baboo Chunder Madhub Ghose, for the Appellant, contended that the 
decree of the lowei Court limiting the plaintiff's claim to a two thud share in 
the value of houses was bad in law 

Baboo Boikanto Nath Doss for the Bespondents 

The Judgment of the Court (McDonfll and Field, JT ) was delivered by 
Field, J — The plaintiff in this case purchased two thirds of a propel tv 
consisting of ten houses One of these houses has since fallen down, or othei 
wise been destroyed, and thtf present dispute concerns nine houses only T^e 
plaintiff sued to ha\e a partition, and he said that he intended to break down 
and remove those houses, of which he would obtain possession by this 
partition 

The Munsif gave him a decree for six houses out of the nine, holding that 
this was the arithmetically proportionate share of the property An appeal 
was then preferred to the Subordinate Judge, and the Suboidinate Judge, evi 
dently influenced by the idea that the case was a hard one, directed that the 
houses should be valued, and that two thirds of the value, together with legal 
interest, should be given to the plaintiff 

# The plaintiff now contends that the Subordinate Judge had no right to 
give him the price of the houses instead of the houses themselves, and we think 
that upon this baie contention the plaintiff is entitled to succeed The pun 
ciple m these cases of partition is that if a property can be paititioned without 
destroying the intrinsic value of the yvhole property, or of the shares, such 
partition ought to be made If, on the contrary, no partition can be made 
without destroying the intrinsic value, then a money compensation should be 
given instead of the share which would fall to the plaintiff by partition 

In the present case the defendant did not object before the Subordinate 
Judge that the nine houses could not be partitioned without destrtiying the 
value of the property He did not object that no three houses could be given 
to him which would bear a fairly proportionate value to the whole of the pro 
perty We think, therefore, that the decree of the Subordinate Judge is 
erroneous and must be set aside 

We have, however, to point out that the Munsif committed [677] an 
error in directing six houses out of the nine to be given to the plaintiff without 
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specifying which six houses should be given In other words, he should have 
proceeded under the provisions of s 896 of the Code of Civil Procedure, and 
we direct that having determined what portion of the property ought to be 
given to the plaintiff as representing the two-thirds which he obtained by 
purchase, the Munsif do proceed to embody m his final decree the result of 
the Commissioner’s investigation and report 

We^o not think that this is a case in which we ought to give costs 

Case remanded 


NOTES 

[PARTITION— 

Afl regards the general principles underlying the actual allotment of shares, see also 
(1905) 7 Bom , L R , 482 (486) , as regards giMng money compensation in lieu of shares, nte 
(1907) r W R , 62 3 
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APPELLATE CIVIL 

* The 21st Aprils 1884 

Prfsent 

Mr Tustice Tottenham and Mr Justice Norris 

Anundo Bai and otheis Defendants 

versus 

Kail Prosad Singh and anothei Plaintiffs ' 

Ohatwali tenures of Khaiukpore — Transferability of Ghatwah tenures — 
Mitakshara law tnappb cable to ghatwah tenure — Famrly custom 
inapplicable to ghatwah tenure 

A ghatwah tenure in Xharukporc is transferable if the zemindar assents and accepts the 
transfer 

Such assent and acceptance ma> be presumed from the fact of the zemindar having 
made no objections to a transfer for a period of over twelve years, and when such a fact has 
been found a Court ought to recognize such a transfer 

In a suit brought to recover possession of a ghatwah tenure situated in Khnrukpore 
which had been brought to sale in execution of a decree against the previous ghatwah and 
purchased by the defendants, the plaintiffs sought to rely on the Mitakshara law and certain 
family custom for the purpose of establishing their right The lower Court applying such 
law and custom found that the tenure was transferable and that ft was joint ancestral pro 
petty and gave the plaintiffs a decree for^two thirds of the property and the defendants a 
decree for the remaining one third, holding that to be the extent of the previous ghatwah 
interest which had been purchased by the defendants 

[6783 i/eld, on appeal, that the decision of the lower Court was erroneous That in dealing 
With a ghatwah tenure the Court must have regard to the nature of the tenure itself and to the 
rules of law laid down in regard to such tenures and not to any particular school of law or 
the customs of any particular family and that a ghatwah being created for a speoiflo purpose, 
has its own particular incidents and cannot be subject to any system of law affecting only a 
particular class or family 

* Appeal from Original Decree No 114 of 1882, against the deozee of Hafiz Abdool 
Kiirreem, Khan Bahadoor, Second Subordinate Judge of Bhagulpore, dated the 18tb of 
February 1882 
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In this case the plaintiffs sought to recovei possession of a ghatwali inehal 
named Kharna, appertaining to the mehals of Kharukpore in the distiict of 
Bhagulpore 

The plamtitiB alleged that the family of plaintiff No 1 was governed by 
the Mitakshara law, and by a special family custom that the eldest son became 
the malik of the estate, the other members of the family being entitled to mam 
tenance That, m accordance with such custom, Tekait Meghra] Singh, 
the father of plaintiff No 1, held possession of the ghatwali rnehal in question 
till the 13th July 1868, on which date he was nominally, though not actually, 
ousted bv the ancestors of the defendants who purchased the niehal at a sale in 
execution of a decree obtained against him on tlie 18th luly 1862 The plain 
tiffs further alleged that the purchasers, although they got the wiit for posses 
sion, issued and gave a receipt in the usual way puipoiting to have obtained 
possession on the 19th Bysack 1276 Fuslee (15th Apnl 1869), m leality did not 
take actual possession till the month of Assin 1287 Fuslee (Septembei and 
October 1879) , that Tekait Meghraj Singh died in Bhador 1278 Fuslee ( \ugust 
and Septembei 1871), and that if tei his death the plaintiff No l,mconfor 
mity with the family usage, acquiied the right to take exclusive possession of 
the mehal n<>w claimed ^ 

The plaintiffs also alleged that there was no legal necessity tor the debt 
incuned by Meghrai Singh in respect of whicli the mehal was bi ought to sale, 
and that it was incurred without the consent of plamtiti No 1 The alienation 
to the predecessors of the defendants was bad and invalid as igainst plain titt 
No 1 , and that by their purchase at the execution sale they got only the light 
and shaie of Meghraj Singh in the mehal 

Previous to the suit being biought plaintiff No 1 sold a 10 anna sli iie in 
the mehal to plaintiff No 2^ and the suit was [879] accoidingly biought^ by 
them both, and they contended that the defendants acquiied no light to jiosses 
Sion of the mehal as against them by yirtue of then piedeces^oib pui chase at 
the sale in execution of the deciee against Meghiaj Singh The defendants 
opposed the plaintiffs’ claim on the folloviing amongst othei giounds, tiz — 

That they and then predecessois had held possession of the inehal since 
the date of the auction purchase , and that the suit being one foi the purpose 
of setting aside that sale, it was barred as having been brought more than one 
year after the date of the sale , and that even if it weie held that it was not 
barred on that account, it was still baried by the fact that they had held posses 
Sion for more than twelve years That although the mehal Khaina was foiraerly 
a ghatwali tenure, that tenure was abolished previous to the date of the sale 
That according to the practice of the ghatwali tenures situated in the mehal 
of Kharukpore, the holdei had a full proprietary riglit, and could sell oi transfer 
the tenure , and thali the son acquiied i^o light of paitnership with his father 
during the father s lifetime They also denied that plaintiff No 1 alone was 
entitled to succeed by inheritance and pleaded that othei similar ghatwali 
mehals belonging to Meghraj Singh had been sold in execution of decrees 
against him and that plaintiff No 1 had lemained silent and made no claim 
with lespeot to them , and that in lespect of the mehal in suit he had been pei 
fectly well aware of the proceeding in the suit in which the sale took place, and 
had not made any objection thereto 

The lower Court held that the smt was not baried by limitation, and that 
the ghatwali tenure had not been abolished as pleaded by the defendant , that 
the practice alleged by the plaintiffs, that the eldest son succeeded the father 
as ghatwal, was proved , and that the tenure in suit was not divisible, but was 
transferable The Court also found that the mehal was joint ancestral property 
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subject to the Mitakshara la^, and gave the plaintiff a deciee foi two thirds 
of the mehal, and the defendants the remaining one third, holding that to be 
the extent of Meghraj Singh’s interest in the tenure 

During the course of a very lengthy judgment, in which the reso] Court 
went very fully into the evidence and the authorities on the subject, the follow 
ing cases were referred to Deendyal Lai v J'ugdeep Naratn Stngh (II B , 8 
Oal , 198 , L B , 4 I A , 247) , Bajah Lelanund Singh Bahadoor v The Govern 
ment of Bengal (6 Moore’s I A , 101) , Bajah Lelanund Smqh v The Government 
(S D \ , I8b0, 219), Muniunjim Sjngh v Bajah Lelanund Smgh (3 W B , 84) , 
Bajah Lelanund Singh Bahadoor v* Thakoor Munrunjun Singh (13 B L B , 124) , 
Lelanund Singh Bahadooi v Thalooi Manrunjun Sinqh (1 L B , 3 Cal , 251) , 
Hnilal Smgh v Jorawun Singh (6 Sel Bep , 169) ThaTtoor Kopilnath Sahi Deo 
V The Goveminent (22 \V R . 17) , Bajah Bam Nauini Singh v Pertum Smgh 
(20 W R , 189, 11 B L R , 397), Chiniamun Stngh v Nou lukho Konwari (I L B , 
1 Cal , 153) , Dooiga Pet shad Singh \ Dooiga Konwan (1 L B , 4 Cal , 190 , 
L B , 5 I A , 190) , Mahaiani Hiianalh Koai v Baboo Bam Nat am Smgh (9 B 
L B , 274) , Bajah Lilannnd Smqh \ Dooi qahutty (W B , 1864, 249) , Lalla 
doonian Smgh v Giant (11 W R , 292) (haul v Bangshi Deo (15 W R , 38, 
6 B L R , 652) , Jogemnir Sn km v Nnnat Kaimakai [1 B L R (short notes 7)J 

The defendants being dissatisfied with tiiat decision now appealed to the 
High Couit and the plaintiff prefeired a cioss appeal 

Ml Puqh and Baboo Ba%h Behan Ghose and Moonshi Mahomed Yu^oof 
foi the Appellants 

The Advocate Geneial (Mi Paiil)^ Mi Evans and Baboo Nil Mad huh Sen 
foi the Respondents 

^ The Judgment ol iho High Comt (Tottenham and Norris, IJ) was 
delivered by 

Tottenham, J -This is an appeal fioin a decree of the Subordinate Judge 
of Bhagulpoie made m a suit biought by the plaintiffs lespondents co lecovei 
possession of a ghatwali mehal named Kliaina fiom the defendants appellants 
who, or their predecessois, parch ised it in 1808 at a sale held in execution of a 
decree against [681] the then ghatwal, Tekait Meghraj Smgh, father of the 
plaintifif No 1 

The plaintiffs case was that fiom the nature of the tenure in question 
and under the principles of the Mitakshaia law governing the Tekait’s family, 
the alienation was invalid, and that plaintiff No 1 as eldest son of Meghraj 
Smgh was entitled to hold the estate on the death of his father Plaintiff No 2 
joined in the suit as purchaser fiom plaintiff No 1 of five eighths of the latter’s 
interest « 

The case is m many respects a peculiar one, and the decision of the lower 
Court partakes also of that charactei Both bides liave objected to it by way 
of appeal and cross appeal ^ 

In a case of this kind it might have been expected that the plaintiffs 
would ha^e relied simply on the inalienable character of a ghatwali tenure, 
the puipose for^ which it was created necessitating its being protected from 
seizure and sale for debt, as well as its impartibility 

But the plaint shows that the pJamtifis rely chiefly on the Mitakshara law 
modified by a family custom that the eldest son alone succeeds to possession 
It IS alleged that the late holder, though by family usage sole possessor, was 
pieoluded by tfia Mitakshara law from encumbering o^ alienating the tenure, 
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except for family necessity, without the consent of his son, the plamtiH, who 
was adult at the time the debt was incurred which formed the basis of the 
decree under which the sale took place 

The plaintiffs, therefore, evidently rely chiefly on the Mitakshara law, but 
further appeal to the nature of the tenure as rendeiing the sale invalid 

The peculiarity of the defence is that while it denies that plamtifl No 1 
acquired any right in the property undei the Mitakshara law by his birth, and 
contends that the father was sole proprietoi full> competent to deal with it, 
still it raises the plea of limitation on the gipund that the right to sue accrued 
on the date of sale, whereas the suit was not instituted until more than 
twelve years afterwards 

And to get over the difficulty m regard to the seizure and sale of a 
gbatwali tenure, the defence alleges that the ghatwali tenure [682] was long 
ago abolished, and so the piopeity became Meghia] Singh’s absolutely 

The somewhat mixed chaiactei of the pleadings may be accounted for 
thus Plaintiffs must have felt some diffidence in trusting simply or chiefly 
to the nature of the ghatwali tenure as being indivisible and inalienable, foi 
upon their own showing one of them had sold, and the othei haa bought, live 
eighths of it ]ust before the plaint was filed , and they were doubtless fully aware 
that in fact numeious similar ghatwalis of Kharukpore, to which class the one 
in question belongs, had actually been sold It was convenient, theretoie, to 
put forward the Mitakshara law which does allow alienations for necessity, 
and moreover the chief inducement to bung the suit was piobably the success 
of other suitois in recent years in recovering property sold for then fathers* 
debts by the application of the Mitakshara law It was necessary, how^ever, to 
fall back upon the nature of the tenui e as a ghatwali in order to allow the 
plaintiffs to count the period of limitation from the time of Meghrai Singji’s 
death, rather than from the date of sale, in the event of plaintiffs being unable 
to establish their allegation that plaintiff No i w^as dispossessed only in 
1287==(1879) 

The defendants would naturall\ wish to eliminate the Mitakshara law, 
except m so far as it might help their plea ol limitation, and to contend that 
plaintiff No 1 had no interest whatever in his father s lifetime, and could not 
object to anv alienation effected during that period 

The lower Court evidently took infinite pains with the case, and recorded 
an extremely long and elaborate judgment It found that the ghatwali had 
not been abolished yet that it was tiansfeiable , also that it was a joint 
ancestral property subject to the Mitakshara law, modihed only by the custom 
which operated m this case to make the period of limitation run from the death 
of Meghraj Singh, and not from the date of sale or of the adverse possession of 
the defendants, and Anally that it was indivisible, and upon these findings it 
proceeded to give the plaintiffs two thirds of the property, and the defendants 
one third, which the Subordinate Judge held w^as the extent of Meghiaj Singh s 
^interest in the ghatwali tenure 

It appears to us that both parties are justified in objecting to* [683] the 
manner in which the case has been decided, for it seems clear either that the 
plaintiffs should have recovered the whole tenure, or that the^suit should have 
been dismissed altogether The tenure being undoubtedly a ghatwali, the lower 
Court we think made a mistake in attempting to apply to the case the lules of 
the Mitakshara lawt 

For we concur with the learned counsel for the appellants m his conten 
tion that m deaj^pg with a ghatwali the Court must have regard to the nature 


m 



ILtt. lOsfial 68« 


ANtJNDO BAI Ac V 


oi the tenuie itself, and to the lules of law laid down in regard to such tenures, 
and not to an> particular school of law ol to the customs of particular families 
The incidents of a ghatwali tenuie are the same whether the ghatwal be a 
Hindu or a Mussulman or a follower of any other system of religion, and the 
same ghatwali might be held successively by persons governed as to other 
property by totally different rules of law A ghatwali is created for a speciho 
purpose, has its own particular incidents, and cannot be subject to any system 
of law affecting only a particulai class oi family 

We think, therefore, that the lower Court was misled m its recouise to 
authoiities bearing upon the effect of the Mitakshara law on ancestral joint 
propel ty whethei paitible oi impartible and as to the obligation ot sons to 
pay the debts of then fathers, and the authorities citecTon these points seem, 
therefore, to us to afford no assistance in disposing of this case 

The veal and only material questions for us to decide are — firsts whether 
the sale of this ghatwali in execution of a decree against the ghatwal was 
invalid and liable to be set aside by leason of the tenure being m its nature 
inalienable , and, secondly, if the alienation was bad, are the present plaintiffs 
entitled to recover theSpiopeitv The second question also involves one of 
limitation 

As to the hist question there is doubtless authority for holding that 
ghatwali lands aie not alienable eithei at the pleasure of the ghatwal for the 
time being, oi foi the payment of ius debts at the pleasuie of his creditois 
For the nature of the tenuie and theieason of its existence tender it necessaiy 
that the holdei of the offace of ghatwal be secured m his enjoyment of the 
tenure 

^ [ 684 ] The principal case cited to us by the learned Advocate General tor 
the plaintiffs respondents is that ot Majah IS'ilviont Singh v Bakranath Svngh 
(Iv B , 9 1 A , 104) But in tliat case the paiticulai point decided by the Judi 
cial Committee, Privy Council, was that ghatwali lands could not be seized in 
execution of a decree for the debts ot a foimer ghatwal as assets by descent m 
the hands of his successoi Their Loidships, however, expressed an opinion 
that the same considerations on which the ghatwali should be^held to be 
indivisible would make it inalienable That case related to a jagir in West 
Burdwan to which Police services were attached, and it was considered to be 
analogous to one of the Beeibhoom ghatwalis governed by Eegulation XXIX of 
1814 \nother case was cited to us in which a Division Bench ot this Couit 
held in a Second Appeal No 2461 ot 1880 that a Shikmi ghatwali could not be 
seized in execution of a decree for debt That too was a Beerbhoom ghatwali, 
and the objection was taken by the Shikmi ghatwal before any decree was 
obtained 

The ghatwali in the present case is one of the Khaiukpore ghatwalis, and 
as regards them the Judicial Committee noted, without expressing dissent, that 4 
transfers have tuken place and have been recognized if made with the assent of 
the /amindar, while without that consent the Court has not recognized them 
Precedents for these piopnsitions are to be found in two cases mentioned by 
the lower Court — Eajah Lelammd Singh v Doorgabutty (W E , 1864, 249) 
and Lalla Gooinan Singh v Grant (11 W B , 292) 

These decisions have not been oveiiuled, but the Judicial Committee point 
out th^s distinction between the ghatwals of Beerbhoom and of Kharukpore, 
that the foimer are appointed by Government and the latter by the zamindar. 

m 
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As to the Beerbhoom ghatwals, Eegulation XXIX of 1814 expressly 
provides that they and their descendants in peii>etuity shall be maintained in 
possession of the lands so long as they pay their revenue, and fulfil the other 
obligations of their tenure 

It has been argued that the Kharukporo ghatwals aie on the same 
tooting as those of Beerbhoom, but this does not appeal [683] to be the 
case , for besides there being no statutory piovision in their favour, it 
appears from a description given of their status in (the judgment of the 
Privy Council in the case of Ba^a Lelaimnd Singh Bahadoor v The Govern- 
ment of Bengal (6 Moore’s I A , 101) that the zamindar letained in his 
hands the power of appointing and dismissing the ghatwals in case of their 
not performing the duties This seems to negative a right to hold from genera 
tion to generation on nayment of the rent reserved Be that as it may, we 
think that we must hold, upon the authority of the cases and upon the evidence 
of many such transfeis having been eflected and unquestioned, as well as m 
consideration of the long silence of the present plaintitt No 1, and the silence 
too of his father while he lived, that a Kharukpore ghatwali is transferable, 
if the zamindar assents and accepts the tiansferoe , and in the piesent case we 
think the lower Couit was justified in holding that the zamindar by making 
no objection within twelve jears of the sale acquiesced in it, and that the 
transfer was, therefore, one which the Court ought to recognize, and looking to 
the fact that the pui poses for which the Kharukpore ghatwalis were created 
no longei exist, we should gieatlv regiet being compell^ to come to acontraiy 
conclusion We accordingly decide the first question m favour of the defen 
dants appellants, and hold that the sale was not invalid by leason of the 
inalienability of the ghatwali tenure 

And upon the second point, too, we think the plaintifls must fail 
Foi onlv as ghatwals duly appointed by the /ammdar could they estabJish 
any claim to possession of the tenure, and they nowhere allege that they have 
been appointed ghatwals Their ca^e was that plaintifls had a vested interest 
by his biith in the ghatwali, but this we have shown to be untenable 

The lesult is that we decree the appeal ot the delendants, and dismiss the 
plaintifls’ suit with costs of both Couxts 

n Appeal allotvcd 


NOTES 

[This Ccise was affirmed b\ the Pfiv> Council in (1887) 15 Cal , 471 P C 
This case v^ab referred to m 9 Bom , 198 (22b) in connection with tatan teiiiireb and 
d4 Cal , 753 - & C L J , 583 ==-12 OWN 193, lu connection with diqtoari tenures ] 
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[ 686 ] APPELLATE CIVIL 

The 24th April, 1884 
PRbSENT 

Mk JasTicK Wilson and Mk Jusiicl Toitlnham 

Nobin Chundoi Ohowdluy and anothei Defendants 

vets ns 

Dokhobala Dasi Plainiii! 


Joint family — Paititioii — Picsiimptioii as to purchase in name oj wife 
In a suit for partition of joint faniih property it was found thil certain property stood 
partly in the name of the wife of the original proprietor and parti} in that of a daughtei in 
law Held that a wife, a member of a joint family, is as regards property held in her name, 
m the aamc position as her husband with respect to propoiiy acquired in his name, and 
ttubjeot to the same presumption in favoui of the joint famil} Chmvdei Nath Moitro v 
Knsto Koniul Smqh (16 VV R S57) followed , (Jhaivdhratn \ Tnrtnt Kant hahin Chotodhi // 
(11 G L R 41) distinguished 

The plaintiff on the allegation that she was a membei of a joint family 
brought this suit foi partition against the othoi members ot the joint family 
The defendants stated, inter aha, that ceitain plots of land enumoiatod in the 
schedule to the plaint were the self acquired propeities of Raimoni, the wife of 
the common ancestor, and Jadumom, his daughtei in*law, and hald by them 
under three separate kobalas or conveyances The Court oL Fust Instance gave 
a d^ree to the plaintiff, and with lespect to tiie pioperties in the names of the 
ladies made this observation 

“ Theie is no independent pioof as to the source fiom which the purchase 
money of the land included in the thioe kobalas came, whethei oi no it came 
from the sindhana, or from whom the stiidhana was acquired On account 
of these deficiencies in the evidence and want of lehable proof, the presumption 
would be against the ladies ” On appeal, the Distnct Judge entirel^^ concuried 
in the view of the lower Court 

The defendant appealed to the High Court 

Baboo Rash Behan Ghost (with him Baboo Golap Chundei Sinar) foi the 
Appellants contended tiiat the piesumptiou oi Hindu law that property pur 
chased m the name of one membei is joint laimly pioperty of all the members 
did not apply to the pur [687]chases by Kaiinoni and Jadumom, and that the 
onus was on the plaintiff of proving that the pin chases in question werebciiaim 
acquisitions ^ith family funds 

Babu Mohesh Chnnde'i Chowdhry and Baboo Sink Chunder Chowdhry 
for the Eespondent 

The Judgment of tlie High Com t (Wilson and Tottenham, J T ) was 
delivered By 

Wilson f J (Tottenham, J , coticumng) ~ The only question argued 
before us is this, whether property acquired in the name of a Hindu lad\, 
a member of a joint family, is presumably joint family property or not The 

• Appeal from Appellate Decree, No 766 of 18«S, ogamst the decree of S H C Taylor, 
Eoq " Judge of Boerbhoom, dated aoth December 1882, affirming the decree of Babu Mmu 
Lai Chatterjee, Buherdinate Ju^ge of that district, dated the I7th Apn^ 1882 
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pioperty in this case is found standing in the names of two ladies, membeis of 
a joint Hindu family and widows of deceased members of that family An 
express decision on the point given in 1871 is that of Chunder Nath Mottro v 
Knsto Komul Singh (15 W R , 367) The judgment was delivered by one of the 
greatest masters of Hindu law who has ever administered justice in this 
country And we ai'e not aware that that view has ever been questioned until 
now It IB said that a recent decision of a Division Bench of this Court 
IS in conflict with this ruling But it does not appear to us to be so The 
case referred to Ghowdrain v Tarim Kant Lahiri Chowdhry (110 L R, 
41 , 8 Oal , 645) 

There the question considered was whether as between a husband or a 
purchaser at a sale m execution against the husband and the wife, there is any 
presumption that property standing in the name of the wife is held by her 
henami foi her husband That is an entirely different question fiom that 
raised in this case, whether a wife, a membei of a joint famil>, is, as regards 
property held in her name, in the same position as her husband with respect 
to property acquired in his name, and subiect to the same piesumption in 
favoui of the joint family 

The appeal is dismissed with costs 

Appeal dismissed 


[688] APPELLATE CIVIL 

The 4th March, 1884 
Present 

Mb Justice McDonell and Mr Tusticl Field 

Raj Coomai Lall and others Plaintiffs 

verms 

Bissessui Dyal and others Defendants 

Thndn Law — MitaMiara — Adoption-- Kay as thas — Sndras — Admissions 
against interest — Evidence 

As a general principle Kayasthab arc Hindus of the Sudra class and may, as such, 
adopt tbeir sisters’ son 

This was a suit by the plaintiffs, who were the descendants of one Pahar 
Singh, against Nowrungi Lai, their father, Vmani, then paternal uncle, and 
one Bissessur Dyal, for possession, among other things, of mouzah Jalwandohi 
by right of inheritance under the Mitakshara law Pahar Singh had several 
sons and grandsons, of whom the parties in the suit were the last surviving 
descendants Amani was bom blind, and made a defendant pro /omd , Bisses- 
sur Dyal was the sister’s son of Chandan, one of the grandsons of Pahar Singh, 
and was adopted by the latter by a deed of the 18th June 1856 Sometime 

* Appeal from Original Decree No 139 of 1881 Appeal preferred on the 5th of January 
1879, in the Court of the Judge of Shahabad, against the decree of First Munsif of Buxar, 
dated 80th November 1878, and heard by the Subordinate Judge of Shahabad, called up 
0 this Court by an order, dated the 14th of June 1881 
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after the adoption, Nowrungi Lai and Amani brought a suit against Chandan 
and Bissessur Dyal to set aside the deed of adoption, but on the 30th April 
1866 filed a petition of compromise in Court, wherebv they contented them 
selves with a small portion and gave up the rest of the ancestral property On 
the 5th January 1871 Bissessur Dyal recorded his name as the owner of the 
property in the place of his adoptive father , and on the 26th November 1877 
presented an application in the Bevenue Office in pursuance of the Land 
Registration Act whereupon the plaintiffs filed their objection to the registra 
tion of Bissessur s name in respect of, among other propeities, Jalwandohi , 
but their objection was disallowed on the 8th April 1878 The plaintiffs then 
brought this suit on the 29th April asking for possession of 13 annas 
in Jalwandohi, that the compromise of the 30th April 1866 should be set aside, 
and that the deed of adoption might be cancelled 

[689] Nowrungi Lai, the father of the plaintiffs, died before the suit 
came on for hearing in the Munsif’s Gouit The defendant Bissessur con 
tended that his adoption was good, and that he had been m possession of 
mouzah Jalwandohi, which was self acquired property ever since his adoption 
The Munsif dismissed the case on the giound of limitation He, moreover, 
held that the family was not joint, that Jalwandohi was self acquired property, 
and intimated that there was nothing illegal m Ghandan^s adopting his sister’s 
son The plaintiffs appealed to the Suboidinate Judge who reversed the 
Munsif’s decision, and held the adoption void, on the ground that Chandan 
being a Kayastha belonged to one of the superior classes The defendant 
Bissessur appealed to the High Court, and at the hearing, the Court (Garth, 
0 T , and McDonell, J ) diiected a further inquiry as to whethei the plaintiffs 
family belonged to either of the thiee higher castes, and after a formal order of 
remand transferred the appeal to the file of the High Court The points 
ai^ued at the hearing aftei such transfei to the High Court were— (1) whether 
Jalwandohi was acquired out of joint funds , (2) whethei the adoption was valid 

Babu Gtmi Da$ Baniierm, Babu Pran Nath Pundit, and Babu Tamck 
Nath Paht for the Appellants 

Babu Golap Sarkar, Mr R E Twidale and Babu Bam Stikha Okose foi 
the Respondents 

The Judgment of the Couit (McDonell and Field, TJ ) was delivered 
by 

Field, J — The position of the family in this case will appear fiom the 
following genealogical tree ~ 

Pahar Singh 


Bhagwant Bingh Kulwanth Singh Snchand 


Amrit 


I 

Nowrungi Lai, 
Defendant No 2 

Five Bons—Plaintiffs 


Chandan Banwan, married Badam Koer 

( 

I 

Ram Ouxnan 


I 

Amani, 

Defendant No 3 


Daughter 


Bissessur Dyal 
Defendant No 1 


Pfthai Smgh had three sons--Bhagwant Smgh, Kulwanth Rmeh [6903 and 
Snehand Of these three Snchand di^ without leene. Bhagwant Singh hid 

f 
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a fiion, Atorit Amnt had two sons, Nowrungi Lai and Amani Nowrungi is 
defendant No 2, Amani is defendant No 3, and is said to have been born 
blind and therefore incapable of inheriting Nowrungi had five sons, who are 
the five plaintiffs in the present case Kulwanth Singh had two sons, Chandan, 
who died in Bhadro" 1276, and Ban wan, who died leaving a widow, Badam 
K6er, since dead Kulwanth Singh had also a daughter, and this daughter's 
son Bissessur Dval is defendant No 1 

The present suit arises out of certain proceedings under the Land Eegis 
tration Act of 1876 The plaint after setting out the members of the family, 
proceeds to allege that Chandan Lai, iMthout the knowledge of the other 
members of the family, had concocted a deed of adoption , that under this deed 
Bissessur Dyal was adopted, and that this adoption, being that of a sister'^s son, 
was invalid It then recites that a certain suit was brought b> Nowrungi Lai 
and Amani as co plaintiffs, and was terminated by a compromise on the 30th 
April 1866 The plaint then refers to another suit, the date of which is not 
given, as instituted by Nowrungi and Bissessur Dyal in collusion It then 
refers to the registration proceedings and the cause ot action is dated from the 
26th November 1877 when the defendant No 1 intervened in those pro 
ceedings The plaintiffs allege that they, being the five sons of Nowrungi, and 
members of a ]oint family governed by the Mitakshara lau, cannot be affected 
by any of the alleged collusive proceedings of then father, Nowrungi, of 
Chandan Lai 01 Bissessur Dyal They ask that possession may be given to 
them of 13 annas 4 pie out of the 16 annas of mehal Jalwandohi, pargana 
Chawsa, and some other property specified in the plaint that the fiauduient 
compromise of the 30th April 1866 may be set aside and that the deed of 
adoption, dated 18th June 1856, may be cancelled 

The Munsif, who first tried the case, dismissed it He held that the suit 
was baired by limitation, that part of the property claimed, viz , Jalwandcftii 
was self acquired, that the family was not joint, and without exactly deciding 
the question, he intimated his opinion that the deed of adoption was good, and 
that the plaintiffs were not in a position to contest the \ alidit> of this adoption 

[691] The case then went on appeal before the Subordinate Judge, who 
reversed the Munsif s decision, holding, amongst other things, that the adoption 
of Bissessur by Chandan, being that of a sister s son, was invalid, as the 
plaintiffs being Rayasthas must be deemed to rank amongst the thiee higher 
Hindu castes A second appeal was preferred to the High Court, and on the 
14th June 1881 it w as heard by the learned Chief Justice and Mr Justice 
McDonbll, who IS now a membei of this Bench The portion of their judg 
ment with which we aie concerned is as follows “ We think, therefore, that 
it IS necessary, in order to come to a proper decision of the case, to direct a 
further enquiry as to whether the plaintiffs' family, who are, as we under 
stand, admitted to be Kayasthas, do belong to either of the three higher castes, 
and as we think that it may be a matter of some difficulty to bring before the 
Court in the Mofussil such evidence and information as will enable it to decide 
that question satisfactorily, we think that our best course will be to remand 
the case to the lower Court, as a matter of form, and then to bring it up to 
this Court and try it as a regular suit The case is now, therefore, before 
us as an appeal from an original decree 

"On the 18th Tune 1883 an application was made to this Couit, the purpoit 
of which was threefold — firsts that as the value of the suit was very small, 
the case might be heard upon the evidence taken in the vernacular, or that it 
might be translated by the Court without the parties being charged the 
expanses of such translation secondly^ that the appellants might be allowed to 
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put m certain documents as exhibits , and thirdly, that the appellants might be 
examined as witnesses orally, or upon commission 

Upon this application it was directed, first, that the documents might be 
put in as exhibits subiect to any objection which might be made at the hear 
mg , secondly, that the appellants might be examined in Court , and thirdly, 
that the case might be beard on the evidence talcen in the vernacular 

The hearing of the appeal has now occupied our attention for three days 
No application was made to us to examine any of the parties in Court, and in 
reply to our question, it was intimated to us that the pleaders, who had charge 
of the case, did not propose to put any of the parties into the witness-box 
A considerable amount of new eMdence has been taken , copies of translations 
of ex-|[ 692] tracts from certain learned works have been put in , and we have 
been referred to a large mass of authorities Three questions were at first stated 
by the appellants’ vakil for argument , but as Mi Twidale intimated to us, on 
behalf of the defendants, that they had decided to abandon the oDjection of 
limitation, there remain two points only to be dealt with, namely first, 
whether Jalwandohi was acquired out of joint funds, and, secondly, whether 
the adoption is invalid We thirk that the finding of the Mimsif upon the 
first of these points ought to be confirmed 

There is evidence that Jalwandohi was not family property of Pahar Singh, 
but was acquired by Ram Guinan Singh , an important portion of this evidence 
consists of an admission contained in a plaint in a formei suit In the second 
paragraph of that plaint, which was filed by Nowrungi and Amani, there is an 
admission that mouzah Jalwandohi was purchased by Bam Giiman Singh, son 
of Banwan, with his exclusive funds in the name of Bam Persbad, one of the 
relatives It is contended by the learned pleader for the appellants that this 
adlnission hv Nowrungi cannot bind the plaintiffs, inasmuch as they, being 
members of a Mitakshara family, do not derive title from their father , are not 
privies m title with him , and therefore cannot be bound by any admission 
made by him Without deciding whether this is a good objection or not (see, 
howevet, the lemarks of the Privy Council in L R , 7 I A , 391) we think that 
theie 18 anothei principle upon which this admission must be held to be rele- 
vant evidence, and that is the principle that it was an admission against the 
interest of the person making it When Nowiungi and Amani admitted that 
mouzah Jalwandohi v^as purchased b> Ham Guman Singh with his exclusive 
funds, they made an admission against their own interest, because the effect 
of that admission was that they could make no claim to a share of that pio 
pert^ If Amani were born blind and were therefore incapable of inheriting, 
the admission would not be against interest so far as he was concerned , but 
it was clearly against the interest of Nowrungi, the father of (he plaintiffs, and 
as he is dead, the statement containing the admission is good evidence An 
admission against interest is relevant not only against privies by title, but also 
against strangers , and we think that taking this admission along with the oral 
evidence, we must [693] decide that mouzah Jalwandohi was purchased with 

separate funds and is not part of the joint family property 

• 

We then come to the question of adoption The plaintiffs contend that the 
adoption was invalid on two grounds first, because the adoptive father being 
a Kayastha and in their view entitled to rank amongst the three supenor classes, 
could not adopt a sister’s son , secondly, because Bissessur Dyal was adopted 
by two perspns, vi/ , Chandan and Badam Eoer, and this double adoption 
was wholly invalid We shall consider these two grounds of objection separately 
firstf as to the allegation that Ohandan being a Kayastha and entitled to rank 
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amongst the three superior classes, could not adopt a sister's son, we have to 
consider two points first, whether, according to the Hindu law, it is competent 
to a member of the three superior classes to adopt a sister’s son, and, secondly, 
whether a Kayasthais entitled to rank amongst the thiee superior classes As 
to the first point, we think that there can be no doubt, and we take it to be 
settled law that a member of any of the three superior classes — Brahmins, Kshet 
rias and Vaisyas — cannot, according to Hindu law, adopt a sisters son 
Abundant authority for this proposition will be found in the following works 
Mayne’s Hindu Law, paragraph 180 , 8trapge's Hindu Law, edition of 1830, 
vol I, p 83 , Norton's leading cases on Hindu Law, vol 1, pages 69 and 70 and 
the authorities there quoted , Baboo Shyama Churn Sirkar’s Vyavastha 
Darpana, page 549, and the following pages of the third edition , and two cases 
to be found in 1 L B , 3 Bom , 73 and 298 

As to the second question, whether Kayasthas are entitled to rank amongst 
the three superior classes, a vast mass of authorities has been quoted to us 
during the hearing of this appeal Considerable lesearch and ingenuity of 
argument have been displayed in discovering these authorities and placing them 
before us The following, amongst other authorities, were referred to Padma, 
Purana, Yajnavalkya, Mi Mandlik's work on Hindu Law, Mitakshara, Vira 
mitrodaya, Wilson’s Glossary, Ward on Hindu Law, Steele on Castes, Vivada 
Chmtamoni, Sherrmg on Caste, IVlr Sarradhicare s work on Hindu Law, being 
the Tagore Law Lectures of 1880, some census repoits, and reports of local 
oliicers contained therein, Elliot sBaces of British India, the Ga L6B4]zette6rs 
of N W Provinces and Oudh , Professor Jolly’s Institutes of Narada, Max 
Muller 8 Sacred Books of the East, and the Dattaka Mimansa Many of the 
arguments addressed to us lested upon the somewhat doubtful legends of Hindu 
mythology, and although no doubt veiy ingenuous, weie not, however, based 
upon modern facts, proved or undisputed , or chaiacterized by that conclusive 
force, which are ’^ecessary in order to have weight with a Couit of Justice in 
this practical age We think that the whole question has been faiily summed 
up in the following passage of Babu Shyama Churn Sirkar’s Vyavastha Dar 
pana — “ There is, therefore, a preponderance of authority to evince thit the 
Kayasthas, whether of Bengal or of any other couiiti y, weie K^hetrias But since 
several centuiies passed, the KayaHhas (at least those of Bengal) have been 
degenerated and degiaded to Sudradom, not only b\ using after their piopei 
names the surname Dasa ’ peculiar to the Sudras, and giving up their own, 
which IS * Barma,' but principal^ by omitting to perform the regenerating 
ceremony ' upanayana ’ hallowed b> the Gayatri 

It has been contended that however valuable Babu Shyama Chum’s opinion 
may be as regards Bengal proper, theie is a difference as regards Behar, and 
the Kayasthas of Behar It had been established by evidence to our satisfaction 
that there was a difference in respect of the questions essential to this enquiry, 
and that the Kayasthas of Behar as a class, had generally performed those cere 
monies which might be supposed to have the effect of retaining them m the 
ranks of the three upper classes We might accept this evidence and might come 
to a different conclusion from that to which we feel consti ained upon (he autho- 
nties and the evidence I shall, therefoie, considei the evidence which has 
been placed before us to show that the Kayasthas of Behai are an exception to 
the general principle contained m the opinion which I have just extracted from 
the work of Shyama Churn Sirkar First, there is a Vyavastha by 9b pundits 
of Benaree Two of these pundits were examined as witnesses in the case , 
and we are of opinion that the value which can be attached to the Vyavastha 
must be measured exactly by the value which can be given to the oral 
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testimony of these two witnesses The Yyavastha is a reoent one and there is no 
provision of law which allows a Court of Justice C69«i} to accept as evidence 
a written opinion delivered b> persons still ahve who have not been called to 
the witness box Then, as regards the testimony of the two pundits who were 
examined (and this is perhaps the most valuable part of the oral testimony), 
we have to observe that these gentlemen do not speak with direct reference 
to Behar, and however valuable their opinion may be, if precise upon the point, 
with reference to the Kayasthas of the Upper Provinces, or of Benares, we 
think they cannot be accepted as an authority upon the subject as regards 
the Kmests of Behar 

The next piece of evidence consists of the decisions of the local Courts 
Two cases only have been ouoted We think that these judicial instances are 
too few in number to establish an usage or custom such as is contended for 
Were it otherwise, v/e think that in a matter of this sort very little weight can 
be given to the decision of the Subordinate Civil Courts 

Then we have a consideiable quantity of oral evidence This evidence, 
with the exception of one oi two witnesses, consists of the testimony of persons 
who are themselves KatesU and whose interest in the subject matter of this 
proceeding is iherefoie considerable Under the circumstances, we think that 
this evidence must be accepted with ver> considerable caution But when we 
come to examine this evidence, we think that it does not, to any very material 
extent, advance the case of the plaintiffs The examination of the witnesses 
was directed principally to show that, m four particulars, Kayasthas of Behar 
observed religious or other rules which would have the effect of giving them a 
title to lank amongst the three superior classes These four particulars are — 
firsts wearing the sacred thiead , secondly^ ability to perform the homa , thirdly, 
the rule as to the period of impurity , and, fourthly, the rule as to the 
incompetence of illegitimate sons to succeed The practice as regards adoption 
has also been made the subject of argument, but as this is the very point in 
dispute and as the instances supposed to have been established by evidence are 
exceedingly few, we set but little value upon this portion of the evidence 
We have considered the evidence with respect to the four particulars just 
mentioned, and the impression which it creates on our minds is that no such 
uniformity has been established as amounts to legal proof of the custom or 
usage contended for [696] Some of the witnesses state, as a fact, that the 
sacred thread was not usually worn As legards the period of impunty 
observed, there is a lemarkable diversity in the practice of different persons 
Taking the whole e\idence together, we think that it fails to establish that the 
Kayasthas of Behar, as a class, have observed the four rules relied upon so 
uniformly and so regulaily that they aie entitled to say that upon the basis of 
these observances they must rank among the three superior classes It must 
be borne in mind that what has been sought to be proved in this case is not an 
usage in a particular family, but the custom of a class, that is, the whole class 
of Behar Kayasthas and regarding this custom as the point to be proved, we 
think that the evidence fails to establish it 

The conclusion then to which we are led upon the authorities and upon 
the evidence which has been submitted to us is this, that the plaintiffs have 
not shown that the Kayasthas of Behar rank amongst the three supenor 
classes, and that, therefore, the adoption of a sister's son by Chandan was 
invalid 

But it IS alleged that the adoption is invalid upon another ground, via,, 
that Bissessur Dyal was adopted bv two persons — Chandan and Badam Koer 
The pnginal deed of adoption is not before us and no attempt has been made 
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U) give us secondary evidence of its contents It is said that there was a copy 
in another record which was referred to by the Court below, but no steps have 
been taken to bring that copy or that record up to this Court Reliance has 
been placed upon an admission made by Bissessur Dyal in a petition filed in 
Court by him We think, however, that the statement there contained cannot 
be interpreted as an admission that he was doubly adopted, that is, adopted 
by the two persons Chandan and Badam Koer There is no pretext that 
Badam Koer, the widow of Banwan, had any authority from her husband to 
adopt a son , and we think that we cannot say that Badam Koer should (upon 
the statement in the petition ]UBt referred to) be taken to have adopted 
Bissessur not to her husband but to herself, as was pressed upon us by the 
appellant’s vakil If Bissessur Dyal had been adopted by Chandan and at 
the same time by Badam Koer on behalf of her husband Banwan, there 
can be no doubt that upon the authorities both adoptions [6973 would 
be invalid But if, on the other hand, Bissessur Dyal were adopted by Chandan, 
and Badam Koer, being a membei of that branch of the family, that is, 
the branch descended from Kulwanth Singh, had merely assented to such 
adoption, we cannot say that the fact ot Badam Koer s joining in the adoption 
with this object would in any respect invalidate it as an adoption bv Chandan 
The deed of adoption is not before us , no positive evidence has been given to 
show that Bissessur Dyal was adopted by two poisons simultaneously The 
statement in the petition cannot, in our opinion, be interpreted as an admission 
of such a double adoption We cannot therefore say that Bissessur’s adoption 
by Chandan is invalid upon this ground The result is that the decree of the 
Munsif dismissing the plaintiffs suit must be affirmed, and this appeal dis 
missed with costs 

Appeal dismissed 

NOTES 

[Ab regards the inapplicability of the rule to Sudras see also 1 Mad , 62 , 9 Mad , 44‘*at 58 
As regards the question whether Kayasthas are to be deemed Sudras in Hindu law f^ec J C 
Gho 96 *s Hindu Law (1906) IT edn , p 848 12 All , 328 (334) ] 
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APPELLATE CIVIL 

The 7th May, 1884 
Present 

Mr Justice Mitter and Mr Justice Norris 

Gopi Nath Ghobey One ot the defendants 

versus 

Bhugwat Pershad and another Plaintiffs 

Suit foi Malikana — Befiamidar — Res judicata — Ltmitation — Adverse 
possession — Court of Jurisdiction competent to Uy such subsequent 
suit— Act XIV of 1882, s 18— Act XV of 1877, sch 11, 
arts 120, 181, 144 

So long as the benami system is recognized in this country , it is to be presumed, m the 
absence of any evidence to the contrary, that a suit instituted by a benamidar has been 

* Appeal from Appellate Decree No 805 of 1883, against the decree of H Beveridge, 
Esq , Judge of Patna, dated 30th of December 1882, reversing the decree of Moulvi Nurrul 
Khan Bahadur First Subordinate Judge of that district, dated the 19th of 
December 1881 
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instituted with the full authority of the benedoial owner, and any decision made in such suit 
Will be as much binding upon the real owner as if the suit had been brought by the real 
owner himself Mekeroonma B%hee v Bur Churn Bose (10 W B , 220) , KaMee Prosunna 
Bose V Dtno Nath Bose MtUltck (19 W R , 434) and Stta Nath Shah v Nobtn thunder 
Boy (5 0 L B , 102) discussed 

In a suit for malikana the issue between the parties substantially raises the question of 
the proprietary right to the estate in respect of which the malikana is claimed, and when the 
question of the proprietary right has been decided in a previous suit between the same parties, 
a subsequent suit for malikana will be barred as res jtidtcata 

[ 698 ] In 8 13 of Act XIY of 1882 the words in a Court of jurisdiction competent to 
try such subsequent suit ** refer to the jurisdiction of the Court at the time the first suit is 
brought Thus when the first suit is within the jurisdiction of a Munsif , and the subsequent 
suit, by reason of an increase in value of the property , is beyond his jurisdiction, such subse 
quent suit would nevertheless be barred inasmuch as if the subsequent suit had been 
brought at the time when the first suit wis brought, the Munsif would have been competent 
totrj it 

Previous to 1825 dearah X accreted to mouzah Y and some time before 1860 the malik 
of Y executed two conveyances in favour of A and B, respectively In 1860 A sued B in the 
Munsif B Court for possession of a share iii X which B claimed under his conveyance In 
that suit A succeeded on the ground that B^s conveyance did not cover the^hare claimed by 
him in X, but merel> covered the share in the mouzah itself, whereas by his conveyance A 
had acquired the right to the share in X which he claimed In 1866 the Colleotor refused to 
recogniise B's right to malikana payabJe in respect of the share in X which had been the 
subject of the suit in 1860 or to register his name in respect thereof but acknowledged A*$ 
right thereto, relying on the decision of the Civil Court m the suit between A and B Subse 
quently B*a representatives, C and B, in 1876 sought to have their names registered in res- 
pect of the same malikana but they were opposed by B, who alleged that A had been acting 
throughout as his beuamidar The Collector referred the case under s 55 of Act VII of 1876 
to thS Civil Court, and the application of C and D was eventually disallowed ( and D 
thereupon, on the 5th November 1880, instituted the present suit agauisc in the Court of 
the Subordinate Judge, for a declaration of their right to the malikana, and for a reversal of 
the order refusing to allow their names to be registered in respect thereof 

Beld^ that inasmuch as the allegation made bv £, in the proceedings held iii 1876 on 
the application by C and D before the Collector, and afterwards upon the reference before the 
Civil Court«,that 4 had been acting in the matter merely as his benamidar, was uncontra 
dieted by C and D in their plaint in the present suit there was sufficient evidence upon which 
to hold that that fact was true 

Held, also i that the suit was barred as res judicata on the ground that the right to 
malikana was substantially the same question as the proprietary right to the share in the 
dearah, and that this issue had been tried and decided in the suit in 1860 i^ favour of A^ who 
must be taken to be B , that the fact that the previous suit bad been brought in ^ Munsif’s 
Court, whereas the present suit was brought before a Subordinate Judge, did not affect the 
question, inasmuch as the property was the same, and it was not shown that the present 
suit, if brought in 1860, would not [ 699 ] have been within the jurisdiction of the Munsif 
nor was it alleged that the suit in 1860 was beyond his jurisdiction 

Held^ further i that the suit was barred by limitation, being governed either b> Arts 120, 
181 or 144 of the liimitation Act (Act XV of 1877) because — 

I 1 I IZ 


Description of suit 

Period of limitation 

Time from which period 
begins to run 

To establish a periodically 
reeumng nght 

Twelve years 

I 

1 When the plaintiff is first refus- 
1 ed the enjoyment of the nght ] 
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(1) there being no allegation of digposnession if it were contended that the smt was 
one for possession of an interest in immoveable property art 144* would apply 

(2) if it were contended that the suit was for the purpose of establishing a periodioall> 
recurring nght, pure and simple, art 181 would apply, and the period must be reckoned 
from 1866, when the plamtil! was first refused the enjoyment of the right , 

(3) if, however it were said to be a suit to establish a periodioallj recurring nght, and 
something in addition, inasmuch as the right carried with it a right to the property itself, if 
the parties consented to take a settlement when the time for concluding the next temporary 
or permanent settlement came, art 120 must be held to apply 

But that, m any event, inasmuch as in the year 1866 the Collector refused to recognize 
B’s right to the malikana and adverse possession so far as possession could be taken of such 
an interest in immoveable property, was then taken bj A, or in other words by E, because it 
must be taken that the Collector since that date had been holding for 4 whose right he had 
then recognized, after refusing to recognize the right claimed by B, the present suit 
having been instituted in 1880 was equally barred whichever of the above articles was 
held to apply Rao Km an Singh v Raja Bakur Ah Khan (L R 9 I A 99) referred to and 
distinguished 

The plaintiffs brought this suit to obtain a declaration of their right to 6 annas 
17 d 18 c of t\ie malikana money of dearah Afzulpur which had formed in 
front of what they alleged to be their estate, and to have their names registered 
in the Collector’s office in respect thereof in place of the defendants 

Thev alleged that mouzah Syedpur Mosleh consisted of several kulums oi 
estates, and that there were 154 bighas 8 cottas of land belonging in common 
to the kulums of Svedpur Mosleh and dearah Afzulpur They stated that they 
were the purchasers of that kulum of Syedpur Mosleh of which the touzi 
number was 319, and the sudder jama Bs 423 13 4, and that out of the jpint 
land 65 bighas 10 cottas 12 dhans belonged to Syedpui Mosleh , that one 
Behan Mahton was the proprietor of Syedpur Mosleh, having purchased it from 
one Tafuzzul Hosain, and that they were the auction purchasers of the right, 
title and interest of Behan Mahton , [700] that as dearah Afzulpui had formed 
in front of Syedpur Mosleh contiguous to the joint land, they, as proprietors of 
the mam land, had a right to the settlement thereof in proportion to their shares 
in the joint land , and that as the settlement of the shares had been concluded 
with a third party, they were entitled to get the amount sued foi out of the 
malikana fixed 

That they had presented an application to the Collector to have their 
names registered, but on the defendant filing an objection to their right to the 
malikana money, the Collector referred the case under s 55 of Act VIT of 1876 
to the Judge, who in turn referred it to the Additional Subordinate Judge 
The latter official on the 10th October 1879 disallowed the plaintiffs’ applica> 
tion, and accordingly the Collectoi directed the registration of the names in 
accordance with the findings of the Additional Subordinate Judge 
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The plaintiffs therefore brought this suit with the object above stated 

In answer thereto the defendants contended that, inasmuch as the right 
to the share in the dearah in respect of which the malikana money now 
claimed was payable, was the subject of a suit between Behan Mahton and one 
Sheik Bowshun All who, the defendants alleged, was their benamidar, and as 
the decision of the Court in that suit was in favour of Bowshun Ah, the present 
suit was barred as res judicata They also set up a title by twelve years' 
adverse possession, and contended that the suit was barred by limitation, and 
further alleged that the dearah formed a separate mehal, and did not appertain 
to mouzah Syedpur Mosleh at all 

It appeared from the evidence in the case that previous to 1860 in all 
settlements made b> the Collector m respect of dearah Afzulpur, the propne- 
tors of Syedpui Mosleh were treated as the maliks , that some time previous to 
that year the owner of the share now in dispute of both Syedpur Mosleh and 
the dearah executed two conveyances in favour of Behan Lai and Bowshun Ah, 
Behan Lai s being of the earlier date , that in 1860 Bowshun All sued Behan 
Lai (the suit referred to by the defendant) for possession of the share in the 
dearah, and for the reversal of an order of the revenue authorities settling it 
with Behan Lai , and in that suit he was successful, the Court holding that 
Behan Lai's C7013 conveyance only included the share in mouzah Syed Mosleh, 
and did not affect the dearah, and that Bowshun \h by his conveyance bad 
acquired the title claimed by him to the dearah 

In the year 1866 the question of the right to receive malikana came 
before the revenue authorities, and the Collector, relying upon the decision in 
the suit between the parties refused to recognize Behan Lai's claim, but 
allowed that of Bowshun Ah 

*In the present suit, upon the above facts, the first Couit found that there 
was nothing on the record to show that Bowshun All was benamidar for the 
defendants, and that the suit was not haired as being res judicata but mas 
much as it considered the plaintiffs had failed to establish their proprietary 
right in the dearah, it dismissed the suit In that Court the plea of limitation 
was not considered as being nece3sar\ for the determination of the suit on the 
facts found 

The lower Appellate Couit found that the dearah was an increment to 
Syedpur Mosleh, and that the proprietors of the latter had a right to the 
malikana money 

On the question of les judicata, that Court held that the suit was not 
barred, for it considered that, although Bowshun Ah must be taken to have 
been only benamidar for the defendant, still in the previous suit there was no 
question as to a nght to malikana money, and there was no evidence as to 
what was the title set up by Bowshun Ah, and further, that the decree in that 
suit was by a Munsif, and the present suit being beyond a Munsif's jurisdiq- 
tion, the plea of res judicata could not be supported under Act XIY of 1882 

Upon the question of limitation, the Court held that, inasmuch as the 
Government acknowledged that the malikana money was due, and was pre- 
pared to pay it to whoever should prove his right to it in the Civil Court, and 
as there was no evidence of anyone having drawn it adversely to the plaintiffs 
for twelve years, coupled with the facts that the nght to it was not raised m 
the previous spit, and that it was an annually recurring charge and might be 
sued for within twelve years of its becoming due — Hurmuzt Begum v ffwr- 
(I L B » 5 Cal , 921) — the suit was not barred 
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The Cotirli accordingly reversed the decree of the Court of First Instance, 
and gave the plaintiffs a decree as prayed for with costs 

[702] The defendants accordingly now specially appealed to the High 
Court 

Baboo Bash Behar^i Ohose and Baboo Digumbur Chatterjee for the 
Appellant 

Mr C Gregory i Baboo Mohesh Ghunder Chowdhry and Baboo Durga 
Doss Dutt for the Respondents 

The Judgment of the High Court (MiTTER and N ORRIS, JJ ) was 
delivered by 

Mitt6F| J — The plaintiffs (lespondents before us) brought this suit for 
establishing their right to certain malikana money m respect of a 6 annas 17d 
18c share of dearah Afzulpur bearing touzi No 71 The previous history of 
this litigation is as follows There was a peimanently settled estate, which is 
recorded in the rent-roll of the Oollectorate as No 319, consisting of a mouzah 
named Syedpur Mosleh It is admitted in this case that dearah Afzulpur lies 
in fiont of Syedpur Mosleh The dearah accreted some time before 1825 
Before 1860 in all the settlements which the Collector concluded in respect of 
the deal ah in question, the maliks or proprietors of the peimanently-settled 
estate No 319 were treated as the maliks of dearah Afzulpur Some time 
before i860, the owner of the 6 annas 17d 18c share, viz , the share in dispute 
m this case, of both Syedpur Mosleh and dearah Afzulpur, executed two con 
veyances, one m favour of Rowshun Ah and the other m favour of one Behan 
Lai Behan Lai s conveyance was of prior date In 1860 Rowshun All sued 
Behan Lai for possession of 6 annas of the dearah in suit and for reversal of 
the ordei of the revenue authorities settling it with Behan Lai The Court 
on that occasion came to the conclusion that Behan Lai had purchased 
only Syedpur Mosleh, and that under his conveyance he had acquired no 
right to dearah Afzulpur On the other hand, the Court held that under 
the conveyance executed in favour of Rowshun All, he (Rowshun All) had 
acquired a title in the aforesaid dearah That suit was accordmgl> decided m 
favour of Row^shun Ah In the \ear 1866, on the occasion of anothei temporary 
settlement, the question as to the right to receive malikana again came before 
the [7083 Collector, and the Collector, relying upon the Civil Court's decision in 
the suit of 1860, lefused to recognize Behan Lai's right to malikana, 
allowing Rowshun All’s right to the share of the malikana It is not shown 
on this record that Behan Lai oi Rowshun Ah has, since the date of the 
Collector's robokari settling this malikana question, diawn the malikana in 
question Behan Lai's right and interest in the pioperty \shich he acquired 
under his conveyance were brought to sale in execution of a decree , and the 
plaintiffs (respondents) before us purchased them Aftei the new Registration 
Act came into operation, the plaintiffs, on the strength of then pui chase, pre 
sented an application for the registration of their names in respect of a 6 annas 
17d 18c share of the malikana money in question The> were opposed by 
the defendant Gopi Nath Chobey The Collector referred the case, under 
8 65, Act VII of 1876, to the Civil Court, and on the 18th October 1879 dis 
allowed the plaintiffs’ application Thereupon the present suit was brought 
on the 5th November 1880 

It IS alleged by the defendant Gopi Nath Chobey that Rowshun Ah was 
bis benamidar only The defendant Gopi Nath Chobey, who is the appellant 
before us, amongst other pleas, relied upon the decision in the suit of 1860 
being res sudtcata^ and also upon the plea of limitation He contended that, 
under the circumstances of this case, the plaintiffs claim was barred by hmita- 
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tion On the merits hjs case was that the conveyance to Behan Lai did not 
transfer any nght to dearah Afsulpur 

The Subordinate Judge dismissed the plaintiff’s suit The District Judge, 
on appeal by the plaintiff, has reversed that decision 

The District Judge has decided all three questions in favour of the plaintiff 
He holds that under his purchase, Behan Lai acquired a right to dearah 
Afzulpur, which was only an accretion to mouzah Syedpur Mosleh He has 
overruled the pleas of res judtcaia and limitation Upon all these three points 
this second appeal has been argued, but it is sufficient for us to notice only 
the pleas of res judicata and limitation, and we are of opinion that upon both 
these pleas this appeal should succeed , first, as regards res judicata The 
District Judge has found as a fact, with reference to which finding there is an 
objec [704jtion on the other side, that Rowshun All was the benamidar of the 
appellant 6opi Nath Ghobey Notwithstanding that finding he is of opinion 
that the present claim is not barred by res judicata first, because there was no 
question about malikana m the suit of 1860 , secondly, because it is not shown 
that the suit of 1860 was litigated by the parties upon the same title , and, 
thirdly, because the Munsif who tried that suit was not competent to try the 
present suit The learned vakil for the respondents has urged that the Dis- 
tnct Judge is in error m assuming without evidence that Rowshun Ah is 
the benamidar of Gopi Nath Chobey He has further contended that even 
supposing that Rowshun Ah was the benamidai of Gopi Nath, the suit of 1860 
would not preclude the plaintiffs from contesting the same matter in a sub- 
sequent suit with the real owner — Gopi Nath Chobey We shall notice these 
two objections, taken before us by the learned vakil for the respondents, first 
As regards the first objection, it appears to us that the cases cited in support 
of it do not at all bear him out With the exception of the decision in 
Meheroonissa Bibee v Hui Churn Bose (10 W R , 220) none of the other oases 
really touch this point As regards the decision in tnat case, the observation 
relied upon appears to us to be a mere obttei dictum There the question was 
whether the benamidar alone was entitled to maintain the suit without bringing 
upon the record the beneficial owner In the course of the decision upon 
this point one of the learned Judges who decided that case made some obser 
vations which no doubt support the contention of the learned vakil for the 
respondents The other two cases are not in point the decision in Kallee 
Prosunno Bose v Dnionath Bose Mullick (19 W R , 434) really turns upon 
the ground that all the parties interested in the suit were not plaintiffs or 
parties to it There a party, not on the record, viz , one Kedar Nath Boee, 
stated in his deposition that the property in dispute m that case had been 
purchased in the benami name of his cousin, the plaintiff on the record, and he 
further stated that under that purchase he and his cousin, the plaintiff on the 
record, were jointly entitled to the property Upon that state of things the 
learned Judges decided the case [703] upon the ground that all the persons 
entitled to the property ^ere not joined as plaintiffs 

The other decision, viz , in the case of Sita Nath Shah v Nobtn Chund&r 
Boy (5 C L R , 102) was on the question whether a benamidai alone, without 
joining the beneficial owner, is entitled to maintain a suit Therefore none of 
the eases cited by the learned vakil for the respondents reallf can be relied 
upon as authorities upon the point now before us But apart from authentic, 
it appears to us that so long as the benami system is to be recognized m this 
eountry, the proper rule, in our opinion, is that, m the absence of any evidence 
to the oontrary, it is to be presumed that the benamidar has instituted the suit 
with the full authority of the beneficial owner, and if he does so, any decision 
come to in bis presence would be as much binding upon the real owner as if 
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the suit had been brought by the real owner himself That being so, we do not 
think that this objection is valid The next objection that was taken was that 
there was no evidence upon which the learned Judge could find that 
EoWshun All was really the benamidar for Gopi Nath Chobe> It appears to 
us that in the proceedings before the 0ml Court under s 55, Act VII of 1876, 
it was taken for granted by the Judge who decided that case that Eowshun All 
was the benamidai for Gopi Nath The Subordinate Judge who tiled that 
case, as found by the District Judge in this case, treated the defendant 
(appellant) Gopi Nath Chobey as the real owner of the share which had been 
purchased in the name of Eowshun All In the plaint it is not stated by the 
plaintiifs that the Subordinate Judge was not right in treating Gopi Nath, the 
defendant, as the benamidar of Eowshun Mi and whethei the recital m the 
decision of the Subordinate Judge in the proceeding under s 55, Act VII of 
1876, is any evidence upon this point or not, it is clear to us that the said 
recital, coupled with the fact that it is not contradicted by the plaintiffs m the 
plaint. IS some evidence of the fact that Eowshun Ah is the benamidai for 
G jpi Nath Therefore we think that this objection also must fail 

We now come to the grounds upon which the District Judge has oveiruled 
the plea of res judicata The first ground taken [706] bv the District Judge is 
that the former suit was for possession of the dearah itself, and that no ques 
tion of malikana was in issue It seems to us that this ground is untenable 
Substantially the same question is at issue in both these suits, viz , the 
proprietary right to the dearah in dispute In the suit of 1860, if Behan Lai 
had succeeded in establishing his proprietary right to the dearah, the suit of 
Eowshun Ah would have been dismissed , so also in this case, if the plaintiffs 
can establish as against Gopi Nath Chobey, the appellant, then proprietary 
right to the deaiah, the plaintiffs would be entitled to a deciee The substan- 
tial question is theiefore identical, oiz , who is the piopnetor of mouz&h 
Afzulpur The second ground upon which the District Judge has overruled the 
plea of res judicata is equally untenable We have the decree passed in 1860 
in which it was decided in favour of Eowshun \h (and it may be taken, now 
that Eowshun All is only another name tor Gopi Nath, the appellant befoie 
us) that Gopi Nath undei his purchase flora the common vendoi of both 
himself and Behan Lai, had acquired a title to the dearah in dispute , and 
that Behan Lai l^ad no title to it It is not shown that that title, which was 
established m the suit of 1860 in favour of Eowshun \li oi Gopi Nath, the 
appellant before us, has been extinguished Under these cucumstances, it is 
reasonable to piesume that Gopi Nath is in this suit lelying upon the same 
title upon which Eowshun Ah on his behalf obtained a deciee in the suit of 
1860 Unless the plaintiffs can show that that title has been extinguished 
and that Gopi Nath is really relying upon a different title, it is reasonable to 
presume that Gopi Nath is litigating the same question in this suit undei the 
same title As regards the thud ground, no doubt the District Judge's view is 
to a great extent supported by the language ot s 13 of \ct XIV of 1882 The 
first paragraph of the section, which alone is material, is as follows — “ No 
Court shall try any suit or issue in which the mattei directl> and substantially 
in issue has been directly and substantially in issue in a former suit 'between 
the same partifca, or between parties under whom they or any of them claim, 
litigating under the same title, in a Couit of jurisdiction competent to U y such sub- 
sequent suit or the suit in which such issue has been subsequently raised " Now the 
District Judge says that, as the Munsif who tried the former suit would [707] not 
be competent to try the present suit which is ‘ the subsequent suit” therefore 
the provisions of s 13 do not apply We are of opinion that this construction 
of s 13 IS not correct It is well known that in this country the value of landed 
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property is increasing every day A suit regarding a particular property may be, 
so far as regards the pecuniary value of it, properly cognisable by a Munsif to-day, 
and ten years hence a suit for that property,having regard to its pecuniary value 
then, might not be cognizable by the Munsif But it would be unreasonable 
to hold, in a suit which might be brought ten years hence, that a decision 
between the same parties to day passed by a Munsif having full jurisdiction 
would not be res judicata ten years hence The reasonable construction of 
the words m a Court of jurisdiction competent to try such subsequent suit*’ 
seems to us to be that it must refer to the jurisdiction of the Court at the time 
when the first suit was brought, that is to say, if the Court which tried the 
first suit was competent to try the subsequent suit if then biought, the 
decision of such Couit would be conclusive under s 13, although on a subse 
quent date, by a rise in the value of such property oi from any other cause, 
the said Court ceased to be the proper Court, so far as pecuniary jurisdiction 
IS concerned, to take cognizance of a suit relating to that property In this 
case, in the suit of 1860, there was no objection taken that the Munsif had 
no jurisdiction to entertain it, and therefore the parties being the same, it 
may be taken as conclusively decided by that suit as between them that the 
Munsif in that suit had jurisdiction to enteitain it The present suit relates 
to the same property , it is true that it has been brought in the Subordinate 
Judge s Court, and no objection has been taken to the value put upon the 
claim, still if the first suit was cognizable by the Munsif, the second suit, 
which embraces the same property, must be held to have been cognizable by 
the Munsif also if brought in 1860 Putting this construction upon s 13 it 
seems to us that the decision m the suit of 1860 comes within the purview 
of it Upon all these grounds we are therefoie of opinion that the plea of 
res judicata taken by the defendant (appellant) should prevail 
* As regards the other plea, viz , that of limitation, it appears to us that 
one of the following articles, viz , 131, 144, or 120 must C708] apply to the 
present suit If it can be held that this is a suit foi possession of immoveable 
property or any interest theiein, then in that case it is quite clear that 
article 144 must apply \iticle 142 is not applicable, because that article 
contemplates a suit foi possession of immoveable property when the 
plaintiff, while in possession, has been dispossessed Theie is no allegation 
of dispossession m this suit , therefore if it is a suit for possession of an 
interest in immoveable propert> , article 144 applies Again, if it be said that 
it is not a suit for possession of an mteiest inland, then eithei article 131 or 
120 18 applicable Article No 131 is to this effect ** Foi a suit to establish a 
periodically recurring right twelve years fiom the time when the plaintiff is 
first refused the enjoyment of the right ’ In this case the plaintiffs are 
seeking to establish, no doubt, a periodically recurring right, viz , a right to 
receive malikana annually, but theie is also a further claim involved in the 
suit, because that right carries with it a light to the property itself, if the 
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parties consent to take a settlement when the time for concluding the next 
temporary or permanent settlement comes Therefore it cannot be said that it 
IS purely a suit to establish a periodically recurring right But if the present 
suit do not fall within article 144 or article 131 it must then fall under 
article 120 If article 144 applies, we have to determine whether in this case the 
possession of the defendant did not become adverse to the plaintiff for more 
than twelve years In the year 1866, when the Gollectoi refused to recognize 
the right of Behan Lall and recognized the right of Bowshun All, adverse 
possession, so far as possession could be taken of an interest in immoveable 
property like the one in dispute in this case, was taken by Bowshun All 
Upon tins point the learned vakil for the respondents strongly relied upon a 
decision in the case of Bao Karran Sing v Baja Bakar Ah Khan (L B , 9 I A , 
99) It was held in that suit that upon the facts found m the lower Court, 
article 145 of the second schedule of Act IX of 1871, which corresponds with 
article 144 of the present Limitation Act, was applicable , and their Lordships 
of the Judicial Committee further held that, with reference to the facts found 
m the case, adverse possession against the plaintiff had not been taken for more 
than twelve years These [TOOJ facts were as follows —One Badam Singh was 
entitled to the property in dispute in that case and upon his death his widow 
took possession Karan Singh, who was the appellant befoie then Lordships, 
brought a suit to turn the widow out of possession, upon the ground that Badam 
Singh had made him his heir at law That suit was defended by the widow, and 
after her death the grandchildren of Badam Singh, Kharag and Budar Singh, 
were made parties to the suit The claim of Karan Smgh, the appellant before 
the Privy Council, was dismissed Then Karan Singh brought another suit 
against Kharag and Budar Singh for possession of the same property, on the 
ground that they, Kharag and Budar Singh, who were the sons of a daughter, 
were not, according to the custom of the family, entitled to inherit the estate 
While that suit was pending, the Collectoi, m order to secure the Government 
revenue, attached the propeity and retained possession from 1861 till October 
1863, when, m accordance with the decision of the Civil Couit, the possession 
of the property in dispute, togethei with the surplus profits of the estate lying 
m deposit in the Collectorate, were made over to Kaian Singh 

Then the suit out of which arose the appeal undei consideiation, was 
brought within twelve years fiom October 1863, but not within twelve years 
from 1861 when the Collectoi took possession Under these circumstances, 
their Loidships of the Judicial Committee held that the Collector s possession 
from 1861 to October 1863 was not adverse to the plaintiff in that suit Their 
Lordships observed 

It was the duty of the Collectoi, whilst in possession under the attach 
ment, to collect the rents from the ryots, and having paid the Government 
revenue and the expenses ol collection, to pay over the surplus to the real 
owner If the defendant was the real owner, the surplus belonged to him , 
but if, on the other hand, the infants were the right owners, then the surplus 
belonged to them " In this case it cannot be said that the Collector, suppos- 
ing that the malikana money from the year 1866 is lying in deposit in his 
office, was holding it for the real owner, whoever he may be In this case the 
Collector, under the power vested in him by the Settlement Begulations, had 
to decide at the time of the settlement as to the person who was entitled to 
the [7101 mahkana, and under this power vested in him bv the Begulations, 
be decided that question in favour of Bowshun Ah and against Behari Lai 
Therefore, it is clear that after that decision he was holding for the person 
whose right he had recognized , he having the nght to decide that question 
under the Settlement Begulations 
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Therefore, in this case, it must be held that from the year 1866 adverse 
possession, so far as adverse possession can be held of a right of this descrip- 
tion, has been held by Gopi Nath Chol^y, the appellant before us If art 131 
IS applicable, the claim would be equally barred, because the plaintiffs are 
bound to bring their suit within twelve years from the time when they were 
first refused the enjoyment of the right It is quite clear that at least in the 
year 1866 they were first refused the enjoyment of that right, and therefore 
the plaintiffs were bound to bring their suit within twelve years from that 
date For similar reasons, if art 120 be applicable, the suit should have 
been brought within six years from the date of refusal We are, therefore, of 
opinion that the suit must be dismissed, both upon the grounds of limitation 
and res judicata, under s 13 of the Civil Procedure Code 

We reverse the decision of the lower Appellate Court and dismiss the 
plaintiffs’ suit with costs in all the Courts 

Appeal alloived 

NOTES 

[1 BENAMIDAR IS REPRESENTATIVE OF THE REAL OWNER IN SUITS- 

The presumption being that the benamidar acts with the consent and authority of the 
real owner, he has been held to represent and act for the real owner so as to make the deci 
Sion binding on the real owner — 10 Cal , 697 30 All 30 (1907) AWN 272 4 A L J , 
609 , 2 I C 990 4 G W N 263 15 Mad 267 , 16 All &9 , 80 Mad , 245 , 22 Bom , 672 , 12 
C L J„ 357 , 19 0 L J , 193 , 20 Cal 416 13 G P L R 33 , 21 All , 360 See also 11 C 
W N , 215 as regaras set off 

As regards the maintainability of a suit for land b\ the benamidar see 25 Cal 674 , 12 
0 L J , 357 , 6 M L T , 154 

II RES JUDICATA— COMPETENCY OF THE TWO COURTS DETERMINED WITH RE- 

FERENCE TO THE TIME OF SUIT— 

See 10 Cal 697 , 11 Cal 153 , 15 Mad 494 , 2 0 W N 297 10 C P L R , 69 
(90) , 2 0 C , 261 (267) , 36 P R , 1902 22 P li R 1902 , 9 C W N , 656 (661) the 
sub|equent alteration in the value of the subject matter by say, such causes as accrual of 
interest may affect the question of competencj — 29 Mad , 65 (67) 

III ESTOPPEL BY SUBMISSION TO JURISDICTION - 

See Hukm Chafid on Bes jiidicata (1694) pp 416 — 420 or sec 175 ] 
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\PPELLATE CIVIL 

The 1st May, 1884 
Present 

Sir Richard Garth, Kt, Chief Justice, and 
Mr Justice Beverley 

Chunder Kant Boy (Defendant) Appellant 

versus 

Krishna Sunder Roy (Plaintiff) Respondent 


Specific Performance —Oral Agreement — Sale to third person in 
contravention of Agreement — Notice — Act XIV of 1882, ss 261~2b2 
Whore a h(md fide contracc, whether oral or written, is made for the sale of property, aud 
a third party afterwards buys the property with notice of the pnor contract, the title of the 
party claiming under the prior contriiot prevails against the subsequent purchaser, although 
the latter s purchase may have been registered, and although he has obtained possession 
under his purchase 

* Appeal frqm Appellate Decree No 2738 of 1662, against the decree of G 0 Dey, Esq , 
Officiating District Jqdge of Mymensii^h dated the 23rd of September 1882, affirming w 
decree of Baboo Debendra Nath Roy, Omciatmg Second Munsif of Netrokona, dated 11^ 
of Augtt^ 1B81 
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[TilJ^HlS was a suit for specific performance of an oral agreement to sell 
certain property 

The plaintiff alleged that one Brojo Sundari Dasi, defendant No 1, orally 
agreed to sell to him certain property for Bs 112, and that he had paid her 
Bs 28 as earnest money in connection with this contract That he had tendered 
to defendant No 1 the whole of the purchase money, and had asked for a 
conveyance of the propert>, but she had refused to sell to him, and had since 
sold this very property to defendant No 3 (who was awaie of the agreement 
entered into between plaintiff and defendant No 1) undei a registered deed of 
sale Bro ]0 Sundari Dasi her husband, and the vendee of the property, were 
all made defendants The defendant No 1 denied having entered into any 
agreement with the plamtift for the sale of the property Defendant No 3 
contended that he was a bond fide purchaser for value, and also denied the 
agreement between the plaintiff and defendant No 1 The Munsif found that 
the agreement had been entered into and the earnest money paid, and that 
defendant No 3 had notice of the agreement between defendant No 1 and the 
plaintiff, he, therefore, set aside the sale to defendant No 3, and ordered the 
defendant No 1 to execute a kobala in favour of the plaintiff, and in default 
that the decree should be taken to be the kobala Defendant No 3 appealed 
to the District Judge, who upheld the decision of the Munsif, dismissing the 
appeal with costs 

Defendant No 3 appealed to the High Court 

Baboo Han Mohun Chakravajtt for the Appellant 

Baboo Omsk Chtinder Chowdhry for the BespCndent 

Judgment of the High Court was delivered by 

Garth, C. J (Bevebley, J , concurring) — We think there is no ground 
for this appeal • 

It IS contended, that as this case does not come within s 48 of the Begis 
tration Act (III of 1877), the Court has no right to enforce the agreement of 
the 20th of February 1881 as against the defendant It is said that, although 
the agreement was prior to the purchase by the defendant, still as the agree 
ment was not accompanied by possession, the title under the defendant’s 
registered deed ought to prevail 

[712] But this argument entirely ignores the doctrine of notice It is 
clear law, both in England and in this country, that where a bond fide contract, 
whether oral or written, is made for the sale of property, and another party 
afterwards buys the property with notice of the contract, the title of the party 
claiming under the contract prevails against the subsequent purchaser although 
his purchase may have been registered, and although he has obtained possession 
under his purchase 

This has been decided by MlTTEB and Mac LEAN, JJ , in the case of Nema% 
Churn Dhalal v Koktl Bag (I L B , 6 Cal , 635 7 0 L B , 487) to which 

the provisions of s 27 of the Specific Belief Act I of 1877 did not apply 

But the present case ( omes clearly within the purvievv^ of sub-section (b) of 
B 27 of that Act 

That section enacts — Except as otheiwise provided by this chapter, 
specific perfoimaiice of a contract may be enforced against — 

(o) either party to the contract , or 

(b) any other persons claiming under either party to a (*ontract by a title 
fiming subaequeotly to the contract, except a transferee for value who has 
paid his money in good faith, and without notice of the original contract 
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This shows, that where a party has notice of a prior contract for sals, he 
cannot, by any purchase that he may subsequently make, override it 

We think, therefore, that the decision of the Court below is right, with 
the exception of the latter portion of the decretal order, which directs, that if 
on the receipt of the above sum of Bs 84 from the plaintiff, the defendant No 1 
do not execute the said kobala, this decree shall, to all intents and purposes, 
be deemed a kobala to the plaintiff for the property in dispute * 

The lower Courts had no right to make an order of this kind 

We, therefore, set aside that portion of the decree, and direct that in the 
event of the defendant No 1 failing or refusing to comply with the decree, the 
Court shall proceed to exercise the powers which are given by ss 261 and 262 
of the Code of Civil Procedure for the purpose of carrying out the conveyance 
The appeal is dismissed with costs 

Appeal dismissed 


NOTES 
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[713] APPEAL FBOM OBIGINAL CIVIL 

* The 23rd May, 18S4 

Present 

Sib Bichabd Garth, Kt , Chief Justice, and Mr Justice Wilson 

The Oiiental Bank Coiporation and another Plaintiffs 

versus 

Gobinloll Seal and others Defendants 

Suit by creditor on behalf of all other creditors — Administration suit — Legal 
personal representative — Refusal to sue — Receiver, Suit by 
Persons interested in the estate of a testator, not being the legal personal representatives 
of the testator, will not be allowed to sue persons possessed of assets belonging to the testator, 
unless it IS satisfactorily made out that there exist assets which might be recovered, and 
which, but for such suit, would probably be lost to the estate 

Such a suit may be supported where the relations between the legal personal representa 
tive and the debtor to the estate present a substantial impediment to the prosecution by the 
legal personal representative of a suit against the debtor to recover the assets of the testator, 
and where tliere is a strong probability of the loss of such assets unless such a suit be allowed 
But where there is an administration suit already pending the proper course to pursue is 
to obtain an order in the administration suit, directing either a suit to be brought in the 
n^m^ of the legal personal representative, or appointing a Receiver to sue , and in this country 
the Courts might have the power to direct such Receiver to sue in his own name 
This was aa appeal ^rom a judgment of Hr Jostioe PlOOX, dated the 14tb 
September 1883 
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The auit waa instituted by the Oiiental Bank Corpoiation and the Delhi 
and London Bank on behalf of themselves and all othei unsatisfied creditois 
of the late Heraloll Seal, against Gobinloll and Kannyeloll Seal (as trustees 
of a certain indenture of settlement dated 21st February 1848, and as bene 
ficianes under the deed) , Koosummoney Dossee, as widow , heiress and adminis 
tratrix of the said Heraloll Seal Biddomoney Dossee, the widow, heiress and 
admmistratiix of Russickloll Seal, the only son of Heialoll Seal , ceitain othei 
persons as representatives of the beneficiaries undei the deed of settlement 
and J C Macgregor as Receiver of the piopert\ conipnsed in the said deed of 
settlement, foi the construction ot the settlement of 21st Fehiuaiy 1848, and 
for ascertainment of the lights of the parties theieiindei, foi a declaiation 
that Heraloll Seal, deceased, was entitled [714] to an equal fifth part of the 
said property comprised in the said settlement and foi an account of what was 
due to the plaintiffs and the other unsatisfied creditoisot tin deceased, ind toi 
partition, etc 

The plaintiffs weie the laigest cieditors of one Heialoll Seal, who died 
intestate in Maich 1876 administration to the estate of Heriloll was in Ma\ 
1876 gi anted to his son Russickloll, ind in the same month a cieditoi s suit, 
numbered 296 of 1876 was hi ought in the lligli Couit In one Rose against 
Russickloll foi the administiation of Heialoll s estate In Tunc 1876 a 
deeiee foi administiation was made in such suit, and the usual accounts 
and enquiries diiected On the 25th Febiuaiy 1878 Russickloll died, and 
letters of administration dp hoim non of the estate of the said Heialoll weie 
granted to his widow Koosuinmone>, and the suit was revned against hei and 
the widow of Russickloll — Biddomone\ Vnd on the 12th \ugust 1878 In a 
deoiee on furthei directions, a leport, which had been previously made, finding, 
amongst other things, that the present plaintiffs weie creditors of the estate of 
Heialoll, was confiimed The properties compiised in this deciee weie, how 
evei, wholly insufficient to covoi the plaintiffs delit, i considerable poition of 
which remained unsatisfied 

It appealed that in 1848 Muttyloll Real, the fathei of Heialoll, had 
executed a deed of settlement, b\ which he conveyed certain pioperties to 
trustees upon tiust foi the benefit of his farail\ , ind that Muttyloll died in 
1854 

The plaintiffs then biought this piesent suit (the administiation suit 
No 295 of 1876 being at that tune, and at the heaiing of the present appeal, 
still pending) to have it declared that the trusts of the deed of 1848 weie void 
in law , tliat one fifth part of the piopeity affected by those trusts passed to 
Heraloll as one of the heirs of Muttyloll , and that such share foiraed i pait 
of Heraloll s assets applicable to the piyraent of his debts, and aftei asking 
for partition, and certain other lelief unnecessaiy for the purpose of this report, 
prayed that then suit might be taken as supplemental to suit No 295 of 1876, 
without asking to leopen the decree in that suit 

They further stated that Beh ary loll Seal, who was inteiested in [718] con 
tending that the trusts ot the deed were valid, was a fit and proper peison to be 
sued in and defend the suit on behalf of the other cp^tuis quo trust Also that 
being the largest creditors (the debts due to them amounting to moro than the 
debts of all the other cieditois to the estate put together), it was fit and proper 
that they should sue in their own names on behalf of the other creditors , and 
as additional reasons stated that the defendant Koosummoney refused to take 
any proceedings, or to take part in any pioceedings, with a view to impeach 
any of the provisions of the deed of settlement, alleging as her reason that undei 
the terms of the deed of settlement any membei of the family taking proceed 
mgs in a Court of tlustice in any mattei affecting the tiusts thereof, would 
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forfeit all right, benefit, and interest thereunder , that Koosummonep was also 
interested as a beneficiary under the settlement, and that the relation between 
her and the defendants Gobinloll and Kannyeloll Seal (who were both trustees 
and beneficiaries under the deed) were such as to create a substantial impedi* 
ment to the prosecution by Koosummoney of the rights of the creditors of 
Heraloll's estate against the trustees of the settlement Also that it was im 
possible that they could obtain the relief they now prayed for in suit No 259 
of 1876, and that, unless proceedings were allowed to be taken by creditors, the 
share of the said Heraloll comprised in the indenture (which formed the only 
available assets belonging to his estate, save the small and totally insufficient 
amount brought in under the suit 295 of 1876) could not be made available for 
payment of the unsatisfied claims of the plaintiffs and the other creditors 

It appeared from the pleadings, and from an order of NOEKIS, J , in the 
administration suit, that the conduct of the administration suit of 1876, before 
mentioned, was in the hands of one Earn Das Coondoo (a tradesman who had 
dealings with the Seal iamil>), and whose debt amounted in all to about 
Bs 2,000 , and that Bam Das Coondoo had in March 1883 applied in the adminis 
tiation suit and obtained a rule ai*ii for the appointment of a Beceivei, with a 
view to bringing a suit for the same objects as the present suit The plaintiffs 
in the present case opposed, contending that they weie the largest creditors , 
that rule, however, stood over until the 23rd [7163 April 1883, and m the 
meantime the plaintiffs obtained a rule calling upon Bam Das Coondoo and the 
present defendants to show cause why the plaintiffs should not bring this present 
suit in its present form This rule was made absolute as against Bam Das 
Coondoo, but not as against the piesent defendants , the ordei expressly declar 
ing that the piesent defendants were not bound by its tenor This order was 
made on a petition entitled m tlie administration suit, and ** tn the matter of a 
Sidt intended to be hrouqhtj' etc , the ordei itself, so far as is material, being as 
follows — ‘ It is oidered undei the provisions of s 12 of the Charter that the 
said Oriental Bank Corpoiation, and the Delhi and London Bank, Ld , be at 
liberty to institute a suit in this Court,' etc , etc 

The defendant Gobinloll in his written statement contended that the plain 
tiffs had no right oi title to bring the suit in its present form , that the deed 
was valid , that no speual circumstances had been shown entitling the plaintiffs 
as creditors to bring the suit 

The female defendants stated that, having regard to the provisions of the 
deed, that ‘ any member of the familv taking pioceedmgs in Court in any 
matter affecting the trusts of the deed should forfeit all interest thereunder," 
they were unable to impeach the deed, and they submitted that the trusts there 
of were valid 

Beharyloll contended that the trusts of the deed were valid, but denied 
that he was a fit person to represent the cestuis que trmt, many of whom were 
adverse to him in interest, and who contended that tlie said trust was not 
valid 

Mr Phillips^ Mr Allen^ and Mi Stokoe for the Plaintiffs 

Mr Hdl, Mr Trevelyan, and Mr 0 Kinealp foi Gobinloll Seal 

The Advocate General (Mr Paul), Mr Evans, Mr JSon»er;ee, for Kannyeloll 

Seah 

Mr PauUt, Mr (jasper, and Mr Sale, for Beharyloll Seal 
Mr r ^ Apcar for Surrut Coomaree Dassee 

PIGOT, 3 {after stating the facts of the case, continued] — I must first 
determine the question of the frame of the suit, and I regret to say that 1 shall 
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be obliged to contme what I have to say [7 1 7] to that subject The hrst 
objection raised by the defendants to the suit is, that this being a suit biought 
by creditors against persons, debtors to, or alleged to have in their possession 
property belonging to, the estate, it was not competent to the plamtifls to main- 
tain the suit, on the ground that the principle of the cases leferred to at pages 
2026, 2027 of Williams on Executois, where all the oases are mentioned, does 
not apply, and the plamtifls are consequently not entitled to maintain the suit 

The general rule and the exception to it within which the plaintiiis con 
tend that the present case comes are thus stated in Williams **Agam the 
established rule has been tliaL in ordinary cases persons who have possessed 
themselves of the property of the deceased or debtors to the estate geneially, 
cannot be made parties to a bill against the executoi For legulaily there 
can be no suit against the debtor but by the executor who has the right both 
in law and in equity If he even releases, and is solvent, neither a creditoi 
nor a lesiduary legatee can bung any bill against that debtoi There must bo 
collusion or insolvency or some special case The Court wnll inteifoie if there 
IS such special case as collusion or insolvency, and thus the bill may be biought 
against both the debtor and the cxecutois And the general piinciple on 
w^hich a debtor to the estate cannot be made a defendant to a bill by 
a creditor or residuary legatee against the executoi unless collusion, insolvency 
or some special case be shown, has been held to apply equally to the case of a 
creditor overpaid by the executor , that is, if there is no collusion or special 
case, if the executoi is not insolvent, he stands the middleman, lesponsible 
for the property misapplied by paying a man as a creditor who was not a 
cieditor, as in the othei case foi the piopeity outstanding in a debtor ’ 

It is contended by the defendants tliat the cucumstances of the case do 
not bring it within the scope of that exception from the geneial rule which is 
set forth in the passage I have just read The plamtifls relied on the case read 
in his opening by Mr Phillips of Yeatman v YuUman (L B , 7 Ch D , 210) 

Vice Chancellor Hall in his judgment examines and summaiises the 
previous decisions on this subject It appears to me that the passage from 
Trams and Mihw cited by him at page 214, Ins [718] own summaiv at page 
216, and the passage fiom the judgment of Vice Chancelloi Chattlrton in 
Ililliard V Eiffr (L E , 7 H L , 39), and the obsei vations of Blackburn, M R , 
m 6 Irish Equity Cases, Phillips v Phillips, sutticiently maik the boundaries 
of the doctrine in question foi my guidance in this case Vice Chancellor 
Turner m Travis V Milne (9 Hare, 141) says upon in examination of the 
authorities “ I believe it will be found that there is no instance of such a suit 
Ijeing maintained in the absence of speei il circumstances, and that collusion is 
clearly not the only ground on which such a bill can be supported The cases 
I think may be considered to go to this extent, that such a bill may be supported 
in all cases where the lelation between the executors and the surviving 
partners is such as to present a substantial impediment to the prosecution by 
the executors of the rights of the parties interested in the estate against the 
surviving partners ’ Now Vice Chancellor Chatterton, in the case of Hilliard 
V Etffe, to which 1 have referred, and which is referred to in tha passage I 
have read, says “The lulc originally was as laid down by Lord RedesdalK 
in his treatise and in the earliei cases, that there must be either collusion with, 
or insolvency of, the personal representative pleaded and proved to entitle a 
creditor or legatee to sue for recovery of assets This rule was first relaxed 
m cases where the personal representative of a deceased partner was sued with 
a suiMVing partner, as in Bowshn v Watknis (1 R I't M , 277), for reasons 
unnecessary now to be considered It was further relaxed when there was 
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pioved to have been an oxprejsb refuBal of the peisonal leprefeenlative to sue, 
and the inoie leadily when the assets in question weie only recoverable m equity 
It was said in some of the cases where this was done that such refusal might 
be deemed evidence of collusion within the oiiginal rule But I think that this 
IS too narrow a ground on which to rest the decision, as there are many cases 
wheie such a refusal could not have been ascribed to collusion In Lancahler 
V Evcyrs (4 Bea\ , 158) Lord Langdale held that a refusal b> the executors to 
lecover certain assets was in itself sufficient to take the case out of the rule, 
and he also seemed to be of opinion that the rule only applied to a pioceeding 
against a debtoi to the estate, and did not extend to a proceed [719]ing to 
lealize a specific fund m Court foi the augmentation of the assets ” 

Then he refeis to Const tt \ Bell (1 Y C C C , 569), to which I need 
not refer, and says “ The rule now appears to be subject to the exceptions of 
cases of collusion, of insolvency of the personal lepiesentatives, of lefusal by 
them to sue whethei collusively or bona fide or of the existence of what has 
been lathei vaguely teimed ‘special ciicumstances The last exception seems 
to comprehend and to be confined to cises in which, from the nature of the 
assets or the position of the jieisonal lepiesentatives, it would be either impos 
Bible, or at least seriously inconvenient, for the representatives to take pro 
ceedings , and Vice-Chancelloi Hall m Ytaivian v Yeatma7i (L B , 7 Ch D , 
210) thus closes his judgment “ Notwithstanding the view that 1 have taken 
of this case with reference to the light to sue, my impression lathei is that it 
would be a correct holding to sa\ , that if the circumstances of any given case 
aie such that upon an enquiiv directed as to whethei any and what proceedings 
should be taken, the Court, upon the miteiials before it, would come to the 
conclusion that it was a proper case foi proceedings to be taken, although not 
necessarily and absolutely certain that they would be successful, there it would 
be^ proper case to allow a paity to sue in his own name * 

In the case of Phillips \ Phillips [6 Ir Hq B , 509, (512)] the Mastei of 
the Rolls says “ It is, how^evei contended that, although there be neithei 
collusion oi insolvency, the present is a special case, such as Lord Ellon may 
be supposed to have had in view m using tliose words in Alsagcf v Rowleij (6 
Ves , 748), that the defence is evidence ot unfair and fraudulent dealing on the 
j)ait of the administrator I confess I should have great difficulty in holding 
that this Court could assume a luiisdiction that does not belong to it, that is, 
to oblige a debtor by a suit here to pay a debt which he does not owe to the 
plaintiff, and for which he may not be liable in equity, unless facts were both 
alleged and proved by the plaintiff to wairint such an assumption I find no 
case m which this jurisdiction his been exeicised witliout making a special 
case for it by the bill and proving that case if the defendants controvert it * 
The defendaiits say that no case is made ot such special circum C720]stances 
of conduct on the part of the lepresentatiies, oi of such relation between the 
representatives and the propel ty sought to be lecoveied, as to warrant the 
application of the exceptional rule 

The first question is whether on the cases this contention is well founded, 
and at the hearing I confess it did not appear to me that the defendants made 
out such a case upon that point, or that it was as well sustained as upon con 
sideration it appears to me now 

The circumstances stated by the plaintiffs are these — 

That there is a clause in the deed, the precise woids of Which I need not 
recapitulate, providing that no person taking any benebt under that deed shall 
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attempt to impeach itb piovibions on pain of forfeiture of his inteiebt , which 
clause IS refened to in the delendants’ written statement in the following 
manner — 

“ These defendants are advised and believe that, having legaid to the 
provision in the said deed that any member of the family taking any proceed 
mgs m any Court of Justice, in any matter affecting the said trust, should 
forfeit all the rights, benefits and interests bestowed on them by the said 
indenture, they cannot take part in impeaching any of the provisions of the said 
deed without endangering their said rights and interests, and tliat they ought 
not to be made parties to this suit, but ought to be dismissed therefrom ” 

It was contended by the learned Counsel for the defendant, Kannyeloll 
Seal, that the clause refeiied to was an illegal provision, and contraiy to the 
policy of the law, and that the law would not give effect to it in any way, and 
that I am not entitled for that leason to accept the existence of it as explaining 
01 justifying such a reluctance on the pait of the administratrix of Heialoll 
Seal, who takes a benehcial interest under the deed, as would be a serious 
obstacle to the prosecution of a suit by hei, on behalf of his estate, to sot aside 
the pi ©visions of the trust deed so far as they affect it 

But I do not agree with this aigument 1 should not be piepared, perhaps, 
to hold the provision in question to be contiaiy to law The inattei has not 
been gone into, and I am not c ailed on to decide the question But supposing 
it to be held that such [721 J a piovision is void, I should not be disposed for 
tJiat leason to refuse to notice the existence of such a jiiovision as operating to 
create a substantial impediment to the discharge oi her duty by the represen 
tative, if I thought it leally had such an effect 

I think it might be that the existence of such a restraining motive as that, 
might well be consideied sufhcientto justify the application of the exceptional 
rule invoked by thepluntitfs in this case Whethei oi not there is a “substalh 
tial impediment to use, again, Vice Chancelloi TUKNLR S expiession, depends 
upon the ciicumstances of each case, and in some cases 1 think the existence 
ol such an apprehension, as Koosummone> states heiself to be under, might 
natuiall> be such an impediment 
Is theie such here ^ 

That question is connected w ith the next branch ol the argument The 
defendants argue that there being an administi ition suit m existence the rule 
in question is wholly inapplicable, and it is said that no ease can be cited in 
which it was sought to apply this lule in Couits ol Equity attei a decree for 
administration of the estate of the debtoi This aigument of the defendants 
beais on the question whethei the unwillingness ol the personal lepiesentativo 
to sue does practically constitute an obstacle to the recovery of the debt in 
question It may well be that the reason why no case is cited but one is, that 
whole there is an administration suit, and a creditor oi legatee can have 
recourse to the Court to apply for an oidei that the lepiesentatives shall bung a 
$uit, that bar to the recovery of his rights, which is the foundation of the excep 
tion to the general rule, does not exist that he is not hampered in such a way 
as to constitute a ground for entitling him to sue instead of the lepie^sen tative 
Can it be said in this ease that, there being an administration suit in existence, 
and the lepresentative being subject to the Couit which could direct a suit to 
be hied in her name to lecover the propeity, I he circumstances are such as to 
show that unless the plaintiffs aie allowed to bring this suit the claim on behalf 
of HeralolVa estate cannot be made good by suit 

I must answer that question in the negative, and although if no admmis 
tration suit were pending 1 peihaps might hold the clause of forfeituie and the 
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unwillingness of the adniimstratnx [722] to be a substantial impediment I 
capiinot say that in this case the institution of the suit by creditors is justified 
by such circumstances as alone could entitle them to sue Next, can the suit 
be brought, there being an administration suit pending > 

I was unaware, until this mattei came on, that any order in it had been 
made, and it was not until the argument had proceeded nearly to a conclusion 
that it was brought to my notice that othei orders had been made bearing 
upon the institution of this suit 

Had I been aware of these oideia, I should have declined to hear this 
suit It 18 not convenient, and haidly seemly, that one Judge should be bound 
to deal with the effect of orders passed m another Division Court 1 can only 
say that I shall certainly take care that no case comes before me in future 
which has been so affected by the order of another Judge 

It 18 said that even if there were any difficulty on the part of a creditor 
suing in his own name within the rule of Ahaqer v Boivlcy (6 Ves , 748), the 
plaintiffs here represent the estate under an order of Couii giving them liberty 
to bring this suit, an order made in the administration suit in which the Court 
has full seizure, an order which authorizes them, as it does, to institutd*^a suit, 
and as was suggested makes them receiver for the purpose of bringing it, and 
it was said that as the suit was in truth brought for the benefit of the estate by 
an order of Couit, and as all paities interested are before the Court, and by 
the deciee all parties would be bound, whv should the Court hesitate to allow 
the suit to proceed 

Unfortunately there is, as I must hold, msupeiable difliculty to acceding 
to that argument 

No doubt the case of Eat Ic v bideboifom (37 L J Ch , 603) is not 
precisely similai, and the legal liability sought to be enforced was initiated by 
the executor of the estate which was being administered , but in dealing with 
that suit Lord BOMILLV , a Judge of great experience, summarized the position 
and remedies of parties to an administiation suit under circumstances 
which arise here He says at page 504 If there is no bill existing in 
the Court at all, a creditor may hie a bill on behalf of himself and all 
other creditors against an cxecutoi oi a legal peisonal lepresentative [723] 
for the administration of a deceased person's estate, that is every day’s 
practice Also if he makes out a case of collusion between the legal personal 
representative and the debtoi of a testator, he may make the debtor of the 
(^tor a party to that suit, but these aie exceptional cases Excepting those 
, a creditor cannot hie a bill to get in the assets of a testator or an intes 
It IS the business oi the legal personal representative to do that, and 
are instituted every day for that purpose If the legal peisonal represen 
e, without collusion, is not active and vigorous in getting m the estate of 
testator or is culpably negligent, then the Court does not allow th 
debtors to be made parties, but appoints a receiver, who, by the authority d 
the Court gets in all the assets But when once there is a decree in an 
administration suit, proceedings must he taken m that suit, and there must 
not be another suit for the same purpose ” i 

And later on * If the matter be a ireculiar one, and the assets cannot be 
got m without a suit being instituted m the name of the^ Wal persozijal 
representative and the legal personal representative refuses to^stitute anV 
such proceadingSi then the plamtifl m the ©uit might apply to the Judge m 
Chambers for leave to hie a bill in the name of the legal irersonal representative 
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^indemnifying him against the costs That was what, as it appears, the 
creditor m the administration suit who has the carnage of that suit, Bamdoss 
Coondoo, did apply to be allowed to do 

On the 1st March Mr Bonnerjee on his behalf moved for a rule msi for 
the appointment of a receiver, and the rule having been obtained, appears to 
have been opposed on behalf of the present plaintiffs, who stated that they 
were large creditors The hearing of that rule then stood over until the 23rd 
April , a rule was, however, granted in the mteival calling upon Bamdoss 
Coondoo and the present defendants to show cause why the plaintiffs should not 
bring this suit in its present form this rule was opposed by Counsel on his 
behalf, and was made absolute against him, but not as against the present 
defendants, who have come in now to object to the form of the suit 

The question has now been raised, and I am bound to answer it — whether 
the suit IS well brought ^ 

^ If the order entitling the plaintiff to bring the suit had been [721] made in 
this suit, I should have been bound by it, but it was not made in the suit It 
IS expressed to be made in the administiation suit, ind “ in the mattei of a 
suit intended to be brought ’ (meaning the piesent suit), but the learned Tudge 
who made the order expiessly declaied that he did not intend by it to bind 
the present defendants 

Under such circumstances, can 1 hold that the plaintiffs, who are not 
entitled to sue in their own capacity, are entitled to maintain the suit because 
they practically represent the estate, acting in any known capacity by viitue 
of which they are entitled to lepiesent it I am bound to hold that I do 
not think they aie 

No doubt there is one case in which such a suit as this has been insti 
tuted in this Court, Gremder Chundei Gho^r v Mackmtosh (I L B , 4 Call , 
897), but the point was not raised A cieditoi sought to get in the estate, suing 
on his own behalf and after an administration decree But tlie point was not 
raised 




The point has, however, been raised here, and I must decide it Is it a 
merely technical objection ? I do not think it is What is the difference 
between this smt and a suit brought in the name of the lepresentatives ^ It was 
very justly suggested by Messrs Phillips and Stokoe, that regard to form of 
proceedings is a matter to which original courts of first instance would be 
more bound than appeal courts The remark was made in consequence of a 
suggestion that they should look more to substance than to procedure , but 
there is a limit to this ^ 


The objection is not a merely technical one 

Though no doubt the intention was that a suit should be brought, 
should benefit the creditors of the estate, the order contemplated a suit m 
J^half of the estate by the plaintiffs, but on behalf of themselves and the creditois 
^f the estate only 


JjL 

1m 


The order of the 19th March 1883 says “ It is oidered under the provi- 
sions o^s 12 of the Charter that the said Oriental Bank Corporation and the 
43elhi and London Bank, Limited, be at liberty to institute a suit in this 
Court, ” eto, 

/ The that the plaintiffs be at liberty, not that they do, but that 

they are at B^rty, to institute a suit I think it would be reading the piooeed 
mgs with all elastic freedom, which I haye [725] no right to do, to go so far 
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a? to construe this as an order appointing the Banks receivers for the purpOi^ 
of bnnging this suit The remarks of TUENER, L J , in Harrison v Richards 
[L E 1 Ch App , 473 (475)] referred to by Mr Phillips cannot, t think, be 
treated as being more than figurative, for the purpose of pointing the objection - 
to the order then under discussion 

He says “ The order under appeal whatever be its form, is m substance 
an order for a receiver, for it takes the administration of a part of the estate 
out of the hands of the executor and entrusts it to some one else Now, a 
receiver is not appointed against an executoi unless some case of misconduct 
IS proved Is there any such case made out here > It is alleged against 
him that he applied for time to put in i voluntary answer, but it seems to me 
that it would have been very convenient for a voluntaiy answei to have been put 
m, since the Court would then have had miterials before it enabling it to give 
special directions as to the dealings with Mi French which have become the 
subject of subsequent inqun\ The proceedings to be taken must be cairied 
on in the name of the executor, and I find that all the information which lays a 
ground for those pioceedings has been obtained from him or Ins solicitor If 
the proceedings are taken out of their hands, it is not likel\ that the executoi 
will voluntarily communicate with the othei solicitor for the purpose c^ifeiving 
all the information material to the carrying on of the proceedings In the ^tbsence 
of misconduct on the part of the executoi, I do not think it desirable to 
place the business in the hands of a person with whom he is not likely to 
communicate freely ’ 

I don’t think that this case can be used as in authoiity tor treating the 
ordei of the 19th Maich 1883 as placing the plaintiffs in the position of reoei\eis 
Upon these giounds, I come to the conclusion that in this Court 1 am not 
at liberty to allow this suit as tiaraed and I must dismiss it with costs. 

• I have consideied whether I should exempt the plaintiffs from costs by 
reason of the oidei made but I do not think I should do [726] 80 The 
plaintiffs have only therasehes to blame for not fiaming the suit in the 
regular form They actually opposed, and opposed with success, an application 
by Eamdoss Coondoo foi authority to prosecute tlie claim set up in this suit 
m a regular wav It is to be legretted tliat they did not fiame their suit in the 
mode in which he was advised to frame his 

I must dismiss the suit with costs, but the added defendants nmU beai ^ 
their own costs 

The plaintiffs appealed 

Mr Kennedy, Mr Puqh, Mr Phillips and Mr Bonnerjee for the Appellants 
Mr Kennedy — The Court below has decided that the pending of the 
^ administration suit excludes any other suit The earlier reported cases show 
that a Couit of Equity would not enteitain a suit without equities , and the 
forum in which such a suit could be brought was the Court of Common 
Law Collusion would give a direct casue of action, and we allege collusion, an^ 
a Court of Equity would have jurisdiction In the case of Yeatman v Yeatmaw 
E , 7 Ch D , 210) the plaintiffs, who were legatees, were permitted to sue , 
^the case shows that under special circumstances the Court may say that a person 
who has no direct right against a defendant may be plaintiff U^SI^r tha 
0 Hindu law we should have a right to go against the person in possession, anV 
even if the English cases aie against us, the arrangement of the <3tferent suits 
eould be settled by the process of staying all but one ^ 

*ln the case of Sharland v Mtldon (5 Hare, 469) the plaintiff to have 

made no case 5f collusion , the executor was the proper person to get m the 
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Aibdts» but there the plaintiff, who was a small creditor, was held to be entitled 
to get in the assets It shows that although an administration suit is pending, 
a suit analogous to ours may be brought 

In Oreender Chunder Ghose v Mackintosh (I L R , 4 Cal , 897), which was 
a suit after a decree for administration, against a debtor, to the estate seeking 
to have certain property made liable and asking for administration, shows that 
such suits lie The point now raised, however, does not seem to have been raised 
at oil in that case 

[727] In Em le v Sidebottom (37 L J Ch , 603) an administration suit 
had been brought, and the plaintiff filed a supplemental bill to obtain the pay- 
ment of certain sums into Court which had been ordered and had not been 
done The defendant, the executor, had leave to sell certain property, and the 
order directed that the money should be paid into Court in the original suit , 
the defendant sold to his brother, and the whole of the money was not paid 
into Court , it was held the suit would not lie , but there it would not have 
been necessary for the executor to bring the suit , and the plaintiff filed his 
supplemental suit Our suit is not a second suit to get in the assets 

We obtained an order to sue, and the case oi Harrison v Btchards (L B , 1 
Ch Hlpp , 473) shows that the order to sue in an administration suit is in 
effect an order for a receiver 

[Wilson, J — How can your clients be receivers, for if they recovered the 
property it would go into the hands of the administrators to administer, and 
would not go into your hands at all ] 

Under s 51 of the Civil Procedure Code there would be great 
difficulty in the receiver bringing the suit There must be an express 
authority from the plaintiff to the peison who signs the plaint, and that we 
could not get In Phillips v Phillips (6 Ir Eq , 509) there was no collusion, 
and it was shown that the executor was not in default , but the Court stated 
that, if the charge sought to be made good had been proved to be due, and the 
executor shown to be remiss m calling it in, the Court might direct proceed- 
ings to be taken by means of a receiver There is a difference between the 
Hindu and English laws in the matter In England the entire property vests 
m the executor , in India the executoi is onl> a manager Srimati Jaykali 
Debi V Shibnath Chatterjee (2 B L B , 1 O C , Col Dig , bk I, Ch II, 
s 220) 

Mr Hillf Mr Trevelyan and Mr Sale for the Defendant Gobinloll 

Mr O'Kinealy for the Defendant Beharyloll 

Mr Hillf for Gobinloll — The general rule is that an executor or adminis 
trator can alone sue to recover assets Therefore in [728] ordinary oases a 
debtor to the estate cannot be made a party to a suit against an executoi 

"Collusion, or the insolvency of executor, or some other special circum- 
stance, must be made out by a creditor who sues In the early cases, proof of 
^ooUusion was held to be essential — Newland v Champion (1 Ves Sen , 105) 
In that case the Lord Chancelloe distinguished the case of suits by a creditor 
'against an executor of a deceased, and surviving partner, from other cases A 
surviving partner would be a party because he would have an*mterestin 
contQ||pqig the debt, and a right to be heard in taking the account Stmey's 
^ Equity Pleadings, s 167, Thorpe v Jackson [2 Y & C Bxch , 568, (563)] , 
Bowsker (IB & M , 277) is also an instance of such a suit, but as 

ta this see Davies v Davies (2 K6en, 534) Oedge v Traill (1 B & 

M , 281| IS an authority as to collusion Travis v Milne (9 Hare, 141, 
150) shotra that ooUusion is not the only ground and that there must ha 
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srpeoial ciroumstaDces some substantial impediment to the suit being brought 
by the executor The rule ivhioh now obtains dates from about 1800, viz , as 
to collusion, insolvency or some special case See Alsager v Rowley (6 Ves , 
748), Hilliard v Eiffe (L B , 7 H L , 39, 44) As to what have been held 
**Bpecial circumstances," at one time the refusal of the executor to get in funds 
was sufficient, Wihonv Moore (X M & K 126, 337), Lancaster v Evors 
(4 Beav , 158) , illustration of special circumstances is afforded by Consett v 
Bell (l Y & C Ch , 669) , also in Stainion v The Carron Co (18 Beav , 146, 
169), Sanders v Bruce (3 Drew, 140, 156) The case of Yeatman v Yeaiman 
(L R , 7 Ch D , 210) merely amounts to saying that when it is a case for 
proceedings to be taken by a creditor, a cerditor applying for leave to sue will 
be allowed to sue in his own name In our case plaintiff alleges neither 
collusion nor insolvency nor inability to sue The proper course for the 
plaintiff to have pursued is that indicated in Sharpe v San Paulo By Go (L 
R , 8 Oh App , 697) The objection is not a technical one, the question of 
costs IS sufficient ground for adherence to the general rule 

- [729] Mr O'Kinealy for Behariloll contended that the proper person to 

sue was the representative, and the cause should not bo taken from her except 
on proof of misconduct, Samuel v Samuel (L R , 12 Ch D , 152) D&^d v 
Hawtin (L R , 19 Ch D , 61) shows that a receiver never is appointed in a 
case like this Phillips \ Phillips (6 Ir Bq , 609), and Utterson v Mair 
(2 Ves , 96) were also cited 

Judgments of the Court were delivered by Garth, C J , and WILSON, J 

Wilson, J — The caf.e disclosed by the pleadings is this The plaintiffs 
were creditois of one Heraloll Seal who died intestate m March 1876 They 
sue on behalf of themselves and all other creditors Administration of the 
68ti|.te of Heialoll was in May 1876 granted to his only son Russickloll In 
the same month a creditor’s suit was brought in this Court for the administra 
tioii of Heraloll's estate In June 1876 a decree for administration was made 
and the usual accounts and enquiries ordered \ report was subsequently 
made by which it was found that the plaintiffs were creditois of the estate for 
the debt now relied upon On the 25th February 1878 Russickloll having 
died, administration of the unadministered estate of Heraloll was granted to 
bis widow, the defendant Koosummoney, and the suit was revived against her 
and Russickloll’s widow, the defendant Biddomoney On the 12th August 
1878 by a decree on further directions this report was confirmed and the usual 
directions given That suit is still pending 

In 1848 Muttyloll Seal, the father of Heraloll and of four other sons, 
executed a deed by which he conveyed certain property to trustees upon trusts 
for the benefit of his family Muttyloll Seal died in 1851, intestate so far as 
the property involved in this suit is concerned The defendant Gobmloll Seal 
and Kannyeloll Seal are the present trustees under the deed of 1848 

The plaintiffs contend that the trusts of the deed of 1848 are void in law , % 
that one fifth part of the property supposed to be affected by those trusts passed 
to HeralolLas one of the heirs of Muttyloll , and that that share forms part of 
Heraloll’s assets applicable to the payment of his debts 

[780] They say in their plaint — ^ 

Paragraph 26 — “ The defendant Koosummoney Dossee has isafused and 
still refuses to take any proceedings or to take part m any proceecUdgs with a 
view to impeaching any of the provisions of the said indenture, alleging, 
amongst othe^ things, that under the terms of the said indenture any member 
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of the family taking any proceedings in any Court of Justice in an> matter 
affecting the said trusts would forfeit all rights, benefits, and interests there 
under *’ 

Paragraph 27 — The defendant Koosummoney Uossee is also interested 
as one of the beneficiaries under the said indenture, and the relation between 
the defendant Koosummoney Dossee and the defendants Gobinloll Seal and 
Kannyeloll Seal, the trustees of the said indenture, who are also beneficiaries 
under the said indentuie, is such as to create a very substantial impediment 
to the prosecution by the defendant Koosummoney Dossee of the rights of the 
creditors of the said Heraloll Seal, deceased, against the defendants Gobinloll 
Seal and Kannyeloll Seal in relation to the property comprised in the said 
indenture ** 

The plaintiffs ask, in substance, for a declaration in accordance with the 
contention above stated, that the shaie of Heraloll ma> be duly administered, 
and that this suit may be taken as supplemental to the existing adminstration 
suit 


They have made defendants in the suit the trusteess of the impeached 
deed , Koosummoney, the administratrix of Heraloll , Biddomoney, the widow 
and heiress of Bussickloll, who was himself the sole heir of Heera Lall , certain 
persons as representatives of the beneficiaries under the trust deed , and Mr 
Macgregor, in whose hands the property is as receiver in another suit, which 
need not be further referred to 

The female defendants in a joint written statement take the same ground 
which the plaintiff in the passage already cited from the plaint alleged 
Koosummoney to have taken The trustee defendants, as trustees of thed^ed, 
resist the plaintiff's claim to have the property dealt with as assets of Heraloll 
on a variety of grounds 

From what has been said I think ths following piopositions follow — 

[731] (1) That the case is one in which proceedings ought to be taken 
to test the validity of the plaintiff’s contention as to the trusts 

(2) That the administratrix has lefused, and still refuses to take any 
such proceedings 

(3) That the trustee defendants dispute the light of the creditors in 
their character of trustees and for the benefit of the beneficiaries of whom the 
administratrix is one , and that the administratrix concurs in this action of 
theiro and refuses to proceed against them, because she prefers her personal 
interest under the trust deed to her duty as administratrix It appears also, 
if that be material, that the heiress at law takes the same view and from 
the same motive This, I think, amounts in law' to collusion between these 

0 parties 

(4) There is already an administration suit pending, covering the whole 
of Heraloll’s assets, whatever they may be 

The question we have to decide is whether on these facts the present suit 
IS maintainable 

The ^lljEeral rule of law is that the executor oi other representative of the 
deceased is the proper person to realize the assets of his estate, and that no 
^ other person can sue for them m any Court , and this rule rests upon obvious 
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prmoiple The proper person to sue for a debt is the creditor The proper 
person to sue to recover property is the person who has a title to it, not one 
who has none 

But an exception to the general rule has been admitted in certain 
instances Many cases were cited to us beginning with Alsaget v Bowley 
(6 Ves , 748) and ending with Yeatman v Yeatman (L E , 7 Oh D , 210) in 
which, on grounds of collusion, insolvency, or other special circumstances, a 
creditor of an estate has been allowed to join a debtor to the estate as defeu 
dant in a suit against the executor I do not think it necessary to examine 
those cases in detail The principle on which they rest is stated by TURNER 
V 0 , in Travis v Milne (9 Hare, 141, 149) ‘ Upon an examination of the 

authorities I believe it will be found that there is no instance of such a suit 
being maintained in the absence of special circumstances, and that collusion is 
clearly not the only ground on which such a bill can be supported The cases, 

I think, may fairly be considered to go [732] to this extent that such a bill 
may be supported m all cases m which the relation between the executors and 
the surviving partners ’ (the case then before the Oouit was one of a deceased 
partner’s estate), presents a substantial impediment to the prosecution by 
the executors of the rights of the parties interested m estate against the 
surviving partners * In Stainton v The Garron Company (18 Beav , 146) 
Bomilly, M B , stated the rule ** I think it unnecessary to go in detail 
through all the cases to be found on this subject I think that they may be 
summed up thus that the persons interested in the estate of the testator, not 
being the legal representatives, will not be allowed to sue persons possessed of 
assets belonging to the testatoi, unless it is satisfactorily made out that there 
exist assets which might be recovered, and which, but for such suit, would 
probably be lost to the estate and both these statements of the rule are 
cited with approval b> Hall, V C m Yeatman v Yeatman In the present 
case, had there been no administration suit pending, there would have lieen in 
the collusion of the administratrix and the trustees, a substantial impediment 
to her suing them, and a strong probability of the loss of assets, unless a suit 
Uke the piesent were admitted, and, in my judgment, the authorities show that 
it would have lain 

But the administration suit is pending in which the Court has contiol of 
the administration of all the assets of Heraloll In that suit an ordei might 
be made diiectmg proceedings to be taken, in propei form and by propel 
parties, to lecover the assets in question , and the conduct of such proceedings 
might be given as seemed best to the Court Nor is any leason shown why 
such an order should not be applied for The applications that were made, 
and the order of the Court I shall notice later Two courses would be open 
to the Court in that suit first, to allow a suit to be biought in the name of 
the administratrix , secondly, to appoint a receivei to sue It is pointed out 
in Dowd V Haiotin (L B , 19 Ch D , 61) that the latter couisb would be m 
acooidance with the older practice of the Court of Chancery, but thAt in 
recent times the former course is always adopted But 1 do not understand ^ 
the Court there to have held that there is power to give a receiver the 
conduct oi a suit, if necessary , at any rate, in [783] this country under the 
Procedure Code I think there clearly is such a power Having regard to 
the requirements of s 51 of the Procedure Code as to plaints, the nature of 
the objection raised by the administratrix, and the great practical difiSculty of 
enforcing any order against a purdahnashin woman in this country, I think 
the Court might well hesitate before directing proceedings in her ^ame But 
under s 608 of the Code, I think it clear that the Court might authorise a 
receiver to sue m his own name 
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Under these oircumstances, I do not see, on principle, how it can be said 
that there is any substantial impediment to the bringing of a suit in a regulai 
manner, or any danger to assets such as to necessitate the reception of the 
present exceptional smt 

I think, too, the weight of authority is in favoui of this view In one 
sense there is no direct authority upon the point That is to say, there is no 
case in which such a suit has been held to he, while an administration suit 
was pending, nor is there any case m which a suit has been rejected expressly 
on that ground Sharland v Mtldon (5 Hare, 469) was cited for the plain 
tiffs But that case is not in point The defendant there held liable was not 
a mere debtor to the estate, but an executor de son tort accountable as such to 
those interested m the estate In Statnton v The Carron Company (18 Beav, 
146) already referred to, an administration suit was pending, and a decree had 
been made, and the Master of the Bolls does not expressly dismiss the second 
suit on that ground, but lavs down the rule in the terms already cited He 
did, however, according to the Law Journal report, point out in his judgment 
that, if the plaintiffs had any remedy, it was in the administiation suit, 23 
L J , Gb 299 Oreendei Ghunder Ghose v Mackintosh (I L B , 4 Cal , 897) 
was adase similar to the present, and it proceeded to deciee both in the Court 
of First Instance and on appeal But the point was not raised It was indeed 
argued that the Judges before whom the case came must be taken to have 
approved of the frame of the suit, because they did not object on the ground 
now in question But I do not see that it was in any way the duty of the 
Court to take such a point when the parties did not choose to raise it 

[7SU On the othei hand, in Earle v Sidebottom (37 L J Oh , 603) in 
the passage cited in the judgment of PlGOT, J , BoMiLLY, M B , examined the 
question, and stated his view of the law thus ' If there is no bill existing m 
the Court at all, a creditoi may hie a bill on behalf of himself and all otlfbr 
creditors against an executoi oi a legal personal representative for the adminis 
tration of a deceased person's estate That is every day s practice Also, it 
he makes out a case of collusion between the legal personal representative and 
the debtor of a testator, he may make the debtor of the testator a party to that 
suit But these aie exceptional cases Excepting those cases, a creditoi cannot 
file a bill to get in the assets of a testator or intestate It is the business of 
the legal personal representative to do that, and suits aie instituted every day 
foi that purpose If the legal personal repiesentative, without collusion, is not 
active and vigoious in getting in the estate of the testator, or is culpably 
negligent, then the Court does not allow the debtors to be made parties, but 
appoints a receiver, who by the authority ot the Court gets in all the assets 
But when once there is a decree in an administration suit, pioceedings must be 
taken m that suit, and there must not be another suit for the same purpose, 
and if the matter be a peculiar one and the assets cannot be got in without a 
suit b^g instituted in the name of the legal personal representative, and the 
tegal ^sonal representative refuses to institute any such proceedings, then the 
plaintiff in the suit might apply to the Judge m Chambers for leave to file a 
biU in the name of the legal personal repiesentative indemnifying him against 
the costs " And in Dowd v Hawtin, already referred to, the Court of Appeal 
states what the ordinary practice of the Chancery Division is, namely, by 
proceedings in the administration suit 

I therefore agree with the view of the learned Judge who heaid this case, 
that under such circumstances as those disclosed the present suit will not he 

It remains however to consider the applications which were made in the ad 
ministration suit and the order made thereon It appears from the proceedings 
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brought before us, that the conduct [783] of that suit is in the hands of 
one Bamdoss Coondoo , that he applied for and obtained in that suit an order 
msi for the appointment of a receiver, with a view to bringing a suit for the 
same objects as the present The present plaintiffs obtained an order mst giving 
them leave to bring this suit The nature of the latter order is plain enough 
It gives leave undei clause 12 of the Letters Patent to sue, though part of the 
property may not bo within the jurisdiction It gives leave to join causes of 
action under s 44, rule (a) of the Procedure Code It gives leave to sue on 
behalf of all the crediiois, and to sue the defendant Behariloll Seal on behalf 
of all the beneficiaries under s 30 of the same Code 

The learned Judge befoie whom the matter came appears to have considered 
(and as far as I can judge, for good reason), that the now plaintiffs were fitter 
persons than Bamdoss Coondoo to have the control of the litigation He dismiss- 
ed Bamdoss Coondoo s application, and made the plaintiffs' order absolute 
The learned Judge, as I understand him, limits his order in such a way as to 
show that it IS an ordei only as between the parties m the administration suit 
and not one affecting the defendants in this suit 

The plaintiffs sought to use this older in two ways , Birst, it was said that 
such a suit may he with the leave of the Court, if it could not without I do 
not see how this can be So fai as the ordei is one under clause 12 of the 
Letters Patent it affects only local jurisdiction So far as it is undei s 44 of 
the Code it goes onlv to the joinder of claims So far as it is under s 30 it 
goes only to the joinder of parties It makes it unnecessary to join all the 
creditors as plaintiffs, and places the piesent plaintiffs m the same position they 
would have been in under English law without any ordei Fiom no point of 
view can the older, in my opinion, give a right of suit not existing without it 

Secondly, it was contended, on tlie strength of an expression of TURNER, L 
J* in Harrison v Richards (L B , 1 Ch App , 473) that the effect of the order 
might be to constitute the plaintiffs receivers, for the puipose of bringing this 
suit I think it IS impossible to construe the older in any such sense 

[786] I agree, therefore, in the view taken ot the case by the Court below , 
and I think the appeal should be dismissed 

I arrive at this conclusion with regret because it is always unfortunate 
that costs of litigation should be wasted by reason of the dismissal of a suit on 
a ground which leaves the merits of the contioversy untouched And so far as 
appears, I do not suppose the defendants would be worse off, if such a suit could 
proceed, than m one legularly brought In this sense the objection, to which 
I feel bound to give effect, is technical , but m no other sense It rests upon 
clear pimciples, a departure from which would, I think if not in this case, in 
other cases lead to multiplicity of suits, mciease of expense and confusion We 
cannot hold this suit to he without laying down a new rule, and establishing a 
precedent of general application The objection is one which the defendants 
have a perfect right to raise, and the defendant Gobinloll raised itet the 
earliest moment by his written statement The plaintiffs have carn^ on 
their suit through two Courts with full knowledge of the difficulty which lay 
in their v^ay 

On the subject ot costs I have had an oppoitunity of reading what the 
Chief Justice has written and 1 concur in his view 

Garth, C J — As my brother Wilson agrees in this case with the Court 
below, that we ought m this countty to be guided by the rule, which appears 
to be observed by Couits of Equity m England, I shall defer to their judgment, 
although I confess I do so with reluctance, because I see no sufficient reason 
for introducing such a rule here 
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It 18 expedient, no doubt, that some recognised procedure should be followed, 
as regal ds the persons who should have the conduct of a supplemental 
suit of this kind , and it is obviously right that, in the absence of good reason 
to the contrary, the legal lepresentative of the party, whose estate is being 
administered, should sue to realise assets of that estate for the benefit of the 
creditors 

And it may also bo right, that where there is any valid objection to the 
legal representative suing, the conduct of such a suit [737] whoever may be the 
nominal party to it, should generally be in the hands of the plaintiff in the 
administration suit 

But where, as in this case, there is ample reason whv the legal lepresen 
tative should not sue, and where there is also good leason as I consider for 
not allowing the person who instituted the administration suit, to have 
anything to do with the supplemental suit, I confess I should have thought 
that the aelection of a proper peison to bring this suit on behalf of the estate 
might well have been entrusted to the Judge in the administration suit, 
without its being absolutely necessary to appoint a receiver 

The learned Judge had all the facts and the parties before him , and I 
should have thought that he was probably the best tribunal to decide, whether 
it was necessary or expedient, having regard to the circumstances of the case, 
that a receiver should be appointed 

It seems clear from the English authoiities, that where there is no 
administration suit pending, a suit of this kind may be brought by one creditor 
on behalf of himself and the other creditors , awrf, therefore, there wotild seem to 
be no objection in substance to such a mit being brought, n hen there is an adminis 
tration suit pending The argument in favour of the rule, which my learned 
brothers aie disposed to adopf-, seems to be, that where a receiver can be 
appointed, to bring such a suit, it is always right that he should be appointed 
But the rule is only one of procedure, as it seems to me, and one which we 
are at liberty to adopt or not in this country, as we think proper , and although 
in many and perhaps in most cases it may be the best course to appoint a 
receiver, I think there are some cases, in which such a course may be neither 
necessaiv nor expedient , and I am strongly of opinion that, although we should 
always pay the utmost respect to the wisdom and authority of our English 
Courts, we are by no means bound to adopt all the rules of procedure and 
practice, which the Equity Courts in England may have established 


In this case, as fax as I can see, theie was no necessity fox a receiver , noi 
IS there any substantial reason why this suit should not have been propeily 
tried upon its merits in its present form, without putting the parties to the 
frightful expense and delay of fresh proceedings 


[788] No receiver, I presume, unless he were himself an interested party, 
would act gratuitously , and in this case, it appears, there are no means of 
paying a receiver There are literally no assets, as I understand^ out of 
which a receiver could be remunerated, unless the object of this suit weie 
attained, and the trust funds realized for the benefit of the creditors 


The consequence is, that the receiver, when appointed, must be paid 
either by the creditors generally, or by the plaintiffs, who are by far the 
largest creditors , and m either case the appointment of a receiver would be an 
expense to them, without being, as far as I can see, any benefit to anybody , 
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because the plaintiffs have such a deep interest m the success of the siut, that 
there can be no reasonable doubt of their doing their best to win it , and as 
this suit IS supplemental to the administration suit, any assets which may be 
realized in this suit would of course have to be administered in the 
administration suit And, again, if a receiver were appointed, he would only 
sue, I presume, upon being indemnified by the plaintiffs, either with or 
without the aid of the other creditors 

It IS obvious, therefore, that when this suit is dismissed, and the Judge 
in charge of the administration suit is asked to appoint a receiver, it may be 
a question well worthy of consideration, whether the plaintiffs themselves 
should not be appointed receivers, inasmuch as they will virtually have to 
bear the expense of bringing the fresh suit I entirely agiee with Mr Justice 
Norris, that it would have been highly improper under the circumstances to 
allow Bamdoss Goondoo to have the conduct of this suit in any way A 
tradesman, who has had dealings with the Seal family, whose debt is only a 
small one (some Bs 2,000), who is actually offered payment of that debt, and 
refuses to take the money, tn the hope of being entrusted with the bringing this 
suit against the Seal family, is certainly not the sort of person whom any 
Court would select to have the conduct of such a suit He must either have a 
craving after costs, which, to say the least of it, is not a good trait m a receiver, 
or he must have some other reason, perhaps even less creditable, for wishing 
the conduct of the suit to be placed in his hands 

It, therefore, as far as 1 can see, comes to this , that when a [739] 
receiver is appointed, the persons after all really interested in the suit, and paying 
the expense of it, and winning the iisk of it, will be the plaintiffs and the real 
defendants will be in no better position as aga nst the receiver, whoever he 
may be, than they are now against the plaintiffs In either case, I presume, 
they would be entitled to security for costs, if they choose to ask for it, and 
in either case, they are secure, as far as I can see from being sued over again 
for the same cause of action 

Indeed, I do not know that the defendants will have effected any other 
result by the objection which they have taken, than to put themselves and the 
other parties to the suit to a good deal of unnecessar> exx>ense 

Under these circumstances, although, as 1 said before, 1 defer to the 
opinion of my two learned brothers upon this, which seems to me a mere 
question of procedure, I do not think it right to give the respondents any 
costs, for two reasons — 

(1) In the first place, I consider their objection to have been a technical 
one, advanced for no bond fide object, but merely for the purpose of putting 
the plaintiffs to expense and trouble, by obliging them to bring their suit 
in a different form and 

(2) , (Which IS to my mind the more cogent reason), because hitherto 
there has been no authority in this country, deciding that a suit in this form 
cannot be brought , whereas, on the other hand, there is a direct authonty 
that such a suit can be brought, inasmuch as the case of Oreender Chnnd^ 
Qhose V Mackintosh (I L B 4 Cal , 897) is a precedent for such a suit in 
thia very Court And it must not be forgotten that the Judge in the adminu- 
tiration suit, who, as I consider, ought to haVe the selection of the plaintiffs m a 
mM of this kind, had sanctioned the suit in this form 
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For these reasons, I think that, whatever view the learned Judge may 
have taken as to the form of the suit, no costs ought to have been allowed to 
the defendants m the Court below, and I certainly do not feel justified in 
allowing them any costs in this Court 

The appeal will, therefore, be dismissed without costs 

Appeal dismissed 


NOTES 

[I RIGHT OR RECEIVER TO SUE IN HIS OWN NAME— 

See also (1907) 34 Gal , 305 5 C L J 270 (1898) 25 Gal , 642 (646) 

11 CREDITOR'S RIGHT OF SUIT AGAINST DEBTOR TO ESTATE- 

See also (1905) S L B R 192 (193) ] 


[740] PRIVY COUNCIL 

The 5th February, 1884 
Present 

Lord Blackburn, Sir B Peacock, Sir R P Collier, 

Sir R Couch and Sir V Hobhousb 

Narotam Dass PlaintiS 

versus 

Sheo Pargash Singh Defendant 

fOn appeal from the Court of the Judicial Commissionei of Oudh ] 

Act XXIV of J870 (The Oudh Taluqdars Relief Act 1870) — Hypothecatimi 
of lands under management 

A taluqdai , the management of whose taluq at the time was vested in an officer appointed 
under s 8 of Act XXIV of 1870, made an instrument purporting to hypothecate the taluq to 
secure pavment of money borrowed by him 

Held that, as the document contained no personal contract to pay out of personal estate 
or any estate other than the taluq it was unnecessary to consider whether a taluqdar, whilst 
his taluq iH under management in pursuance of the provisions of the above Act, is competent 
to make a personal contract this being only an hypothecation of the property falling within 
8 4, cl 3 of the Act and invalid within its meaning 

Appeal from a decree of the Judicial Commissioner of Oudh (13th October 
1881), whereby a decree of the Judge of the Fy^^abad District (19th April 1881) 
was confirmed 

On the 18th July 1873 the respondent, a taluqdar of Oudh, the manage 
ment of whose taluq was then vested in an ofhcer appointed by the Chief 
Commissioner, under the provisions of s 3 of Act XXIV of 1870 (The Oudh 
Taluqdairs’ Relief Act, 1870), executed in favour of the appellant (a shraf at 
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Fyzabad), the instrument of which the clauses are set forth m their Lordships' 
judgment Before the institution of this suit against him, for principal and 
interest due to the 15th July 1873, which with subsequent interest was made 
up to the sum of Bs 10,981, the respondent had been restored to the possession 
of his taluq, under s 12 , but had made no payment 

The defence, besides denying the receipt of the money, alleged that the 
claim was invalid, inasmuch as the bond on which it was based had been 
executed while the defendant’s estate was under the operation of Act XXIV of 
1870, and an issue was fixed on this point 

[741] In the Court of First Instance the suit was dismissed with costs on 
the ground that the instrument on which the claim was based was a mortgage, 
and invalid under s 4 The Judicial Commissioner dismissed the appeal for 
the same reason 

On this appeal — 

Mr J T Woodroffe, for the Appellant, argued that the instrument of 18th 
July 1863, though invalid for the purpose of charging the taluq, was evidence 
of a contract to pay the debt for which the taluqdar was personally liable 
By reason of his estate being brought under the operation of \ct XXIY of 1870, 
he had been rendered unable to charge the taluq, but not incompetent to con- 
tract The instrument bore the construction that it contained a promise to 
pay, distinct from the hypothecation, and the transaction itself was to be so 
regarded A document rendered inoperative for a particular and limited pur- 
pose might be used as evidence of a different matter , for instance, as occurred 
under the registration laws A document required by law to be registered, in 
so far as it affected land, was admissible, even if unregistered, m evi 
dence for any purpose with regard to which its registration was not compul 
sory — Lachmipat Singh Dngar v Mirza Khairat Ah [4 B L B , (F B.) 18] So 
a document, imrporting to charge land, might be invalid for that purpose, 
under s 4 of Act XXIV of 1870, but receivable for another puv*pose, vtg , as 
evidence of a debt 

He referred also to the sections in ** The Scinde Encumbered Estates Act,' 
XIV of 1876, corresponding to ss 3, 4, 8 and 12 in Act XXIV of 1870 

Mr F Doyne and Mi H Cowell foi the Bespondent were not called 

upon 

Their Lordships Judgment was delivered bf 

Sir B Peacock — The issue raised m this case is, can the bond be held to 
be a valid document and binding upon the defendant when it was executed 
during the time the estate was under the operation of the Taluqdars’ Belief 
Act, 1870 (Act XXIV of 1870) ? It is not necessary to consider whether a 
taluqdar, whilst his taluq is under management in pursuance of that Act, is 
competent to make a personal contract, inasmuch as it does not arise in the 
[742] present case The question depends upon the construction of the docu- 
ment which is set out on the record, and which their Lordships consider to be 
a mortgage of the estate and nothing else it contains no personal contract 
by the defendant to pay out of his personal estate, but it is a mere contract to 
pay out of the hypothecated estate 

The contract commences by stating that he has borrowed the sum of 
Bs 4,100 at a certain rate of interest Then it goes on have 

by this instrument hypothecated the whole of my property in taluq 
Chandipur Birhar, situate in Fyrabad " There he describes it as an 
hyt>otbecatian ** As the aforesaid taluq of Chandipur Birhar is under manage^ 
ment under > the Encumbered Estates Act, and I have already filed in the 
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office 6f the Supenntendent a schedule of my debts specifying the names of 
my creditors, I do hereby promise and give it in writing that I shall without 
any plea lepay the principal with interest within the term of two yeaz^ But 
the contract does not stop there It goes on The mode of payment will 
be, that after paying up the scheduled debts, I shall first of all pay up the debt 
covered by this bond, including interest ’ — that is to say, that he will pay 
this bond after he has paid the scheduled debts I shall thereafter 
appropriate the profits of the estate and attend to the liquidation 
of other debts I shall not taka the profits of the estate without paying 
up the present debt with interest , if I do take the profits, it will be for the 
payment of this debt I shall, until this debt is repaid, abstain from contract 
ing other debts from the bank or anywhere else ” Up to this period it is 
evidently a mere hypothecation of the estate as a security for the monev Then 
he says lower down ** When my estate is released from management under 
the Encumbered Estates Act, I will immediately first of all pa> the debt due to 
the said banker, and will pay the other creditors afterwards ” That is merely 
an intention on the part of the borrower that this debt shall be a prior charge 
upon the estate after payment of the scheduled debts ** In both cases, that is, 
while the estate is under management and after it is released, the repayment 
of this debt will be the subject of my first consideration In the event of any 
breach of contract taking place on my part, the said banker is at liberty to insti 
tute [743] a suit within the time fix^ in this bond and recover the money I will 
not transfer or mortgage to any one the hypothecated property till the princi 
pal and interest of this debt is paid up , if I do so it will be illegal " Then he 
goes on ** These few lines have therefore been written as an unconditional 
bond hypothecating my property, so that it may serve as a document and be 
of use when required P S — I have taken this Ks 4,100 over and above the 
Es 3,200 borrowed by me, by hypothecation of the property by the mortga^js 
deed attested on 17th March 1873 

Looking at the whole of this deed, then Loidships cannot place any other 
interpretation upon it than that it was a mere hypothecation of the taluq 
which was then under management 

Then with legard to s 4, cl 3, which says, that, so long as such manage 
ment continues, the taluqdar and his heir shall be incompetent to moitgage, 
charge, lease, or alienate their immoveable property or an\ part thereof, or to 
grant valid receipts for the rqpts and profits arising or acciuing therefrom, ” 
it appears to their Lordships that this deed, being a meie hvpothecation of the 
property, falls clearly within the clause, and consequently that it was mvalid 
Both the Courts have held that the deed was invalid within the meaning of 
the Act , and their Lordships think that those decisions are right They will, 
therefore, humbly advise Her Majesty to affirm the decision of the Court , and 
the appellant must pay the costs of this appeal 

Solicitors for the Appellant Messrs Watkins and Lattey 

Solioitors for the Eespondent Messrs Barrow and Rogers 

NOTES 

C KORTOliOB— PERSON AL LIABILITY TO PAT-< 

This 18 a question of construction of each deed In 16 Cal , 540, personal liabLlit\ 
not upheld, in 28 Cal , 645, it was , see the remarks of Dr Bash Behatt Ghosh m his Afort 
gages (1911) Vol ^ I, 79, 80 On the ground that a particular fund was specified for pa /ment, 
peraoaal liability was not enforced in 6 C L J , 689 at 649 , 13 0 W N , 188 See also 
40 L J , 246 . 610 (618) . 6 C L J , 287 , 9 C L J . 6 , (1901) P L E 155 ] 
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APPELLATE CIVIL 

The 28th May, 1884 
Present 

Mb Justice Tottenham and Mb Justice Nobbis 

Gopal Ohunder Sircar PlaintiO 

versm 

Adhira] Aftab Chand Mahatab Defendant * 

Cesses, Ltabihty fm — Debutter land- “ (honet and holder ” — Bengal 
Act IX of 1880, s 5b 

Bengal Act IX of 1860 coiitomplates the pa\ment of the ocssos b\ porsouK beneficially 
interested in the land in respsct of which the cosscs are levied 

t7M] The words “ ownei and holder in s 66 of that Act are not limited to any one 
person nor for the purposes of that section must the owner be in actual possession The 
plaintiff, who was a putnidar of the defendant, having paid certain cesses in respect of what 
he described in his plaintto be * debutter lakhraj lands ** lying within the ambit of his putni, 
sued the defendant to recover the amount of such cesses The defendant admitted that he 
was proprietor of the estate in \ 4 h 1 ch the lands weic situated, but denied his liability for the 
cesses 

Held, that the defendant was not li ible to pay the amount of the cesses, but that the 
person liable was the idol through its shcbait or some person in receipt of the rents and 
profits of the land, or some person in actual possession of the land m occupation of it 

Hi this case the plaintiH, who was a putnidnr of the defendant, had to 
pay certain road and public woik cess in 1 aspect of lands described in the plaint 
as the debutter lakhraj lands of an idol named Shib Thakoor The plamtifif 
alleged that the defendant was the proprietor and in possession of the land 
and as such was liable to make good the amount paid in respect of the cesses 

Before the Munsif the defendant admitted his title to the land in question, 
but contended that he was not liable, and that the plaintiff should have sued 
the person w^ho was in actual occupation of the land The Munsif, however, 
gave the plaintiff a decree foi the amount claimed, on the ground that he was 
entitled to have the amount of the cesses paid by the defendant, inasmuch as 
he was the proprietor of the rent free land 

On appeal the Subordinate Judge leversed the deciee of the Munsif, and 
dismissed the suit on the following giounds, as stated in the judgment — 

“ The plaint in this case does not appear to have been rightly framed 
The property from which cess was claimed was described as the debutter 
lakhraj property of some idol — Shib Thakoor Nevertheless, the plaint stated 
that the Maharajah defendant was the piopnetor and was in possession If 
the property is actually debutter, the idol is, and must be presumed to be, the 
mahk, and if the Maharajah is in possession he cannot but be the trustee or 
shebait The suit does not seem to have been framed against the defendant in 
hiB character as shebait or trustee The Maharajah in his written statement 
says that on enquiry he finds that he is not in possession, and that those in 

* Appeal from Appellate Decree No 1686 of 1888, against the decree of Baboo Jogesh 
Ohunder Hitter Second Subordinate Judge of Burdwan, dated the 26th of March and 29th 
of March 1883, reversing the decree of Baboo Gopal Ohunder Bose, Second Sudder Munsif 
of Burdwan, dated the 16th of December 1882 
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possession C748] should have been sued, and he pleaded non-liability for the 
plaintiff's claim The lower Court decreed the plaintiff’s claim in this state of 
the pleadings, saying that he has the undoubted right to sue the proprietor of 
the rent free land, and therefore the defendant was liable I think this view of 
that Court is not supported by the law Section 56 of Act IX of 1880 recog- 
nizes three classes of persons as bound to pay cesses for rent free lands — 

(1) Owner and holder of any rent free land 

(2) Every person in receipt of the rents and profits 

(3) Every person in possession and enjoyment of the land 

The Maharajah does not admit that he is in possession or enjoyment of 
the land, nor has the plaintiff adduced evidence to show that he is so in 
possession If the Maharajah is in receipt of the rents he is the shebait of 
the debutter property This does not seem to be the plaintiff s case Nor has 
it been proved by the evidence The Maharajah may be ‘ owner, but it has 
not been shown that he is also the ‘ holder ' The word ‘ and ’ in the section 
couples the words ‘ owner ’ and ‘ holder ’ It does not, as urged by the res 
pendent’s pleader, disjoin them So tlipt there is nothing to show how the 
Maharajah can be held liable ’ 

Against that decision the plaintiff now specially appealed to the High 
Court 

Baboo Cri ija SunLut Mazoomdar for the Appellant 

Baboo Chunder Madhub Ghose and Baboo Basiint Coomar Bose for the 
Respondent 

The Judgment of the High Court was as follows 

Tottenham, J (NohKIS, 1 , concurring) - In this case the plaintiff, who 
IS the appellant in this Court, was a putnidar of the Maharajah of Burdwan 
As a putnidar he had to pay road cess and public work cess, m respect of 
certain debutter lands lying within the ambit of his putni He sues the 
Maharajah to recover these cesses fiom him 

In the first Court there appears to have been an admission made by the 
Maharajah’s pleader that the Maharajah had some [746J right in the lands in 
dispute The Munsif says “ The defendant, admitting his title to the land 
in question, urges in his written defence that the plaintiff should have sued 
the person who is in actual* occupation of the lands , and the Munsif was of 
opinion that that defence had no foundation in law, that inasmuch as the 
Maharajah admitted himself to be the proprietor of the rent-free lands he was 
liable for the cesses The first Court, therefore, made a decree in favour of the 
plaintiff 

On appeal the Subordinate Judge reversed the decision of the Munsil 
and dismissed the suit apparently on two grounds He thought that the plaint 
had not been rightly framtd, for whereas the plaint described the property 
as debatter, t e , the lakhraj property of an idol, Shib Thakoor, the defendant 
Maharajah was sued in his capacity of proprietor, though the land belonged to 
an idol and not to the Maharajah If the Maharajah was the holder tof it at all, 
he must have held it as shebait The Maharajah not being sued in that capa 
city, the Subordinate Judge thought that he was not liable for the amount 
claimed The Subordinate Judge further differed from the first Court as to the 
construction to be put upon the words of the Cess Act, s 56, Bengal Act IX of 
1880 The Munsif held that it w as quite enough for the defendant to admit 
his ownership of the land to make him liable for the cesses thereof The 
Subordinate Judge says that it was not enough The defendant must not only be 
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proved to be the owner, but also the actual bolder of the land He points out 
that s 56 recognizes three classes of persons as bound to pay cesses for rent 
free lands First, tbe owner and holder of any rent free lands , secondly, any 
person in receipt of the rents and profits , and, thirdly, every person in 
possession and enjoyment of the land The Subordinate Judge holds that the 
terms owner and holder ’* must relate to the same person, that the owner is 
not liable to pa> cesses unless he is also a holder , and that in the present case 
the Maharajahi not having admitted being in possession, nor having been 
proved to have been in possession in any capacity, he is not liable for the 
cesses claimed 

As regards the first ground stated, we think the Subordinate [ 747 ] Judge 
was right, and that upon the suit as framed, the plaintiff had no right to 
recover the cesses from the Maharajah From the plaintiff’s own showing the 
debutter land belongs to an idol The part> liable to those cesses is, therefore, 
that idol, through its shebait, or some person in receipt of the rent and profits 
of the land, or some person in actual possession of the land in occupation of 
it The suit against the Maharajah in his capacity of proprietor must, we 
think, fail He is not the proprietor of the rent free lands if they belong to 
an idol , and in his capacity of proprietor of the estate within the limits of 
which geographically the debutter lands are situated, he would not be liable, 
excepting he paid the ceases in the first instance and recovered them from the 
idol afterwards, or from the plaintiff putmdar Upon that ground alone, 
therefore, we think that the decree of the lower Appellate Court should be 
affirmed 

As regards the other ground stated by the Subordinate Judge, we are of 
opinion that he is mistaken m his construction of the law We do not take 
tbe words ‘‘ owner and holder ’ in s 56, when lefeirmg to rent-free lands, to 
be *^limited to any one individual, or that the owner must also be in actual 
possession We think that these words aie intended to apply to both classes of 
cases, namely, where the lakhraj land is the actual property of the owner, and 
where, as in the present case, the debutter being the property of an idol is held 
on behalf of that idol by a trustee or shebait We think that the \ct contem 
plates the payment of the cesses by persons beneficially interested m the land 
m respect of which the cesses aie levied, and that in the present case, the 
Maharajah, neither being admitted nor found to be beneficially interested in 
this debutter land, the lower Court was justified in holding him free from the 
liability which the plaintiff seeks to impose upon him 

The appeal is dismissed with costs 

Appeal dismissed 
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C7483 APPELLATE CIVIL 

The 18th May, 1884 

Present 

Mr Justice Mittbr and Mr Justice Norris 


Jugmohiin Mahto 

versus 

Luohmeshur Singh 


Judgment debtor 
Decree holder 


Limitation — Execution of decree — Limitation applicable to execution of decree 
parsed when Act XIV of 1859 was in force --Disability of decree 
holder — Minority— Limitation Act (XIV of 1859, ss 11, 14 
and 20 and XV of 1877, s 

In execution of a decree, dated the 29th April 1862, certain proceedings were taken which 
terminated on the 5th September 1666, when the execution case was struck of! the file 
Between that date and the 25th September 1882 no further proceedings were taken On the 
latter date an application was made for execution The decree holder vias a minor when the 
decree was passed and did not attain his majority till the 25th September 1879 

Held, that the words to ** bring an action as used in s 11 Act XIV of 1859, must be 
taken to be synonvmous with the words to ** bring a suit ’ and that the word suit ** must 
be construed in the same wav as the word * suit ** used ms 14, and following the decision 
of the majority of the Full Bench in Huro Chunder Boy Cbowdhry v Shooroahonee D9bta 
(9 W B , 402) must be taken to include execution proceedings Muthooia Doesv Shamhhoo 
Dutt (20 W B , 53) dissented from 

Held, therefore that as Act XIV of 1859 was applicable to the case previous to the date 
on which Act XV of 1877 came into operation and as under s 11 the decree holder was enti 
tied to have the time during which he was a minor deducted from the period during which 
limitation was running against him, his right to execution was not barred when Act XV of 
1877 came into force, and that being so, and the present application being made within three 
years of the date on which he attained his majorit> execution of the decree was not barred 
Ovrupadapa Baaapa v Virbhadrapa Iraanqapa (I Jj B , 7 Bom , 4i>9) discussed Behary Lai 
V Goberdkun Lai (I L B , 9 Cal , 446 , 12 C L B , 431) dissented from , Nui smgh Doyal v 
Eunryhur Saha (6 C L B , 489) Shumbhu Nath Saha Chowdhry v Guru Chvm Lahiry (6 C 
L B , 437) approved 

This appeal arose out of an application for execution of a decree, dated the 
29th April 1862, passed in favour of the Maharajah of Durbungah When the 
decree was obtained the Maharajah was [74P] a minor, and it was not disputed 
that he attained his majority on the 25tb September 1879 The present appli 
cation for execution was made on the 25th September 1882, and it appeared 
that certain proceedings had been taken in execution between the years 1862 
and 1866i but that those proceedings terminated on the 5th September 1866 
when the case was struck off the file, and that between that date and the 
present application no proceedings of any kind had been taken 


* Appeal from Appellate Order No 57 of 1884 against the order of A 0 Brett, Esq 
Judge of Tirhoot, dat^ 22nd of January 1884, affirming the order of Babu Koylash Chunder 

lloc^Lerji, thq Suliordinate Judge of that district dated 10th of March 1883 
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The first Court deoided the question of hmitation m favour of the decree- 
holder on the ground that Act XV of 1877 was applicable t|o the case, and that 
under s 7 of that Act the decree holder was allowed three years after attaining 
his majority, and that the present application was made within that period, 
the 26th September 1879 being excluded from such period under the provisions 
of s 12 

In the lower Appellate Court it was contended on behalf of the judgment 
debtor that, inasmuch as the Limitation Acts of 1859 and 1871 did not save 
applications for execution from being affected by the ordinary periods of 
limitation on the ground of minority of the decree-holder, but only “ suits,** 
the right to apply for execution in the present case was gone before the Act of 
1877 was passed and that s 7 of the latter Act could not apply, and the right 
could not be revived The Court, however, held that Act XV of 1877 was 
applicable to the case, on the ground that the law applicable to proceedings in 
execution is not the law in force at the date of the institution of the suit, but 
the one in force at the time of the application as laid down m Ourupadapa 
Basapa v Vtrbhadrapa Irsangapa (I L R , 7 Bom , 459), and as the decree 
holder could not have applied for execution before that Act came into force, and 
as the application was made within the time limited by it, he was entitled to 
have the decree executed 

The appeal was accordingly dismissed with costs 

Against that decision the judgment debtor now specially appealed to the 
High Court 

Baboo Behan LaU Mitt&r for the Appellant — The decree being one passed 
in the year 1862, the Limitation Act applicable is Act XIV of 1859, and s 7 of 
Act XV of 1877 has no application [733] to the case Under the Act of 1869 
tbe> right to execution was barred, as under that Act the decree holder was not 
entitled to any extension of time on the giound of minority as he would be now 
under the provisions of Act XV of 1877, and as the decree was barred before 
the latter Act came into force, the right to execution cannot be revived 

In support of these contentions, the following authorities were cited — 

Mungul Pershad DichUw Onja Kant Lahin (L R , 8 I A , 123 , I L B , 
8 Cal , 51) Behary LaU v GobmdhunLall (I L R , 9 Cal , 446 , 12 C L B , 
431) , Muthoora Dass v Shumbhoo Dutt (20 W R , 53) , Shumbhu Nath Saha 
Chowdhry v Guru Churn Lahti y (6 C L R , 437) , Nwsingh Doyal v Hurry 
hur Saha (6 C L R , 489) Gtirupadapa Basapa v Vtrbhadrapa Irmngapa 
(I L R , 7 Bom , 469) 

Baboo Mohesh Chunder Chowdhry (with him Baboo Bam Chat an Mitter) 
for the Respondent 

The Limitation Law applicable to the case is Act XV of 1877 (Gtirupa 
dapa Basapa v Inbhadrapa Irsangapa (I L R , 7 Bom , 459) and the light 
to take out execution was not barred before that Act came into force Though 
it may be said that under s 20 of Act XIV of 1859 the right was barred 
before Act XV of 1877 was passed, that is not so, for s 20 of Act XIV of 1859 
must be read in conjunction with s 11 of that Act Under the latter section, 
if at the time when the “ right to bnng an action ** first accrues, the person 
entitled to such right is under a disability, the “ suit ** may be brought by him 
within the same period after the disability ceases The words right to bnng 
an action** is merely another way of expressing “ right to sue,** and the word 
**suit** IS used in the same section in the same sense as the word ''action " 
Now in s 14 the word “ suit ** is used in precisely the same sense as the word 
" action ’* is now in s 11, and as used m that section it has been held by the 
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majority of a Full Bench of the Court m the case of Hv/ro Chunder Boy Chow- 
dhry v Shoorodhonee Debta (9 W B , 402) to include any proceeding instituted in 
[701] a Court of Justice, and would thus include a right to sue out execution 
Therefore the words right to^bring an action ” in s 11 must be construed in 
the same way and not in their restricted sense, and if that is done they would 
include a right to apply for execution Then the decree holder would under 
that section be entitled to three years, after he bad attained his majority, in 
which to apply for execution, and as he did not attain his majority till the 
26th September 1879 the right was not barred when Act XV of 1877 came 
into force The period allowed under that Act is the same, and as the 
present application was made within that period the decision of the lower 
Courts is correct 

Baboo Behan Lai Mitte) in reply 

The Judgment of the High Court (MiTTER and NORBIS, IT ) was as 
follows — 

MittePi J. (Norris, J , concurring ) — The question for decision in this 
case IS whether the execution of a decree, dated 29th April 1862, is 
barred by the law of limitation or not the present application for its execution 
being made on the 25th September 1882 When the decree was obtained 
the decree holder was a minor and his estate was in the Court of Wards It 
appears that certain proceedings relating to the execution of the decree were 
taken between the years 1862 and 1866, and on the 5th September 1866 the 
execution case was struck off Between that date and the present application 
no proceeding was taken either by the Court of Wards, or by the decree-holder 
after he attained his majority, which the Courts below have found was on the 
25th September 1879 The lowei Courts have decided this question of limita 
tion m favour of the decree holder It has been held that s 7 of the Limitation 
Act of 1877 entitles the decree holdei to make his application within three 
years from the date on which he attained majoiity If the Limitation Act of 
1877 is the Act applicable to this case, it is not disputed that the present appli 
cation IS within time 

It was not disputed, probably because it has now been conclusively settled, 
that either the day on which the decree holdei attained his majoiity or the 
day on which the application for execution is made, must he excluded from 
computation One [738] of these two days being excluded the application is 
made on the last day allowed by law, if the law is such as has been contended 
for by the learned vakeel for the respondent Against the judgment two points 
have been made before us — First, that the decree being a decree of the year 
1862, when the Limitation Act of 1859 was in force, s 7 of the Limitation 
Act of 1877 has no application In support of this contention the learned 
vakeel for the appellant has relied upon the well known decision of their 
Lordships of the Judicial Committee of the Privy Council in the case of Mungul 
Pet shad Dtchtt v Gnja Kant Lahiri (L E , 8 I A , 123 , I L R , 8 Cal , 61), 
he has further relied upon the decision of this Court in Behai y Lall v Goberdhun 
Lall (I L B , 9 Cal , 446 , 12 C L B , 431) In this latter case this Bench 
hold, upon the authority of Mungal Pershad DichtVs case, that an applica 
tion for execution made after the Limitation Act of 1877 came into force, 
in a suit which was pending at the time when Act XIV of 18^9 was m 
operation, must be governed by the provisions of the latter Act It 
was contended that if the law laid down in this last mentioned case be 
correct, then the lower Courts are not right in applying the provisions of 
s 7 of the Limitation Act of 1877, but that the law applicable was the 
Limitation Act of 1859 That being so, it was further contended that under 
the Limitation Act of 1859, the execution was barred by limitation, because 
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lander that Act, it was contended, the decree-holder was not entitled to any 
indulgence on the ground of minority, and in support of that contention the 
ruling in the case of Muthoora Dass v Shumbhoo Dutt (20 W B 53) was 
cited The next point that was made was that the present application is barred 
by limitation, because at the time when the Act of 1877 came into force, the 
decree was altogether barred by limitation, and that contention is also based 
upon the ground that under Act XIV of 1859 the decree holder is not entitled 
to any indulgence on the ground of minority It was contended that if, in the 
year 1877 when Act XV of that year came into operation, the present decree 
was not capable of being enforced, nothing in the Act itself would revive the 
[793] right to take out execution, which right had then been extinguished 
under the old law In support of this contention the learned vakeel for the 
appellant has relied upon two decisions of this Court, Shumbhu Nath Saha 
Chowdhry v Ou7u Churn Lahtry (6 C L B , 437) BXid Nurstngh Doyal v 
Hurryhw Saha (6 G L B , 489) As regards the first contention, the learned 
vakeehfor the respondent, as well as the lower Courts, rely upon a decision 
of the Bombay High Court in Ourupadapa Basapa v Vtrbhadrapa Irsangapa 
(1 L B , 7 Bom , 459) In that case the learned Judges dissented from the 
view laid down in Behary Lall v Goberdhun Lall (I L B , 9 Cal , 446 , 12 
G L B , 431) This latter decision was a decision of this Bench, and I am free 
to confess that I overlooked in that case one important point, vtz , whether or 
not, at the time when the Limitatian Act of 1877 came into operation, there 
was any proceeding pending within the meaning of s 6 of Act I of 1868 The 
learned Judges of the Bombay High Court say “ In the case quoted, Behary 
Lall V Goberdhun Lall, ' proceedings are identified with * suit but we think 
that where a decree has been obtained, the application for execution initiates a 
new set of proceedings ” As to '' proceedings being identified with ** suit 
it seems to me that we held that proposition to be correct on the authority of 
tlTe PnVy Council decision in Mungal Pershad Dtchtfs case, and after hearing 
arguments in this case, and after considering the judgment quoted, I still 
adhere to that opinion, vtz , that an application for execution of a decree is an 
application in the suit which resulted m the decree That was distinctly held 
in Mungal Pershad Dichit s case, and we are bound by that decision But at 
the same time it seems to me that, although it is an application in that suit, it 
may not be an application in a pending proceeding The suit having matured 
into a decree could not properly be said to be pending thereafter A proceeding 
to be a pending proceeding after the decree, must be initiated bv an application 
for execution But after a suit terminates in a decree, if nothing further is 
done, it cannot be said to be a pending proceeding It is on that ground that 
I think we were not right in the deci f734]sion in Behary Lall v Qoberdhim 
Lall (I L B , 9 Cal , 446, 12 G L B 431) There we assumed as a fact that the 
proceedings were pending, although there was nothing on the record to show that 
anything in the shape of proceedings were pending Then, as regards the next 
contention, it seems to us that the view taken by this Court, if I am per 
mitted to say so, in the decisions in Shumbhu Lall Saha Chowdhry v Guru 
Chum Lahtry (6 C L B , 437), Nurstngh Doyal v Hurryhur Saha (6 C L B , 
489) IS quite correct, and I entirely concui in that view, not because the words 
“ nght to* sue ’ms 2 of Act XV of 1877 necessarily mean “ right to sue out 
execution,” but because from the provisions of that section and other sections 
m that Act it is clear that it was the intention of the Legislature to extend the 
provisions of that section to proceedings in execution also Mr Justice 
PoNilPEX, at page 493, referring to s 2, Act XV of 1877, says V No doubt 
there is some foundation for this argument,” vtz , (the argument which was 
urged, then, that the words used were ^ to revive any nght to sue,' and that 
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these words did not include a right to take out execution), from the imperfect 
language used in the Act, but we think that s 2 at least indicates the policy of 
the Act Upon this ground it was held that it was the intention of the Legis 
lature (as far as it could be gathered from that section and other sections of 
the Act) to extend the provisions of s 2 of the Act to applications for execu 
tion also We, therefore, come to the conclusion that if it can be shown that 
this application, if made just the day before Act XV of 1877 came into opera- 
tion, would have been barred, then s 7 of the Act of 1877 would have no 
application The question therefore is whether the decree was baned on that 
date Now, upon this point, it is quite clear that the law to be looked at is 
Act XIV of 1859, because that has been held by the Judicial Committee of the 
Pnvy Council m Mtingal Pershad Dtchit s case The decree is dated 1862, 
when Act XIV of 1859 was m force , and, although there had been an inter 
mediate Limitation Act in 1871, it was held by their Lordships of the Judicial 
Committee that, if the decree is dated at a time when Act XIV was 
in force, that Act alone would govern the application for execution of 
[785] decree We, therefore, come to the consideration of the question 
whether under Act XIV of 1859 the decree holder would have been baired if 
he had made his application in the year 1877 The answer to this question 
depends upon the construction to be put upon ss 11 and 20 of the Limitation 
Act of 1859 Section 20 says ** No process of execution shall issue from 
any Court not established by Royal Charter to enforce any judgment, decree 
or order of such Court, unless some proceeding shall have been taken to enforce 
such judgment, decree or order, or to keep the same in force within three years 
next preceding the application tor such execution ” That is the general 
position, VIZ , that unless there is some proceeding taken within three years 
next before the application it would be held to be barred by limitation It 
was pointed out in some cases decided under the old Act, that there is a defect 
m the language of the section, and that it really means that no process of 
execution shall issue from any Couit not established by Royal Charter unless 
an application for execution shall have been made within three years from the 
date of the decree, etc Now, in this case, if s 20 applies, there is no doubt 
that the application was barred by limitation, because the date of the decree 
IS 29th April 1862, and the last proceeding taken was struck off on the 25th 
September 1866, and nothing was done between that date and the date when 
the Act of 1877 came into operation Therefore, cl 0 arl>, under s 20 the 
application made on that date should have been held to be barred b> limitation 
Therefore, unless the decree holder was entitled to relv upon s 11 of the 
Limitation Act of 1859, the present application must be held barred Upon 
this point the learned vakeel for the respondent relied upon a Full Bench 
decision in Huro Chwidcr Boy Chowdhry v Shoorodhonee Debia (9 W R , 
402) , that was a decision upon the construction of s 14 of the Limitation Act 
of 1859 The same difficulty arose m applying s 14 to execution proceedings 
as m applying s 11, and it was held by the majority of the Court in that case 
that the word ** suit *’ must not be construed in a restricted sense, and that it 
means any proceeding instituted in a Court of Justice Having regard to the 
arguments used in support of this conclusion I do not see any distinction 
between the construe tion to be put as regards this point upon s 14 

and s 11 No doubt m s 14 the words used are “ The time during which 
the claimant, or any person under whom he claims, shall have been engaged in 
prosecuting a suit upon the same cause of action against the same defendant, 
or some person whom he represents, bond fide and with due diligence, etc ” 
and in s 11 the words used are “ If at the time when the right to bring an 
aohon first accrues the person to whom the right accrues is under a legal 
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disability, the action may be brought by such person " But it seems to n^e 
that the words to bring an action, may be converted into the words right 
to bring a suit, ’ and that is also clear because in the section itself the word 
suit " has been subsequently used as a substitute for the word ** action " If 
we give effect to the argument upon which this broad construction was put on 
the word suit,” then we are compelled to come to the same conclusion as to 
the construction to be put upon s 11 as the learned Judges in the last 
mentioned case came to as to the construction to be put on s 14 Therefore 
it seems to me that s 11 also applies to execution proceedings No doubt this 
view IS opposed to that expressed m the decision in Miithoora Dass v 
Shumhboo Loll (20 W B , 53) and the cases theie cited, but the decision in 
Htiro Chunder Boy Chowdhy v Shoorodhonee Debia (9 W B , 402) being a Full 
Bench decision, and we agreeing with the reasons given m that judgment, ate 
not bound by the decision and the decisions cited therein For these reasons I 
am of opinion that under Act XIV of 1869 the decree had not been barred by 
limitation at the time when Act XV of 1877 came into force There is only 
one point which remains to be noticed, viz , that when the Act of 1877 came 
into operation the decree holder was not in a position to execute the decree as 
he was then under the guardianship of the Couit of Wards , but this would 
not prejudice his rights , it has been so held by the Privy Council m the case 
of Phoolbas Koonwar v Lalla Jogeshur Sahoy (I L E , 1 Cal , 226) 

On these grounds I am of opinion that the decisions of the lower Courts 
are coriect The appeal will be dismissed with costs 

Appeal dismissed 


NOTES 

^ [As regards retrospoctivity soo the Notes to (1889) 16 Cal , 267 iii the LAW REPORT 
Reprints , see also (1894) 18 Mad , 482 , (1909) 10 C L J , 463 ] 

[737] APPELLATE CIVIL 

The Ibth May, 1884: 

Preslnt 

Sir Bichard Garth, Kt , Chief Justice, and 
Mr Justice Beverley 

Mahomed Gazee Chowdhry Planitifl 

vetsub 

Bam Loll Son and others Defendants 

Execution of decree — Sale — Application by judgment creditor to be permitted 
to bid^ at sale — Befusal— Purchase by judgment creditm — Invalidit^j of 
sale — GwiL Procedure Code, Ad XIV of 1882, s 294 
A mortgagee having obtained a decree, declaring his lien on certain property, put up for 
sale in execution of this decree the mortgaged property The decree holder asked for, but was 
refused leave to bid at the sale, but notwithstanding such refusal, purchased the property in 
the name of a third person 

• Appeal from Onginal Decree No 169 of 1882, against the decree of F W J Bees. 
Eeq , Jud^ of Noahhally, dated the 4 th of April 1882 
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Possession under the sale was opposed, and the decree holder as purchaser brought a suit 
for possession of the property 

The defendants contended that, inasmuch as the plaintiff (decree holder) had been refused 
leave to bid at the sale, his purchase could not be enforced Held that the plaintiff had been 
guilt} of an abuse of the process of the Court, in bidding at the sale and buying the property 
benami, and that the sale, therefore, ought not to be enforced 

This was a suit to recover possession of a 10 anna share in a certain taluq and 
for mesne profits 

The plaintiff stated that in 1281 B S he lent a sum of money to Akturi 
nessa and Maimona Bibi, and that as secuiity for this advance they executed 
a bond mortgaging to him the 10 annas of the taluq above referred to That 
on the 23rd August 1879 he instituted a suit, and obtained a decree against 
them on the 9th October declaring his hen on the property 

That in execution of this decree, property was sold and was purchased by 
his benamidar, Chunder Kant Dass , but Chunder Kant s possession was 
opposed by the defendants , the plaintiff, therefore, brought the present suit to 
recover possession 

The defendants stated that the plaintiff had asked pei mission fiom the 
Court to bid at the sale, and that such permission had been refused, but that 
notwithstanding such refusal, the plaintiff had purchased the property m the 
name of Chunder Kant Dass, and they contended that the sale therefore 
was void 

The Court of First Instance found that the Court had refused to [738] 
allow the plaintiff to bid at the sale, and that, therefore, the purchase through 
Chunder Kant DaiS was fraudulent and could not be enfoiced, and dismissed 
the plaintiff’s suit 

The plaintiff appealed to the High Court • 

Baboo Eashbehan Ghof»c and Moulvi Scra^al hlani for the Appellants 
contended that, no objection having been made by the judgment debtor to the 
sale under s 294 of the Code of Civil Piocedure, the suit should not have been 
dismissed That s 294 did not make the sale void, but only voidable at 
the application of the judgment debtor — JaoJierbai v Harihhai (I L B , 5 
Bom , 575) 

Baboo Bhuban Mohmi Doss and Baboo Eatneswai Sen for the Bespondents 
relied on the case of Btikhmce BiUltibk v Brojonath Sit car (1 L B , 5 Cal , 
308) as showing that without permission of the Couit such a purchase would 
be invalid 

Judgment of the High Court was delivered by 

Garth, GJ. (Blv^RLEIi, J, concmritig) — The plaintiff in the suit was 
the mortgagee of certain property Ho brought a suit to enforce his rights, 
and obtained a decree for sale , and the property was sold in execution under 
that decree 

The mortgagee then applied to the Couit to be allowed to bid at the sale, 
but his application was lefused He, however, notwithstanding that refusal, 
purchased the property through a benamidar, and the Court, in igiforance of 
the fact, confirmed the sale 

The mortgagee then brought this suit against the mortgagor, and othei 
persons who had purchased a portion of the mortgagor’s interest, for posses 
Sion of the mortgaged property, and for mesne profits , and the defence was 
that the plaintiff had bought the property, not only without the permission, 
but contrary to the express orders of the Court, and that consequently he had 
no nght to enforce his sale 
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The Judge of the Court below has dismissed the suit upon the ground that 
the plaintiff was guilty of a fraud , and that the pui chase was one which the 
plaintiff had no right to make, having regard to s 294 of the Code 

Upon appeal it has been contended by the plaintiff that the [759] Court 
below was wrong , and that s 294 in its present amended form does not render 
such a sale absolutely void, but only voidable by an application to the Court 
under the last clause of the section, which runs thus When a decree-holder 
purchases, by himself or through another person, without such permission, the 
Court may, if it thinks fit, on the application of the judgment-debtor or any 
other person interested in the sale, by order set aside the sale , and the costs of 
such application and order and any deficiency of price, which may happen on the 
resale, and all expenses attending it, shall be paid by the decree holder ” 

It is contended that a purchase made by a mortgagee, without tne per 
mission of the Court, is not ip 60 facto void, but only voidable at the instance of 
the mortgagor, under the clause which I have just read , and in support of that 
view we have been referred to a case of Javherbat v Hanbhai decided by the 
Bombay High Court and reported in I L B , 5 Bom , 575, in which the Court 
says In the absence of such an application (that is, an application made 
under the last clause of s 294), the Code does not, in s 294, contemplate a 
sale being set aside ’ 

But in order to understand that case coirectly, we must see what the 
nature of the suit was A mortgagee had purchased property under a decree 
without the permission of the Court , and having done so, he failed to deposit 
the earnest money, in consequence oi which the Court ordered the property to 
be sold again, and anbther person bought it tor Bs 125 less than what had 
been bid by the defaulting purchaser at the first sale 
• The mortgagor then sued the mortgagee, the first purchaser, for Bs 125, 
upon the ground that he had been a loser to that extent by reason of the first 
purchaser’s default , and the answer to that suit by the mortgagee was, that he 
bad purchased without the permission of the Court, and that his purchase was 
consequently void 

Of course this was no defence His purchase would only be void at the option 
of the mortgagor If the mortgagee chose to bid without permission, and 
made a bad bargain, he could not, of course, take advantage of his own wrong 
to throw his purchase [760] up His purchase could onl^ be avoided at the 
instance of the mortgagor, or of somebody who was interested in setting it aside 

Another case {Rukhime Bidlubh v Brojonath Sircar) to which we wore 
referred, and which is applicable here, is reported ml L B , 5 Cal , 308 
That was a suit brought by a mortgagor to set aside a purchase made by a 
mortgagee without permission of the Court, when Act X of 1877 was m force , 
and consequently before the clause, which I have just read, formed part of 
s 294, and the Court held that it was competent to the plaintiff to set the 
purchase aside 

At that time a regular suit was the only remedy which the mortgagee (?) could 
take , but«now he has a further remedy He can, if he chooses, by a summary 
apphcation, not only have the sale set aside, but he may also recover the costs 
of the application, and any deficiency in the price which may happen on the 
re-sale, and ail expenses attending it 

But in this case the plaintiff is in a much worse position He has not 
only not obtained the permission of the Court, but he has applied to the Court 
and his application has been refused, and then knowing chat his own bidding 
would not be accepted, and that the Court would not confirm any purchase 
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which he might make, he gets a benamidar to buy for him, and is guilty of an 
abuse of the process of the Court , and now he asks as against the mortgagor 
that his sale should be enforced It is clear that the Court below was quite 
right in dismissing his suit 

The appeal must be dismissed with costs 

Appeal dismissed 

NOTES 

[ This case wan followed in (1909) 32 Mad , 242 See also (1900) 5 G W N , 265 (267) • 
(1901) 23 All , 478 (480) as iregards maintainability of sepamte suit (1894) 21 Cal , 654, 
(560) which was a case under the Bengal Tenancy Act ] 


[761] APPELLATE CIVIL 

The 6th May, 1884 
PKESENT 

Mr Justice Wilson and Mr Justice Tottenham 


Soibojit Boy and others Defendants 

verms 

Gonesh Prosad Misser and otheis Plaintiffs 

Jurisdiction of the High Cow t over Sonihal Pergunnahs — Act XXXVII of 
1855, s 2 — Ciinl Procedure Code, Act XIV of 1882, s$ 1 and 3 — 
Notifications in Gazette 

An appeal lies to the High Court from the Sonthal Pergunnahs in all civil suits in which 
the matter in dispute is over Rs 1 000 in value 

The plaintiffs, the sons and nephews of one Chum Lai Misser, brought a suit 
in the Court of the Sub Judge of Deoghur m the Sonthal Pergunnahs for a 
declaration of their rights in respect of certain immoveable properties of the 
estimated value of Bs 1,000, which had been attached and sold in execution 
of a decree obtained by the present defendants against Chum Lai Misser, and 
had been purchased at the auction sale by the defendants ^ 

The Court of First Instance found that only the right, title and interest of 
Chum Lai had passed to the defendants under their decree, and therefore gave 
the plaintiffs a decree declaring their right to the propertv claimed exclusive of 
the interest of Chum Lai therein 

* Appeal from Appellate Decree, No 806 of 1883, against the decree of W Oldham, Esq , 
Deputy Commissioner of the Sonthal Pergunnahs, dat^ 12th January 1883, modifying the 
decree of S S Jones, Esq , Subordinate Judge, of Deoghur, dated 10th of August 1882 
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The defendants (the auction purchasers) appealed to the Deputy Commis- 
sioner valuing their appeal at Bs 825 The Deputy Commissioner affirmed 
the decree of the lower Court 

The defendants appealed to the High Court » and at the hearing the 
respondents* (plaintiffs*) pleader objected — (1) that there was no provision for 
an appeal from the Sonthal Pergunnahs to the High Court » (2) that even if 
there was, the value of the present appeal (Bs 825) was too low to allow the 
High Court to entertain it 

Baboo Kalh Ktssen Sen for the Appellants 

Baboo Ha'i i Mohun Ch'iickerbutty for the Bespondents 

The Judgment of the Court (WILSON and Tottenham, JJ ) upon the 
preliminary points was as follows — 

[762] Wilson, J (Tottenham, J , concuntnq) — A preUminary objectton 
has been argued before us in this case, vtz , whether this appeal will lie 

The suit was brought in the proper Court within the Sonthal Pergunnahs 
in respect of property exceeding Bs 1,000 in value It was brought on 
appeal before the Deputy Commissioner , and he states that the appeal is under 
Bs 1,000 in value The objection has been put in two ways First, it is said 
that there is now no provision foi an appeal from the Sonthal Pergun 
nabs to this Court, even in cases above Bs 1,000 in value We think that 
argument is not well founded The matter depends upon seveial enactments 
which must be noticed ^ The root of the special legislation is Act XXXVII of 
1855 That Act says, first, in s 1, with regard to the districts now known as the 
scheduled districts, that they are removed from the operation of the general 
regulations of the Bengal Code, and of the laws passed b\ the Governor General 
o^ India in Council, “ except so far as is hereinafter provided ** It says 
further “ No law which shall hereaftei be passed by the Governor General of 
India in Council shall be deemed to extend to an> part of the said districts 
unless the same shall he specially named therein * Then it goes on to provide 
for special officers to administer civil justice in most cases, and whose 
decisions weieto be final in cases not exceeding Bs 1,000 But it provided in 
8 2'* that all civil suits in which the matter in dispute shall exceed the value 
of Bs 1,000 shall be tried and determined according to the general laws and 
regulations in the same manner as if this Act had not been passed ’* It there- 
fore reserved suits of the value of Bs 1,000 and upwards to be dealt with as 
they would have been befoie the passing of this Act under the ordinary laws 
In effect such suits were at present left to be determined by the old tribunals, 
though a change was afterwards made, after that the Procedure Code, Act 
VIII of 1859, was passed That Act was not by its own force put into opera 
tion in the scheduled districts Section 385 says " This Act shall not take 
effect m any part of the territories not subject to the general regulations of Bengal, 
Madras and Bombay, until the same shall be extended thereto by the Govemor- 
[788]General of India in Council, or by the local Government to which such 
territory is subordinate and notified in the Gazette ** That section, therefore, 
gave the Jocal Government power to extend the Act to the scheduled distncts 
by notification in the Gazette Accordingly, on the 19th of August 1867, a 
notification appeared in the Calcutta Gazette by which Act VIII of 1859 with 
a subsequent amending Act were extended to the Sonthal Pergunnahs There 
were in the notification certain modifications and qualifications which it is on 
necessary now to notice Between the date of that notification in 1867 and 
the passing of the next Procedure Code in 1877, it was repeatedly held that Act 
VIII of 1859 was m force in the Sonthal Pergunnahs, and under it, appeals to 
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this Oourt were from time to time entertained The cases on the point are 
numerous, and it is unnecessary to rdfer to^them m detail 

Then came the Code of 1877 (Act X), and that Act said m s 1, after 
giving the short title and the commencement of the Act, that ** this section and 
s 3 extend to the*whole of British India The other sections extend to the 
whole of British India except the scheduled districts '* Then ms 3 it said, 
** the enactments specified in the first schedule hereto annexed are hereby 
repealed ** and amongst the Acts repealed is Act VIII of 1859 Therefore Act 
VIII of 1859 can no longer apply in the Sonthal Pergunnabs or elsewhere, 
because the repeal extended to the whole of BntisJi India And the Code of 
1877 does not, by its own proper force, apply in the scheduled districts, because 
it 18 only s 1 and s 3 that apply to the whole of British India But s 3 
contains a further clause, “ but when in any Act, regulation or notification, 
passed or issued ^pnor to the day on which ^this Code comes into force, leference 
IS made tto Act VIII of 1859, Act XXIII of 1861, oi the Code of^Qivil 
Procedure, or to any other Act hereby repealed, such reference shall, so far as 
may be practicable, be read as applying to this Code, or the corresponding part 
thereof ** It appears to us that the effect of that is, that we should take the 
notification of 1867, strike out of it the words “ Act VIII of 1859,” and read 
into it in their place ** Act X of 1877 ” subject to the qualifications contained 
in the notification itself 


Then followed the present Code of 1882, which contains provisions similar 
to those in the Code of 1877 It has a similar [7643 s 1 and a similar s 3 
It repeals the Code of 1877 with respect to the whole of British India including 
the scheduled districts, and it contains a similar provision that the Act itself, 
the Code of 1882, is to be taken as substituted in the place of Act VIII of 1859 
and Act X of 1877, in any \ct, regulation or notification ^ 

We must, therefore, again go back to the notification of 1867, strike out 
of it what the Act of 1877 had inserted, and insert m its place the Act of (1882 

The effect IS that the Act of 1882 is now m force in the Sonthdl 
Pergunnabs subject to the qualification contained in the notification 


Then there remains a second question It is said that even supposing that 
an appeal lies under the present law fiom the Sonthal Petgunnahs, still the 
value of this appeal is too low to allow this Court to entertain it We think 
that IS not a correct constiuction of the law The question depends upon s 2 
of Act XXXVII of 1855 Thai section says “ All civil suits m which the 
matter in dispute shall exceed the value of Rs 1,000 shall be tried and determin- 
ed according to the general laws and regulations * By that section the 
question ^is made to depend on the value of the suit, not on the value of the 
appesll Inasmuch as the suit mthis case is overRs 1,000 in value, although 
the value of the appeal is less, there is an appeal 


[The learned «Tudge then proceeded to give a decision on the merits, and 
dismissed the appeal with costs 1 


Appeal dismissed 


NOTES 

^St$ the remarkR upon thiB case in (1890) 18 Gal , 133 (138) ] 
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BBHABt LOLL DOSS £c V 

[ 10 CaL 764 ] 

APPELLATE CIVIL 

The 20th May, 18S4 
Pbesent 

Mb Justice Tottenham and Mb Justice Nobbis 

Behai > Loll Doss and others Defendants 

versus 

Te] Naiain Plaintiff 

Bond, Suit on a — Penalty — Liquidated damages — Evidence — Oral evidence 
when admissible to show intention of parties to treat a clause in a bond as penal 

Where a document contains covenants for the perform nice of several things, and then 
one large sum is stated to be payable in the event of a breach, such sum must be considered 
a penalty , but when it is agreed [76S3 that if a part> do or refrain from doing any particular 
thing, a certain sum shall be paid bv him, then the sum stated mav be treated as liquidated 
damages 

A bond for Bs 20, OCX), which provided for payment of interest at the rate of Re 1 4 per 
cent per month, contained the following clause ‘ We hereby promise and give in writing 
that we shall pay vear by year a sum of Rs 3 000 on account of the interest And in 

case of our failing to pay year by year the said sum of Rs 3,000, the same shall bo considered 
as principal and thereon interest shall run also at the rite of Re 1 4 per cent per month ” 

And in a suit on such bond the defendants sought to adduce CMdenco to show that after 
th^ execution of the bond the plaintiff stated that the clause was intended to operate as a 
penal clause, and that the conditions therein would not be enforced 

Held, that the clause was not penal but in the nature of an agreement to pay liquidated 
damages, and that the plaintiff was entitled to a decree for the amount due in the bond with 
interest as agreed upon 

Held, also, that the evidence tendered was not admissible 

BaKsu Lakslwianw Onvinda Kanji{l Jj R , 4 Bom 594) and Hem Chunder Socn v Kally 
Chum Dass (I L B , 9 Cal , 528) approved and distinguished 

The plaintiff brought this suit to lecovei the sum of Rs 20,000 with interest 
due on a bond, dated the SOtJi June 1874 

The liond provided for the payment of interest at the rate of Re 14 pei 
cent per month, or Rs 3,000 pei year, year by y ear, the principal to be repaid 
in the month of Bhadro 1285 (August — September 1878) , that in case of their 
failing to pay the said sum of Rs 3,000 year by year the same was to be 
considered as principal, and interest was to run thereon at the same rate of 
Re 1 4 per cent per month , and that in the event of the yearly interest not 
being paid when due, the plaintiff was to be at liberty to recover the same by 
suit The^bond further moitgaged a 2 anna share in a certain taluq by way 
of security for the repayment of the loan, and contained clauses providing for 
the non -alienation of the taluq, etc , until the plaintiff should be repaid 

The defendants pleaded that the agreement to pay Rs 3,000,V©a»r by year, 
and lu the event of non-payment thereof-that .the same should be treated as 

^ Apgal from Original Decree No 202 of 1882, against the de^ of Moulvie Hafiz Abdcwl 
KaniU, Khan Bahadoor, First Subordinate Judge of Bhaugulpore, dated the 81st of May 1882, 
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pnnoipal and interest paid thereon, was in the nature of a penalty and could 
not be enforced, and they also set up a contemporaneous oral agreement by 
which the plaintiff undertook that this clause should not be enforced 

[766] They also contended that, inasmuch as the plaintiff was at liberty 
to recover the amount of interest due each year by suit, he was not entitled to 
compound interest thereon, and that as the rate of mteiest was exorbitant, he 
should only be allowed the Court rate of 6 per cent on the pimcipal from the 
date on which it became due and repayable 

They further pleaded a payment of Rs 10,000 in respect of the principal 
due on the bond for which the plaintiff had made no allowance 

The lower Court gave the plaintiff a decree, holding that the agreement 
was not a penal one, and that the defendants could not be allowed to give evi 
dence of the oral agreement for the purpose of varying the terms of the bond 
under s 92 of the Indian Evidence Act The Court also found that the pay 
ment alleged by the defendants had not been made in respect of this debt, but 
in respect of a totally different bond debt , and, holding that the plaintiff was 
entitled to the compound interest claimed, gave him a decree foi a smallei 
amount than he claimed, on the ground that the compound interest had not 
been calculated in the proper mannei 

Against that decree the defendants now appealed to the High Court 
Mr U E Ttbidala for the Appellant 

Baboo Mohesh Chmtder Chowdhryoa^nd Baboo Jugqut Ghundcr Banmjee 
for the Respondent 

The Judgment of the High Court (ToitIs^nham and Norris, JJ ) was 
delivered by 

Tottenham, J — This is an appeal from a decision of the SuboidiniLte 
Judge of Bhaugulpore Two points ha\e been raised by the learned pleader 
for the appellant in support of the appeal The hist point is that, upon a true 
construction of the bond, the clause stipulating for the payment of interest at 
15 per cent per annum upon unpaid interest should have been construed as a 
penalty clause and not as a clause entitling the plaintiff to such interest as 
liquidated damages The words of the bond are as follows — In case of our 
failing to pay year by >eai the said sum of Rs 3,000 the same shall be con- 
sidered as principal, and thereon interest shall run [767] also at the rate 
of Re 14 per cent per month ” No doubt at times some difficulty arises in 
deciding whether the sum named m a contract to be paid upon a breach is a 
penalty or liquidated damages But we do not think there is anv difii 
culty in this case The law upon the construction of contracts in this res 
pect IS thus laid down in Chitty on Contracts, 7th edition, p 782 “ It 

has been said to be very difficult to lay down any general principle in oases 
of this kind, but still there is one which may be safely stated, viz , that where 
articles contain covenants for the performance of several things, and then one 
large sum is stated at the end to be paid upon breach of performance, that 
must be considered as a penalty , but where it is agreed that if a party do (or 
as in this case refrain from doing) such a particular thing, such a sum shall be 
paid by him then the sum stated may be treated as liquidated damages ” The 
rule IS stated in the words used by Heath, J , in Astley v Weldon (2 B and P , 
346), and that case was said by TlNDAL, C J , in Kemble v Farren (6 Bmg , 141) 
“ to bo decided on a clear and intelligible principle ' , and in Sparrow v Pans 
(7 H and N , 694), BbaMWELL, B . in giving the judgment of the Court of 
Exchequer, says “ It is a sum payable in one event, it is not a sum to secure 
the performance of several matters , this is the distinction upon which the 
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queslacm turns, the names the partieb give, the money, penalty or liquidated 
dt^magida acse immatonal ” In this oase t^e payment to be made depende 
upon the happening of one event onl^, viz , the non-payment of Be 3)060>as 
interest at the end of the current year in which such interest should have been 
paid We are, therefore, of opinion that Mr Twtd*ile*s first point fails 

The second point urged was that the Subordinate Judge was wrong in 
nefusing tO' ceoeive parol evidence tendered by the defendants to show that 
after the execution of the bond the plaintiff stated that the clause in question 
was intended to operate as a penalty clause, and that the conditions therein 
contained would not be enforced In support of this contention we wero 
referred to two cases, viz , Baksu Lakshman v Govinda Kanjir (I L B , 4 Bom , 
S04), and flew Chtinder Soor v Rally Ohum Das (I L B , 9 Cal , 628) If we 
may say so, we cw entirely concur in those decisions , indeed, the luminous 
and able judgment of Mllvill, J , in the Bombay oase cannot but commend 
itseff to the mind of every lawyer But we are of opinion that the principle 
upon which those cases were decided is not applicable to the piosent case 
But suppose it IS, ought it to be applied in this case ^ We think not Melvtll, 
J", in Baksu Lakshman v Govtnda Kan$i says “The rule, which on a con 
sideration of the whole matter, appears to me most consonant, both to the statute 
law and to equity and justice, is this, namely, that a party, whether plaintiff 
or defendant, who sets up a contemporaneous oral agreement, as showing that 
an appaient sale was really a mortgage, shall not be permitted to start his case 
by offering direct parol evidence of such oral agieement , but if it appear 
clearly and unmistakeably from the conduct of the parties that the transaction) 
has been treated by them as a mortgage, the Couit will give effect to it as a 
mortgage and not as a sale, and, thereupon, if it be necessary to ascertain 
what were the terms of the mortgage, the Court will, for that purpose, allow 
pai^l evidence to be given of the onginal oral agreement Now, if we apply 
this rule, it is impossible to say that it appears cleaily and unmistakeably from 
the conduct of tiie parties that the clause in question has been treated as a 
penalty clause, “ the Court, therefore, will not give effect to it as a penalty 
clause,*' and will not, therefoie, admit parol evidence of an alleged oral agreement 
that it was to be tieated as such Mr Twiddle urged that the fact of the 
plhmtift's abstaining from suing tor the interest of each year as it became due 
was evidence of the intention of the parties to treat the clause as a penalty 
clkube We are unable to agree with him if it is evidence of anything, wo 
think it is evidence of a contrary intention In oui judgment the second point 
fails, and we think this appeal must be dismissed i\ith costs 

Appeal dtsmtiksd 


NOTBS 

[ Compound interest is m itself perfectly legal, but compound interest at a rate exceed 
mg the rate of interest; on the principal moneys, being m excess of and outside the ordinary 
and usual stipulation, nia) well bo regarded as in the nature of a penalty ’* (1906) 34 Gal , 
150 (158) see also (1886) 18 Cal , 164 (1(>9) On the point as to oral evidence, see (1901) P , 
79t==(190l) P* L R 114 1 
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[7003 APPELLATE CIVIL 

The 9th May, 1881 

PEESIiiNT 

Mk Justice Mitteb and Mr Justice Norris 

Secretary ot State for India in Council Appellant 

versus 

Sham Bahadoor and another Bespondents 

La/nd Acquisition Act (X of 1870), ss J7, 30, 35 — Construction — Appeal 

from decision of Judge and Assessors, Bight of —Collection changes, 
Amount of, to be deducted in cases of mokurrari lease 

111 a case under the Land Acquisition Act, if there bt a differonoe of opinion between the 
Judge and the Assessors, or <in> of them, upon a qiiostaoii of law or practice or usage having 
the force of law, but ultimately they agree upon the amount of compensation s 28 must be 
taken to apply, and no appeal will he against the decision of the Court with reference to the 
point upon which the Court and the Assessors differed 

If, however, in addition to differing upon any question of law, &g , they ultimately 
differ also as to the amount of compensation to be awarded, s 28 does not apply, but under 
s 36) coupled with s 30, in such a case an appeal will he and m such appeal all questions 
decided by the lower Court, whether the opinion of the Assessors coincided with that of the 
Judge or not upon these questions are open to the parties hi the Appellate Court 

When Hi a land acquisition case it was shown that the land to be acquired was subject 
to i mokurrari lease in favour of the Government, ind the Court in estimating the ceffu 
pcnsation had deducted 6 per cent fiom the rent on account of collection charges Ueld, 
tha^t such deduction was excessive, and that, having legard to the fact that the amount was 
Bs 86 4(-0, and was collected only once in a year, 4 annas was all th it should have been 
deducted 

This was an appeal against a decision passed under s 35 of the Land 
Acquisition Act of 1870* 

The land sought to be acquired by the Government measuied 13 bighas 
and odd cottahs situated m Bankipore, pergunnali Azimabad, and the amount 
of compensation tendered was Bs 1,321 6, besides the additional compensation 
payable wder s 42 

The^bputy Collector, who made the reference to the Distiict Jpdge, was 
of opinion that the whole of the land in question was covered by a mokurrari 
lease granted by the predecessor in title of the claimants on the 1st January 
1B08 in favour of the Government, when, as the claimants contended, only 
7 bighas ot the [770] land was subject to that lease, and that the residue was 
not afflseted by it 

Upon the basis of that lease the Collector calculated that, as the annual 
rant was Bs 85 4 0, and as deductions on account of the Governmerft revenue 
and collection charges should be made, the actual amount enjoyed by the 
proprietors was Bs 66-1-1 1/5 And allowing twenty years’ purchase for that 
actual profitf tendered the sum of Bs 1,321 6 0 The collection charges were 

estimated by him at 10 per cent 

4. _ - ji ^ - 

* Rem Original Decree No 320 of 1882, against the decree of H Beveridge, 

Jlmge of RatUtti dated* 26th of September ISSSU 
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The District Judge and the Assessors differed in the amount of com 
pensation which they considered should be awarded The latter were of 
opinion that the whole of the land w as covered by the lease, and awarded com 
pensation calculating the profits of the land in question upon the basis of the 
mokurian rent , whereas the former was of opinion that only 9 bighas were 
affected by the lease, and accordingl> awarded compensation upon the basis 
of the mokurrari rent as regards those 9 bighas and as regards the remaining 
4 bighas odd cottahs upon the amount of rent which, according to the evidence, 
the claimants would be entitled to realize if the land was let at a reasonable 
rent Upon that basis, after allowing for collection charges at 5 per cent and 
estimating the value at twenty three years purchase, he awarded Rs 5,129 as 
compensation, together with the usual 15 per cent additional and costs 

Both parties being dissatisfied with this decision appealed to the High 
Couit 

Baboo An?ioda Pershad Banerjec (senior Government Pleader) for the 
Appellant 

Munshi Mahomed Yicsuf and Baboo Hahgiavi Singh for the Respondents 

The main question between the naities was, whether the whole of the 
land in question was covered by the mokuiiari lease above referied to oi not, 
and if not, how much was unaffected by it , but theie was a further question 
raised, viz , whether eithei paity had a right of appeal to the High Court at all 
under the provisions of the Land Acquisition Act 

[771] Upon this latter question the Judgment of the High Court (MiTTLB 
and Norris, JJ ) was as follows — 

Hitter, J« — This is an appeal against a decision passed under s 35 of the 
Land Acquisition Act of 1870 The Assessois disagreed with the Judge 
as^to the amount of compensation to be allowed The District Judge has 
allowed Rs 5,129, whereas the \bsessois weie of opinion that the claimants, 
the respondents befoie us in this case, weie entitled to a sum considerably less 
than this This difference of opinion between the Assessors and the District 
Judge has arisen in the following way The land, which is sought to be taken 
for public purposes on behalf of Government under the Act in question, accord 
ing to the Deputy Collector who made the reference to the District Judge, 
measures 13 bighas odd cottahs The Deputy Collector was of opinion that the 
whole of this land is covered by a mokuirari lease gi anted by the predecessors 
in title of the claimants on the Ist January 1808 in favour of Government 
On the other hand, the claimants contended that out of the aforesaid ^nds only 
7 bighas are covered by the said lease, and the residue, viz , 6 bUhas odd 
cottahs, wore not covered by the lease The Assessois being of opinion that the 
whole of the land was covered by the lease awarded compensation calculating 
the profits of the land in question upon the basis of the mokurrari rent, 
whereas the District Judge calculated the compensation receivable by the 
claimants, as regards 9 bighas, upon the basis of the mokurrari rent, and as 
^gards the remaining 4 bighas odd cottahs upon the amount of rent which, accord- 
ing to the^evidence, the claimants would be entitled to realize if the said lands 
were let at a reasonable lent Therefore, one of the questions which we have 
to decide, and which is also, it seems to us, the mam question upon the merits, 
is whether the whole of the 13 bighas odd cottahs is covered by the mokurrari 
lease mentioned above, or only a portion of it , but a preliminary question as to 
whether or not in this caj^ there is a light of appeal was discussed m the 
course of the argument Tliat question axises in the following tvay Under 
s 27 of the Land Acquisition Act of 1870 the Assessors are to record their 

m 
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opinion upon the whole case , then s 28 says ** In case of a difference of 
opinion between [772] the Judge and the Assessors, or any of them, upon a 
question of law or practice or usage having the force of law, the opinion of the 
Judge shall prevail, and there shall be no appeal therefrom ’’ Section 39 is to 
the effect that, **in case of difference of opinion between the Judge and both of 
the Assessors as to the amount of compensation the decision of the Judge 
shall prevail, subject to the appeal allowed under s 35 * Then s 35 says 
If the Judge differs from both the Assessois as to the amount of compensa 
tion, he shall pronounce his decision, and the Collector or the person interested 
(as the case may be) may appeal therefrom to the Court of the District Judge, 
unless the Judge, whose decision is appealed from, is the District Judge, or unless 
the amount which the Judge proposes to award exceeds Es 5,000, in either of 
which cases the appeal shall he to the High Court ’ We entertained some 
doubt whether, having regard to the provisions of s 28, there was any right of 
appeal to either party in this case It may be mentioned here that both the 
claimants and the Government being dissatisfied with the award in the lower 
Court have preferred appeals No doubt at first sight it seems that if the 
difference be on a question of law, s 28 prohibits an appeal , it says that in 
that case the opinion of the Judge shall prevail, and there shall be no appeal 
therefrom But then again s 30 says ‘ That in case of difference of opinion 
between the Judge and both the Assessors as to the amount of compensation, 
the decision of the Judge shall prevail, subject to the appeal allowed under 
s 35 ** Section 35 also lays down without any restriction that an appeal will 
he if there is a difference of opinion between the Judge and both the Assessors 
as to the amount of compensation In this case there was a difference of 
opinion between the Judge and both the Assessors as to the amount of com 
pensation , and, therefore, if we give effect to s 35 we must come to the 
conclusion that theie is an appeal On the othei hand, s 28 provides that 
no appeal shall he m any case in which there is a difference of opinion 
on a question of law between the Judge and the Assessors We liave 
to construe these sections in a way in which they may be reconciled with 
one another, w^e must construe them in some way m [773] which all 
these sections may have full effect given to them , and that can be 
done by putting this construction upon s 28, viz , that if there be 
a difference of opinion between the Judge and the Assessois, or any of them, upon 
a question of law or practice or usage having the force of law, but ultimately 
they agree as to the amount of compensation, no appeal will he against the 
decision of the Court with reference to the point upon which they differed , but 
if, on the other hand, they ultimately differed as to the amount of compensa 
tion, an appeal will lie under s 35, and in that appeal all questions decided by 
the lower Court, whether the opinion of the Assessors coincided with that of 
the Judge upon these questions or not, would be open to the parties in the 
Appellate Court For instance, there might be a difference of opinion between 
the Judge and the Assessors on a question of law, but ultimately they might 
agree as to the amount of compensation , there s 28 would have full operation, 
and no appeal would be allowed , but if this difference of opinion on a ques * 
tion of law ultimately results in a difference of opinion as to the amount of 
compensation to be awarded, s 35, coupled with s 30, would allow the aggriev 
ed party a nght of appeal We think that this is a reasonable construction 
of the sections cited above Putting that construction we think that both the 
Government and the claimants are entitled to appeal against the decision of 
the lower Court As regards the ments of these twe appeals we find that the 
claimants dC^not question the rate of valuation adopted by the Judge, which 
IS twenty-three years' pijrchase , we may, theiefore, dismiss that point fiom 
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mv oonsidaration !Fhe<claimftntB in their appeal »urged that «the Icxwer Qourt 
as in terror (in allowing collection charges at the rate of 5 per toant St fteems 
)to us that, >'80 far as the collection of the mokurrari rent is eonoamedr ttbis 
dednction<af 5 per cent for (collection charges appears rto be too hi|^h ^We 
disagree, therefore, with the Judge upon this point At the f same ^time we are 
«of opinion that some charge, no doubt, would be pincurxed aft colleetmg the 
mokurrari rent, and will hereafter consider as to what deduction s)^uld be 
made for collection charges 

[His Lordship then proceeded to deal with the facts of the case and with^the 
construction to be put upon the mokurrari lease, and ^£7740 after coming to the 
condlusion that the view taken by the Assessors was the correct one, prooensded '] 
5n *thts view, although with some hesitation, my brother NoHBIS oonours ^Having 
disposed of this point, we have now to determine the amount of compensatiomto 
which the claimants are entitled We have now come to the conclusion that' the 
w^hdle of the land, which the Government now seek to take for pdblic purpoBes,»is 
covered hy the mokurrari lease, and, therefore, we have the tact established 
'that Bs 65-4 is the amount of rent which the claimants derive from the'Govern- 
ment annually Having regard to the fact that this amount is collected once a 
year, we think that annas 4 would be a sufficient deduction to miAe for collec- 
tion charges, and we, therefore, come to the conclusion that the claimants receive 
Bs ^85 nett from Government We do not make any deduction on account of 
Government revenue The claimants will have m future to pay the whole of 
the Ghivemment revenue of the mehal, and will not be entitled to any deduction 
on that account, as we capitalise also the Government revenue payable by the 
claimants un respect of the lands now taken The District Judge is of opinion 
that twenty-three years purchase is quite sufficient compensation, and there 
«being'no appes^l upon that point we must take that figure Then we have the 
vkilue of^he land at twenty-^ three years* purchase Bs 1,956, to whidh shairbe 
added 16 per cent , or Bs 293 4, the whole making Bs 2,248 4 We accord- 
ingly award the said amount of compensation to the claimants As we find 
that the amount tendered by Government was Bs 1,331 6, and as we award 
(Bs 2,248-4, under s 33 of the Land Acquisition \ct of 1870, we think that 
i»he drovernment must bear the'^costs of the lower Court as wdll as of this Court 
KOPrigy J — 1 am not, as at ,piesent advised, quite certain that there is a 
r;^ht of appeal in this case Upon all other points I fully agree with the 
judgment of my learned brother 


Appeal allotted and decree varied 
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[778] APPELLATE CRIMINAL 

The 16th May, lf>84 
Present 

Justice MoDoneiiL and Mr Justice Field 

Queen Empress 
versus 
Useer 

Gonfesston — Inducement to confess — Cnmtnal Procedure Code, ActX of 1882, 
s 163— Evidence Act — Act I of 1872, s 24 
A Deputy Magistrate* before taking down a statement from a person brought before him 
by the Police noted on the paper on which he was about to take down the statement* the 
following words which, after excluding the Police Officers from his presence* he had verbally 
addressed to the accused ‘ ‘ After excluding from my presence the Police Officers who brought 
him I warned the accused that what ho would say would go as evidence against him * so he 
had better tell the truth ’ — Held, that the use of such language was calculated to hold out an 
inducement to the prisoner to confess* and that such a confession was therefore inadmissible 
in evidence against him 

In thia case one Uzeer was charged with murder It appeared that when 
brought before the Deputy Magistrate by the Police, the accused made a state 
ment to the following effect, viz , that owing to a refusal on the pait of his 
wife to get him a light, he had dragged her by her hair into an inner room and 
slapped her, and that on his getting a light and seeing that his wife was 
insensible, he, in his fnght, cut hei thioat with a dao, and told the neighbours 
that she had committed suicide This statement was prefaced with the 
following note by the Deputy Magistrate ** After excluding from my presence 
the Police OfScers who brought him, I warned the accused that what he would 
say would go as evidence against him , so he had better tell the truth 

The accused was' subsequently committed to the Sessions Court on two 
charges (a) murdei, s 302 of the Penal Code , {b) culpable homicide, s 304 of 
the Penal Code The Judge differed from the assessors , and mainly relying 
upon the confession, found the accused guilty under s 302 , but sentenced him 
to transportation for life, as it had not been established that the accused 
had any intention at the time to cause death * although he knew that he was 
likely to cause death 

[778] The prisoner appealed to the High Court No one appeared on 
the appeal 

The Judgment of the High Court (McDoNELL and FIELD, JJ ) was 
delivered by 

Fleldi J. — The appellant in this case, Sheikh Uzeer, has been convicted 
of the murder of his wife, and has been sentenced under s 302, Indian Penal* 
Code, to transportation for life 

We have read the proceedings of the Sessions Judge, and we are of opinion 
that the conviction cannot be supported The prisoner and his wife were 
sleeping alone in their homestead on the night of the occurrence , the woman's 
throat was cut, and she died from the injury thus inflicted, and the consequent 

* Criminal Appeal No 198 of 1884, against the order of H Muspratt Esq * Sessions 
Judge of 8ylhet, dated February 8th, 1884 
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loss of blood The theory of the proseoutioD is that the prisoner cut his wife’s 
throat The medical evidence does not support this theory On the contrary, 
the native doctor considered that the wound might have been seif-inflioted 
It may be said that the opinion of a native doctor on a question of this kind 
is not of very great value, but this is the medical evidence whatever it may be 
worth There is no testimony of a medical expert to support tlie theory of the 
prosecution that the wound was inflicted by the prisoner, and the only medical 
evidence on the record is against that theory, and in favour of the statement 
made by the accused on more than one occasion The Sessions Judge 
permitted the witness Sarai Bibee to say that the accused said to the 
^ darogah that his wife refused to give him water when he wanted to go 
out and ease himself, so he struck her once and she fell insensible, and 
then he cut her throat This evidence being inadmissible, the Sessions 
Judge should not have recorded it The conviction is mainly based upon 
a confession alleged to have been made by the accused to the Deputy 
Magistrate This confession is prefaced with the following note ** After 
excluding from my presence the Police Officeis who brought him, I warned the 
accused that what he would say would go as evidence against him , so he had 
better tell the truth ” A Magistrate of the first class ought to know that to 
tell a prisoner that he had better tell the truth is a violation of the provisions 
of the law (See s 163 of the Code of Criminal Procedure ) The use 
of this language has been repeatedly decided to render a confession 
[777] inadmissible, and we think that m consequence of this inducement 
having been held out to the prisoner, the confession in the present case must 
be rejected We may observe that it is no part of the duty of a Magistrate to 
tell an accused person that anything he may say will go as evidence against 
him Putting aside the inadmissible confession and the evidence of a further 
confession made to the Police, there remains no legal e\idence upon which the 
priSoner can be convicted We therefore set aside the conviction and direct 
that the appellant be acquitted and released A cop\ of this judgment should be 
sent to the committing Magistrate 

Appeal allowed 
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PRIVY OOnNOIL 

The 9th February^ 1884 
^ Present 

Lord Fitzgerald. Sir B Peacock, Sir R P Collier, 

Sir R Couch and Sir A Hobhousb 

Moung Hmoon Htaw Defendant 

versus 

Mali Hpwah Plamtifi 

[On appeal fiom the Court of the Recordei ol Rangoon J 
Act XVII of 1875, s 4 — Buddhist taw in Bntish Btirmah — Wife s claim 
upon husband foi maintenance 

By the Buddhist law of marriage as administered iti the Courts of British Burinah it 
13 the duty of the husband to provide subsistence for his wife and to furnish her with suitable 
clothes and ornaments If he fails to do so. he is liable to pay debts contracted by 
her for necessaries , but it appears that ihis law would not be applicable where she has sudi 
cient means of her own No authority has been found for saying that, where the wife has 
maintained herself she can sue her husband for m iiiitcnance for the period during which 
she has done so 

A wife married according to Burmese rights and customs, claimed from her husband in 
i Court in British Burmah, a certain sum for her expenses of necessaries and living for a 
past period during which she hid maintained h9r'>olf Held^ thit this was a question 
“ regarding marriage,” within the moaning of the Barmih Courts 4ct XVIl of 1875, 8*4, 
and that, therefore, the Buddhist law formed the rule of decision The law, as stated above, 
was accordingly appli'^able 

bemble, that if this hid boon a case iii which b} the above \ct, a Court would have had 
to ict according to the rule of justice equity, and good conscience, there would have 
been no ground for making the husbaud [778] liable upon this claim regard being had to 
the Burmese law as to the property of married poisons 
Appeal from a decree (21st} June 1881) of the Recordei oi Rangoon 

The principal question raised by this appeal was whether, by the Buddhist 
law prevailing in British Burmah, a husband was liable to pay tor the mam 
tenance of his wife foi a period during which she, having had means of her 
own, had maintained heiself 

The facts are stated in their Lordships’ judgment 

The plaintiff, alleging herself to have been maiiied to the detendant 
according to the customs of the Burmese, claimed from him Rs 10,000 for the 
expenses of hei living for five years during which she had maintained herself 
The defence was a denial of the mam age, and of the right of the plain 
tifi to any maintenance from the defendant 

The Recorder found the tact of mariiage, and on the question ot the 
liability of a husband, according to the law of Burmese Buddhists, to pay for 
the subsistence of his wife, expressed his opinion as follows — 

There are many passages in the Menu Wonanna and Menu Thara 
Shwe Myeen Damathats, both recognized as of high authority, which show 
that a husband is bound to maintain his wife, and in the Menu K\ay Dama 
that, translated by the late Dr Richardson, which is the Damathat hitherto 
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most generally used as a guide m questions of Burmese law, probably from the 
fact of its being the onlv one translated into English, in the chapter on the 
different kinds of wives, 'paragraph 14, page 14, the liability is clearly indicated 
There it is laid down in the case of a husband going on a trading trip leaving a 
sufficiency for his wife’s subsistence, that should she marry before the expira 
tion of eight years he may take away all her property and sell her, and if 
there be debts she must bear them all But if the husband does not leave 
subsistence for his wife, and shall be absent eight years trading, and she has 
not enough for her necessary food and clothing, and publicly incur debts for 
^her subsistence, when her husband arrives he must pay them, and cannot say 
that they were contracted without his knowledge Whether ornot only one wife 
IB per-[779]missible, according to the older Damathats, on page 93 of Menu 
Kyay Damathat, \^hich at any rate is an old work, in s 46, book III, it gives 
the law when debts are incurred by a head wife, a lesser wife, or the six kinds of 
concubines When a head wife incurs the debt for necessary expenses even 
without the husband’s knowledge, and the creditor has informed him of it 
during her lifetime and she dies, he has to pay it with cent per cent interest If 
it be incurred by a lesser wife he has to pay principal with 50 per cent interest, 
and if a concubine who had not been pm chased or connected by means of 
money, but who did not eat out of the same dish with him, then he has to 
pay the principal with 26 percent interest In the Menu Wonanna, page 
112, s 116, referring to the husband going to a distant country, and expecting 
to remain there, it says he must provide subsistence before he leaves 

Having found that the plaintiff is the wife of the defendant although by 
mutual consent and for his convenience in trade, she lived in Rangoon whilst 
his residence was at Moulmem, his position is somewhat analogous to that of 
the husband who goes for the purpose of trading into a distant or foreign land, 
and 18 bound to supply his wife with subsistence according to his means and posi 
tion I see no reason why, because a woman happens to be a second wife, his 
liability to maintain her should not also attach as in the case of a first wife ” 

The Recorder decreed the claim with costs 

On this appeal— 

Mr J T Woodroffe appeared for the Appellant 

The principal arguments for the appellant were that, on the assumption 
that the parties had been married according to Buddhist usage, two broad ques- 
tions remained, on which depended the liability of the appellant, viz , first, 
whether the marriage had not been dissolved by the husband and wife having 
discontinued to live together for more than three years before the suit, the 
husband having refused to recognize the respondent as his wife, and she 
having expiessed her desire to be divorced from him , secondly, whether, if the 
marriage still subsisted, the wife was entitled to the maintenance claimed, 
under the Buddhist law and [7803 customs, which were binding on the parties 
By Buddhist law the husband and wife might be divorced without any'^decree 
or order of Court , see Mee Hneen Onoang v Nga Oung and Mee Lee^ in which it 
was decidbd that neither a decree of Court, nor a written agreement, witnessed, 
were essential to divorce Not oply might divorce take place by mutual 
consent, which consent might be express or implied, see Mee Thet Shay v Nga 
Isan (Select Decisions, Burmab, p S) but also, on certain terms agreed upon as 

♦8 Jardine^B notes on Buddhist Law, part 3 on Marriage, Appendix B, p ii This work 
16 entitled Notes on Buddhist Law by the Judicial Commissioner, British Butmah " (Ban 
goon 1883) 
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to the distribution of the profits of their property, at the will of either of the 
parties Sparks's Code of Biitish Burmah, chap 3 , Shway Ym v Mee Thoo 
Chuh (4 Jardine’s notes on Buddhist Law. App III) 

Lord FlTZaEBAliD stated the opinion of their Lordships that, there having 
been no issue raised at the hearing as to divorce, this question could not now 
be argued 

Mr J r Woodroffe continued 

With regard, then, to the second question, viz . the right of the wife to 
maintenance under the circumstances of this case, it was submitted that this 
regarded marriage ." and was. therefore, to be decided according to the law« 
indicated m Act XVII of 1875, s 4, viz , Buddhist law Marriage did not, of 
itself, independently of its form, and under all systems of law, operate as a 
contract entitling the wife to compel her husband to pay for her maintenance 
The affirmative of that pioposition appeared to have been put forward by one 
of the Judges of the Bombay Supreme Court in Ardaseer Cursetjee v Perozboyc 
(6 Moore's I A , 348), but it was not assented to by this Committee There 
being then no authority foi the geneial right under eveiy system of law, of a 
wife to maintenance (as to which the observations oi the Queen’s Advocate, 
arguendo, in the case cited at p 379, might be referred to), it followed that the 
wife's claim in this case could only rest on a hability on her husband’s part 
created upon marriage by Buddhist law 

C781] Marriage among Buddhists in Biitish Burmah was merely a civil 
contract for co habitation, involving the subordination of the wife to the 
husband, and the mutual performance of conjugal duties . see the Menu Kya> 
DamathAt, Book XII, 1 , and s 30 . Menu Tsaya DamathAt, s 59 (Jardine’s 
notes on Buddhist Law, App A , p X) , Motifig Ko v Ma Shway Oct 
(Sandford’s Rulings on Buddhist Law, p 15) , Wagaru Damathat, part ii, s 1 
(4 Jardine’s notes on Buddhist Law, part III, p 3) * 

According to the Buddhist law the husband and wife did not become 
united, so as to be regarded as one person Noi did either husband or wife 
acquire any inteiest in the separate property of the other, whether originally 
belonging to such othei or acquired by him or hei, after mairiage Each of 
these kinds of property had their separate names Husband and wife were, 
howevei, equally entitled to the joint profits of both, in othei words, the 
profits arising from the employment by both of the separate property of either , 
as also were they equally entitled to all property acquired during marriage by 
their skill and industry Sparks’s Code of British Burmah, chap 1, s 14 , 1 
Jardine's notes on Buddhist law, part II , Menu Kvay DamathAt, chap XII, 
s 3 (Menu, Richardson’s tianslation, 1874, pp 342, 344) 

The respondent also was at best but a wife of the less degree , a first wife, 
01 former wife, to whom the defendant had originally been married on becom 
mg a married man, being alive, and not divorced As to the position of such 
a wife, see Mah Shway Choi v Moung Oung Gyee (4 Jardine’s notes on 
Buddhist Law, part 5, p V) Moreover, the wife had means of her own in 
this case, and carried on a trade, deriving profit from thus, employing her 
separate property Even if the defendant could be held bound 16 maintain 
her, he would still have a defence in this suit on the ground that, by permit 
ting her to use the joint profits to which he. as well as she. was entitled, he 
had contributed to her maintenance Buddhist law did, no doubt, provide foi 
the punishment of the husband or wife, who. being possessed of sufiicient 

*BiohaidBon*8 translation of the DamathAt , or the laws of Menu translated from the 
Burmese (Rangoon 1S74), pp, 886, 847, 848 



It It lOOal m 


MOUNG HMOOK HTAW 


means, [7S2] neglected to maintain his, or her, disabled spouse, if the latter 
should be in want Such a rule of law accorded with the legislation m our 
Indian Code of Criminal Procedure in this respect But the Becorder*s con- 
clusion was not supported by the texts, as they applied only to the wife wholly 
without means of subsistence Beference was made to Menu, Bichardson's 
translation, pp 82, 84, 93, 94, 139, and 141 3 Jardme’s notes on Buddhist 
Law, P 27 

The Bespondent did not appeal 

On a subsequent day, 9th February 1884, their Lordships' Judgment was 
delivered bv 

Sir R Couch — The appellant was the defendant in an action brought 
by the respondent in the Court of the Recorder of Rangoon in which the res 
pondent alleged that she was married in Rangoon to the appellant according to 
Burmese rights and customs, and claimed Bs 10,000 foi her expenses of 
necessaries and living for hve years, deducting Bs 1,400, the amount realized 
by the sale of a house given to her by the appellant The appellant denied the 
marriage, and that the respondent was entitled to any maintenance The 
Recorder found, as a fact, that she was the wife of the defendant by a validly 
constituted marriage, the Burme'te law lecognizmg a plurality of wives, and 
the plaintiff being what is generally called a lesser wife Their Loidships are 
of opinion that this was quite in accoi dance with the evidence He then 
considered the question of maintenance, as to which the material facts may 
be taken from the evidence which the plaintiff herself gave 

They were married in Tagoo 1235 (about 1873 A D ) The defendant is 
a trader in timber and a forester, and has forest leases in Ziinmay, the Mine 
loon gyee forest The plaintiff earned on a business of her own at Rangoon 
At the marriage the defendant gave her a dowei of Rs 20,000 and they lived 
toother for some time, principally at Rangoon, but the defendant's business 
frequently took him away He wished her to leside at Rangoon, and requested 
her to live in a lespectable style, which she did, entertaining the relatives and 
friends of the defendant, and he not giving hei any money towards the 
expenses of those entertainments The plaintiff always earned on a business 
t783] of her own, dealing in mineral oil and rice, and accumulated Rs 80,000 
in different kinds of property , and lived, she said, in the same style after 
marrying the defendant as she had done before Tn the opinion of the Recorder 
the plaintiff received liom the defendant about Rs 23,500, but she said she 
had expended all that and laige sums of hei own in works of merit foi the 
defendant at his lequest 

Upon the question of maintenance, the Recorder said “ There are many 
passages in the Menu Wonnana and Menu Thara Shwe Mveen DamathAts, both 
recognized as of high authoxit>, which show that a husband is bound to mam 
tain his wife, and in the Menu Kyay DamatbAt, translated by the late 
Dr Richardson, which is the DamathAt hitheito most generally used as a guide 
in questions of Burmese law, probably from the fact of it being the only one 
translated into English, in the chapter on the different kind of wives, paragraph 
14, page i4, the liability is clearly indicated ” Then after stating what was 
there laid down, he said he was of opinion that the plaintiff was entitled to 
maintenance suitable to her position as second wife, having reference to the 
defendant's means and ability to pa> The judgment, fiom which it is un- 
necessary to quote more, ended by saying that the plaintiff was not estopped 
fioin claiming for the period dunng which she lived at her cost, provided it was 
not barred by the law of limitation, and giving the plaintiff a decree for the 
amount claimed, viz , Rs 10,000, and costs 
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Since this judgment was given, Mr Jardine, the present Judicial Com- 
missioner of British Burmab, has published some valuable notes on Buddhist 
law, with translations of the Wonnana Damathdit, and several others, on 
marriage and divorce, and inheritance and partition, with notes, and cases 
illustrating the Burmese law of marriage and duorce as now administered in 
the British CouHs In coming to an opinion upon this appeal, their 
Lordships have had tlie advantage of his additional information about Bur 
mese law 

For the purposes of marriage, divorce, and inheritance, the propertv of the 
married persons is considered separate or joint 

The following is defined as separate pioperty of the husband [784] and 
wife by Major Sparks in his Code, which has been used in the British Courts as 
an authority on Burmese law — 

(1) What belonged to either before mairiage 

(2) What has been given specially to either since marriage 

(3) What has come into the possession of either b\ inheritance from his 

or her own family since marriage 

(4) Clothes, jewels, and ornaments 

The profits or interest aiismg since marriage fiom the employment oi invest 
ment of the separate propertjf of either husband oi wife, as also the property 
acquired during the coverture by their mutual skill and industry, are their 
joint property 

It IS the duty of the husband to provide subsistence for his wife and to 
furnish her with suitable clothes and ornaments If he fails to do so, he is 
liable to pay debts contracted by hei foi necessaries , but it appears to their 
Lordships that this law would not be applicable where she has suihcient means 
of her own They have not found anv authority for saying that, where the 
wife has maintained herself, she can sue her husband for maintenance for the 
period during which she has done so 

By the Burmah Courts Act, 1875, s 4, it is enacted that where in any 
suit or proceeding it is necessary for any Court under that Act to decide any 
question regarding succession, inheritance, marriage, or caste, or any religious 
usage or institution, the Buddhist law, in cases wheie the parties are Bud 
dhists, shall form the rule of decision, except in so fai as such law has, by legis 
lative enactment, been altered or abolished, or is opposed to any custom 
having the force of law in British Burmah \nd m cases not provided for by 
the former part of the section, or by any other law for the time being in force, 
the Court shall act according to justice, equity, and good conscience It 
appears to their Lordships that this is a question regarding marriage, and is to 
be decided according to the Buddhist law , but absuming that it is a 
case in which the Court is to act according to justice, equity, and good con 
science, their Lordships have considered whether the decree appealed from can 
be supported on those grounds The Eecorder seems to have taken this view 
of the case, for he says It seems to me unjust that merely because a wife 
had tacitly lived at her own expense under a particular set of circumstances 
[783] she should, as it were, be taken thereby to have contracted herself out 
of her rights, and be unable to recover them when those circumstances have 
become changed, and that through the fault of the husband ” Their Lordships 
do not agree to this Having regaid to the Bui mese law as to the property 
of man led persons, they do not see in the facts of this case any ground m 
equity or good conscience for making the defendant liable for maintenance 
It may be that he requested the plaintifi to live in a respectable manner, but 
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ahd itieurred no additional expenses in eonsequenoe It did not cause any 
change in her style of living, and it is not possible to assign any portion of her 
cl|um to that request 

It remains to be noticed that in the reasons for the appeal it is said that 
there had been a divorce according to Buddhist law by the conduct of the 
parties This was not made a ground of defence m the defendant’s written 
Statement, and there was no issue upon it And consequently their Lordships 
intimated to the Counsel for the appellant that they could not allow this 
question to be argued 

For the reasons above given their Lordships will humbly advise Her 
Majesty to reverse the decree of the Becorder’s Court, and to order the suit to be 
dismissed with costs in that Court The costs of the appeal to be paid by 
the respondent 

Solicitors for the Appellant Messis Sanderson d Holland 

Appeal allowed 


NOTES 

ISee (1698) L B B , (1898 1900), 81 vrhere it was held that under the Buddhist Law m 
Burma, the wife cannot bring a suit for maintenance where she has independent means of 
subsistence ] 
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The 22nd and 23rd Pebmary^ 13 h4 
Present 

Lord Blackburn, Sib B P Collier, Sib B Couch, and 
Sib a Hobhouse 

Kishnanand Plamtii! 

versus 

Kunwar Partab Naram Singh Defendant. 


[On appeal from the Court of the Judicial Commissioner of Oudh ] 

Limitation Act XV of 1877, sch II, art 109 — Mesne profits — Interest 

A claim for mesne profits during a perioa preceding the three years next before the filing 
of the plaint is barred by Act XV of 1877, sch II, art 109 * An under propnetor having 


* £Art 109 — 


Description of suit 

Period of 
limitation 

Time from which penod 
begins to run 

For the profits of immoveable pro 
perty belonging to the plaintiff which I 
have been wrongfully received b> the 1 
defendant 

Three years j 

f 

1 

1 

When the profits are received, or, 
where the plaintiff has been dis 
possessed by a decree afterwards set 
aside on appeal, when he recovers 
possession j 
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been dispossessed by a manager of the superior estate, appointed under the Oudh Taluqdars * 
Belief Act, 1670, recovered possession under a decree, and afterwards sued for mesne profits 

[7861 Heldy that a person who had not himself received the mesne profits having come 
into possession of the taluq upon its being released from management under the above Act, 
would not be chargeable with sums, which, as it was alleged might have been received by 
way of mesne profits, out had not been received in consequence of the manager’s wilful 
default , there being nothing to show that such taluqdar could be charged with anything 
more than was actually received by him There being no rule of law obliging the Court to 
allow interest upon mesne profits, it is a matter for the discretion of the Court, upon 
consideration of the facts, whether to allow interest or not 

Appeal from a deoree (I5th Decembei 1881) of the Judicial Commis 
sioner of Oudh, affirming a decree (19th May 1881) of the Additional Judge 
of the Faizabad District 

In the lifetime of the late Maharaja Man Singh, taluqdar of Mehdaona in 
the Faizabad District, the appellant held possession in sub settlement right 
(“ hakh puktadari ) of villages Dewariya and others, forming part of the 
taluq After the death of the Maharaja, and whilst the taluqdari estates were 
in charge of a manager appointed by the Chief Commissioner (under poweis 
conferred on him by the ‘ Oudh Taluqdars* Belief Act *’ XXIV of 1870), the 
appellant was dispossessed, in January 1871, of his undertenure, for possession 
whereof he sued in the Court of the Settlement Officer then carrying on 
settlement operations in the Eaizabad District Both the manager, and the 
Maharani Subahao Koer, the Maharaja s widow, on whose behalf as guardian 
of a minor, then regaided as the probable successox to the taluqdan estates, 
weie being managed, wete made defendants No claim was made for mesne 
profits A decree in favour of the plaintiff was made by the Settlement Officei 
in 1873, and having been reversed bv the Commissioner on appeal was, in the 
end, restored by order of Her Majesty in Council, dated 26th June 1879 , the 
plaintiff legaming possession of his holding on 25th September 1879 

The suit out of which this appeal arose was instituted on the 26th July 
1880 by the present appellant against the “ Mehdaona estate, * to recover 
Bs 5,764 on account of mesne profits from the date of his dispossession of his 
undertenure, viz , the 20th Januaiy 1871 to the Ist September 1879, when 
he recovered possession He alleged that as the suit fox possession had been 
[787] pending from 22nd May 1873 to 25th September 1879, he was unable to 
sue for mesne profits during that period, and that the cause of action had arisen 
at the latter date 

The taluqdan estate was, on the Ist October 1880, released from manage- 
ment, and was made over to the respondent, Kunwar Partab Narain Singh, to 
whom the estate had been adjudged by order of Hex Majesty in Council, dated 
13th August 1877 At the heanng the manager appointed under Act XXIV of 
1870 did not appear, and on the 21st October 1880 this appellant petitioned 
that, as the estate had since the commencement of the suit been released from 
management, the respondent who had succeeded to it should he made defen 
dant This was ordered and the present respondent, appearing on summons 
as a defendant, the manager’s name was struck off Issues were fixed raising 
the question whether the plaintiff’s suit for mesne profits, for the period 
anterior to the three years preceding the date of the institution of this suit, 
was barred by hmitation , also as to the amount, and as to the costs of collect- 
ing rents and whether any part of the realizable assets had not been received 
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by reason of want of ordinary care on the part of the officials managing the 
<^tat6 under Act XXIV of 1870 , and if so, to what amount, and whether, with 
reference to art 3, s 4, and ss 17 and 23 of the above Act, the plaintiff was 
precluded from receiving more than the sum actually realised by the manager 

On the question of limitation the Judge held as follows 

** It appears to me that the law, as it at present stands, provided expressly 
for such cases where the law of limitation worked hardly on the parties, and 
that it was the duty of the plaintiff to have moved the Court to provide, in its 
decree, for the mesne profits from institution of suit till the delivery of posses 
Sion (s 211 of Act X of 1877), and that, not having done so, the plaintiff must 
accept such remedy as remains to him by law That limitation is three year's 
under art 109, sch II of the Limitation Act I have carefully examined the 
body of the Act, and can find no section which excludes, m a suit foi mesne 
profitsi the period during which a suit for possession is pending When a 
plaintiff, seeking mesne piofits, has ^een ousted by a decree of Court, the law 
(ai't 109, sch II) does take the [ 788 ] peiiod elapsing between this legal but 
wrongful ouster, and the time when he succeeds in recoveiing possession, into 
consideration , but it makes no such exemption when the plaintiff has been 
otherwise ousted, as in this case 

And on the other issues his judgment was 

“ Generally they may be said to be, what are the mesne profits which 
plaintiff can legally lecovei ^ The estate was duung tlie whole peiiod held 
under Act XXIV of 1870 ’ 

Defendant contends they aie only so much as was actually collected in 
the books of the managei 

* Mesne piofits, as defined in s 211 of the Civil Procedure Code, include 
more than actual realisations they include such profits as the person in posses 
Sion might with due diligence have received The peison in possession was 
the manager , and neither the present defendant, tlie present taluqdar, nor 
Trilokinath, who was, for a time lecognised as such, had any power to collect 
at all He having, under Act XXIV of 1870, been debarred from making any 
alteration whatever, no want of due diligence can then be asserted against him 
personally 

Let us suppose, howevei, that theie was negligence on the part of the 
management Can defendant be held lesponsible for this ^ Looking at the 
terms of Act XXIV of 1870, I do not see that he can He was, for the time, 
absolutely in the hands of the management He could do nothing himself 
He could not, under s 23, obtain anv ledress against the management , and 
I am of opinion that plaintiff cannot recover as against the defendant 

The Judicial Commissioner upheld this judgment 

On this appeal, — 

Mr J F Leith, Q C , and Mr J G W Syke^ appeared for the Appellant 

Mr 7 Gh aham, Q C , and Mr J T Woodrofie for the Bespondent 

For the appellant it was argued, first, that art 109 of sch II of Act 
XV of 1877 was inapplicable to this claim , secondly, that interest 
should have been allowed on such mesne profits as were recoverable The 
present defendant had derived [ 789 ] benefit from the manager’s having bad 
the use of the mesne profits, because they had gone towards paying off the 
encumbrances on the estate, whereby it had been the sooner released from 
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management under Act XXIV of 1870 Mesne profits being treated as sums 
due at the end of each year, interest thereon should have been calculated and 
allowed by way of damages Reference was made to the subsequent enact- 
ment in Act XIV of 188‘^, ss 211, 212 , also to the interest Act XXXII of 
1839 

Lord Blackburn having intimated that their Lordships w ould hear counsel 
for the respondent on the question of interest only — 

It was argued for the respondent that it was within the discretion of the 
Court below to allow, or not to allow, interest That disci etion had been 
reasonably exercised The respondent was no wrong doei , and, as had been 
pointed out by the Additional Judge, had had no right to interfere 

In the argument on both sides reference was made to the following caseb 

Ghotodnj Wahed Ah v Mvssumat Jumaye (19 W R , 87) , Nursing Tioy 
V Anderson (19 W R , 125) , Protap Chander Borooah v Eanei Surnomoyec (14 
W Bt , Ibl) , Madhub Chander Butt v Ilaradhim Paul SooUodhm (14 W 
R , 294) , Uurrodurga Choudhran v bhanat Soondtry Dabca (1 L R , 4 Cal , 
675,1 L R,8Cal,332) 

At the end of the arguments then Loidships Judgment was deliveied by 

Sir R Cauoh — The facts of this case are that on the 22nd of May 1873 
the plaintiff instituted a regulai suit for possession of certain villages which 
are named m his plaint, and he obtained from the Court of the Settlement 
Officer a decree for sub settlement, right enjoyable for life This decree was 
set aside by the fust Court of Appeal, which was confirmed b> the second Coyit 
The plaintiff then appealed to Her Majesty in Council, and the decree in his 
favour was restored, so that he was declared [790] entitled to recover posses 
Sion of these villages, of which, in January 1871, the manager under the Oudh 
Taluqdars’ Relief Act, Act XXIV of 1870, had taken possession, and dispossess 
ed the plaintiff The present plaint is entitled “ Kishnanand Misir, plaintiff, 
against the Mehdaona estate, defendant ’ but it appears from the proceedings 
that a summons had been issued and served upon the manager of the estate 
On the 2l8t of October 1880, pending the suit, the estate having been leleased 
by the Government, it was asked thut a fresh summons should be issued 
Although this summons does not appear on the proceedings, it would appear 
to have been a summons to the present respondent, ivho had been put m 
possession of the estate on its being released by the Government His counsel 
appeared for him before the Tudge on the 24th November 1880 It may, 
therefore, be taken that he became the defendant in the suit The plaint 
stated that the plaintiff, having thus regained possession under the decree of 
Her Majesty in Council, was entitled to profits from the time of the disposses 
Sion, and during the pendency of the suit, and claimed mesne profits for nine 
years No written statement was put in , but it appeals from what was stated 
by the counsel for the defendant, when he appeared before the Judge, that the 
defence raised was that the suit was barred by the law of limitation, except as 
to the mesne profits for three years before the filing of the plaint, that is, before 
the 26th of July 1880 The first Court gave judgment for mesne profits for 
that period, and refused to allow the mesne profits foi the previous time That 
judgment was affirmed by the Judicial Commissioner There was also a claim 
foi interest, which was not allowed , both Courts saying that they did not think 
it reasonable to allow it 
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Upon the appeal to Her Majesty in Council, which has now been heard^ three 
questions were raised by the learned counsel for the appellant First he contended 
that under the law of limitation he was entitled to a greater amount of mesne 
profits than had been allowed Art 109, sch II, of Act IV of 1877, which 
was the limitation Act in force at the time when the suit was brought, was 
refented to That article is in these terms ** For the profits of immoveable 
[791j property belonging to the plaintiff which shall have been wrongfully 
received by fihe defendant — When the profits are received, or, where the plaintiff 
has been dispossessed by a decree afterwards set aside on appeal, when he 
recoveis possession ’ The learned counsel sought to show that the disposses 
Sion was in the nature of a dispossession under a decree, because the Settlement 
Officer, or the manager acting under the Oudh Taluqdars* Belief Act, was 
acting, as it were, judicially , but when he found that, in the course of the 
aigument, he could not support such a contention, he very properly abandoned 
it The question of the law of limitation may be therefore considered as 
disposed of 

Another question raised was that the Courts had only allowed in the mesne 
profits for the three years the sums which had actually been received , and it 
was sought to charge the present defendant, who was not the person who 
received the mesne profits, but who had come into possession of the estate upon 
its being released by the Government, with sums which might have been 
received except for wilful default It seems clear that, whatei^er case might 
have be^n made against the manager of the estate, there is nothing to show 
that the defendant could be charged with an> thing more than was actually 
received by him That disposes of the second question 

• 

The remaining question v,m whether interest ought to have been allowed 
upon the mesne profits for the three years It is not necessary to say anything 
upon the question whethei in the present state of the law, having regard to ]^he 
provision in the last Procedure Act, m which there is an explanation of mesne 
profits, interest was allowable In the present case the claim cannot be put 
higher than that it is a matter for the Court to determine, under the circum- 
stances, whether it is reasonable to allow inteiest There is no rule obliging 
the Court to allow the interest It is a matter in the discretion of the Court, 
upon the consideration of -the facts of the case In this case both the Courts 
have considered that it was not reasonable that interest should be allowed, 
and there are no facts proved which would enable their Lordships to say that 
this IS a wrong decision Mr Sykes argued that the interest ought to be 
allowed, because the present defendant, in getting possession of the estate at 
an [792] earlier period than he might otherwise have done, has had the benefit 
of the use of the money But there is nothing in the evidence to support this, 
or to show that it was the fact The question must be left as it has bron 
decided 

Consequently the decision of tjie lower* Courts ought to be affirmed, and 
their Lordships will humbly advise Her Majesty to afibrm it, and to dismiss the 
appeal , and the appellant will pay the costs of it 

Solicitors for the A] peUsnf Mr T L Wihon 

^ • 

SolKHtors lot the Bespondent Messrs IFaf JSins S Luttey 
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NOTES 

[The awardiug of intereBt on mesne profits is a matter within the discretion of the 
Court, and where the decree is silent, it Lannot be recovered in execution (1900) 22 All 262 
(1900) 27 Cal , 951 , (1886) 13 Gal , 283 , though where the discreiiion is improperly exercised, 
an appeal may lie —(1907) b G L J , 462 (471) 

As regards the limitation applicable to mesne profits antecedent to the suit, see 36 jpal , 
906^8 C L J , 181 =13 G W N , 15 , 13 C W N , 816 , the commentary of Mitra in his 
Limitation (1911) Vol II, pp 1022, et seg ] ^ 
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PRIVY COUNCIL 

The Hth, and IMh February, 18H4 
Prlslnt 

Lord Blackburn, Sir B Pi acock, SirR P Collier, 

Sir R Couch and Sir A HoBHOubL 

Thakur Ishri Singh Plaintiff 

verstis 

Thakur Baldeo Singh Defendant 

[On appeal from the Court of the Judicial Commissioner of Oudh ] 

The Otidh Estates Act I of 1869 — Will of a Takiqdar — Customary rule 
of succession in a family to impartible estate — Primogeniture 
However true it may be that, if therq^is absolutely nothing to guide to any other conclu 
Sion, impartible estate will descend in a family According to the rule of primogeniture, 
evidence may establish the usage in a family to be that, of several sons, one son, selected 
vmthout reference to primogeniture, succeeds to the impartible estate, The oldest of three 
brothers had succeeded to impartible family estate, and to a taluq also impartible, which had 
been, dunng the lifetime of tbcir father, entered in the first and second, but not in the third, 
of the fists prepared in conformity with s ^8 of> the Oudh Estates’ Act 1 of 1869 Before his 
death, this eldest brethermade an instrument registered as a will, but using the word ' ' tamlik’ ’ 
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and stamped as a deed whereby be gave the taluq to the third brother, reserving an interest 
on the whole for his own life^ and in half for any son that might be born to him with main 
tonance to his wife on her becoming a widow 

Heldf with reference to the tndteta of a testamentary character, there being provisions 
for contingencies which might not be ascertained till the death of the maker of the instrument, 
as c^pared with the technical matters attending it, that this instrument was not a transfer 
inter vwost but was a will, and within the above Act 

Heldf aldo, on the objection that a will or declaration made by the father had fixed a 
mode of descent which could not be altered by his successor that s 11 of the above Act, 
giving to every heir and legatee of a taluqdar power [ 798 ] to transfer, or to bequeafh his 
estate, is not controlled by the proviso in s 19 declaring that nothing in that section shall 
affect Wills made before the passing of the Ac t 

The impartible family property other than the tiluq descending, like the latter to a 
single successor, one of these brothers the question as to which of them that one should be, 
depended on the custom of the family On the evidence adduced as to the custom in this 
respect, the plaintiff, who was out of possession and on whom, iii order to make out his 
title was the burden of proving that the lulc of priin5genituie prevailed failed so to do 
Appeal from a decree of the Judicial Commibsioner of Oudh (19th March 
1881), affirming a decree of the District Judge of Lucknow (3rd October 1880) 

At the settlement of Oudh in 1858 59, the village lands of Kanhmow, 
Hasnapur, and Nimcbaina, in the district of Faizabad, were treated as a 
taluq named Kanhmow, and settled with Thakui Beni Singh, who, in common 
with the other taluqdais of Oudh, was lequested in Julv 1861, by the Chief 
Commissioner, to state what v/as the rule of succession in his family Bern 
Singh replied that the custom of his family was that the family estate should 
be held by one male member, selected for his fitness, and he asked that after 
his death the Government would select that one ol his three sons, Thakiu 
Maharaj Singh, Thakur Ishri Singh, and Thakur Baldeo Singh, whom it might 
deem most ht to succeed him 

That answer not having lieen considered satisfactory by the Government, 
on the 8th March 1860, Beni Singh submitted another reply, which was as 
follows 

“ Whereas the Biitish Government has gi anted to me, foi generation after 
generation, the propiietaiy lights in the Ilaka Kanhmow, situate in Paigana and 
TehsilBari , Taluqa Usri, situate in Paigana Pirnagar, Tehsil Sitapui , Taluqa 
Hasnapur, situate in Tehsil Biswan and Taluka Nimchaina, situate m 
Pargana Maholi, Tehsil Misrikh, I desire and hereby pray that after my Ilaka 
(Estate) be maintained entue and undivided in my family, accoiding to the 
custom of ‘ Raj gaddr and that the younger bi others be entitled to receive 
maintenance fiom the peison in possession of the estate (Gaddi nashin) 

(Sd ) Beni Singh, Taluqdar of Kanhmow, Ac , 

8th March 1860 in Tehsil Ban * 

[794] No further correspondence ensued, and after the passing of the 
“ Oudh Estates Act,” I of 1869, the taluq was entered in the first and second 
of the lists prepared in accordance with the ’"requirements of that Act , but not 
m the third Jist (which last includes taluqs descending by pnmogeniture) 

Beni Singh died on the 19th September 1870, leaving the three sons 
above mentioned The eldest son, Maharaj Singh, having b^n recognized by 
thef Revenue authorites as his successor, obtained ‘ dakhil khanj,” or entry of 
his name in Ibe Settlement lecord, as propnetor of the taluq This was 
opposed by the second son, Ishri Singh, end pending the determination of the 
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dispute as to “ dakhil khanj,” Mahaiaj Singh executed in favour of his youngei 
brother, Baldeo Singh, the following document, which having been marked C 
in the proceedings, is so referied to in their Lordships’ judgment 

“ I, Mahara] Singh, am the Talukdar of Kanhmow, dc , in the Sitapur 
District 

“ Whereas— I, hold and enjoy possession of my estate situate in the 
Sitapur District, of which the Government revenue is about Es 16,000, I, 
while in the enjoyment of sound health and mind, without reluctance or 
coercion, assign (tamlik) the said property to my younger brother, Baldeo 
Singh, subject to the following conditions — 

“ (1) That during my lifetime, I shall hold and enjo> possession of it , and 
that after my death my aforesaid brother, Baldeo Singh, shall hold and enjoy 
the same like myself , 

(2) That, whereas I am childless, should a legitimate and self begotten 
child be born to me, it shall become the ownei of one half of the estate, and 
Baldeo Singh shall be the owner*of the othei half , 

“ (3) That after my death, Baldeo Singh shall be bound, like myself, to 
maintain and take care of my wife Hence 1 have wiitten out these few 
words in the way of a deed of assignment (tamliknama) so that it may witne^^s 
in futuie Dated 28th June 1871 

This document, C, was, on the 3rd July 1871, registered undei s 41 (for 
the registration of wills) of the Indian Eegistiation Act, VIII of 1871, which 
came into force on the 1st July of the same year 

[798] On the 14th April 1872, Ishri Singh, the second son, brought a 
suit against Maharaj and Baldeo, claiming the talug He set up a will in 
his favour, alleging it to have been executed by the deceased Beni Singh, dn 
the 20th February 1860, shortly befoie the submission of the leply by Beni 
Singh above set foith This suit was dismissed by the Deputy Commis 
sioner of Sitapur on the 3rd Octobet 1872, with a declaration that the alleged 
will in favoui of Ishii Singh was a false one, and that, Beni Singh having 
died intestate, Maharaj Singh had become entitled to the taluq under Act I of 
1869, 8 22 

This was affirmed on appeal, and criminal proceedings having been taken 
against Ishri Singh, for fraudulently using a false document as true, ss 467, 471 
(Indian Penal Code), he was convicted and sentenced to five years’ rigorous 
imprisonment Maharaj Singh died without issue on the 19th November 
1879, and Baldeo Singh, being recognized as his successor by the revenue 
authorities, obtained an order for ** dakhil kharij ” in the settlement record, in 
his name, on 20th December 1879, whereupon he took possession of the taluq, 
and of the family estate This was opposed by Ishu Singh, who claimed as 
the brother next in the succession to Maharaj Singh, and failing to get posses 
Sion, brought, in 1880, the present suit against Baldeo 

By his plaint, which was filed m the District Court of Sitapur, the 
appellant claimed that the order of the Deputy Commissioner of 20th December 
1879, might be set aside , that document C, of which he questioned the 
validity, might be declared void , and that possession of taluq Kanhmow, the 
property mentioned in schedule A of his plaint, might be decreed to him, as 
being the person entitled thereto on the death of Maharaj Singh, intestate, 
and without issue, under the piovisions of his father’s will of 8th March 1860, 
and clause 6 of s 22 of Act I of 1869 He also claimed possession of the 
family property, moveable and immoveable, of which Maharaj Singh had died 
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possesBed, being that in schedule B, of the plaint, by nght of succession, accord* 
ing to family custom, on the death of his brother, intestate For the defence, 
as regards the taluq, it was insisted that the document of the 8tb March 1860 
had no reference to the succession of brother to brother, but only to that of 
Beni Singh's son to [796] Beni Singh , that the will of Maharaj Singh, 
document C, was valid under Act 1 of 1869 , that, as regards all the family 
property, Mahara] Singh's right of succession had been settled in the prior 
litigation , and that Baldeo Smgh was entitled to the whole property 

This suit was transferred from the Court of the Deputy Commissioner of 
Sitapur to that of the District Judge of Lucknow, when it had reached the 
stage of the fixing of the issues, which were piincipally as to the effect of the 
“ taroliknama, ' or document of 28th June 1871, marked C , and as to the 
title of the plaintiff as eldest surviving brother of Maharaj Singh to succeed 
both to the property in schedule A and in schedule B The eighth issue raised 
the question of the plaintiff's title by family custom or inheritance," and 
was afterguards altered by the addition of these words, relating to his title, 
vtz , **tD the property in B, by inheritance, according to family custom " 

At the hearing, oral evidence as to the revocation of the document C, of 
the 2Bth June 1871, was excluded, as being inadmissible under s 57 of Act X 
of 1865, the Indian Succession Act, or s 92 of Act I of 1872 (the Indian 
Evidence Act), whether or not such evidence bore on the question of undue 
influence at the making of the instrument 

The suit was dismissed by the District Judge of Lucknow, and on appeal 
the Judicial Commissioner confirmed his judgment The latter held that the 
document G, of the 8tb March 1860, had no effect to take away the right to 
control the devolution of the taluq, which was given by s 11 of the Oudh 
Estates' Act to the succeeding taluqdar, who had exercised that right in making 
0, the instrument of 28th June 1871, which was a taluqdar's will within the 
contemplation of that Act This will had not been executed under undue 
influence, nor had it been revoked, but it had been acted on The finding on 
the eighth issue, as above set forth, was against the plaintiff, who was found 
not to have shown a bettei title to the ancestral family estate, including the 
taluq, than the defendant, in whose favour, accordingly, a decree was made 

On this appeal, — 

Mr J T Woodroffe appeared for the Appellant 

[797] Mr J H Ccnote, Q C , and Mr 7 G 17 Sykes for the Bespondent 

For the appellant it was contended that the family property, as well as 
the taluq, being impartible (a fact which was taken as common ground by both 
sides), and the family custom not having been shown to go further, it followed 
that, by law and custom, Ishri Singh, who was the eldest son of Thakur Beni 
Singh, and the elder of the brothers, was entitled to succeed Maharaj Singh 
There was no burthen cast upon the appellant to establish that, by family 
custom, he was the one, of these two surviving sons, who was entitled to 
succeed, seeing that he was the elder No other course of succession, save that 
indicated by the rule of primogeniture, having been shown to prevail The 

*[Sec 57 — No unprivileged will or codicil, nor any part thereof, shall be revoked other 
wise than by mamage, or by another will or codicil, or by some 
Revocation of unprivi writing declaring an intention to revoke the same, and execdted 
leg^ will or oodioil m the manner m which an unprivileged will is hereinbefore 

^ ^ required to be executed, or by the burning, tearing or otherwise 

destroying the same by the testator cr by some person in his presence and by bis direction 
with the intention of revoking the same j 
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Tippera case, Neelkisto Deb Bnrmono v Beerchunder Thakoor (12 Moore’s 

I A , 523) showed that where a family custom of descent to a single heir was 
proved to exist, it superseded the ordinary Hindu law to that extent , but the 
ordinary Hindu law regulated all beyond the custom That case might be 
said to show that the pimciple of survivorship was inapplicable to give the 
succession to a person who was not himself the nearest heir to the last holder 
at the t«me of his death , and Ishri Singh was entitled, not only as heir near- 
est to Beni Singh, but also as successor by survivorship, as the elder brother 
of Mahara] Singh There was nothing in impartibility, as attaching to family 
property, to enable the holder uf an impartible estate to defeat the rights of 
the other members of the family , and although the joint interest of the latter 
only extended to this, that one, not all, of them would at a future time succeed, 
it was not competent to the holder for the time being to determine which that 
successor should be The lule determining that question was, jytima facte, the 
rule of primogeniture Eeference was made to Mayne on Hindu Law and 
Usage, paragraph 46 , ichal Bam v Uddat Partah Addiya Dat Smgh (L E 

II I A 51 , I L E , 10 Cal , 511) , Kattma Natchtm v The Baja of Shwa 
ganga (9 Moore's I A , 539) Considerations applied to the property in 
Schedule B of the plaint, different from those appli [798] cable to schedule A 
Eefsrrmg now exclusively to A, neither the document made by Beni Singh, on 
the 8th March 1860, which was such a document as had been held to be 
tantamount to a will — see Hurjuirshad v Sheodya/ (L E , 3 I A , 259) — nor 
the document C, executed by Maharaj Singh on 28th June 1871, operated to 
deprive Ishri Smgh of his right to succeed to the taluq \s to the first docu 
ment, Beni Singh, in declaring that his estate should descend m the mode in 
which impartible property descended by custom, did not thereby disinherit 
Ishri Smgh, but had indicated a line ol succession according to which that son 
would be entitled to succeed As to the second document (C), Maharaj Smgh 
had not, in the “tamliknama' C, made an effective transfer It was not a will 
\Sithm the meaning of s 2 of Act I of 1869, the Oudh Estates Act On the 
cpiitrary, purporting to be a tiansfer intei owoh, it was invalid undei s 17 of 
t^at Act, not having been i^gistered within one month from its date* and there 
having been no deliveiv of possession within six mouths 

The effect of document 0 being thus got iid of, it followed tliat Ishii 
Singh was the legal successoi to the taluq, according to Ins title by piimogeni 
ture, which was applicable to both the schedules A and B But document 
0, considered as a will, could not alter the character of the succession, which 
was determinable according to the rule presumed to prevail , and th s had been 
indicated m the former will of Beni Smgh, referring to the rule of descent 

It was further argued that, it being incorrect to argue from the case of 
the taluq to that of the other family property, the eighth issue as altered did 
not raise all that was in contest between the parties It was the duty of the 
Court to determine the real issue — see buthnot v Bett^ (6 B L E , 273) What 
should have been put in issue, was not only custom, but the question of the 
operation of ordinary Hindu law of inheritance upon tho appellant s claim to 
the property in schedule B, m the absence of any custom , and this would have 
given scope to the proposition that the family estate being impartible the 
existence of a prtma facte presumption that [799] it descended by the 
rule of primogeniture rested upon the general Hindu law This pro 
position was maintainable, but it had not been brought out upon the 
issue in the distinct manner in which it should have been Moreover, 
oral evidence as to the fact of the alleged annulling of document C (assuming 
it not to have been a will) had been^incorrectly rejected, and whether it was 
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to be taken as a will, or a document mter viws, oral evidence bearing on the 
question whether or not it was made under undue influence, ought not to have 
been excluded For the respondent it was argued that the impartibility of the 
estate did not carry with it that the estate descended according to the rule of 
primogeniture , and that there was no evidence to show that the property, 
either in A or in B, descended to the eldest son according to the custom of this 
family The burthen was on the plaintiff There was, on the contrary, some 
evidence tending the other way The evidence of the appellant himself, in the 
litigation which went before this suit, when he stood in the position of a 
second son, was that m this family the eldest son did not succeed The Courts 
below had rightly held that document C was a valid instrument, and the 
Commissioner bad correctly decided that it operated as a taluqdar’s will under 
Act I of 1869, passing the proprietary light in the property in schedule A to 
the respondent As regarded the property in schedule B, the appellant had not 
made out his title, either by family custom, or under the ordinary law of 
inheritance Impaitibility implied descent to a single successor , but there 
was no proof in this case, that primogeniture gave the rule, nor was there any 
implication in favour of it The views of Beni Singh had been in favour of a 
power of selection, the exercise of which had been attempted in the making of 
the document C , and the evidence supported the light of the respondent to 
maintain his possession 

Mr J r Woociroffe leplied, arguing that, even if C was held a valid instru- 
ment, there could be no presumption (in the absence of evidence) that the property 
in B accompanied the taluq in A, and that the succession to the whole family 
property went to the taluqdai The descent of the taluq was regulated by ex 
press enactment , and there was no reason why it should attract [800] to it 
the other family property Lastly, even if the custom could, on the whole case, 
be Jield to be that the family estates should belong to a selected member of the 
family, there had been no selection However, this could not aiise, foi there 
was enough in the case to raise the presumption in favour of the rule of primo- 
geniture 

Their Lordships’ Judgment was delivered b\ 

Sir A Hobhouse — This case has been argued so lecently that the 
introductory facts need not be recapitulated It will be buflicient to bear in 
mind that the suit concerns property of two classes -that comprised in list A 
and that comprised in list B— to which quite diffeient considerations apply 

With respect to the property in list A, the whole controversy turns upon 
the validity and the character of the instrument which is marked as Exhibit G 
in the cause, being an instrument executed on the 28th of Tune 1871, bv 
Mahara] Singh, tor the purpose of effecting a tiansfer of the property contained 
in it to Baldeo Singh, the respondent It will be convenient first to consider the 
character of the instrument, because certain arguments were advanced against 
its validity depending entirely on the hypothesis that it is a transfer operating 
mter vivos, and their Lordships have come to the opposite conclusion, namely, 
that it must be considered as a will 

The reasons for considering it to be a will are these It answers the defini 
tion of a will which is contained in s 2 of Act I of 1869 It was registered as a 
wH , and though that may have been done at the instance of the Registrar, it 
ceitainly was done with the full knowledge and assent of Mahara] Smgh It 
provides for contingencies which are not ascertainable, or may not be 
ascertained, until the death of the testator for instance, the contingency of his 
having a child, which he had not at the time of the will, and the contingency 
of his leaving a widow surviving him It does not purport to give to anybody 
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any possessory or present interest until the death of Maharaj, the donoi And 
it makes a gift to the children of Maharaj, which, if it be a deed of transfei 
operating at once, cannot take effect, because no child was in existence , 
whereas, if it is a will, the gift may C8013 perfectly well take effect All 
those aie very stiong indicia of a testamentary charactei , and the question is 
whether they are overborne by evidence tending in the opposite direction 

As regards judicial opinion, it may be observed that the question of will 
or deed was an issue between Baldeo and Ishri after the death of Maharaj, 
before the Deputv Gommissionei of Sitapur, upon the application for muta 
tion of names , and he held it to be clearly a will The Judicial Commis 
sioner in the present case gives no opinion upon the point The District Judge 
thinks that it is a deed, though he says it is not ver> material whether it is 
held to be one or the other His reasons for thinking it to be a deed are 
that the donoi Maharaj uses the word “ tamlik'’ (*' assign '’) and calls his deed 
a ** tamliknama, ” and he has it stamped as if it were a deed It appears 
that the stamp is not exactly that which the instrument would bear if it 
were a deed of assignment, but the District Judge says it is not so fai distant 
from it, but that it carries to his mind a conviction that the stamp, coupled 
with the use of the name, shows that Maharaj intended something different 
from a will Then lie sa> s that it cannot be a will, because it affects the 
property in the lifetime of Maharaj , but that seems to then Lordships to 
be an assumption of the question Of couise if it affects the propeity m 
the lifetime of Mahaiaj it cannot have a testamentary character, but the very 
question is whether it does affect the property m the lifetime of Maharaj 
The District Judge does not asssign any additional leason foi thinking it does 
affect the property in that wa^ 

Ml Wood)offe in his argument lelied veiy stiongly upon the use ot the 
word assign,” and upon the leservation of a life interest lo the donor 
No doubt both those circumstances tend towards the conclusion to which 
Mr Woodrofc wished to lead then Lordships, but they are by no means conclu 
sive If they had been the words of an English conveyancer preparing an 
English instrument they would have afforded a veiy stiong argument , but 
the instrument was prepared by Lai Sundar, and we must not construe with 
too great nicety, or assign too much weight to the exact words that he uses 
for a transfer of property, as if he were accuiately weighing the ditteience [802] 
between a testamentary instrument and one opeiating intc} vivos We must 
remember that wills are oomparativelv new in any part of India, and are of 
more recent introduction in Oudh in respect to this class of propeity So with 
respect to the leseiwation ot a life interest The will being not a ver> famihai 
instrument to the people who prepare it or who sign it, the testatoi often does 
express a great anxiety that he shall not be considered to have parted with 
anything in his lifetime, and then Lordships have seen here instruments 
which most unquestionablv were wills, and intended to opeiate as such, in 
which nevertheless there have been expiessions upon the face of them mtimat 
lug that the testator intends to remain the owner of his property until he dies 

Upon the whole, therefore, looking at what are the substantial charac 
tenstics of the document which have been leferred to, setting aside mere 
matters of form and what may be considered as technical expressions, their 
Lordships think that the reasons for holding it to be a will have a decided 
preponderance ovei those which would lead them to hold it to be a deed 

It remains to consider the objections to the validity of the instrument 
considered as a will First, it was said that the disposition made by it was 
beyond the power of Maharaj Singh, because the property was governed by a 
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previous will or declaration, whichever it may be, of Beni Singh, dated the 8th 
March 1860, which fixed a character upon the property that no subsequent 
possessor could depart from The answer to that is that Act I of 1869, s 11, 
gives not only to the original taluqdar, but to every heir and legatee of a 
taluqdai, power to transfer or to bequeath the estate which is granted to him 
It was suggested that s 11 is controlled by s 19, in which there is a proviso, 
“ that nothing herein contained shall affect wills made before the passing of 
this Act ” But s 19 is for the purpose of applying to wills made under Act 
I of 1869 a number of sec lions contained in the Indian Succession Act , and 
their Lordships are of opinion that the proviso only applies to the sections 
or provisions contained in s 19, and not to those contained in the whole 
of Act I of 1869 

[803] Then it is said that there was undue influence used to coeice Maha 
ra] Singh into executing the instrument On that point there is the finding of 
both the Courts below against the appellant, and the subject matter is one on 
which this Board would be exceedingly reluctant to disturb concurrent findings 
of the Court below But it is said that they ought to be distuibed, because 
evidence of undue influence was tendered and leiected It becomes important 
then to see whether there was any evidence tendered foi the purpose of showing 
any undue influence It is not shown that any such evidence was tendered, 
excepting what is called a revocation, or an attempt to revoke, by Mahara], 
long after the date of the mstiumont in question Now of course it might 
happen that a revocation oi an attemiit to revoke should be accompanied by 
circumstances showing that undue influence had been used in piocuiing the 
execution of the instrument oi throwing light upon that question But no 
such circumstances are suggested In the argument of counsel nothing is 
spoken of but the bare tact of what is called tin revocation, which it is said is 
a ]!«levant fact coiioboiative of anothei lelevant fact, viz , the undue influence 
On the passage which shows how the Couit dealt with the matter the same 
remark occurs And the reasons given foi appealing to the High Court 
seem to make it quite conclusive that no other evidence was tendered There 
are two separate reasons — one relating to undue influence and the other 
relating to the levocation The one lelating to undue influence uses this 
language From the time when and the manner in which document C was 
executed, and the circumstances under which such an unnatural and unusual 
disposition of a valuable piopeity was unnecessarily made by Mahara] Singh, 
the prosumptions and xirobabilities are very stiong in support of the oral 
evidence adduced by the plaintiff in proof of the document having been obtain 
ed by means of fraud, misrepresentation, coercion, and undue influence That 
raises the whole question as to what occurred at the time when the document 
was executed , and no evidence was excluded on that point Then the 18th 
reason for appeal is “ The lower Court is wrong in having excluded oral 
evidence of the cancellation of the document C by Mahara] Singh and [804] 
it goes on to argue that oral evidence of that fact was admissible So that it 
IS quite clear that the fact alone was to be proved by the rejected evidence, 
and it IS impossible to suggest that the fact standing alone would have any 
bearing on undue influence used on the execution of the instrument 

All the other arguments against its validity, as to its return into Maharaj’s 
handst its cancellation, non delivery of possession, and so on, turn upon the 
hypothesis that the instrument was a transfer and not a will , and therefore it 
IS not necessary to make any further observations upon them The conse- 
quence IS that all the objections to Bxhibit C fail , and as to hst A, the smt 
must be decided against the appellant 
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Now their Lordships come to list B, which comprises things not affected 
by JJxhibit 0 With respect to that property there was an alteration m the 
issue settled by the first Court, and a great deal of argument was used to show 
that there ought to have been no such alteration , but ic is quite clear that the 
appellant is not damnified by it, whether it was right or wrong If he could 
claim the whole of the property, and when that was decided against him 
could fall back and claim half, he might possiblv be injured by the alteration 
of the issue , but he cannot do that, because the impartibility of the property 
is and always has been common ground between him and the respondent 
Treating the property as impartible, the case can be argued in favour of the 
appellant just as well under the issue as it stands as it could be argued under 
the issue as it w^as originally framed 

As the issue stands the argument is presented in this way Mr Woodroffe 
says that as between Beni and his three sons the latter take by way of 
unobstructed inheritance, that if the pioperty had been subject to the oidinary 
law of the Mitakshara, on Beni's death the three sons would have taken, but 
it is an impartible property, and therefore the eldest son Maharaj took the 
whole , on the death of Maharaj the question comes, who is the heir to Beni 
and again, the estate being impartible, the eldest must take the whole And 
a passage was read from Mr Mayne’s '' Hindu Law," referring to authorities, 
and saving that in general such estates — that is, impartible estates — descend by 
the law of primogeniture 

[805] Now, however tiue it may be that, if there is absolutely nothing to 
guide the mind to any other conclusion, an impartible estate will descend 
according to the law of primogeniture, it is impossible to say that there is no 
such guide in this case \s to the taluq, theie is a great deal of evidence 
to the effect that the law of primogeniture has not prevailed On the 20th 
Februaiy 1860, Beni Singh, the then taluqdar, being called upon to staje 
what the law of devolution of the estate is, sa>s ‘ The usage established 
by prescription in petitioner s family is still in force namely, that out of 
several sons an able one had up to this time been selected and nominated as 
taluqdar, without reference to seniority , and then he prays that the Govern 
ment will select an able one That is to say, according to him, the law 
which 18 familial to us under the name of Tamstiy, or something very like it, 
prevailed in his family 

On the 8th March 1860 Beni Singh executed an instrument by which he 
states his desire that aftei his death his estate shall be maintained in his 
family entire and undivided according to the custom of Eaj gaddi, the younger 
brothers leceiving maintenance from the Gaddi nashm, the successor to the 
estate for the time being That document is not without ambiguity, but it 
does not assert the law of primogeniture with clearness 

The next document is a par wan a issued b> the Deputy Commissioner of 
Sitapur to Beni Singh on the 19th of August 1861 , and it seems to have been 
issued because the Government had not been told with exactitude what the rule 
of succession was or was to be The parwana runs thus “ You are 
instructed that if the rule of primogeniture or the custom of Masnad Nashm be 
not in force in your family, it is essentially necessary that you should execute 
a will naming your successor therein * Now Beni Singh does not leply to 
that, that the rule of primogeniture was in force in his family, and therefoiehe 
did not wish to execute a will , but be answers, “ in compliance with your 
order conveyed in the foregoing letter, I will execute my will in favour of an 
heir ** It does not appear that Beni Singh did execute any will, but he 
promised to make a will on the footing that the rule of primogeniture was not 
m force in his family 
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COM] The next act ib the formation of the lists of taluqdaries , and in 
that important operation we find the taluq entered, not in list 3, whioh contains 
the primogeniture estates, but in list 2, which contains the estates which go to 
a single hen 

Now, in all these proceedings it is the taluq, or the property compni^ in 
bst A, which is the main object, though statements are made in general tt^s 
as to the custom of the family But in 1872 a suit was instituted by Isbri, 
the present appellant, to recover from Maharaj Singh the taluq, and also move 
able property valued at Bs 84,000 Baldeo Singh was also made a defen 
dant to the suit, so that whatever was decided in that suit was decided 
between the parties to this appeal The Bs 84,000 would seem to come 
under the same considerations as the moveables in list B in the present suit 
It is observable that in the present suit, list A contains no moveables at all 
All the moveables are in list B , and though it is not so clear as might be 
wished, the probability is that the moveables which were the subject of the 
suit of 1872 were governed by the general custom of the family 

In that suit Ishri filed a written statement m which he says ** On the 
20th February 1860 plaintifi’s fathei, by a will of the same date ' — meaning 
the statement made to the Government— “ stated the family usage regarding 
succession, which plaintiff’s father desired to be followed after his death ” 
Then he is examined , and in his examination he says In my family the 
eldest brother has never succeeded to the taluq , ’ and he gives one or two 
instances to show that such is the fact In giving judgment, the Deputy 
Oommissioner of Sitapur observes that all he has to consider is the plaintiff’s 
title to the taluq Kanhmow He takes a distinction between the considera 
tions that apply to the taluq Kanhmow and the considerations that apply to 
Himchaina — something which was the subject of a s ibsequent grant , but he 
takes no distinction between the considerations that apply to taluq Kanhmou 
and those which apply to the moveables on which he is deciding 

The case set up by Ishri principally consisted of a document which was 
held to be forged , and it is remaikable that m that document he continues 
to put into Beni’s mouth the assertion of the principle that the ablest person is 
to succeed , and aftei [807] extolling the intelligence and gravity of temper and 
othei good qualities of Ishii, Beni is made to say in ihe forged instrument 
that he desires Ishii to succeed him in prefeience to Maharaj or Baldeo 
But the Deputy Commissioner of Sitapui dismissed the suit on the ground 
that, though there was evidence that it was the custom of the family for 
the most able to succeed, there was no evidence that Ishri had been selected 
as such Towards the end of his judgment he says “ There is no doubt that 
this was the custom in most taluqs m this district, and was probably the 
custom of the smaller taluqs m the greatei part of Oudh Wills, however, at 
that time were unknown ’ 

That seems very like a decision with regard to property other than the 
taluq, that Tamstry rather than primogeniture was the governing rule of the 
family Even if the decision concerns the taluq alone, their Lordships con 
sider that the District Judge in this case is quite right when he argues from the 
law relating to the taluq to the law relating to aU the other family property, 
and says there is a presumption from the actual decisions relating to the taluq 
that the family property followed the same law, or rather, as he puts it 
accurately, there is no evidence to show that the other family property 
fcfflowed a line of devolution different from that of the taluq 

m 
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Whether the evidence would prove the case as regards list B in favour of 
the respondent if he were the party claiming and the appellant were in posses 
Sion, is not now the question The question is, whether the appellant, having 
the onus probandt on him to show that primogeniture is the law of the family, 
has proved his case , and he certainly is very far indeed from proving his case, 
the evidence so far as it goes being the other way 

The appellant, therefore, fails on all his points , and their Lordships will 
humbly advise Her Majesty that the appeal be dismissed with costs 

Appeal dismissed 

Solicitors for the Appellant Messrs Watkins d Lattey 

Solicitors for the Respondent Mr W Buttle ’ 

NOTES 

( See (1904) 3 G L J , 370 ~8 C W N 614 aR regards the tests to deteimine whether 
a particular document is a will or not 

See (1901) 23 All , 369 (382), as regards succession to impartible estates being determined 
by family usage , also (1885) 9 Bom 198 (213) ] 


[808] ORIGINAL CIVIL 

The ^ndt 9th and 16th Jtine, 1884 
Pbesent 

Mb Justice Pigot 

Sutherland 

versus 

Singhee Churn Dutt 

Code of Civil Procedure, Act XIV of 1882, 5 135 — Affidavit of documents — 
Production of documents —Inspection of documents — Specific performance 
of contract to purchase’- Refusal to allow inspection 
In a suit for specific performance of a contract to purchase an mdigo factory, the defen 
dant denied that the agreement relied on was final, and alleged that the plaintiff had induced 
him to sign the agreement by means of representations regarding the nature, the extent, 
the value, and the net income of the property, all of which representations the defendant 
charged were false and fraudulent to the knowledge of the plaintiff The plaintiff, in his 
affidavit of documents, set out a list of title deeds evidencing his title to, and the books of 
accounts and other papers and documents relating to the property agreed to be purchased, and 
these he claimed to withhold from the defendant’s inspection on the ground that they were 
not sufficiently material at that stage of the suit 
Beld, that the documents were not protected 

* Original Civil Smt No 99 of 1884 
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This was an application to consider the sufficiency of the plaintiff s affidavit 
in venfication of his list of documents, made in a suit for specific performap^d 
instituted by the plaintiff against the defendant The plaint stated that on 
the 6th of October 1883 the defendant had, in Calcutta agreed in writing tb 
purchase fiom the plaintiff the Bamnaghur Indigo Factory and Silk Filature 
situated m the districts of Moorshedabad and Nuddea for Bs 1,25,000 as from 
the first of September 1883 , that plaintiff guaranteed the net income to be 
Bs 13,000 a year , and that the defendant was to take over the dena powna 
and pay for the outlay made by the plaintiff on the concern since the 1st of 
September 1883 The plaint went on to state that the defendant refused to 
perform the agreement , that the defendant had laid out on the factory on the 
defendapt’s account, since the Ist of September 1883, a sum of over Bs 15,000, 
and that the plaintiff was willing to perfoim his part of the contract Ceitain 
correspondence which had passed between the parties and between their 
solicitors was annexed to the plaint 

[809] The defendant pleaded that the Court had no jurisdiction to enter 
tain the suit , he denied the agreement set out in the plaint, save so far as in the 
written statement admitted , denied a refusal to perform, or that the plaintiff 
was ready and willing to perform He then stated that on the 6tb day of 
October 1883, one Co/en, whom he charged to be the plaintiff's agent, came to 
him and asked him to buy a zemindari, called Bamnaghur, with indigo factory 
and silk filature attached, alleging that it contained from 13,000 to 14,000 
bighas of land, that the Government revenue was from Bs 40,000 to 
Bs 42,000 , that the net annual income was Bs 13,000 (besides the profits of 
the indigo factories and silk filature) , and that the owner wanted Bs 3,00,000 
for it The defendant (who denied all knowledge of the existence of the pro 
pprty until informed by Cozen) offered to treat foi the purchase if the price 
were reduced Thereupon Cozen went away from the plaintiff's house, returned 
again in the afternoon of the same day, and took the defendant to the plaintiff's 
office, at No 1 Commercial Buildings, where they saw the plaintiff, who, 
the defendant alleged, contiimed the representations regarding the property 
which had been pieviouslv made to the defendant by Cozen The plaintiff also 
stated that the ryots on the property had no mouiost right , that they paid a 
bonus of Bs 5 a bigha on re settlement , that the factory house had cost 
Bs 40,000 to Bs 50,000 , and that he was prepared to prove by documents 
and by admission of the rvots that the net annual rental was Bs 13,000 The 
defendant, «9n his written statement, further went on to say that after some 
4 bargaining, which was conducted by the defendant on the basis of the informa- 
tion given to him by the said T E Cozen and the plaintiff as aforesaid, for 
no papers of any kind were produced oi shown to him, and relying entirely 
upon such information and upon the assertion of the plaintiff, that the said 
zemindari, with the said factories and filatures attached, was worth more than 
Bs 1,25,000, the defendant agreed to pui chase the same for the said sum of 
Bs 1,25,000, provided his attorney approved of the plaintiff s title thereto 
the defendant also agreed to purchase the zemindari as from the Ist September 
1883, allowing the plaintiff all moneys laid out since that date on the factory, 
and also agreed to take over [810] the dena powna at a late agreed oo 
Immediately after this mterview (according to the defendant’s work sheet) the 
parties proceeded to the o&ce of the plaintiff s solicitors, where, at the ingtanoft 
of the plaintiff, a draft agreement was prepared by Mr T C Orr, which draft 
was taken away by the defendant with the plaintiff’s consent, for the express 
purpose of having it approved by bis solicitors before be sign^ the 
Before leaving the office of the plaintiff’s solicitors, the defendant, at the 
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instance of the plaintiff, signed (without reading it) a letter then and there 
written by Mr Orr whioh the defendant believed contained the terms agreed 
on between the parties as aforesaid 

The defendant then submitted that (1) the lettei of the 6th of October 
1883 was never intended to be a final agreement , (2) that if the said letter 
were found to be a final agreement, then the defendant was induced to sign by 
means of false and fraudulent representations concerning the nature, value, 
extent, and net income of the property made by the plaintiff to the defendant , 
and (3) supposing the letter were final and there was no fraud, then that the 
plaintiff's conduct in withholding from the defendant all information concern* 
mg the property, and m refusing to produce or show to the defendant any 
deed or document concerning the same, disentitled him to the relief claimed 
In support of the last ground of defence the defendant referred to the corre 
spondence annexed to the plaint, from which it appeared that the plaintiffs were 
not wilhng that the defendant should get possession of the deeds, documents, 
etc , until after he should have paid the earnest money, namely, Bs 10 000 

On the 26th of May 1884 the plaintiff filed an affidavit verifying a list of 
documents set out in a schedule thereto The material poitions of this affidavit 
are as follows 

“ (l) That I have in my posse«JSion or power the documents relating to 
the matters in question in this suit set forth in the first, second and third 
parts of the schedule hereto annexed 

“ (4) That I object to produce the said documents set forth in the third 
part of the said schedule hereto 

‘‘ (5) That I do so object to produce the said last mentioned documents, 
on the ground, as I am advised and veril> believe, that the defendant is ngt 
entitled to inspect the same, which consist of [ 811 ] the title deeds evidencing 
my title to, and the books of account and othei papers and documents relating 
to, the indigo factorv, silk filature and property in the agreement, dated the 
6th of October 1883, in the plaint m this suit mentioned, until this Honour 
able Court shall have decided and determined in this suit whether the said 
agreement constitutes a valid and binding contract in law for the sale by me 
of the said indigo factory, silk filature and other property to the said defendant, 
which is the mam question raised upon the pleadings in issue between the 
defendant and myself in this suit ’ 

Mr Bonnerjee for the defendant contended that the affidavit was insuffi- 
cient to guard the documents mentioned m the third part of the schedule from 
inspection by the defendant, regard being had to the issue raised by the 
pleadings in the cause 

Mr Phillips, contra, cited Kettlewell v Barstoiv (L B , 7 Ch App , 686) 
Saull V Browne (L B , 9Ch App , 364) , Heuqh v Ganett (44 L J Ch N S , 
306) , Adams v Fisher (3 M & Cr , 526) 

Mr Bonnerjee in reply 

Pigot, J • — The defendant seeks inspection of certain documents of the 
plaintiff, which plaintiff claims that he is entitled, under section 135 of the 
Code, for the present to withhold 

This IS a suit for specific performance m which several defences are set 
up one, that no contract was ever entered into , another, that if such a con 
tract was aver entered into, the defendant was induced to enter into it by the 
misrepresentation of the defendant 
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The acts of misrepiesentation alloged by the defendant are, perhaps, a$>to 
some of them, somewhat loosely indicated in the written statement Butiuft 
to one, which I must for the purpose of the present application at any rs4!0 
treat as material, it is clear enough 

The defendant alleges that the plaintiff represented to him before^he 
negotiation, or the contract, whichever it was, was entered into, that the pro- 
perty to be sold was of the net annual value of Es 13,000 The defendant’s 
case is, that this was a false representation, and that at the outside the net 
annual value [812] was to plaintiff’s knowledge very greatly below Bs 18,000 
Upon this question the parties are at issue 

Another question arises in the case with respect to the annual value of 
the property In the letter of October 6th, which plaintiff alleges, and defen- 
dant denies to have been a final agreement, it is recited that the plaintiff 
guarantees the net annual income to be not less than Es 13,000, and that if 
the annual income be less than Es 18,000, a proportionate reduction is to be 
mAde in the price 

The defendant alleges that the property offered to him was described to 
him as a zemindari, and that the net annual value meant the annual net 
rental derived therefrom over and above Government revenue, assessments and 
such like outgoings 

This the plaintiff denies, alleging that this stipulation referred to net 
annual income derued from all sources of income, including the income derived 
from certain mulberry cultivation carried on upon the estate , and also as 
I conclude the income derived from the indigo factory and silk filature on 
the property, that property being indeed described in the letter of October 
6th, drawn up by the plaintiff’s solicitor, and signed (though, as he alleges, 
not read) b> t^^e defendant, as the Eamnaghur Indigo Factory and Silk 
Filature 

The defendant m paragraph 21 of his wiitten statement alleges that not 
merely did the property not >ield the Es 13,000 net annual value in the sense 
attributed by him to those words, but that even as an mdigo factory it had 
been carried on for years at a loss, as the plaintiff knew 

Those are the two chief points in dispute between the parties as to the 
question of greater or less money value, and the representation or guarantee 
said to have been made or entered into respecting it 

Then, there is another dispute closely connected with the above, namely 
— what it was, which was offered to the defendant 

The defendant says what plaintiff offered him for sale was a zemmdan 
With a profit lent , with, no doubt, a factory, etc , on it , combining this, with 
the previous contentions, he in result, alleges that he was offered, as a pro- 
fitable zemindari, what was in truth a worthless trading concern 

[818] The plaintiff says what he sold was an indigo factory, etc , with 
rent-paying tenants on the land , and that it was a valuable property There 
are no doubt other questions raised m the suit, but I do not think I need 
advert to them for the purpose of the matter now before me 

The documents which the plaintiff claims to withhold from inspection are 
those set out in part III of the schedule to his affidavit, and consist of title- 
deeds evidencing his title to and the books of account, and other papers and 
dcM^uments relating to the mdigo factory, silk filature, and other prc^rty in 
the agreement, dated the 6th October, mentioned 
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He says the defendant is not entitled to inspect these documents until it 
^hfirll have been decided m this suit whether or not the agreement sued on m 
the suit was or was not binding on the defendant It was argued for the 
plaintiff that defendant would not be allowed to go into the question of title 
at the heanng , that the question at the hearing would be simply, was there a 
binding contract , and that upon that being found, if it should be found in 
favour of the plaintiff, the Court would direct the usual reference as to title, 
until which time, the right to inspect those documents would not arise, the 
issue upon which their contents would be material not arising until then 

If the matter stood solely on that footing, I should accept the plaintiff's 
contention and refuse the discovery sought The case of the defendant is not 
so framed (I will put it no further) in respect of the mere question of title, as 
to lead to a departure from the usual, though not absolutely invariable, 
practice of directing a reference 

But it IS not upon a mere question oi title that discovery of these docu 
ments is now sought Upon one question, whether the contract, if made, is 
voidable on the ground of misrepresentation, they are or they probably are, or 
they may be, material to the defendant’s case So far as I can ]udg6 from 
the correspondence, 1 should think it probable that they are material I do not 
like saying more than that , it is not the time to construe the letter of October 
6th But it IS enough if they may reasonably be thought material to an issue 
which must be raised at the hearing 

' cam It 18 obviously a case, which it is better not to discuss, at this 
stage, a ]ot more than is necessary else there are one or two further con* 
siderations to which I might peihaps refer I shall only add that I am glad 
to think that the burden of inconvenience here is lighter than in some cases 
which might be imagined in which inspection of the title deeds might ^be 
ordered The documents which the plaintiff seeks to withhold would have 
been, as I gather from the correspondence, always open to the defendant’s 
inspection, had he paid his deposit , yet even then the present defence would 
have been available for him if his case be true, and he had paid the money 
before discovering the facts on which it is founded 

I feel the objection to ordering discovery of a paity's title deeds, when it 
can be avoided, that if I saw my wav to it, I should let the questions of 
misrepresentation and the one or two other questions to which I have not 
particularly referred, stand over until the question of the effect of the signature 
by the defendant of the letter of October 6th could be determined But I 
cannot do it It would be perhaps to order two distinct trials follow^ed bv ^ 
reference as to title 

The plaintiff must give the discovery sought for, costs to be costs in the 
cause 

Messrs Barrow and Orr for the Plaintiff 
Messrs Beeby and Butter for the Defendant 
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The 5th Jwne^ 1884 
Present 

Sir Richard Garth, Kt . Chief Justice, Mr Justice Mitter, 

Mr Justice McDonbll, Mr Justice Prinsep, and Mr Justice Wilson 


Gossami Sn Sri Gridhariji Mahara] Tiokait Plaintift 

versus 

Purushotum Gossami and others Defendants 

Civ^l P)Ocedure Code^ Act XIV of 1882^ ss 575, 597 — Decision when appeal 
heard by two or more Judges — Letters Patent of 1865, els 15, 36 

Section 575 of Act XIV of 1882 does not take awav the right of appeal which is given by 
clause 15 of the Letters Patent 

When the judgment of a lower Court has been confirmed under s 575 of the Code of 
Civil Procedure, by reason of one of the Judges of the appeal Court agreeing upon the facts 
with the Court below, an appeal will lie [615] against such judgment, notwithstanding the 
terms of s 575 — ippajt Bhivrav v Shtvlal Khubchand (I L R , 3 Bom , 204) approved 

This was a suit to recover a temple and certain properties dedicated and 
belonging thereto, which was heard by Mr Justice Cunningham on the Original 
Side of the High Court, who made a decree m favour of the defendants, dismiss- 
ing the plaintiff’s suit 

• The plaintiff appealed, the mam point for decision being one of limitation, 
which depended on a question of fact , as to this question of fact, the Court 
consisting of the Chief Justice and Mr Justice Wilson differed in opinion , Mr 
Justice Wilson agreeing with the Couit below The appeal, therefore, was dis 
missed, and judgment given (in accordance with s 575 of the Civil Procedure 
Code) in confirmation of the judgment of the lower Court The plaintiff 
appealed under s 15 of the Letters Patent against the judgment of Mr Justice 
Wilson andapplied to the Chief Justice for the nomination of a Bench to hear 
the appeal 

The Chief Justice considered that as there was a serious difference in 
opinion amongst the Judges of the High Court as to whether such an appeal 
would lie, the question ought to be referred to a Pull Bench The question referred 
being — whether, where the judgment of the Court below has been confirmed 
under s 576 of the Code, by reason of one of the Judges of the appeal Court 
agreeing upon the facts with the Court below, an appeal may still be had 
against that judgment, notwithstanding the terms of s 575 

The Advocate General (Mr Paul) (with him Mr Oasper) for the Appellant 

Section 16 of the Charter gives an appeal where the Court is equally 
divided Section 675 of the Code of Civil Procedure lays down the rules as to 
decisions where the appeal is heard by a Bench of two Judges It, however, 
leaves untouched s 15 of the Charter, and this is shown by s 697 of the Code, 
which gives no appeal to the Privy Council where two Judges differ in opinion 

^The case of Appaji Bhivrav v Shtvlal Khubchand (I L B , 3 Bom , 204) 
laySi^down that s 36 of the Letters Patent is superseded by s 675 of the Code, 
and s 575 does not touch appeals, but only references Clause 16 [816] la^ 
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il^refore, untouched by s 575, an appeal will therefore he The case of Banee 
$hJi/mo Moyee v Luchmeepui Doogur (7 W R , P B , 512) shows that an 
ap^al lies under s 15 of the Ghaiter 

Mr (with him Mr' Bonnerjee miMx HandZey) for the Respondent 

Section 15 of the Charter was adapted to a different state of affairs to 
what we have now Section 36 of the Charter gives to the senior Judge the 
decision whether on facts or law , if the decision is arrived at by casting vote 
of the senior Judge, the Charter gave an appeal^ That mode of deciding appeals 
has been done away with by s 575 of the Cod^, which 4ays down that unless 
there is a majority, the decree is not to be interfered with , this does not come 
within the purview of the Charter Section 15 of the Charter gives an appeal, 
and the question is, is that appeal taken away by s 595 Section 575 has made 
a difference by taking cases decided by the voice of a senior Judge out of the 
category of the Charter 

In clause 15, my argument rests on the word “ judgment ”, ‘ judgment ’ 
means a judgment given in the manner provided by clause 36, and has no 
reference to a judgment under s 575 If this is correct, the clause goes on to 

give an appeal to the Privy Council Then does s 597, without noticing the 
last part of clause 15, take away the appeal to the Privy Council ^ I submit not 
The opinion of the Pull Bench was as follows — 

We think that s 575 of the Civil Procedure Code does not take away the 
right of appeal which is given by clause 15 of the Letters Patent 

We agree in the view taken by the Bombay High Court in the case of 
Appajt Bhtviav v Shtvlal Khubchand (I L R , 3 Bom , 204), that the effect of 
s 575 of the Code is to supersede the piovision in clause 36 of the Letteis Patent, 
that m the event of any disagreement between two Judges of a Division Bench, 
the judgment of the senior Judge shall prevail , but (sic), and still that notwith- 
standing that section, clause 15 of the Letters Patent lemains in full force 
One very cogent reason, which has induced us to take this view, and 
which seems almost conclusive upon the point is, that [8i7] if the appeal 
under clause 15 of the Charter were taken away, a judgment in this Court of 
a Judge in a Division Bench, vho agreed with the Court below upon a ques 
tion of tact, would be absolutely hnal Howevei important the case might be, 
no appeal would he to the Privy Council from that judgment This is clear 
from s 597 of the Civil Procedure Code, which enacts that “ no appeal shall 
lie to Her Majesty in Council from the judgment of one Judge of the High 
Court, or of one Judge of a Dnision Court, or of two or more Judges of the 
High Court, where they are equally divided in opinion ’ 

It 18 , therefore, we think, obviously intended that in an> such case an 
appeal should be had in the hrst instance to a Division Bench of the High 
Court, before an appeal can be preferred to Hei Majesty in Council, and such 
an appeal can only be had undei clause 15 of the Charter 

We are of opinion, therefore, that the question leferred to us should be 
answered in the afSrmative 

Attorney for Appellant Baboo Aushootosh Dhtu 
Attorney for Respondent Mr PtUar 


NOTES 

[ Similar rulings have been given in 25 Mad , 548 , 11 M L J , 10 (14) 20 Gal , 762 , 
28 Cal , 517 , 13 Bom , 449 , 18 Bom , 355 , 8 All , 105 , (1913) 17 C L J 206 The case 
of (1889) 11 All , 176 (180) should bo distinguished on the ground that the Code did not apply 
there having bew no hearing of the appeal j 
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APPELLATE CIVIL 

The 10th June, 1884 
PltES£NT 

Mb Justice McDonblu and Mb Justice Field 

Ishan/Uhunder Eoy Judgment debtor 

versus, 

Ashanoollah Khan Decree-holder 

Bxeoutum of electee. Power of Court to stay — Code of Ciml Procedure 
(Act XIV of 1882), 44 239, 250, 243 and 246 

It 18 not open to the Court to refuse to execute a decree against which no appeal has b^n 
preferred and the time for appealing againsb which has expired 

Onb Ashanoollab Khan obtained a decree for enhancement of the rent of certain 
taluqs, together with other decrees for the rents of those taluqs for the years 
1279 — 1283 Against these decrees an appeal was preferred to the Privy 
Council, and pending that appeal the High Court passed an order for stay 
of execution [818] Meanwhile Ashanoollab obtained an ex parte decree for 
the rents of 1285 — 1288 in respect of the same taluqs In the course of 
the execution proceedings the judgment debtor objected that the execution of 
the latter decree could not pioceed, as the execution of the decree for the rent 
of the previous years had been stayed by the order of the High Court on 
account of the appeal to the Privy Council The Suboidmate Judge adverted to 
the circumstance of the ex parte nature of the decree, and disallowed the 
objection mainly on the ground, it would seem, that the property attached in 
execution of the deciee was other than the taluqs oi undertenure to prevent the 
sale of which the execution of the prior decrees had been stayed From that 
order the judgment debtor appealed to the High Court The High Court at 
first refused the appeal, as a copy of its order staying execution of the preMOUS 
decrees had not been placed before it, nor had the appellant tendered sufficient 
security Upon a subsequent application in the same matter, the High Court 
granted a review of its former order and restored the appeal 

Mr Phillips and fiaboo Onsh Chmider Chowdhry for the jVppellant 

Mr Evans, Baboo Srinath Banerji and Baboo Kuloda Kinkur Boy tor the 
Bespondent 

The Judgment of the Court (McDoNELL and Field, JJ ) was delivered by 

Field, J —This is an appeal against an order of the Subordinate Judge of 
Tipperah, dated 18th August 1883, refusing to stay the execution of a decree 
The facts of the case are briefly these The decree-holder obtained a previous 
decree for enhancement of the rent of certain taluqs That decree, together 
with other decrees for the rents of these taluqs for subsequent years, is at 
present under appeal to the Privy Council The years, the rents of which 
are thus sub judice, are 1279 — 1283, inclusive In the case now before us an 
ex-parte decree was obtained for the rents of 1285, 1286, 1287 and 1288 
Against that decree no appeal was preferred, and the time for preferring" an 
appeal has now expired Under these circumstances, the question anses 

• ’i^pSilfrom^OrdeiTNo 841 of 1888, agamst^e older of 'Batm'^nia llatli Itol, 
second Babordinato Judge of Tipperah, dated the 18th of August 1888 
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[i#r trlie Ootirt of Furst Instance had any jurisdiction to refuse to [ 818 } 
ate the decree There is no express provision in the Code of Civil 
iure for such a case But it has been contended that there are sections 
|e Code which appear to contemplate the existence of such a discretion in a 
I of First Instance as regards a decree against which no appeal has been 
preferred Sections 239 and 250 have been referred to, and the words in the 
latter section — ** unless ha sees cause to the contrary — have been relied 
upon as indicating the existence of such a discretionary power It appears to 
us that these words are sufficiently explained by a reference to express 
provisions contained in other sections of the Code, (see, for example, s 246) 
which provide for setting off cross decrees against each other, the effect 
being that no execution of the decree for the smaller amount will take place 
We may also refer to s 243, and we may bear in mind that when a decree- 
holder dies, while execution proceedings are pending, the Court may properly 
see cause not to issue its warrant until a proper person has been substituted 
on the record in the place of the deceased decree-holder We are therefore 
unable to say that there are any provisions in the Code which indirectly 
empower a Court of First Instance to refuse to execute a decree against which 
no appeal has been preferred, and the time for appealing against which 
has expired , and we think that we would not be justified in importing into 
the Code a provision which the Legislature has not thought fit to insert 
expressly or by necessary implication We are of opinion, therefore, that the 
Subordinate Judge had no power to refuse execution of this decree It must 
be borne in mind that even if the judgment debtor succeeds in his appeal to 
the Privy Council, inasmuch as the present decree is not under appeal and 
would therefore not be directly affected by the result of the appeal in the Privy 
Council case, the decree-holder would still be entitled to demand execution, 
unless and until proceedings were taken either to obtain an injunction or to 
obtain a modification of the decree upon review We must therefoie dismfss 
this appeal, but, having regard to the circumstances, we think it should be 
without costs The order passed as to costs when this appeal was dismissed 
on the previous occasion will stand 

Appeal dismissed 

NOTES 

[ See (1890) 15 Bom , 307 (808), regards execution at the instance of assignees ] 
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[820 J APPELLATE CIVIL 

The lOih June, 1884 
Pbesent 

Sir Richard Garth, Knight, Chief Justice, and 
Mr Justice Beverley 

Nuddyarohand Shaha and others Plamtifits 

%ersm 

Meajan and another Defendants 

Encrocichmenf by tenant — Landlords tight — Encroachment 
acquiesced in by landlord 

If a tenant during his tenancy encroaches upon the land of a third person, and holds it 
with his own tenure until the expiration of the tenancy, he is considered to have made the 
encroachment not for his own benefit but for that of his landlord , and if he has acquired a 
title against the third person bv adverse possession he has acquired it for his landlord and 
not for himself 

This was a suit brought to recover possession of cottahs of land 

The plaintiffs were taluqdars and claimed the land as belonging to then 
ancestral taluq which they held under defendant No 2 

Defendant No 1 stated that the plaintiffs had never been in possession of 
the land, and that he (defendant No 1) had been put into possession by the 
defendant No 2, who was his /ammdar 

The Munsiff found that the land did not belong to the plaintiffs’ taluq , 
but considered that it belonged to defendant No 2, and that as it adjoined 
other lands of the plaintiffs, they had at some time or other appropriated it by 
encroachment But he further held that the plaintiffs had occupied the land 
for more than twenty years, and that they had therefore acquired a valid title 
both against defendant No 1, and defendant No 2 their landlord 

Defendant No 1 appealed to the Subordinate Judge, who held that the 
plaintiffs case had been that they occupied the land as included within their 
own taluq held under defendant No 2, but that having failed to prove that the 
land was so included in their taluq, they could not be permitted to turn round 
and plead [ 821 ] adverse possession against their own admitted landlord , and 
he further held that the defendant No 1 was in possession apparently with the 
consent of the landlord, and that unless they could show a better title, the\ 
could not eject them , he therefore reversed the decision of the Munsiff 
The plaintiffs appealed to the High Court 
Baboo Dwarkanath Chakravati for the Appellants 
Baboo Joygopal Ohose for the Respondents* 

Judgment of the High Court was delivered by 

Garth, C.J , who, after stating the facts, continued — It has been con 
tended on appeal that the Subordinate Judge was wrong , and that as it has been 
found that the plaintiff had been m possession of the land for upwards of 

* Appeal from Appellate Decree No 3559 of 1882, against the decree of Baboo Dwarka 
Nath Mitter, Officiating Additional, Subordinate Judge of Mymensing, dated the 6th of 
September 1862 , reversing the decree of Baboo Jagat Chandra Das, Munsiff of Issurgunge, 
dated the Idth Jtme 1881 
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U2 years, paying no rent for it, and as the land did not form pait of his taluq, he 
be considered as having held it adversely to his landlord , and as he has 
eld it in this way for more than 12 years, he has acquired a title to it by 
aitation 

This case, therefore, directly raises the question, what the law of this 
country is with regard to encroachments made by a tenant upon his landlord s 
property 

There is no doubt whatever that b> the English law, an encroachment 
made by a tenant upon land adjoining to, or even in the neighbourhood of, his 
holding, IS presumed, in the absence of strong evidence to the contrary, to be 
made for the benefit of the landlord See the recent cases of the Eat I of Lts 
burne v Davies (L R , 1 C P , 259) amd Whttmoie v Humphries (L R , 7 C 
p.i) 

And this rule applies to all lands so encroached upon, whether the landlord 
has any interest in it oi not If a tenant, during his tenancy, encroaches upon 
the land of a third person, and holds it with his own tenure until the expira 
tion of the tenancy, he is considered to have made the encroachment, not for 
his own benefit, but for that of his landlord , and if he has acquired a title 
against the third person by an adverse possession, he has acquired it for his 
landlord, and not foi himself See Kinqsmill [822] V Millard (11 Ex, 313), 
4.ndiews v Hailes (2E and B , 349), and this doctrine appears to have been 
adopted here in the case of Goioo Doss Boy v Issui Chundei Bose (22 W R , 
247), as well as in other cases 

It IS true, that b^ the English law, if it could be distinctly proved that 
the tenant made the encroachment adveisely to his landlord, an adveise 
possession for 12 years might then give the tenant a title by limitation , and 
probably that would be so in this country • 

But that was clearly not the case in this instance, because the plaintiff 
himself in his plaint claims the land in question as part of his taluq 

The only possible giound, as it seems to us, upon which a person in the 
plaintiff’s position could claim to retain possession of the land so encioached 
upon, would be, that the landlord had either expressly or impliedly acquiesced 
in the encroachment , or, in other words, that he had allowed the tenant to add 
the area encroached upon to his holding 

It might be supposed from the language of the judgment in the case to 
which we have last referred that the learned Judges there intended to lay 
down the rule more broadly, and to say that in all cases, whethei the encroach 
ments weie made with or without the landlord s consent, the tenant making it 
had a right to retain the land so encroached upon till the end of his tenancy 
But we have consulted our brother MiTTER as to this, and we find that it was 
by no means the intention of the Court in that case to lay down the lule thus 
broadly 

It would, indeed, seem strange if, as a matter of law, a tenant were allowed, 
without his landlord's permission, to appropriate any land which adjoins his 
own tenure, and then when his landlord complained of the trespass, and 
required him to give the land up, he were allowed to take advantage of his 
own wrong, and insist upon retaining possession of it, until the expiration of 
his tenure 

In this particular case, however, it was no part of the plaintiffs’ case that 
the isemindar, either expressly or inipliedly, had consented to the encroachment 
His case in the first instance was, [823] that the land in question formed part 
of bis original taluq That has been negatived by both the Courts 


5 CAt —72 


569 



LIi.fi. 10 Cal. 82f 


fttJRKY MOHAN BAl V 


He then contended that he had held it adversely to his landlord , bu 
that, for the reasons already given, we ha\6 found to be untenable 

The result, therefore, is that the appeal must be dismissed with costs 

Appeal dtsrmsaed ^ 


t NOTBS 

[BHGROAOHMEHT ON LANDLORD’S PROPERTY— 

The presumption is that the land enclosed from waste is added to the holding whether 
the landlord has or has not assented to the encroachment (1871) Wliitniore v HwnphneB 
(1871) L R , 7 C P , 6 

Where the tenant takes in land belonging to his landlord which was not originally in 
closed in his holding, but is not waste land, so that it is not subject to the above presump 
tion, it IS a question of fact to be decided oniall the circumstances of the case whether he has 
taken it in as part of his holding , if he has, and if he has held it for more than twelve years, 
he IS entitled to retain it till the end of his term, but must then give it up to the landlord with 
the original land — Tabor v Godfrey (1895) G4 L J Q B 246 Until the tenant perfects 
his title to the encroachment by adverse possession for the prescribed period, the landlord 
may at his option treat the tenant as a trespasser m respect thereof — (1897) 26 Cal , 802 
(308) , (1902) 16 C P L R , 38 (39) , (1903) 81 Cal , 397 (402) 

as to landlord’s rights under various circumstances in such cases, (1905) 2 G L J 

128 

As regards the limitation applicable, to a case of this sort (1908) 13 C W N , 698 J 

£10 Cal 823] 

FULL BENCH REFERENCE 

The 1 Gill June^ 1 8S4 
Present 

Sir Richard Garth, Kt , Chief Justice, Mr Justice Mittkr, 

Mr Justice McDonfll, Mr Justice Prinsep, and Mr Justice Wilson 


Hurry Mohan Rai Plaintiff 

ver<!us 

Gonesh Chunder Doss and others Defendants ^ 

litndu law — Repairs to houses held by a Hindu lady having a life interest — 
Credit — Death of hfe tenant before payment — Liability 
of estate for the debt 

A daughter succeeding to the estate ot her father ordered a quantity of lime for the 
purpose of making repairs to certain houses on the estate the repairs were completed, but 
the lady died before the debt contracted by her for the lime had been paid off 

At the time of her death there remained outstanding a large sum due as rent, which 
the lady had neglected to collect during her lifetime 

In the suit brought by the creditor against the heir of the lady and the reversionary 
heirs of her father’s estate (into whose hands the estate had passed), in which he asked for a 
decree — (1) against the estate m the hands of the reversioners , and (2) sought for payment 
out of the rents uncollected in the lady’s lifetime, or, m the alternative, that the lady’s 
personal estate might be held liable on a reference being made to a Full Bench, as to 
whether the plaintiff could enforce his claim against the estate in the hands of the heirs of 
Bai Chunder generally, or as against the amount of rents, which accrued due to the lady 
and which remained uncollected 

Held, by Mittpb, McDonBLL and Prinspp, JJ (GARTH, C J , and WILSON, J , 
dissentvng) that the plaintiff was certainly entitled to be paid out of the arrears of rent 
since collected, but that ho also was entitled to enforce his claim against the heirs of the last 
full owner of the estate generally 

C824] One Baj Chunder Doss died intestate, leaving him surviving a 
widow, Basmoni Dossee, and three daughters, Eoomaree Dossee, Poddomoney 
Dossee and Juggodumba Dossee, and five grandsons bv these daughters 

* Fun Bench Befennoe oq n judgment of NORBis, J , dated 19th 1888. 
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On the death of Ba] Chunder, Basmom became entitled as his widow to 
slldl his property, and continued in possession thereof till her death in 1871 
pn her death (Koomaree Dossee having predeceased her mother) Poddomoney 
^Md Juggodumba became jointly entitled to the estate of their deceased 
%ther, andoontinued m such possession until a partition took place, when they 
severally enjdyed the rents, issues and profits of the shares allott^ to them 
In 1878 Poddomoney died and Juggodumba thereupon became entitled as the^ 
sole surviving daughter of Baj Chunder to the whole of the estate 
Amongst the property, which thus from time to time fell to her, were several 
bnck houses , and for the repair of these houses Juggodumba, through her 
manager, ordered from one Hurry Mohun Bai large quantities of lime The 
first of such orders was made in 1873, when a hathchitta was granted to Hurry 
Mohun Bai duly signed by Juggodumba Between 1873 and 1880 accounts 
between Juggodumba and Hurry Mohun were periodically adjusted, and the 
balance found due to Hurry Mohun aftei each such periodical adjustment 
was carried forwaid , the last of such adjustments being come to m By sack 
1287 (April and May 1880), when a balance of Bs 2,145 was found due to 
Hurry Mohun, the amount being carried forward and entered in a fresh 
hathchitta, which was duly signed by Juggodumba 

Subsequently to the last adjustment, Hurry Mohun supplied to Juggodumba 
a further quantity of lime, valued at Bs 1,261, and received in part pay 
ment thereof Bs 1,000 , this transaction was then entered in the hathchitta 
abovementioned Juggodumba died on 31st December 1880, and the estate 
thereupon devolved on the grandsons of Baj Chunder 

At the time of the death of Tuggodumba there remained outstanding large 
sums of money due to Juggodumba as lents which had become payable to her 
in her lifetime, and had been uncollected, but which since her death had been 
realized by the [829 j Beceiver who had been appointed in a suit brought* by 
the grandsons for partition of the estate 

Huiry Mohun then brought this suit against the heirs of Baj Ohundei to 
recover Bs 2,406 for lime supplied by him, asking that he might be paid out 
of the rents which had been uncollected duiing the lifetime of Juggodumba, 
and which were now in the hands of the Beceiver , and which had, as he sub 
mitted, devolved on the defendants, subject to the debts and liabilities incurred 
by Juggodumba , and in the alternative, he asked for a decree against Troylo 
konath Biswas, who was the sole heir of Juggodumba in respect of her stndhan , 
and further prayed, should Tioylokonath not admit sufficient assets, that the 
estate of Juggodumba might be administered Hurry Mohun had previously 
to this suit put in a claim for the amount now sued for, in the administration 
suit brought to administer Juggodumba* s estate 

The defendants stated that the income enjoyed by Juggodumba during her 
lifetime had amounted to several lakhs of lupees per annum, and that the 
repairs ought to have been paid for out of the accumulated surplus income , and 
contended that the uncollected rents formed an accretion to the estate of Baj 
Chunder and were not, therefore, liable for the debt 

Mr Jackson and Mr Pautit for the Plaintiff 

Mr Bonnerjec, Mr Trevelyan, Mr Hill, and Mr Sale for the different 
Defendants 

Mr Justice Nobbxs gave judgment in favour of the plaintiff, holding that 
the estate of Baj Chunder was liable for the amount of the plaintiff's claims, 
and directed the Beceiver to pay over the amounts sued for with costs to the 
plaintiff 
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The defendants appealed 

The appeal came on for heaung before Sir Richard Garth, 0 J , and Mr 
Justice Cunningham, on the 15th February 1884, and the Court, after hearing 
Counsel, decided to refer the following questions to a Full Bench — 

(1) Whether, under the circumstances of the case, the plaintift is en- 
Atled to enforce his claim against the estate of Ra] [ 826 ] Chunder generally 

tn the hands of the heirs of Ra] Chunder 

(2) Whether the plaintiff has a right to enforce his claim against the 
rents due and uncollected at the death of Juggodumba 

The Advocate General (Mr Paul) and Mi Bonnerjee for the Appellants 

Mr Paul — Every debt is ordinarily payable by the peison ordering the 
credit If uncollected rents belong to the reversioner, it must follow that the 
personal debt is chargeable on the person only, and cited Bam Koomar Hitter 
V Ichamoyi Dast (I L R , 6 Cal , 36) Bamasaim Mudahar v Sellaitammal 
(I L R ) 4 Mad , 375) , Gadgeppa De&ai v Apaji Jivandyao (I L R , 3 Bom , 
237) 

Mr Bonner] ce on the same side — What is the nature of the estate a 
widow gets in her husband’s pioperty, or that a daughter gets m her father’s 
property? 

The widow is not a manager of the property she is full owner, and she 
represents no one in the estate She can throw away the income of the pro 
perty if she chooses, so long as she does not interfere with the corpus She 
uses the property so as to augment her income 

As to the acts of a widow binding on the inheritance, see Vyamstha Bar 
pana, v 39, p 52, of Shyama Churn s book The question is whether doing 
repairs to a house are of such a beneficial character to the estate as to justify 
the widow alienating 

The word “ sale ” in VyamUha Daipana, vs 40, 41, p 55, signifies also 
any other alienation Is it a coirect proposition of law that from the tune that 
the debt was conti acted it became a charge on her estate ^ 

It appears that Juggodumba in hei lifetime brought a suit against the 
representative of Poddomoney to have it declared that the rents and profits 
formed part of the corpus of the estate, and that suit was decided in her favour 
— sec the judgment of WiLSON, J , dated 21st April 1880 

[ 827 ] The case of Bam Tuhid SiTigh v Biseswar Lull Sahoo [24 W R , 
307 , L R , 2 I A , 131 (143)J shows that it is not in every case in which a 
man has benefited by the money of another that an obligation to repay that 
money arises So that even if the reversionei has enjoyed the benefit of the 
repairs done by the widow lie is not bound to repay the money spent 

1 submit the uncollected income became the pioperty of the next heirs of 
her father after Juggodumba’s death, and that the repairs are payable out of 
income, and the remedy is against her estate and not against the estate that 
has been repaired Btingsee Dhur Hajra v Thakoor Pyrag Singh (7 Sel Rep 
114) , Umroothram Byragee v Narayundas Buseekdas (2 Bor , 223) 

Mr Evans (with him Mr Amir Ah) for the Respondent, Troylokonath 
the son of Juggodumba — I wish it to be declared that the uncollected rents are 
chargeable, but as I am one of the reversionary heirs I wish the suit to be 
dismissed 

' I will confine myself to the point as to the difference in the position of 
uncollected Tents and the ordinary corpus of a testator’s estate Inasmuch 
as uncollected rents became debts due to Juggodumba out of which she could 


m 



doKEsd cHin}D£& boss &0 [18841 Id Cal. did 

have paid for the lime they were her moneys How do uncollected rents 
become to be accretions ? 

In Ibvi Dut Koer v Mmsamut BambiUti Koeratn (L E , 10 I A , 150 , 
1 L B , 10 Cal , 324) the question was whether propeity puichasedr by a 
widow out of the profits of the estate of her husband was to bo considered an 
accretion 

The widow had no opportunity of electing whether she would spend or 
save the uncollected rents, as she died when they were on the way to her , can 
the Court then elect for her , there is no rule ol Hindu law which would allow 
of this to be done It must be lomembered that the plaintifl has hied a claim 
for this debt in the administiation suit, and I submit that, therefore, this suit 
should be dismissed 

Mr 0 C Midltch for the Eespondent Hurry Mohun — The [8283 widow 
fully represented the estate, and was but a manager oi trustee foi the levor 
Bioners, subiect to the restrictions on alienation Whether she was rich or 
poor, or whether she applied the money to the repairs, are not points which 
can be considered in this reference 

[Garth, C J — The question whether she had money to do the renairs 
must surely be considered , it is conceded that it was necessary to repair ] 

Then would the widow be lustified under any circumstances in leaving 
such a debt unpaid , it might be that she could not help leaving these debts 
outstanding , as to whether the heirs are liable in this suit ^ I submit that 
whoever takes the estate is responsible for the debts — See Shama Churn 
Sircar’s Vifavastha Darpana, ^ 123, under heading “Payment of debts’ , see 
p 127 It IS not the immediate succession which is m question , the principle 
18 that the person who holds the estate takes ovei the debts with certain defined 
exceptions, see p 539 of the revised edition of Sliama Churn , also Macnaghten^s 
Hindu Law, vol ii, ch x, s 283 If the reversioners are not liable to pay for 
the lime out of the estate, yet they are liable to pay lor it out of the lents 
uncollected in the widow’s lifetime and afterwards collected by the Receiver 
As to whether accumulations aie to be considered cotpu^ see llambutti Kcrain 
V Inhri Dutt Koer (I L R , 5 Cal , 512 , 4 C L R , 511), as to the distinction 
between accumulations and the current year’s income — see SrecrnitUy P'liddo 
mmey Dossee v Dwarka ISlath Bistvas (25 W R , 335) 

The Opinion of the Court was as follows — 

Hitter, J — I am of opinion that the estate of Raj Chunder Doss, to 
which the defendants have succeeded on the death of Juggodumba Dossee, is 
liable for the balance of the price of the lime supplied by the plamtitt for the 
repau of certain houses appertaining to that estate The lime was ordered for 
the purpose of repairing some of the houses on Raj Chunder’s estate, and was 
actually used for that purpose 

Under these circumstances the plaintid, in my opinion, has the right to 
be paid out of the estate to which the houses apper L829]tain , and Juggo 
dumba is not personallv liable for the balance of the price of the lime supplied 
by the plaintiff She incurred this liability as representing the estate of Raj 
Chunder Doss 

The point referred to us has been argued before us as if the question for 
decision was, under what circumstances a Hindu female in possession of a quali 
hed estate is competent to borrow money for the management of the estate, so as 
to bind it in the hands of the next heir But it seems to me that is not the 
question before us 
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The question before us is of a different character It is, under what 
circumstances a contract or a tiansaction giving rise to pecuniary liability, 
entered into by a Hindu female representing an estate, is binding upon the heir 
of the last male owner after her death 

It IS now settled law that a Hindu widow fully represents the estate, and 
when the estate is pretty large it becomes necessary to enter into various oon-^ 
tracts or transactions with third parties in the course of its management 
Circumstances may be imagined, where it would be manifestly unjust to hold 
that a particular contract, which a Hindu widow found it necessary to make 
with a third paity for the benefit of the estate, was not binding upon the next 
heir after her death Suppose the estate consists of Sunderbund grants in 
which periodically embankments are required to be constructed for their 
preservation 

Suppose a Hindu widow in possession ofosuch an estate engages workmen 
to construct an embankment on the condition of paying for the work after it 
was finished , suppose the death of the widow takes place just after the work 
was completed It seems to me, that it would be manifestly unjust to hold 
that the next heir succeeding to the estate would not be bound to pay for the 
work done out of that estate 

On the other hand, cases may be supposed where it would be unjust to 
the next heir, after the widow’s death, to make him liable under a particular 
contract, though made b\ a Hindu widow in the course of the management of 
the estate 

Suppose a Hindu widow engages a builder to make sundry improvements 
in the family dwelling house while theie is no [830] necessity for such 
improvement, and dies aftei the work is finished It seems to me that it 
would be unjust to hold that the next heir is habit to pay for the work done 
dht of the estate, though it is to a certain extent benefited thereby It 
follows therefore that in order to bind the next heir it is not sufficient to show 
that the contract has conferred a benefit upon the estate , but it must be 
further established that the contract is of such a nature that a prudent owner 
in managing his estate would find such a contract necessary for the due pre 
servation of the estate A contract, therefore, which not only confers a benefit 
upon the estate, but is necessaiy for its good management, though made by a 
Hindu widow, is, in my opinion, binding upon the next heir after her death 

In the case before us both these lequuements are fulfilled The repair of 
the houses not only benefited the estate, but was nece8sar> in order to prevent 
their deterioration in value It is not disputed in this case, and the fact is 
well known, that the value of house properties considerably depends on their 
being kept in good repair 

It has been said that such outgoings as the costs of repairing houses 
appertaining to the estate must be met from the gioss income of the estate 
There is no doubt that it is so But that circumstance cannot affect the rights 
of a third party who has a valid claim against the estate Suppose on the 
last day on which revenue may legally be paid a widow finds herself unable 
to meet a Government demand, from deficiency in the collections of rent from 
the tenants There cannot be a question that a third party, who under these 
circumstances lends money to the widow to meet the Government demand, is 
entitled to recover it out of the estate But suppose the next day after the 
revenue was paid the anears of rent were paid into her treasury, and she^ 
without repaying the loan, squandered away the whole of the rent received, her 
^t would not in the least degree affect tip rights of the lender The Govern 
ment rev^ue p as much payable ofit of the grods income as the costs of 
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repairing houses on the estate The estate would be liable if theie is a valid 
necessity for the particular transaction, although if a widow neglects to meet 
the liabihty out of the gross income [881] she would be liable to be sued by 
the presumptive heir on the ground of waste 

But in this ease there is no such charge of waste against the deceased 
widow On the other hand, it is admitted that after her death the arrears of 
rent that accrued due during her lifetime have been since collected. If the 
costs of repairing houses on the estate are to be met from the gross income, 
the plaintiff is at least entitled to a decree to have his claim satisfied out of the 
arrears of rent collected since the death of the widow But it has been 
contended that the accumulations go to the heir of the husband, and aie not 
liable for the widow’s personal debts But ra hypothec the whole of the 
arrears since collected cannot be considered accumulation, because if the costs 
of repairing houses on the estate and similar outgoings are to come out of the 
gross income, that portion of it would liecome accumulation which would 
remain after meeting them The creditors of the widow cannot prefer any 
claim against the arrears of rent collected after her death, because such rent 
does not constitute her stridhan Therefore the arrears of rent collected since 
the death of the widow cannot be considered assets left by her, and available 
to her general creditors It is those creditors only, who have a claim arising 
out of the management of the estate by the widow, that are entitled to be paid 
out of the said rent The heirs of the husband are entitled to have the 
control of the said fund, and not the personal heirs of the widow But the 
former being only entitled to the accumulations pioperly so called, aie bound 
to pay out of the said fund the necessary outgoings of the estate for the time 
during which the widow’s estate lasted 

It 18 therefore clear to me that at any rate the plaintiff is entitled to be * 
paid out of the arrears of rent since collected 

But it seems to me that the plaintiff s right is higher, md, m my opinion, 
he IS entitled to enforce his claim against the appellants as the heirs of Baj 
Ohunder generally 

McDonellf J — We are asked to say, whether, under the circumstances 
stated in the order of reference the plaintiff had a right to enforce his claim 
as against the appellants (1) as against the hens of Ba] Ohunder generally , 
(2) as against the amount of rent [832] which accrued due to Tuggodumba 
Dossee and which remained uncollected at her death, and which has since been 
collected by the Beceiver on account of the aforesaid heirs 

I think that both the questions should be answered m the affirmative, 
and generally for the reasons given by my learned brothei MiTTER 

It IB admitted that Juggodumba Dossee oideied the lime, for the price of 
which this suit IB brought, and that she was legally bound to pay for it 

It is further admitted that the lime was ordered by her for the express 
purpose of repairing some of the houses appertaining to Baj Chunder’s estate, 
and that it was actually used for that purpose It is clear that the repairs of 
these houses not only benefited the estate of her father, Ba] Chunder, but were 
necessary in order to prevent a deterioration in their value 

Under these circumstances, tbe plaintiff, in my opinion, has a right to be 
paid out of the estate to which the houses appertained, and Juggodumba or her 
heirs cannot be held to be personally liable for the balance of the price of the 
hme supplied by the plaintiff 

It has been argued that such outgoings, as the cost of repairing houses 
should, be met from the income of tbe estate that this is so, I think, cannot 
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be doubtful, and if Juggodumba Dossee, having assets sufficient to meet such 
charges, had spent the income on her own amusements and had neglected to 
pay such debts as those due to the plaintiff, she might be liable to be sued by 
the presumptive heirs of Baj Chunder to restrain her from waste , but I argue 
with Mitteb, J , that this would not affect the rights of a third party, such as 
the plaintiff, who has a valid claim against the estate , more especially in a 
case like the present one, where the heirs of Ba] Chunder have receiv^ the 
amount of rent which had accrued due before the death of Juggodumba Dossee, 
which said amount is much more than sufficient to satisfy the plaintiff’s claim 

Prinsep, J — This is a case tried on the Oiigmal Side of this Court, which 
an Appellate Bench has referied for oui opinion on two points involving 
considerations of Hindu law 

The following facts liave been found, ot have been admitted in the course 
of argument 

[833] The plaintiff, from time to time, has supplied rluggodumba (who 
as daughter by right of inheritance was in possession of the estate of Ba] 
Chunder Doss) with lime for the purpose of repairing some of the houses of 
Baj Chunder’s estate, and the lime was used for this purpose It was the 
practice for Juggodumba’s man of business, from tune to time, to make pay 
ments to the plaintiff on this account at Tuggodumba s death moneys were 
due to the plaintiff foi lime thus supplied and used, and ho has accordingly sued 
the heirs of Ba] Chunder Doss, who have succeeded to the estate as liable to 
satisfy this debt out of that estate , but at the same time he has ] 0 ]ned as a 
defendant the heir of Juggodumba herself, asking as an alternative that, should 
relief be refused against Ba] Chunder’s estate, the lad\ s personal estate may 
^ be held liable Tt fuither appeals that theie we^t, at the ladv’s death, large 
outstandings duo in the shape of uncollected rents which formed portion of Baj 
Chunder’s estate , these ha\e been realised, and are in the liands of a Beceiver 
The plaintiff asks in the first place to bo paid out of these moneys 

I agree with MiTTFH, J , and genoially for the reasons stated by him, that 
the heirs of Ba] Chunder Doss are liable for the debt to the plaintiff, hut I 
would add a few observations 

I will first oi all consider the i ights of the plaintiff as against Juggodumba 
as if she were now alive On his inability to obtain a private settlement of 
his claims he would be entitled to obtain the assistance of the Courts by means 
of a suit If he desired to make Juggodumba personally liable, that is to say, 
if he were satisfied with obtaining a decree against her personally, which 
would be enforceable only by attachment oi her person, or by attachment and 
sale of her own personal propeitv, that is her stridhan, he would bring the suit 
against her alone But it would be open to her to reply that she was not 
personally liable , that her dealings with the plaintiff weie as representing the 
estate of Ba] Chunder , that the articles for which payment was sought were 
such as could legitimately be purchased b^ her m the inteiests of that estate , 
and that they were supplied and used for such purpose 

The Court would then join the reversionary heir to Ba] Chunder s estate 
as defendant to the suit, and try the issue of the liability of that estate, or 
whether the widow was alone liable If the [834] allegations made by the 
widow, such as I have above stated, were established, a decree would, as 1 
understand the law, be passed declaring Ba] Chunder’s estate to be liable to 
satisfy the debt If, however, she should fail to prove her allegations that she 
was not personally liable, the plaintiff would receive a personal decree against 
her 
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But it would also be open to the plaintiff to sue the lady and the next 
reversionary heir together, if he desired to make his claim for payment from 
the estate of Baj Chunder In that case the Court would have tadetermine the 
same points that I have ]ust stated, as might be raised if the lady were sued 
alone for the money as a personal debt It would not, as I understand the 
position of the parties, be for the Court to determine in such a suit the question of 
legal necessity, as applied to the powers of a Hindu widow to alienate some of 
the immoveable family property b> sale, or to borrow money by cieating some 
incumbrance on it, but simply to decide whethei the articles supplied were 
such as could legitimately be supplied to a Hindu widow, for the purpose of 
enabling her to perform her duty as the temporaiy proprietoi, and as such, 
borrowed to maintain the family property Whether non payment of such 
debts amounted to waste is not a matter which could he raised in that suit 

It IS a matter with which the plaintiff would have no concern His right, 
under the circumstances stated above, to recover the mone\ due to him cannot 
be affected by the omission or refusal of the Hindu widow to pay the mone\ 
due out of her current income, such conduct onherpait might, liowevei, 
amount to an act of waste, which would entitle the leversioner to sue her for 
the purpose of obtaining an adequate remedy 

The death of the lady before payment was made, does not, in my 
opinion, alter the rights of the plaintiff, unless we hold that he was bound 
to give her no credit but to require cash payments I do not undei 
stand that this proposition is insisted on Whether Juggodumba has been 
guilty of waste in her management ot Ra] Chunder’s estate , whether, out 
of her ample income from this source, she should not have paid this 
debt before her death, are matters with which in the present suit [835] 
we have no concern We have lather to consider whether the plaintiff 
has any claim on that estate If he has, mere forbearance on his part in 
realizing the money due to him promptly would not affect his right If the 
lady has, as has been suggested, been wasting that estate so as to favoui the 
heirs of her private estate that cannot concern the plaintiff These are 
matters whicli concern only the heirs of the respective estates in determining 
to which estate any funds belong Nor do I propose to consider an\ 
hypothetical cases of the position of a reversionary heir in the event of waste 
on the part of a Hindu widow If Raj Chunder s estate is liable, the plaintiff 
IS entitled to recover from it , any waste on her part would not shift the 
responsibility so fai as regards payment to the plaintiff, unless possibly it 
could be shown that by his conduct the plaintiff had connived at that waste 
He has had long dealings with the family, and has not been paid in cash, but 
he has had his account settled at intervals, and the accident of the lady s death 
at a tune when there was a balance due to him could not affect his position But 
even if it be held that this debt should have been met out of the lady’s cuiTent 
income — a proposition not conceded by me except for argument’s sake — we 
have it here that at her death large sums of uncollected lents were due, more 
than are sufficient to meet this demand 

For these reasons I would leply to the questions put by the Appellate 
Bench that, under the circumstances stated, the plaintiff has a right to enforce 
his claim against the heirs of Baj Ohunder, either generally or as against the 
amount of rents which accrued to Juggodumba and which remained uncol 
looted at her death 

Garthf C.J* — As the question referred to us is peculiarly one of Hindu 
law, I feel some hesitation in dissenting from my brother MiTTEH If 1 could 
find any authority m favour of his opinion, or any recognised principle upon 
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which 1 thought it could reasonably be supported, I should be disposed to 
mistrust my own judgment, more especially, if I could see that any injustice 
would result m the majority of cases from my own view of the matter 

But as the question is admittedly now raised for the first time in a Court 
of law, and as there is no authonty upon it, and as [886] I cannot help 
thinking that the position for which the plaintiff contends, will not only be 
inconsistent with recognised principles of Hindu law, but will give nse to a 
vast amount of inconvenience and litigation, I feel bound to record my own 
strong convictions in opposition to the views of the majority of the Goui^ 

We have here, a Hindu lady in the enjoyment of a widow's estate in a 
very large property consisting in a great measure of houses in Calcutta Her 
yearly income was estimated at no less than from four to five lakhs of 
rupees 

Her manager gives orders to the plaintiff for a quantity of lime, for the 
repair of these houses The plaintiff supplies it from time to time, and is paid 
for it by the manager by sums on account out of the lady’s income, which, 
of course, is very far more than sufficient to satisfy this, and every other, 
requirement of the estate 

There were no special terms entered into with the plaintiff He was 
dealt with in the same way as any other merchant or tradesman who supplied 
goods or labour for the purposes of the estate by order of the lady or her 
manager 

Under these circumstances, it is contended that the plaintiff did not con 
tract with the lady personally, but merely with her as representing her husband’s 
estate for the time being, and that consequently the plaintiff, if he had sued 
her for the price of the lime, could not have obtained a decree against her 
personally, but only a decree enforceable against the estate , or, m other words, 
a' decree under which the lad> ’s own stridhan, if she had any, or her person, 
could not be taken in execution 

And, if I understand my brother MlTTLR rightly, such a decree could not 
be realised against the estate so as to affect the reversionary heirs It could 
only be realised against income of the estate in her hands, or against her life 
interest in the property , and in case of her death after the decree was made it 
could not be realised against the estate in the hands of the reversionary heirs 
The consequence would be, that the creditor, having obtained such a 
decree, would have less security for his money than if he had contracted with 
the lady personally, and obtained a decree against her in the ordinary way, 
because, under a decree against [837] her personally, he could, not only, have 
proceeded against her stridhan and her person, but also, against any proceeds 
of the estate in her hands, or against her own life interest in the estate itself, 
[Bee Batjun Dabey v Brij Bhookan Lall Aivusti (24 W E , 307)1 

The only way, so far as I can see, in which a creditor, under such circum- 
stances, who had supplied goods upon the credit of the estate, could place him- 
self in any better position than if he had personally contracted with the widow, 
would be, by suing the widow and the next reversionary heir in the same suit 
for the price of the goods, and having obtained a decree against both defen- 
dants, by putting up the entire estate (not only the widow's but the reversionary 
interest) for sale in execution, he might in this way sell the whole estate 
or as much of it as would be necessary to liquidate the debt, but, of course, 
the reversionary heir, having notice of the proceedings, would have an oppor 
tunity, if he so pleased, of redeeming the property from sale 

In many oases, however, the reversionary heir would probably not think 
it worth while to redeem , as, for instance, in the case of a young widow likely 
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to live many years, where, the reversionary heir is an old man or a bad life In 
sttoh ease if the reversionary heir did not choose to redeem, the estate would 
be sold to the injury of the inheritance 

Now this, as it seems to me^ would be allowing a widow, or any other 
Hindu female heir, to do indirectly precisely what the Hindu law expressly 
forbids, and what our Courts and their Lordships of the Privy Council have 
been very careful in a long series of decided cases to prevent 

If there is any point of Hindu law more clear than another, it is this, that 
a Hindu widow has no right to sell or charge the estate to the piejudice of the 
inheritance, so long as the income from the estate is sudicientlv large to satisfy 
all its proper requirements 

In other words, in order to justify any such sale or charge, a necessity of 
two kinds must be shown 

Ist — A necessity for the money sought to be raised , as, for [838] in- 
stance, that it IS wanted for repairs, or foi paying Government revenue, or for 
shrads, marriages or the like , and 

2nd — That the income of the property is not sufhcient to provide the 
requisite funds, and that consequently it is necessary to sell oi mortgage 

Unless this last necessity is shown, no mortgage or sale, by a Hindu 
widow, IS valid as against the reversionary heir 

But if the plaintifit’s contention be correct, it would never be necessary in 
a case like the present to consider whether the income of the widow is sufii 
cient to pay for the repairs or not , all that the widow need do, is to order the 
materials, or the labour, or whatever else is necessary for repairing the property, 
and not to pay for them The plaintiff’s remedy would then be, as I under 
stand the plaintiff’s argument is, to sue the widow and the next presumptive 
reversionary heir as representing the estate, and under a decree in such a suit 
the whole estate, or a sufficient portion of it, might be irredeemably sold, 
unless, the reversionary heir chose to redeem the property by paying the 
widow’s debts out of his own money 

Meanwhile the widow may be expending the income of the estate in her 
own amusement, or in any way she thinks propei , and the only remedy 
against her, as I understand the argument is, would be by a suit by the rever 
sionary heir to restrain her from waste , the alleged waste consisting in this, 
that the widow has been spending the income of the property instead of pay 
mg as she ought the ci editors upon it 

But then, as it seems to me, the mischief would have been done The 
sale of the property would have been completed and the interest of the rever- 
sioner would have been sacrificed 

I should have thought that if this had been the law there would surely be 
some oases in the books upon the subject But not a single instance has been 
adduced in which a suit like the present has ever been brought against the 
reversioners , not one in which a decree, such as we have been discussing, 
against the widow as representing the estate, or against the widow and the 
next reversionary heirs has evei been made , and no single instance in which 
a suit, such as is suggested, has been brought against a widow for waste 

1889] Having regard to the numbers of cases, in which Hindu widows 
and other female heirs are constantly attempting to raise money by sale or 
mortgage of the inheritance, and the many devices which are resorted to for 
that purpose by mookhtears and others employed by these ladies, it is certainly 
remarkable, (^lat if the law is as the plaintiff contends, we should fipd no 
oin^e trace of it in the reports 
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And, in my opinion, if this were the law, it would lead to much moon* 
venience and injustice , and I will pioceed to explain why I think so 

If I understand my brother MiTTEE rightly, he considers that a contract 
made by a widow for goods or labour, as m the present case, would only be 
binding upon the estate if the goods supplied were for the purpose of repairs or 
other necessary expenditure for keeping up the propert> 

Thus, for instance, if the lime supplied by the plamtifif were required for 
such repairs, then the plaintiff's contract (m the absence of any special 
agieement to the contrary) would be made upon the credit of the estate 

But if the lime were supplied for building new houses, or for any other 
purpose which would amount to a necessity, the contiact would be made upon 
the personal credit of the widow herself 

If so, it will in future be very important for contractors in the plaintiff's 
position, when dealing with a Hindu widow, to ascertain for what purpose the 
goods or labour which they supply are required If required for one purpose, 
then remedy will be against the estate , if required for another, their remedy 
will be against the widow personally 

This very case affords a good illustration of the difficulty to which this 
state of the law might give use 

Suppose, that the widow m this instance had required the lime partly for 
necessary repairs to hei piopertv, and partly for other pui poses which would 
come within the category of necessaries, and suppose, the order to have been 
given to the plaintiff, without any information as to the purpose for which the 
lime was required If the plaintiff, under these circumstances, would wish to 
ascertain his true legal position, he must find out how [840] much of the lime 
was requiied for necessaries, and how much for other purposes , and in the 
efbnt of his having to sue for the price, he must shape his case accordingly 
If his proper claim is against the estate, he would have to find out who is 
the next reversionary heir, and to make him a defendant in the suit , and here 
he would expose himself to two risks, which I must say it seems to me very 
hard to impose upon a contractor in the plaintiff's position 

His suit would be defeated as against the alleged reversioner — 

Ini — By his failing to prove that he was the next reversionary hen , and 
2ml — By its being shown that the goods were not ordered or required for 
necessary repairs, but for purposes which were not necessaries 

It IS obvious that in such a suit the alleged reversioner must be allowed 
to set up either or both of these defences, because, generally speaking, it would 
be the object of the widow to shift the burthen of the debt from herself on to 
the estate , and whatever representations might have been made to the creditor 
at the time when the goods were ordered, it would be open to the reversioner 
to show that in point of fact the goods were not used or required for necessary 
repairs 

And difficulties still more serious might aiise m suits, such as have been 
suggested, against the widow for waste 

Eveir assuming that the next reversionary heir lived in the neighbourhood, 
how could he possibly ascertain, if he was purposely kept in ignorance of the 
fact, whether the widow was paying her debts or not ? And, again, what 
amount of neglect on the part of the widow to pay such debts would justify a 
suit for waste ? 

H sheieft them unpaid for six months or a year, or two years, would that 
amoupt to waste ^ Or must the reversioner wait to sue for waste, until he is 
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actually sued for the debt, or his estate has been attached or put up for sale 
under a decree ? 

These are all novel questions, of course, because the doctrine which gives 
rise to them is novel , but I fear that if that doctrine is really to be the law of 
the land, we shall soon hear enough about it in the litigation which will follow 

C8411 If Hindu widows find, that by shifting their debts from their own 
shoulders on to those of the reversionary heirs, they can manage to spend 
their income for their own purposes and upon their own pleasures, I am afraid 
that the> will not be slow in availing themselves of the chances which the law 
affords them And this brings us to the question, why should Hindu widows 
be in any different position as against tradesmen and others with whom they 
deal, than ladies of any other nationahty who have a life estate in immove- 
able property ? 

A European, a Mahomedan, oi a Parsee lad^ , who has a life estate in 
land, contracts wnth tradesmen and others, as anybody else in that position 
would do, upon her own lesponsibility 

The tradesman knows perfectly well that the peison with whom he is 
dealing has only an estate for life, and if he is a wise man he looks after his own 
interests, and does not allow his customer to run too deeply into his debt 

There are thousands of persons in this country, officials and others, who 
have nothing but their salary, a life income to live upon, and their salary or 
income dies with them Tradesmen and others who deal with such persons 
know this perfectly well , and are content to run the risk of it , and I cannot 
see why persons who deal with Hindu widows should be placed in any 
different position 

It may be, no doubt, as observed by my brother MiTTER during the 
argument, that the legal status of a Hindu widow in former days was not ^o 
much that of a tenant for life, as of a temporary custodian of her husband’s 
pioperty 

But that, surely, is not the state of the law now The tiue nature of a 
widow’s estate was carefully and full> discussed and considered in the Full 
Bench case of Retry Koktany v Moneetam Kokta (13 B L R , F B , 1) , and 
nine out of ten Judges of that Bench agreed in holding that the inteiest of a 
Hindu widow was not that of a meie custodian or trustee, but that she had 
an estate of inheritance in some respects larger than an oidinary estate for 
life under the English law 

Then why should she not be personally hable, like any other tenant for 
life, for goods or labour, which she orders ? And why [842] should persons 
contracting with her be in any woise or better position as regards then rights 
and remedies, than they would be as against any other tenant for life ^ The 
question for this Full Bench is not, upon whose credit, as a matter of fact, the 
plaintiff contracted , that question would be one for the Division Bench , what 
we have to decide is this, with whom, as a matter of law, m the absence of 
any evidence beyond the facts found, the plaintiff contracted to supply the lime, 
and I am at a loss to see why a different rule should be applied to the case 
of a Hindu widow fiom that which would be applied to any other case of a 
tenant for life 

It may be, that in this particular instance it would be morally right that 
the plaintiff should be paid by the defendants, but I am strongly opposed to 
sacrificing principle, and introducing novel doctrines into this or any other 
Court in order to do justice in any particular case , and I consider that the 
plaintiff’s contention is not only contrary to law, but that, as I have already 
explained, it ^ould lead to much injustice and litigation 
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There is more plausibihty, and, no doubt, less danger, in the second 
proposition contended for by the plaintifi, but even this is very difficult to 
reconcile with the present state of the law 

Having regard to the discussion of their Lordships in the Privy Oouncil 
in the case of Iskn Dut Koer v Hansbutti Koeratn (I L B , 10 Cal , 324 , L B ^ 
10 I A , 150) it 18 clear, that uncollected rents of a property held by a 
Hindu widow must belong at her death, not to her estate, but to the rever- 
sionary heirs , and, therefore, unless it could be shown that the plaintiff’s debt 
was charged in some way or other upon these rents, it is difficult to see how 
they can be legally made available for its payment If the rents were not 
charged with the plaintifi*s debt in the widow s lifetime, it is difficult to see 
how they could have become so charged at her death 

An ordinary tenant for life under the Enghsh law is entitled to all rents, 
collected or uncollected, which became due in his or her lifetime They belong 
to the estate of the life tenant and not to the reversioner 

And not only so, but by the Statute 4 5, William IV, c 22, s 2, all 

rents becoming due at fixed periods are made so apportion [84S]able between 
a tenant for life and the lemainder man or reversioner, as that, on the death 
of the tenant for life during one of such periods, he or she is entitled to a 
proportionate part of the accruing rent up to the time of his or her death, and 
the remainder man or leversioner to the other part 

In this respect a Hindu widow is, bv the present law of this country, 
plSiced at a great disadvantage, and hei creditors also , because m case of her 
death all uncollected rents, instead of belonging to her estate, «»nd being 
distnbutable amongst her creditors, belong to the reversionary heir 

It would undoubtedly be a very fair rule and productive, as far as I can 
se^, of no hardship, that such uncollected rents should only be considered as 
belonging to the reversionary heir, subject to any debts which may have been 
incurred by the widow , at any rate, debts which have been incui r^ by her in 
providing for the necessities of the family property 

But this would be such a seiious qualification of the law as laid down by 
the Pnvy Council, that I, for one, do not feel justified at present in adopting 
such a rule 

In my opinion, therefore, the question referred to us should be answered in 
the negative 

It 18 much to be hoped, that having regard to the novelty, the importance, 
and the general application of this question, and the divided opinions of this 
Court upon it, it may be submitted, before long, either in this or some other 
case, for the consideration of the Privy Council 

WilBOn» J. — The first question referred to us is, whether, under the cir 
cumstances stated in the reference, the plaintiff is entitled to enforce his claim 
against the estate of Baj Chunder Doss generally in the hands of the heirs 
of the latter * 

I feel great hesitation in expressing an opinion upon this question at van- 
ance with that of some of m> colleagues, whose experience m the administration 
of the Hindu law is much longer than mine But I am unable to come to any 
conclusion other than that at which the Chief Justice has arrived 

I agree generally in the reasons given by the Chief Justice for that con- 
clusion , and I desire only to add some further considerations, which semi to 
mu to support that view 

two We are asked to say whether a widow or daughter, m poweggion <rf 
an eitate as such, who incurs a debt tac memssxy repairs, there 
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no suggestion of any deficiency at any time of income out of which to pay it, 
nor of any necessity to charge the inheritance , and there being no evidence of 
an intention on anybody's part to charge the inheritance, and no evidence of a 
contrary intention, is to be taken, as mattei of law, to contract on her own 
behalf or as representing the estate ^ 

There is nothing, I think, peculiar about repairs , whatever rule we lay 
down in this case, must, I conceive, apply to all contracts properly made, and 
all habihties properly incurred, in relation to the estate of which the widow or 
daughter is in possession , in fact, to all the ordinary outgoings which in a 
well-managed estate make up the difference between the gross income and the 
net income, such as Government revenue, rent (if any), maintenance and 
costs Cf collection 

In order to answer the question, in what capacity the lady contracts, or 
incurs liabilities in connection with the estate ? I think, we must first ask 
another question In what capacity does she hold the estate ^ If she holds it as 
a trustee or manager or on behalf or for the benefit of others, it may well be 
inferred that she makes contracts and incurs liabilities accordingly 

If she holds it as a beneficial owner, on her own behalf, and for her own 
enjoyment, I think, it follows that she contracts and incurs liabilities in a 
like capacity 

It IS, I think, now well settled that a widow or daughter in question, not 
as such, holds as a beneficial owner, not as a tiustee , and upon this principle 
the question now before us seems to me to be thereby disposed of The autho 
rities, I think, support the same view They deal with the case of a Hindu 
widow , this is, in fact, the case of a daughter The daughter's case is cer- 
tainly not one more favourable to the plaintiff s view than the widow’s 

In the oases I am about to refer to, it is necessary to bear in mind that the 
question has arisen after decree and execution, and has related to the effect of 
the decree and executmn , and, of course, it is one thing, to say what was the 
decree and what did pass under the execution sale, and another thing, to say 
what might or ought to have been the suit and the decree, and what might 
CM 61 or ought to have been sold in execution But in the cases in question, 
as in many other classes of cases with which we are familiar, the nature and 
incidence of the original liability has been considered m construing the pro 
ceedings which have been employed to give effect to it 

In the case of Ktstomoyee Dassee v Prosunno Narain Chowdhry (6 W R , 
304) it appears that one of several owners of an estate paid the Government 
revenue upon it, and sued his co owner for contribution 

He obtained a decree against one of them, a Hindu widow, and put up 
her estate for sale in execution The defendant became the purchaser The 
question was, what passed by the sale, the widow’s interest or the whole estate 
that had been her husband's^ The Court said She was a Hindu widow 
in possession, and the debt contracted was fiy her, and her rights and interests 
in the property were sold ” It is added “ The decree might have declared 
the property itself liable for the debt " 

It seems to me to be held there, that the liability — a liability to contribute 
to Government revenue paid by a co-owner — was a personal hability of the 
widow , though from the nature of the liability, arising as it did from a pay- 
ment made to save the whole estate, it was also a charge upon the estate 
And that case is cited with approval by the Privy Council in Batjun Doobey 
V Bn 3 Bhookun Lai Awusti (L B , 2 1 A , 279) In Mohtma Chundra Boy 
Chmodry y. Bam Kissore Ohowdry (15 B L B , 142), the question, again, was 
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what passed by sales m execution of decr^s against a widow One of the 
decrees was in a suit for rent, the other in a suit on a bond given for arrears 
of rent, the rent in neither case being rent of the propertv sold The rent had 
accrued after the death of the husband CouCH, G 3 , and AlNSLiE, J , held 
that only the widow’s interest passed Several reasons are given for this 
conclusion — amongst them, the want of proper parties to represent the estate 
These reasons do not apply to the present case But other reasons are given 
that do apply , having referred to two cases in which decrees had been obtained 
against widows for rent accrued during their husband s life, the Chief Justice 
says, what is laid down there is that where the suib is brought in respect of a 
debt due from the [846] husband, tbe decree against the widow, although it 
may be apparently a decree against her personally, is not to be considered as 
such, but as a decree against her as the representative of her husband’s estate, 
and the decree may be executed as such In the present case, the debt was 
not due from the husband, and if the estate of the husband is to be charged, 
either for the arrears of rent becoming due after his death, or for the bond 
which was given by his widow, it can only be upon the ground that the debts 
were necessarily contracted by the widow or under such circumstances as to 
make the whole estate liable, and not merely the interest of the person who 
contracted them The suits were against the widow, and the decrees made 
in both were against her, and purported to be against her personally The 
question whether the debts were necessarily incurred, so as to charge the 
estate, was not tried in either of the suit:i It was not necessary for the 
plaintiff, in either of them, to prove that, in order to obtain a decree, he had a 
nght to a decree against the widow, upon proving in the one *case that 
the arrears of rent were due, and m the other that the bond was executed 
by her 

^ This passage seems to me to show three things First, that, in the 
opinion of the Court, the rent accruing due while the widow is in possession is 
a personal liability of the widow secondly, that it cannot be made a debt 
against the whole estate without proof of necessity thirdly, that the question, 
whether the rent is due, and the question, whether it is necessary to incur 
a debt in respect of it so as to charge the estate, are distinct questions 

In the note to that case is reported a case of Brij Bhookun Lall Awustee 
V Mahadeo Doobey decided by Loch and \INSLIE, TJ In it the question was, 
what passed under a sale in execution of a decree against a widow for arrears 
of maintenance accrued due after hei husband’s death It was held that 
the widow’s interest alone passed AiNSLIE, J , in the course of the ]udg 
ment says " By the Hindu law, the claim was one to be satisfied 
by the holder of the property, at the time when each successive annual 
payment became due 1 must hold that the debt was a debt incurred by 
Doorga Koowar (the widowj hei t847]self ” He says again ^'Assuming 
for the moment that Doorga Koo^war’s income from the properties of which 
she was tenant for life, with the right of a Hindu widow, was ample to provide 
for Net Koowar ’s allowance, as well as her own necessary expenses, it couLd 
not be asserted that there was any legal necessity sufficient to render valid an 
alienation by her” It is then pointed out that the maintenance, being a 
charge on the estate, might have been enforced against the whole estate in a 
smt properly framed for the purpose, and, no doubt, it might, the charge being 
l^nor to the widow’s estate 

That case came on appeal before the Privy Council (L B , 2 I A , 276), 
and the judglnent of this Court was affirmed Their Lordships examine the 
form as weU as the substance of all the proceedings They consider, amongst 
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Oiker things, the nature and moidenoe of the original debt, and, as it seems to 
0061 they treat this as one of the Elements in the decision of the case They 
say This was a personal debt of the widow, and there is nothing to show 
that the estate of Mudden Mohun (the husband) was charged by the decree 
^he sale against her in discharge of her personal liability was of the interest 
which belonged to her, andaiot of the estate which belonged to her husband 
It was the widow’s property only that was liable to be sold, or was sold, 
in discharge of her personal debt ” And, again, they speak of the view 
which their Lo|:dships have taken of this decree , that it was a decree in a 
suit against the widow personally , that the decree was against her personally , 
that the attachment was to sell her property, that is, the interest which 
belonged to her in the estate and which was liable to make good her default 
That judgment has been again explained by the same tribunal in the recent 
case of Jogul Ktsore v Maharajah Jotendro Mohun Tagore (No 51 of 1881 and 
No 2 of 1862, dated 13th March 1884, unrep ) 

These authorities seem to me to show, that a Hindu widow in possession 
of her husband’s estate is personally bound by the contracts she makes, and 
the liabilities she incurs in respect of matters properly payable out of revenue 

Secondly t that some of these charges may, from their own [ 8 ( 8 ] nature, 
also be charges on the inheritance, and may be enforced as such in a suit 
properly framed for the purpose 

Thirdly, that the widow cannot by an> act of her’s throw upon the 
inhentanoe liabilities properly her own, except in case of necessity 

Fourthly, that necessity means for this purpose not merely a necessity to 
make a payment, but a necessity for want of funds to pay it with foi throwing 
it upon the inheritance 

• 

It IS right, perhaps, to say, for the sake of caution, that I am not now 
deahng with the nature of the proof of necessity, or of enquiry into its exis- 
tence, to be required That subject has been dealt with by the Privy Council 
in Hunnooman Persaud Panday v Babooee Munraj Koonweree (6 Moo I A , 
393) , Kameshwar Pershad v Bun Bahadur Singh (I L B , 6 Cal , 843) 

1 have not found any authority for the proposition contended for in 
argument that all the legitimate liabilities, incurred by a Hindu widow in the 
management of her estate, are incurred by her as representative of the estate 

A case was cited from Macnaghten’s Precedents, chap X, case VIII, 
page 283* The question referred to the Pundits was as to the liability of the 
reversionary heir of a deceased proprietor to pay a debt incurred by the widow 
of the lattw while in possession of her husband’s estate The answer is, 
supposing the proprietor, a widow, who succeeded him, to have contracted the 
debt for the payment of rent due to Government or other necessary disburse- 
ment to save the estate, or for the purpose qf promoting her husband’s spiritual 
welfare, or for the support of the family, or for the due execution of any 
eonditions made by her husband, and to have died prior to the liquidation of 
such debt, the proprietor’s heirs, that is, his brother and brother’s son ai|e 
bound to discharge the debt , and if the amount was borrowed for the purpose 
of being appropriated to any other purposes than those specified, such debt 
must be satisfied by him who becomes possessed of her jewels and other 

S OveaUe property The question and answer are, as usuah brief and genexU 
their terms If we assume that they had to do with the case of a debt 
|l8|9] neoessanly incurred (and we may quite as reasonably assume this as the 
reverse) the law laid down is quite in accord with the more recent authorities. 
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A case is reported in the note to Mohtma Chunder Soy Chowdhry v Bern 
Ktshore Achorjee Chowdhry (15 B L B , , 12 W B , 504) decided by 

Dwarkanath Mitteb and Hobhouse, J J It has been pointed out by the Privy 
Oounoil, m Batjun Doobey v Bnj Bhookun Lai Awu$t% (L B , 2 1 A , 281), that 
the decision in that case has no bearing upon any such question as the present* 
for it was a case of the sale of a tenure But MiTTEB, J , in his judgment c^jM 
use the expression, ** the rent due to the zamindar cannot, under any oircufu* 
stances, be treated as a personal debt of the widow ’* CouCH, C J , in the case 
already cited (15 B L B , 143, n 12 W B , 504), at pp 158, 159, points out 
that if these words referred to rent accrued after the death of the husband, and 
if they were pressed to the fullest extent of meaning which they might seem 
capable of beanng, they would be inconsistent with the Privy Council decision 
in Ntigender Chundn Ghose v SreemuUy Kamtnee Dossee (11 Moore's I A , 
241) They would, if so pressed, certainly, I think, be inconsistent with the 
later Privy Council case which I have already cited 

There is another consideration which seems to me worthy of attention, 
namel> , that the view taken by the Chief Justice of the question before us, and 
m which I concur, keeps the law upon this matter, strictly in harmony with 
the law upon the kindred subject of the widow’s right to sell or mortgage 

1 cannot see any principle of distinction satisfactory to my mind between 
the widow's power to charge the inheritance by a mortgage to meet a demand 
which cannot be postponed, such as Government revenue, and her power to 
charge the inheritance by obtaining credit in respect of a demand of a less 
stringent character, like the cost of materials for repairs The view which 
we take places the two things on the same footing According to the view 
contended for by the plaintiff they stand on quite a different footing Necessity 
must be shown in the one case, and not in the other 

* [860] Another question, beanng upon this part of the case, was discussed 
before us Whether given a case of necessity, an obligation incurred by a 
widow ipso facto binds the estate, or whether it is necessary further to show in 
some way that the estate was in fact charged at, or at least, that at the time 
of the transaction, the parties intended that credit should be given to the estate 
as distinguished from the widow and the widow’s interest Three cases were 
cited which are not quite in accord Sam Koomar Mitter v Ichamoyt Dasi 
(T L B , 6 Cal , 36) , Oudgappa Desat v Apajt Jtvandrao (I L B , 3 Bom , 237), 
Bamasami Mudaltar v Selattammal (1 L B , 4 Mad , 375} That question 
seems to me not necessarily to anse in this case 

For the reasons I have stated, in addition to those given by the Chief 
Justice, I would answer the first question referred in the negative 

The second question, whether the plaintiff has a right to enforce bis claim 
against the lents due and uncollected at the death of Juggodumba, ought also, 

I think, to be answered in the negative I apprehend we must understand the 
question as limited to this suit, and as asking whether the plaintiff can in this 
suit enforce his claim as suggested I do not see how he can do so upon any 
view of the case 

If this be a debt binding the heirs, then the plaintiff is entitled to a decree 
for his money and can execute it against the estate in their hands But he le 
not entitled to a decree charging the debt upon any particular property 
^ If this 16 not a debt of the heirs, but of the deceased lady, and if these 
outstanding rents pass to the heirs simply, then I do not see how the plaintiff 
can succeed ’against them, unless he shows that his debt is charged upon these 
rente. But when did it become charged and how ? 
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It was not a charge in Juggodumba’s lifetime She was free to spend 
those rents as she pleased and to m*ake what arrangement she pleased for the 
payment of the plaintiff’s debt 

A third view has been suggested, namely, that these rents are applicable 
m the first place to pa^ Juggodumba’s debts of the class to which the 
plaintiff’s belongs, and that only the [8613 balance properly passes to the heirs 
This view certainly has much to commend it on grounds of justice But if it 
be correct, I do not see how we can give any effect to it in this suit If these 
rents are liable to all or any class of the debts of Juggodumba, either in relief 
or m addition to the general assets of her estate, they may be made available for 
that purpose by a suit brought by the proper parties, that is to say, by the 
heirs of Juggodumba, who are charged with the administration of that estate 
and the payment of those debts 

It was stated during the argument, and, I think, admitted, that a decree 
has been made for the administration of Juggodumba’s estate If so, and 
if these rents are applicable to the payment of her debts or any other, they 
must, I think, be brought under the control of the Court in the administration 
suit 

And the Court can in that suit direct any such supplemental or ancellary 
proceedings as may be necessary for the purpose 


NOTES 

[DEBTS OF THE QUALIFIED OWNER BINDING THE INHERITANCE— 

In (1889) 16 Gal 511, a decree was obtained against the holder of a life estate for 
arrears of rent accruing during her lifetime It was held by Prinsep and WlLBON, JJ , that 
on her death the decree could be executed only against any personal property of hers and not 
against the estate The case of 10 Gal , 823, was distinguished on the ground of the contract 
there having been entered into under ' circumstances such w were held by the majority of 
the Judges to bind the ancestral estate See also 17 C W N , 337 In (1901) 26 Bom , 206 
(F B ) 3 Bom , L B , 738 it was held that the trade debts properly incurred by a widow on the 
credit of the assets of the business to which she has succeeded as the heiress of her deceased 
husband, are recoverable after her death out of the assets of the business as against the rever 
sioners who have succeeded thereto, even in the absence of a specific charge See also (1907) 
27 A W N , 165 

In (1908) 32 Bom , 577 10 Bom L R 927, power of alienation so as to bind the 

inheritance with a view merely to confer a benefit on the estate as distinguished from 
alienation under, or to avert, necessity, was denied See also 10 G L J 243 , 10 M L T 
179 35 Mad , 560 , 33 All , 255 

In (1909) 31 Cal ,433 SOWN 408, it was held that the widow was not bound to 
pay from her income family debts not incurred by her, marriage expenses, and costs of 
litigation for the estate , these might be made charges on the inheritance See also 18 I C 
963 (Mad ), 2i I C 304 (Cal ) , (1910) 1 M W N 799 

In (1910) 6 I C , 638 (Cal ), there were both the elements laid down in GARTH, C J *s 
judgment in this case, a necessity for repairs and insufficiency of the income ] 
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FULL BENCH EEFERENCE 


The 6th June, 1884 
Present 

Sir Richard Garth, Kt , Chief Justice, Mr Justice Mitter, 
Mr Justice McDonell, Mr Justice Prinsbf, 

AND Mr Justice Wilson 


Ambioa Pershad Singh and others Judgment debtors 

versus 

Surdhan Lai Decree holder 

Ltmitatwn Act XV of 1877, art 179, (cl 4), sch II— Step in aid of 
execution — Application for proclamatum of sale 
An application to a Court to issue a proclamation of sale in respect of property already 
attached in execution of a decree, is an application, within the meaning of clause 4 of 
art 179 sch II, of Act XV of 1877, *‘to take some steps in aid of execution of the decree ** 
Chunder Ccxnnar Boy v Bhogobatt% Prosonno Roy (I L B , 3 Cal , 235 , 1 C L R , 
23), explained 

This was a reference made on the 7th February 1884 to a Full Bench by 
Tottenham and Norris, JJ The order of reference was as follows — 

This 16 an appeal against the order of the Subordinate Judge of Bhaugulpur 
by which he overruled the judgment-debtors’ plea that execution of a decree 
against them, dated the 4tb of May 1877, was baried by limitation 

[8S2] The application for execution was made on the 11th April 1883, a 
previous one having been made in due form on the 10th June 1879 

The lower Court held that limitation was saved by an application made op 
the Ist of May 1880, for the issue of a proclamation of sale in respect of certain 
property then under attachment in pursuance of the formal application of the 
loth of June 1879 

The judgment debtors contended that the attachment was no longer subsist- 
ing, and that, therefore, the application of 1st May 1880 was not one in accor- 
dance with law 

The lower Court erroneously supposed that the case was governed by the 
repealed Limitation Act IX of 1871, because the decree was made before that 
Act was repealed But it is quite clear to us that Act XV of 1877, which came 
into force and repealed the former Act on and from the 1st of October 1877, 
must be apphed to this case The decree holder s position, however, appears 
to us to bo stronger under the present Act than under Act IX of 1871, so that 
the change in the law does not affect the correctness of the decision of the 
point in question The attachment having been held to be still subsisting on 
the Ist of May 1880, if the application of that date for the issue of a sale- 
proclamation was an application to the Court to take some step in aid of exe- 
cution of the decree, within the meaning of art 179, sch II, then undoubte^y 
the present application of the 11th Apnl 1883 being within three years was m 
time. 

* Full Bench Reference on MisceUaneoas Appeal No 283 of 1883 from a decision of the 
Buhordmate Judge of Bhaugulpur, dated the 9th June 1963 
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That this was bo, we should not have had the least hesitation in holding, 
for our opinion is clear on the point, but for the decision, laid before us, of a 
Division Bench of this Court in the case of Joobra^ Singh v Buhoorta, Ahtmha* 
see Koer (7 C L B , 424) In that case, which was also governed by Act XV 
of 1877, the learned Judges held that an application to the Court to sell attach 
ed prop^y did not fall under art 179, but under art 178 ' 

We consider it so clear that such an application does in fact ask the Court 
to take a step m aid of execution of the decree, and that it is a step essential 
to execution, that We are wholly unable [ 858 ] to assent to the ruling laid 
before us , and we are unable materially to distinguish the present case from 
that before the Court on that occasion We think we cannot with propriety 
decide the case before us in a manner contrary to that which has once been 
declared by this Court to be correct, and which has been published as such , 
and we accordingly feel bound to submit the case for the decision of a Full 
Bench , the question being whether an application to the Court to issue a pro- 
clamation of sale in respect of property already attached in execution of the 
applicants' decree is an application within the meaning of art 179, sch II, 
Act XV of 1877, to the Court to take some step in aid of execution of the decree 

Mr Handley (with him Mr Twidale and Baboo Ammd Gopaul Paht) for 
the Appellant 

On the 11th Tuly 1879 the property was attached, and the judgment 
debtor obtained a postponement of the sale on the 22nd August for six months, 
the attachment remaining in force After the expiry of the six months, the 
decibe holder took no steps to execute the decree until the 1st May 1880, when 
he applied to have the sale proclamation issued, and his present application is 
dated the 11th Apnl 1883 I submit the issue of a proclamation of sale does 
not come within clause 4 of art 179 of the second schedule of the Limitation 
Act at all If it does come within clause 4, time runs from Ist May 1886 , 
and, if not, time runs from the 11th July 1879, and the application therefore 
made on the 11th April 1883 would be out of time The lower Appellate Court 
have held that limitation was saved by the application of 1st May 1880, unless 
Act XV of 1879 extends the meaning of art 167 of Act IX of 1871, there is 
nothing to point out that such an application as the present is within the 
Limitation Act The case of Ghunder Coomar Boy v Bhogolnitty Prosonno 
Boy (I L B , 3 Cal , 235 , 1 C L B , 23) lays down that ** an application to 
enforce a decree " does not include applications of an incidental kind There 
was no need for the judgment creditor to have made an application for the 
proclamation of sale, the issuing of it should have been done by the Court as 
a matter of course, it being one of the ministerial duties of the Couit to do so 
The Code of Civil Procedure no [ 864 ] where provides for such an application 
bv the judgment creditor As to what kind of application falls within the 
words of the Limitation Act — see Joobraj Singh v Buhooria Alurnhaaee Koer 
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Description of application 

Period of 
limitation 

Time from which period 
begins to run 

Apphcations for which no period 
of umitation IS provided el^where 
this schedule, or by the Code of 
CSvil Prooedure, section 230 

Three years 

< 1 

1 

When the right to appi> accrues ] 
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(7 0 L B , 424) , Oovtnd Ckmder Qoawarm v Bungunmon^ (1 L B , 6 Oal , 
61) , Kylaaa Goundan v Bamaaamt Ayyan (I L B , 4 Mad , 172) , Vtthal 
Janardan v Vtilu^irav Putla Jirm (1 L B , 6 Bom , 586) lays down that 
the Limitation Aot does not apply to apphoation to a Oourt to do what it has 
no discretion to refuse, nor to the exercise of functions of a ministerial character 
In Ishwardaa Jagjtvandas v Dosibat [I L B , 7 Bom , 316 (322) j the Judges 
agree with the two last cited cases It is true that in Badha Prosad Singh v 
Sundur Lall (I L B , 9 Gal , 644) the Court held that the deposit of nilamee 
fees was a step in aid of execution, but Toree Mahomed v Mahomed Mabood 
Bux (1 L B , 9 Cal , 730) lays down the contrary In Hem Chunder 
Chotodhry v Brojo Sundait Debya (10 C L B, 272) an apphoation by a 
judgment creditor to receive a sum deposited in Court is held not to be a 
step in aid of execution There is, however, a ruling to the contrary, viz , 
Venkatarayalu v Narastmha (I L B , 2 Mad , 174) 

Nor do the sections in the Civil Procedure Code show that the issue of 
such a proclamation is a necessary application at all, or is the proclamation a 
matter which the Court should, as a matter of course, of its own accord see 
done ? Sections 230 and 235 are to be conformed to by the judgment-creditor 
Sections 245, 248, 249, 286 and 287 are to be conformed to by the Courts , the 
different matters required by these last sections are the duty of the Court and 
not of the judgment creditor Not one of these sections lay down that an 
apphoation for proclamation of sale shall be made by the judgment creditor , 
that bein^ so, can it therefore be said that the application made on the Ist May 
1880 is a step taken in aid of execution " 

Mr 0 C Mullich and Baboo Dmga MohunDasiox the Bespondents were 
not called upon 

^ The Opinion of the Full Bench, which was as follows, was delivered by 

[855] Oarthi C.J — 1 think it clear that in this case the application made 
by the decree-holder on the 1st of May 1880 for the issue of a sale procla- 
mation was an application to take some step in aid of execution " within the 
meaning of clause 4 of art 179 of the Limitation Act of 1877 

The language of that clause is somewhat more comprehensive than that 
of clause 4 of art 167 of the Limitation Act of 1871, but under either Aot 
I should consider that the application, which is the subject of the present 
reference, was not barred by time 

I think it very probable that the construction which was put upon the 
latter clause in the case of Joobraj Singh v Buhooria Alumbasee Koer (7 G L 
B , 424) may have been induced by the language of the Full Bench judgment 
m the case of Chunder Coomar Boy v Bhogobutty Prosonno Boy (I L B , 
3 Cal , 236 , 1 C L B , 23) 

It was said, I observe, in that judgment that the words applying to 
enforce the decree *’ in art 167 of the Limitation Act of 1871 meant the 
apphoation (under s 212 of the Code) by which yroceedinga in execution are 
commenced , but as I myself took part in that decision, and, in fact, delivered 
the judgment of the Court, I am enabled to say that this language was unduly 
narrow, and that it was used with reference to the particular point which waa 
then under discussion 

That point was, whether the payment into Court of the costs of a proola- 
mation of sale by challan within the three years, coupled with an apphoation 
for sale, which was made beyond the three years, was in itself the meaning of 
clause 4 of art 167 of the Aot of 1871 
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The Full Bench held that it was not, and it was with reference to this 
question that the judgment was pronounced But there is no doubt, as I 
have said before, that the language of our judgment might well have been 
misconstrued 

I think it clear that under either Limitation Act, but certainly under the 
Act of 1877, an application, such as was made m the present case, is an 
application either ** to enforce the decree ' or to take some step in aid of 
execution *' 

[886] The point that Mr Handley, who appeared for the appellant m 
this case, did his best to impress upon us was this that the application to issue 
a proclamation being unnecessary by law, was no application at all He 
contended that under s 287 of the Code, the Court itself was bound to have 
issued the proclamation, without any action being taken on the part of the 
decree-holder 

But in this, I think, he is in error , notwithstanding that the attachment 
had issued, the proceedings from time to time for the purpose of enforcing the 
sale must always be, and, as a matter of practice, always are, initiated by the 
decree-holder 

The Court cannot ascertain of its own motion what the wishes of the 
decree-holder are, or what portion of the property he desires to sell, unless an 
application is made for that purpose 

As the rest of the Court are also of opinion that the application is not 
barred, and as this appears to be the only question in the case, we think that 
the appeal should be dismissed with costs 

Appeal diermsted 


NOTES • 

[ Following this case, it was held that the following were sufficient steps in aid of execu 
tion to keep the decree alive — 

An application for the sale of property under attachment then proceeding — (1889) 17 
Gal , 53 , (1890) 15 Bom , 405 (see also 12 M L J , 24) 

An application for execution by arrest without a prayer to issue notice under sec 248, 
G P G , 1882, when more than one year had elapsed from the date of the decree, (1909) 10 
G L J , 19, ' batta memorandum * for the issue of sale proclamation, distinguishing 25 Bom , 
639, where there was no application oral or written (1905) 28 Mad , 399 , see also (1897) 22 
Bom , 722 , (1895) 23 Gal , 374 , payments by Collector in whose management the estate was 
placed, (1894) 19 Bom , 261 

Compare with these, the following — 

** In some oases, it may be possible to determine by reference merely to the nature of the 
step which the Court is invited to take, whether it will or will not aid the execution For 
example (see 10 Gal , 851) * ** * On the other hand, as observed in 20 Gal , 255 , 27 Gal , 
285, when a decree holder asks the Court for the postponement of a sale, he invites the Court to 
take a step which, if taken, does not aid but rather retard the execution But, there may be 
oases in which the step which the Court is invited to take may be of an ambiguous or neutral 
character, if considered apart from the surroundmg circumstances, and the granting of leave 
to a judgment creditor to bid at an execution sale appears to me to fall within this class of 
oases," per MOOKEBJBE, J in (1905) 3 G L J , 240 10 C W N , 209 

An application by a decree holder who has purchased a property in execution of his own 
decree, for confirmation of the sale, is not an application to take some steps in aid of execu 
tion of the decree, (1904) 31 Cal , 1011 ] 
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The 7th June, 18S4 

Pbbsbnt 

Sib Btchabd Gabth, Kt , Chief Justice, and 
Mb Justice Bevebley 


Bam Charan Buhardar and others Plaintifls 

versus 

Bea^suddm and others Defendants 


Bes judioata — Issue advisedly left undecided in former suit 
In 1878 il, as the auction-purchaser of a taluq, sued 35 persons tor possession of a part 
of this taluq In this suit the issues raised were— (1) whether A had purchased the whole 
taluq, or an eight anna share of the right, titl^ and interest of the judgment debtors therein , 
(2) as to the correctness of the boundaries of the taluq as given in the plaints The Court held 
that A had purchased the right, title and interest of the judgment debtors in the taluq, and 
as it appeared that some of the defendants were not judgment debtors, and as it did not appear 
what portions of the taluq were held by the several defendants, the Lower Appellate Court 
dismissed the suit, with liberty to the plaintiff to bring a fresh suit within the proper time 
[867] In 1880 A brought a fresh suit against 16 of the same defendants and 19 others, tor 
possession of a portion of the same taluq The issues raised were — (1) whether the suit was 
barred under s 13 of the Code , (2) whether A had purchased the whole or a portion of the 
taluq , (8) whether the defendants were in possession of all the disputed land, and, if not 
wCiat portions of the taluq were held by the several defendants , (4) as to the correctness of 
the boundariQB of the taluq 

The Munsifi held that the suit was not barred, and on the merits gave A a decree The 
Subordinate Judge held that the suit was barred, and refused to go into the merits 

field that the question, whether A had purchased the whole or only a portion of the 
taluq, was rea judicata ^ but that the question, as to to what lands A was entitled to bj virtue 
of his purchase having been left undecided in the former suit, A was entitled to a decision on 
that point 


In 1878 one Bam Charan Buhardar, as the auction-purchaser of a certain 
taluq, sued 35 persons for possession of a part of this taluq, from which he had 
been dispossessed 

The issues framed m this suit, were — 


(1) Whether the plaintiff purchased the whole taluq in suit and obtained 
possession of three kanis of land only, the remainder being held and possessed 
by the defendants without right , or whether the plaintiff purchased an eigh^i- 
anna share of the taluq, and the right, title and interest of the judgment* 
debtors therein? 


(2) Has the plaintiff given correct boundaries of the taluq in suit, or has 
he wrongly included lands of various other taluqs m his plaint ? 

Evidence was taken, and the Munsiff found that the plaintiff had not 
porobased the tenure itself, but only the nght, title, and interest of his 

App^ from Appellate Decree No 2617 of 1882, agamst the decree of F ReeTs^ 
Judge Noakhali, dated 10th of August 1882, reversing the decree of Baboo Eorutxa Mov 
Banerji, Sudder Munsiff of Soodharam, dated l^e 27th of Jipe 1881 ^ 
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judgment-debtors therein , and that as the plainti£f had failed to prove 
the specific lands held by the judgment debtors, he dismissed the suit 
** without prejudice to the plaintiff's right to bring a fresh smt for possession 
of the lands of the taluq in suit distinctly ascertained " The plaintiff appealed 
against the decision, but the judgment of the lower Court was upheld by the 
Subordinate Judge ^ 

On the 13th August 1880, Bam Chaian Buhardar brought a fresh suit in 
the same character against 30 defendants, for possession of 14 plots, which he 
alleged belonged to the taluq he had purchased 

C868] Sixteen of these defendants contended that the'suit was barred by 
the former suit of 1878, which had been brought against them and 19 others 
The issues framed in this suit were— 

(1) Whether the suit is barred as re^ judicata 

(2) Whether the plaintiff has purchased the entire tenure or a portion 
of the taluq, and if the latter, what is the share purchased by him ? 

(3) Whether the defendants were in possession of all the disputed lands, 
and, if not, what portion of what plot is in whose possession 

(4) Whether the boundaries of the disputed land are correct > 

(5) Whether the defendants obstructed the plaintiff in taking possession 
of the land ? 

The Munsif found that the first suit was dismissed for ** misjoinder and 
non-joinder,’ and that the subject matter m issue had not been finally heard 
and determined so as to bar the second suit, and that therefore the plea of 
** res judicata " failed , and on the merits he found that the plaintiff had pur- 
chased the entire taluq, and he, therefore, gave the plaintiff a decree 

The defendants appealed to the Subordinate Judge, who held that the 
suit was barred under s 13 of the Civil Procedure Code, and refused to go 
into the other issues 

The plaintiff appealed to the High Court 

Baboo Chunder Madhub Ghose for the Appellant 

Baboo Batneswar Sen toi the Respondents 

The Judgment of the High Court was delivered by 

Garth, C«J —In this case the plaintiff sued for possession of certain lands 
on the allegation that they appertained to a certain taluq, which he had pur- 
chased at an auction sale in execution The defence raised several pleas, one 
of which was that the suit was barred by res judicata The first Court over 
luled this plea and decided the case upon its merits The lower Appellate 
Court, however, has held that the plea of res judicata is fatal, and has dis 
missed the suit on that ground 

The plaintiff appeals to this Court 

Now, what appears to have taken place in the former suit [859] IS 
this In 1878 the present plaintiff framed his plaint on somewhat similar 
allegations to those in the present case , and the issues fiamed m that 
suit related — (1) to the extent of the rights which the plaintiff had actually 
acquired by his purchase , and (2) to the correctness of the descnption of the 
lands sought to be recovered As to the first point, the Munsif decided that 
the plaintiff had purchased the right, title and interest of the judgment 
debtors in the entire taluq But as to the second point, inasmuch as it appeared 

5 CAL —76 699 
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that some of the defendants, who were part owners of the talnq* and who 
were liTroved to be in exclusive possession of specific portions thereof* ware not 
judj^ment-debtors, and as thp plaintiff had not excluded the lands held by 
those defendants from the property descnbed m his plaint, the Court found 
itself unable to give the plaintiff any rehef, and accordingly dismissed the suit 
without prejudice to plaintiff's bringing a fresh suit for possession of the 
lands of the talu<f in suit distinctly ascertained *’ 

Against this decision the plaintiff appealed, and the Subordinate Judge 
seems to have come to much the same conclusion as the Munsif He found 
that the plaintiff could not get khas possession, as he had not specified the lands 
which were exclusively in the share of the ludgment-debtors , and that he 
could not get a decree for joint possession with the other part owners* 
because he had not specified the extent of the shares of his judgment-debtors 
He* therefore, dismissed the appeal with the remark ** According to the cir- 
cumstances of the case the plaintiff can bring a fresh suit properly within time " 

The effect of the former litigation, therefore, was this It established 
the fact, as against some of the defendants in that suit, that the plaintiff had 
purchased the rights of his judgment-debtors in the entire taluq, and not only 
in an eight anna share thereof , and so far that decision is resjudtcata But 
^ on the further and more important point, vtz , as to what lands plaintiff was 
entitled to possession of by virtue of his purchase, the Courts found them 
selves unable to come to a decision by reason of errors of form in the frame of 
the suit They, therefore, refrained from deciding that point, and left it to the 
plaintiff to bring a fresh suit, framed in such a manner that the Court might 
be able to [860] grant the relief sought It may be that in the former suit both 
Qourts ought, properly speaking, to have insisted on proper issues being raised, 
and to have tried those issues upon the best evidence that the parties could 
adduce But we are not prepared to say that the course taken by those 
Courts was ultra vtres They considered, nghtly or wrongly, that they were 
not m a position to try the mam question m the cause , and it is clear that a 
question, which was ad>isedly left undecided in the former suit, cannot be 
said to have been heard and finally decided within the meaning of s 13 of 
the Code 

As we understand, the plaintiff has now come into Court “ with a plaint 
corrected according to what the Munsif had shown to be essential to his 
success,’ and the first Court has been able to give a decree upon that plaint 

The lower Appellate Court has refused to try the case upon its ments, 
having found the issue as to res judicata against the plaintiff We think 
that this judgment must be set aside, and the case remanded to the lower 
Appellate Court for trial of the remaining issues The costs of this appeal 
will follow the result 

Case remanded 


botbb 

tSu also the following oases (1889) 14 Bom , 31 (89) . (1898) 8 O G , 273 (275) , (1900) 
25 Bom , 115 (124) (1887) 9 All , 690 , (1888) 11 All , 187 ] 
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The 21»t Ftbruary, 1684 
Pbbsbni 

SiK B Pbacook, Sib B P Collieb, Sib B Couch and Sib A Hobkouse 


Goradas Pyne and Bam Narain Sahu 
[On appeal from the High Court at Fort William m Bengal ] 


Ltmttatton Act, IX of 1871, wh II, arts 48, 60 and 118 

The defendant, as an agent, sold goods entrusted to him by his principal , who died 
after a decree had been made against him for their conversion and, as agent for the repre 
sentative of the deceased, retained the proceeds, which the decree holder had an equitable 
right to follow in the agent's hands Held^ that neither Art 48* of sch II of act IX of 1871, 
fixing the limitation of three years to suits for moveable property acquired by dishonest 
misappropriation or conversion, nor art 60 t of the same schedule, fixing the limitation of 
three years to suits for money payable by the defendant to the plaintiff," and to suits 
for " money received to the plaintiff's use," were applicable to the present suit but th^t, as 
a suit for which no period of limitation was provided elsewhere, it fell within art 118 
of the same schedule, fixing for such suits the limitation of six years 

Appeal from a decree of a Divisional Bench of the High Court (4th July 
1878), reversing a decree of the Subordinate Judge of the Midnapore 
District (12th September 1876) 

The questions raised m this appeal related to the law of limitation under 
Act IX of 1871, to a claim for the proceeds of the sale of goods, wrongfully 
converted by a deceased person, against whom a decree had been obtained on 
that cause of suit , such proceeds being m the hands of the defendant, who held 
them as agent for the representative of the deceased 


•[Art 48 — 


Description of suit 


Period of 
limitation 


Time when penod 
begins to run 


For moveable property acquired 
theft, extortion, cheating or 
dishonest misappropriation or con 
version 


Three years 


, When the property is demanded 
and refused ] 


tCArt 60 — 


For money payable by the defen 
dant to the plaintiff, for money 
received by thb defendant for the 
plaintiff's use 

I tArt~^ua ™ 


Three years 


When the money is received ] 


8uit for which n.o period of Umi 
tation is provided elsewhere in this 


Six vears 


When the right to sue accrues 3 
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Mr B V Doyne appeared for the Appellant, the defendant in the smt, 
on whose ]^half he contended that the sale, having taken place in 1870, and 
the suit ha^ng been brought in 1876, the plaintiff’s claim was barred by limita^ 
tion under art 48, or art 60, of the second schedule of Act IX of 1871, the 
law of limitation then in force 


The Bespondents did not appear 


Their Lordships’ Judgment was delivered by 


Sir B. Peaoook — Their Lordships are of opinion that the judgment of 
the High Court ought to be affirmed 

It appears that, as far back as March 1865, Modhoosoodun, who was the 
brother of the present appellant, had taken some 1,260 logs of timber which 
belonged to the plaintiffs, and converted them to his own use Soon after that 
a suit Ijjfo 10 of 1865 was brought by the plaintiffs against Modhoosoodun 
and another for the conversion of the timber, and a decree was obtained on the 
30th March 1868, for the sum of Bs 25,200, in favour of the plaintiffs That 
decision was appealed from to the High Court, which, in January 1869, reversed 
the decree An appeal was preferred to Her Majesty in Council, and on the 
1.2th December 1873 the decision of the High Court was reversed, and the 
decree of the first Court established, namely, that the plaintiffs were to recover 
a sum of Bs 25,200 from Modhoosoodun and the othei defendant In the 
meanwhile Modhoosoodun had died, and the decree in the Privy Council was 
against his widow, as his representahve, that the Bs 25 200 [ 862 ] should be 
recovered from her Subsequently an application was made to the District 
Court of Midnapore to execute the decree, and certain property was attached 
which the present appellant claimed as his separate property Only a very 
small por&on of it was held liable to the decree, and the rest was ordered to be 
given up Upon that, the present suit was instituted for the purpose of trying 
whether the plaintiffs had not a right to execute their decree against the property 
mentioned in the attachment, and which had been ordered to be given up 
The plaintiffs, however, did not rely merely on the fact that they had obtained 
the decree, and that the property was liable to be seized , but they made a 
further allegation, and stated that Gurudas Pyne, ’ the present appellant, and 
the defendant in the suit, was benefited by the afoiesaid timber taken by the 
Kv/rta Modhoosoodun, and, after the death of Modhoosoodun, himself sold the 
aforesaid timbers, and appropriated the moneys obtained by the sale of the 
aforesaid timbers, and regularly conducted the aforesaid case Both the 
brothers are, for the reasons mentioned above, answerable under the decree we 
have obtained in the aforesaid case for the aforementioned acts, although the 
name of Modhoosoodun alone was mentioned in that decree , and therefore we 
are fully entitled to realize the whole amount by the sale of the properties of 
both the brothers ” Strictly speaking, the claim was to realize the decree from 
the property of tbe defendant The first Court held that a portion of the pro- 
perty which was claimed by the defendant was liable to the execution, but that 
a great portion of it was not Upon that an appeal was preferr^ by the 
plaintiffs to the High Court, and notice of objections was given by the defen 
dant The High Court held that, notwithstanding the sale of the timber by 
the defendant, and his receipt of the assets which were derived from the sale, 
he was not liable to have his property attached and sold under the execution 
against his brother , but they wwt on, and said But although the plaintiffs 
have been ill*advised m bringing their suit in the particular form adopted by 
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them, and though we are unable to give them the particular form of relief desired, 
we think, that on the facts proved, we ought, if we can, and that we are able 
to grant them such relief as they [ 863 ] would have been entitled to obtain on a 
properly drawn plaint ” It is quite clear that in this case the plaintiffs did 
rely m their plaint upon the fjfbct that the defendant had sold the timber, and 
had received the proceeds 

That the defendant understood the plaint as intending to make him liable 
IS clear, for in his answer he says ' Afterwards the case of the plaintiffs 
was dismissed by the Honourable High Court , and an order being passed to 
release the timbers from attachment, 1, according to the permission of Moti 
Dasi *’ — that is the widow of Modhoosoodun — “ sold the timbers and paid 
her the moneys that were realized by the sale of the timbers, and took a receipt, 
and she repaid me the moneys I had expended But the plaintiffs, notwith- 
standing these facts, are unjustly placing upon me the liability by falsely 
alleging that I, as a sharer, conducted the aforesaid suit, and that I myself 
took the moneys realized by the sale of the timbers * He knew that the 
plamtifis intended to make him liable because he had taken the moneys realized 
by the sale of the timbers It is found by the first Court, that ‘ the payment 
of money to Moti Dasi being disproved, it must be presumed to be in the hands 
of the defendant, who is the active male member of the house ** Therefore, 
according to that finding, the money, which was the proceeds of the sale of the 
timber, was in the defendant’s hands, and the plaintiff by his plaint showed 
that he intended to make the defendant responsible, because he had got the 
assets which were produced from the sale of the timber 

Then the judgment of the High Court proceeds thus “ It is quite clear 
that, Modhoosoodun having misappropnated the plaintiffs timber, the value 
of the same came into the hands of Gurudas, his brother, whence it ought to 
have passed into the hands of Moti Dasi, and from her the plaintiffs might 
have obtained it in execution of their decree We find on the facts that 
Gurudas has retained the Es 22,000 received by the sale of the timber , and 
this money is the plaintiffs’ property If a portion of it has been invested in 
the lands which the plaintiffs seek to sell, then such lands belong to them in 
equity Whether Gurudas has appropriated the money without the consent 
of Moti Dasi, or whether he has done so in collusion with her with [ 866 ] the 
object of defeating the plaintiffs attempt to execute their hard won decree, the 
Court ought to compel him to disgorge the amount We, therefore, set aside 
the decree of the lower Court, and in lieu of it we make a decree with costs in 
favour of the plaintiffs agamt the defendants jointh and severally for the sum 
of Es 22,000, which plaintiffs will be entitled to lealize in execution ’ They 
therefore, give against the two defendants, the present appellant and the widow, 
a decree for the Es 22,000, which was the amount which the defendant had 
received, and which they find that he held from the pioceeds of the timber of 
the plaintiffs 

Their Lordships think that the plaintiffs had a right to follow the proceeds 
of their timber, and, the defendant having received the money, and not having 
paid it over to Moti Dasi, they have a right to recover the amount from him 

Mr Doyne has contended — and certainly there was a good deal of weight 
in his argument~that a suit to recover the amount would have been baired by 
limitation He said that the timber was sold as far back as the year 1870 , 
that this suit was brought in 1876 , and that consequently nearly six years had 
expired He contended that if the defendant was liable to the plaintiffs, he was 
liable only for money had and received to the plaintiffs' use^ He rehed upon 
art 48, sch II of Act IX of 1871, and also upon art 60 Article 48 is 


597 
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** Vor moveable property acquired by theft, extortion, cheating, or dtshone^ 
miaappfopnation or conversion ’* Their Lordships think that the case do^ls 
not cofpe under that article There was no dishonest misappropriation or con- 
version The defendant sold the timber on account of his brother , be held the 
proceeds on account of the widow , and there was np dishonest misappropriation, 
although the plaintififs had a right, finding the money m his hands, to attaoh 
it and make him responsible to them 

Article No 60 is “ For money payable by the defendant to the ]:daintiff , 
for money received by the defendant for the plaintiffs* use '* Mr Doyne con 
tended that m this case the money was received for the plaintiffs' use when the 
defendant sold the timber in May 1870 , but that appears to their Lordships 
not to be the case When he sold the timber he \vas selling it as the agent 
of Moti Dasi, and he received the money for her The [M6J ^uit 18 to en 
force an equitable claim on the part of the plaintifis to follow the proceeds 
of their timber, and, finding them in the hands of the defendant, to make 
him responsible for the amount That does not fall either within arts 
No 60 or No 48 , but comes within art 118, as ** a suit for which no period of 
limitation is provided elsewhere m this schedule," and for suits of that nature 
a period of six years is the limitation Their Lordships think that the plain 
tiffs had a right at any time within six years from the time when the defendant 
received the money to hold him responsible to them for the amount so long 
as it remained m his hands , they might have given him notice not to pay it 
over, and held him responsible m equity if he had done so 

Their Lordships will, therefore, humbly advise Her Majesty that the deci- 
sion of the High Court be affirmed apd this appeal dismissed 4s no appearance 
has been entered for the respondent, there will be no costs of this appeal 
* Their Lordships think it right to add a declaration that any money which 
may be recovered under this decree shall be treated in part satisfaction of the 
former decree agamst Modhoosoodun, or his widow, in the same way as if it 
had been levied under that decree, and vtce versd 

Solicitors for the Appellant Messrs Lambert, Fetch, and Shakespear 

Appeal dismissed 


NOTV 

[ In the following cases art 120 was held applicable following this case — (1912) P B , 
1 (1912) P W B , 33 13 I C , 980, (1909) 31 All ,429 2 1 C 118 , (1892) 16 Mad , 
862 , (1892) 20 Cal 61 F B , (1891) 13 AU . 368 , (1886) P R , 96 (1884) 7 All , 26 

The oase of Mahomed Wahib v Mahomed imeer (1906) 82 Qal , 627 1 C L J , 167, 
Qontains a full discussion of the scope of art 62 of the Limitation Act, 1908, by MOOKBBJIB, 
J In that case the suit was for the recovery of money which was received by the defendant as 
the plaintiff’s co-mortgagee and this was held to fall within art 62 , the case of 10 Cal , 660, 
was distinguished on the ground that here the plaintiff had a mere’ equitable claim to follow 
money in the hands of the defendant which when received was not received for the plaintiffs^ 
UBS ’ 

In f 1907) 80 Mad ,469 17 H L J , 462, it was held that a suit by an assignor for 
recovery of money received by the assignee of a mortgage bond from the mortgagor under an 
MHgnment ab mi%o void was a suit for money had and received within Art 62 This case 
wit distmgmshed on the ground that here the plaintiff as the person rightfully entitled to 
the money wag pursuing xt in the hands of the defendant as the actual party in possessioxi 
there cd at the tijne^ 


m 



THE ** MABT STUABT ’* U THE *' NEVADA [I884rj I L«R 10 Cal. 806 
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VIOB-ADMIBALTY APPELLATE JURISDICTION 

The 23rd June, 1884 
Present 

Sib Richard Garth, Kt , Chief Justice, and 
Mr Justice Cunningham 

In the mattei of the British steamship or vessel Mary Stuart 

The “ Mary Stuart* Impugnant 

versus 

The “ Nevada *’ Promovent 

Vice^Admiraltii — Action in rem — Owner indirectly impleaded — Towage 

Contract 

The M 8 "a steam tug, was hired to tow the barque * N down the Hughli, and m 
consequence of the negligence of the master of the tug whilst so employed, and of his wilful 
disobedience to the order of the pilot on board the N , the latter ran foul of a sailing vessel 
the ** 8 F considerable damage being done to both sailing vessels 

[886] The “8 F ** took proceedings against the ** N * for the damage sustained, and 
an action %n rem was brought (pending the proceedings taken by the ‘*8 F ”) by the N 
against the tug to recover damages including any damages that the “ N ** might have to pay 
to the owners of the ** 8 F ** 

The defence set up bv the tug was, protection finder its towage contract, which was to the 
effect that the proprietors of the tug should not be responsible, under any circumstances, for 
any loss or damage to any vessel whilst in tow of the tug whether the same should h%ve 
happened through the default of the master or other sailors etc of the tug or through the 
incompetence or want of skill of the pilot in charge 

The Court below held that the accident was due to the wilful disobedience of the master 
of the tug in not obeying the pilot on board the **N , and that such misconduct was a 
default " within the meaning of the clause in the towage contract but inasmuch as the 
action was one in leni, and not against the proprietors, the clause was no answer to the suit 
Held, on appeal, that the clause was a sufficient answer , for that, although in every case 
of a proceeding tn rem the suit is directly against the ship itself still the owner of the ship 
must always be considered as indirectly impleaded 

Appeal against the judgment of Mi Justice NORRiS, dated the 14th August 
1883 

This was a proceeding in rem brought in the High Court in its Vice 
Admiralty junsdiotion 

The promovent stated that on the 20th September 1882 the British 
barque Nevada," of the Port of Halifax in^ Nova Scotia, was proceeding 
down the nver Hughli in tow of the tug steamer “ Mary Stuart," the 'Nevada " 
being in charge of a pilot, and the Mary Stuart ** under command and in 
charge of her master That about 7 P M on the same evening (it being bright 
and clear at the time) the “Mary Stuart* with the “Nevada" in tow 
approached the British ship “ Savoir Faire*' (having the ** Savoir Faire " about 
two points on their starboard bow), which was at anchor in Diamond Harbour 
on the southern side of the navigable channel with her head up-stream, bearing 
west, the tide being about half ebb and running from three to (our knots 
an hon r 

*A|feaINc 14 cf 1888 from a Judgment of Mr Justice NORBlS, dated the 14th August 1888. 
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That when the tag was about 150 yards from the “ Savoir Faire,” the 
master of the tug, without any order from the pilot on board the “ Nevada,” 
suddenly ported her helm,^^ thereby turning the tug in a direction 
to cross the bows of the “ Savoir Faire,” and [867] that, thereupon, 
the pilot shouted out to the tug to put her helm starboard, but the tug 
continued on her course, and both it and the Nevada” were consequently 
taken across the bows of the Savoir Faire, the tug narrowly escaping 
collision with her, whilst the “ Nevada ” fell portside on the bows of the 
Savoir Faire, ’ carrying away the latter’s jibboom and part of her headgear and 
doing other damage , whilst the ]ibboom and headgeai of the “ Nevada ” were 
also earned away, her bowsprit and foremast staited, and she was otherwise 
considerably injured 

It was further stated that the owners of the ‘‘ Savoir Faire” had arrested, 
and preferred a claim for damages for Bs 15,000 against the " Nevada,” which 
was then pending, and the promovent, therefore, claimed to be entitled to 
recover m this action, in addition to the damages claimed for the damage done 
to the ** Nevada ’ in the said collision through the negligence of the tug, any 
damages and costs that the promovent might have to pay to the owners of the 
“ Savoir Faire * 

The impugnant domed that there had been any mismanagement or unskil- 
fulness of navigation on the part of the master of the tug, and stated that the 
pilot of the Nevada,” being aware, and having approved of the course first 
taken by the “ Mary Stuart ” to pass on the portside of the “ Savoir Faire,*' the 
responsibility of the collision rested entirely with the ** Nevada ” , it being 
due to the improper and unskilful conduct of the ** Nevada ” in putting her 
helm hard a-starboard when the helm of the “ Mary Stuart ” was hard a port 
and the amount of damages was disputed 

The contract under which the “ Mary Stuart * was engaged by the agents 
of the “ Nevada ' to tow out the “ Nevada” from Garden Beach to the Eastern 
Channel Light, contained the following clause “ The proprietors are not to be 
responsible, under any circumstances, for any loss or damage which may be sub 
tamed or occasioned by any vessel whilst it is in tow of any of their tugs, whe 
ther the same shall have happened through the act or default of the master of 
the tug, or any engineer or other servants or otherwise,” and the impugnant 
claimed shelter under this clause 

The Court sat with two assessors 

[868] Mr Phillips and Mr Bonnerjee for the Promovent 

Mr Sill and Mr Sale for the Impugnant 

The assessors were of opinion chat the collision was entirely due to the 
negligence of the master of the tug, and m this opinion the Judge concurred 

Mr Justice NOBBlS (after concurring with the assessors on the question 
of negligence), continued — “ The only question remaining for disposal in this 
case IS, whether the impugnant is relieved from all liability in respect of the 
collision that happened on the 22nd September 1882, by virtue of the 22nd 
condition contained in the towage contract, (the learned Judge here cited the 
condition as set out above) Mr Phillips for the promovent argued that the 
contract could not operate to relieve the ptoprietors of the tug from the conse 
quence of an accident caused by the disobedience of the master of the tug to 
thq lawful orders of the pilot m charge of the tow I am of opinion that the 
wdrd ' default * is wide enough to cover a case of such disobedience Mr Phillips 
further argued that, this being an action in rem and not in p&rsonom^ the 
condition woidd not apply A condition such as this must be construed most 
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strongly against those who rely upon it, and I am of opinion that, if the owners of 
the '^Marv Stuart ” wished to protect herself from the consequences of negli 
genoe or default on the part of her captain, they should have said so in express 
terms I have already found that the collision was caused by the negligence 
of the captain of the tug there mpst be judgment for the promovent with costs, 
and the usual reference to the Begistrar as to the amount of damages 

The impugnant appealed 

Mr Sale and Mr Hill for the Appellant 

Mr Sale — According to the principle of maritime law, the ship is only 
responsible when, in the first instance, the master is liable A person s property 
IS not liable unless the owner is liable The ship's liability attaches only 
through the liability of her owners — Ihc Druid (1 Rob Adm. Rep , 391) , the 
action there was one in rem, and the facts were [869] very strong as against 
the steam tug On p 399, the Court says The liability of the ship and 
the responsibility of the owners (m suits which arise from circumstances 
occurring during the ownership of the person whose ship is proceeded against) 
are convertible terms , the ship is not liable if the owners are not responsible, 
and vice versd No responsibility can attach upon the owners, if the ship is 
exempt and not liable to be proceeded against 

[Garth, 0 J — That case merelv says that neither the ship nor the 
master could be made answerable for acts which were out of the range of the 
employment of the master ] 

The case of the United Service (L R , 8 P Da 56) is a case on a towage 
contract, and the words of the contract are similai to ours , it was there held 
that the owners of the tug were protected by notice from liability It is true 
that the action was in personam, but I submit that this makes no differences, 
the liability in rem can only attach through the liability in personam in the 
first instance, and if the owners contract themselves out of all liability, then 
no liability attaches to the ship 

As to the nature of maritime hens on ships, they are inchoate at the time 
the hen attaches, and may be enforced by proceedings in lem The Bold 
Buccleagh (7 Moo P G 267) decides that in case of damage caused by collision, 
such damage creates a hen on the ship I refer to this case to show what is 
the nature of this hen, and whether it is not competent to the parties to 
contract themselves out of liability A maritime hen is defined on p 284 as 
a claim or privilege upon a thing to be carried into effect by legal piocess," 
and that process is a proceeding in rem 1 submit (1) that no hen was creat^ 
in favour of the owners of the ** Nevada ” in consequence of the collision, because 
a hen is a simple privilege given to vessels injured, and the other party may 
contract themselves out of it , (2) that nothing turns on the fact that the matter 
comes up before the Court as a proceeding in rem, because it is doubtful 
whether there can be a hen m proceedings in rem, because hen depends on 
whether the owners intended to exclude themselves from all liability 

[870] Mr Phillips (with him Mr Bonnerjee) tor the Respondents — In 
the case of The Druid the master was not acting as master of the ship in what 
he did , it would have been the same if a stranger had acted in that way 
Moreover, that was not such a case as would make a vessel liable , the suit 
was against the ship and the ship-owner 

The liability of the ship is not treated apart from the liability of the 
owners, and it does not attach through the liability of the ship as Mr Sale 




601 



!.LB« 10 Cal, 871 


THE “mABY STUABT'' V 


has said Mr Sale also virtually asks the Court to add the words ^'proprietor and 
the tug ’ to the words of the contract We have not recovered against the 
owner personally in the Admiralty Court, and can the Court now insert these 
words The case of the Bold Buecleugh is not in point , it only est$iblishea 
the ground of maritime hens 

If the tug had refused to take us down the river at all, the persons who 
had hired the tug out to us would not be liable if Mr Sale's argument is correct 
The case of the United Service was a common law action, and has no 
beanng therefore on our case 

I say that this being an act of disobedience, it is not one of the matters 
that the parties meant to guard themselves against On the question of 
construction of such contracts as the present, see Hayn, Boman and Co v 
Culhfard (L R , 4 0 P D . 182) 

Mr Hill in reply — Disobedience is a clear default, and we say we are 
not liable for default The case of The Dmid is in point , it was an action 
brought against the steamei alone , the words used by Dr LUSHINGTOK in the 
judgment m inverted commas against the "ship and ship owner,” aie only 
there adopted fot the sake of an argument 

Judgments were delivered by Gabth, C T , and CUNNINGHAM, J 

Garth, C. J — This is an appeal from a judgment of Mr Justice NORBIS 
in a cause depending on the Original Side of this Court in its vice-admiralty 
jurisdiction 

It was a suit in rem, promoted bv the master of the British ship " Nevada ” 
against the " Mary Stuart ” for damages sustained h\ the " Nevada ” under 
these circumstances 

[871] The " Mary Stuart ” is a steam tug belonging to the Port of 
Calcutta, of which Captain Thomas was the masW 

She was hired on the occasion in question to tow the " Nevada ” down 
the river , and it was alleged by the promovent that in consequence of the 
negligence of the master of the " Mary Stuart,” and of his wilful disobedience 
of orders, which he was bound to obey, the " Nevada ” ran foul of a vessel, 
called the " Savoir Faire,” and considerable damage was caused to both vessels. 

The " Savoir Faire ” took proceedings against the " Nevada ” for the 
damages which she sustained in the collision , and this suit was brought 
against the^" Mary Stuart to recover those damages, as well as compensation 
for the injury which the " Nevada ” herself hod sustained 

The answer made by Mr Sutherland, who was the owner of the " Mary 
Stuart,” was two fold — 

1st — That the master of the tug had been guilty of no negligence , and 

2ndly — ^That the tug was protected by clause 22 of the Contract of 
Towage, which had been entered into b^ the owners of the tug with the 
" Nevada’s ” agents 

That clause was part of a general form of contract which was used by the 
propnetors of the " Mary Stuart ” in all cases when their tugs were employed, 
and it was in these words — 

H " The proprietors are not to be responsible, under any circumstances, for 
any loss or damage which may be sustained or occasioned by any vessel 
whilst it 18 m tpw of any of tbeir tugs, whether the same shall have happened 
through the act or default of thp master of the tug, or any engineer, or other 
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servants, or otherwise, or through the luoompetence or want of skill or care of 
the pilot in charge of the vessel " 

The trial took place before the learned Judge and two nautical assessors , 
and as to the first question they decided that the collision took place through 
the improper conduct of the master of the tug in wilfully disobeying the orders 
of the pilot on board the “ Nevada,** which orders he was bound to obey And 
with [872] regard to the other question arising upon the 22nd clause of the 
Contract of Towage the learned Judge decided — 

l$t — that the misconduct of the master was a dejaiili within the mean- 
ing of the clause , but 

2ndly — that as this was a proceeding in rem, and not against the propt le- 
torSf the clause was no answer to the suit 

The Court therefore pronounced in favour of the “ Nevada,” and it was 
referred to the Begij^trar to ascertain the amount of damages 

From this ijudgment the impugnant has appealed upon the second point 
only , and it has been contended by Mr Sale on his behalf that, as the 
proprietors would be the sufferers, if the tug were held responsible, the clause 
in question was intended to, and did m point of law operate to, protect them 

Having heard this point fully aigued, and having taken some time to 
consider my judgment, I had at first airived at a conclusion in favour of the 
respondent 

It seemed to me that the towage contract, which consists of certain 
regulations, prepared by the owners of several tugs in the Port of Calcutta, is 
of a very one sided character • 

I think that it should be read most strongl\ against the owners of the tug , 
and that, as regards the protective clause with whicli we are dealing, its 
meaning and effect ought not to be extended beyond what its language striotl\ 
warrants 

Having regard to the circumstances which occuired in this case, the owners 
of the Nevada,” in the absence of any agieement to the contiary, would 
have had three remedies — 

1st —They might have sued the master of the tug , 

2ndly —They might have sued the proprietors of the tug , and 

3rdly — They might have taken the course which they did, and sued the 
tug itself in a maritime Court 

That being so, it seemed to me that, according to the strict language of 
the clause in question, the proprietors were protected against one only of 
these suits 

The clause would clearly have been no answer to a suit against the 
master , and I was unable to see why it should afford any answer to a suit 
against the ship, unless the liability of the proprietors, and the liability of the 
ship, meant substantially the same thing 

[878] There axe undoubtedly many oases of collision, where the ship 
would be liable, and the owners would not , as, lor instance, whete a ship is 
chartered out and out, so that not only the possession of the vessel, but the 
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appointment of the master and crow is vested in the charterers No action 
co^d then be brought against the owners for damage caused through the 
improper management of the ship, although a suit might be brought against 
the charterers, or proceedings tn rent might be taken against the ship [See 
Scott V Scott (2 Stark, 438) and the Ticondeioga (Swab 216) ] 

And as a proof that the responsibility of the owners is a different thing 
from the responsibility of the ship, it has been held that a verdict m a Court 
of common law is no bar to proceedings against the ship in a maritime Court 
for the same collision , or, on the other hand, that a judgment in reM^ and an 
actual sale of the ship in the Court of \dmiralty, is no bai to an action against 
the owner in a Court of common law See Nelson v Couch (15 C BN S , 99) 
and The Bold Buccleugh (7 l^Ioo P C C , 867) 

I had, (sic) therefore, as 1 had come to the conclusion that the view taken 
by the learned Judge in the Court below was right, and as my learned brother 
and myself differed in opinion, we considered it would have been necessary 
that the case should be heard by a third Judge ^ 

Mr Justice PiGOT, however, has been kind enough to refer me to a case 
lately decided in England, which appears to solve the difficulty, and has satis 
tied me that my first impiession was wrong 

It 18 a case of The Parlement Beige (L R , 5 P D , 197) in the Court of 
Admiralty in England 

The question theie was, whether a ship belonging to the Belgian Govern 
ment could be proceeded against foi a collision in the English Court of 
Admiralty 

• It was admitted that the Belgian Government, who were the owners of 
the ship, could not be sued in an English Court , but it was concluded that, 
notwithstanding this, the ship itself was liable to proceedings tn rem 

[874] Sir Robert Phillimore in the Court of Admiralt> held that the 
ship was liable But on appeal to the Lords Justices his judgment was revers 
ed Their Loidships were of opinion that although in every case of a 
proceeding in rem, the suit is directly against the ship itself, still the owner of 
the ship must always be considered as indirectly impleaded The ownei, 
according to the rules of the Admiralty, has always notice to appear to show 
cause why the ship should not be liable , and their Lordships observe that, 
unless the owner were thus impleaded, and had an opportunity of protecting 
his property from the Court s decree, a judgment in I'em would be contrary to 
natural justice 

Lord Justice Brett, who delivered the judgment of the Court, proceeds 
to say — 

** In a claim made in respect of a collision, the property is not treated as 
the delinquent pet se Though the ship has been in collision, and has caused 
injury by reason of the negligence or want of skill of those m charge of her, 
yet she cannot be made the means of compensation, if those in charge of her 
were not the servants of her then owner, aslf she was in charge of a compul- 
sory pilot This IS conclusive to show that the hahility to compensate must 
be fixed, not merely on the property, but also on the owner through the property 
If so, the owner is at least indirectly impleaded to answer to, that is to say, to 
be affected by, the judgment of tHe Court It is no answer to say that if the 
property be sold after the maritime hen has acoru^ the property may be 
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seized and sold as against the new ownei This is a severe law, probably 
ansiiig from the difficulty of otherwise enforcing any remedy m favour of an 
insured suitor But the property cannot be sold as against the new owner, 
if it could not have been sold as against the owner at the time when the lien 
accrued This doctrine of the Courts of Admiralty goes only to this extent, 
that the innocent purchaser takes the property subject to the inchoate man 
time lien, which attached to it as against him who was the owner at the time 
the hen attached The new owner has the same public notice of the suit, 
and the same opportunity and right of appearance as the former owner would 
have had He is impleaded in the same way as the former owner would have 
been 

C8783 It seems to me that the point thus decided bv the Lords Justices is 
precisely the same as that which we have to determine here It was admitted 
m that case, as it is here, that the owners were not personally liable to be sued 
for the collision, and the question was whether, the ownei s not being liablei 
the ship could be^ made liable Their Lordships decided that question in the 
negative, and I am bound to say that, irrespective of the high authority of the 
Lords Justices, and especially of Lord Justice Brett, who, on such a subject, is 
probably the best authority we have, the extract, which 1 have just read fiom 
his Lordship’s judgment, appears to me quite unanswerable 

I think, therefore, that the judgment of the Court below should be reversed, 
that this suit should be dismissed, and that the “ Mary Stuart ’ should be 
released from arrest 

Having regard however to the circumstances of the case, and to the ques 
tionoffactm the Court below having been found entirely in favour of the 
“ Nevada,” I think that the owners of the “ Mary Stuart ” ought not to be 
allowed any costs • 

It 18 clear that this serious injury, which has been done both to the 
“ Nevada ” and the “ Savoir Faire ” is entirely due to gross disobedience of 
orders on the part of the master of the “ Mary Stuart ” It is also clear that if 
the “ Savoir Faire ” had sued the “ Mary Stuart instead of the “ Nevada,” 
the owners of the “ Mary Stuart ” would have had no defence to that suit, 
because the owners of the “ Savoir Faire ’ weie no parties to the contract, 
which alone has protected the Mary Stuart ’ as against the Nevada *, and 
lastly, it IS clear, that, in consequence of the course which has been taken, the 
“ Nevada ” will have to pay for the whole damage to both ships, which has 
been censed entirely by the fault of the ** Mary Stuart ” 

I consider, therefore, that each party should nay his own costs on scale 2, 
and that if any costs have l>een paid m the Court below, they should be repaid 

Cunningham, J — The question raised in this appeal is, whether the 22nd 
clause m the towage contract, exempting the owners from liability, is a defence 
m the present action That clause provided that the owners should **not be 
responsible under any [876] circumstances for any loss or damage which maybe 
sustained or occasioned by any vessel while it is m tow of any of their tugs, 
whether the same shall ha\e happened through the act or default of the master 
of the tug or any engineer or other servants or otherwise, or through the 
incompetence or want of skill or mre of the pilot in charge of the vessel ” 

The present action is brought in respect of injuries sustained and occa- 
sioned by the “ Nevada ” in a collision between her and the “ Savoir Faire,” 
which collision is found to have resulted from the misconduct of the master of 
the MaryBtuart ” The owners of the ** Nevada ’ now seek damages in an 
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aotion tn rem against the “ Mary Stuart,** in respect of the injuries occasioned 
to the Nevada *’ and of the damages which have been recovered from them by 
the owneis of the “ Savoir Faire * 

I concur m thinking that both the injuries sustained by the Nevada ** 
and the damages which have been recovered from her owners by the owners of 
the Savoir Faire *’ fall within the loss or damage against responsibility, 
for which the clause protected the owners of the ** Mary Stuart and that 
the conduct of the master was an act or defanlt within the meaning of the clause 
Consequently I think the owners are protected from personal liability But 
I am unable to agree in the view of the original Court that, though the clause 
secured the owners of the Mary Stuart ” against personal liability, it is not 
a defence in an action brought in rem against Mary Stuart ** The clause is one, 
no doubt, which ought to be construed strictly, and in case of its meaning being 
doubtful, rather against, than in favour of, the person whom it relieves of res- 
ponsibility , but its strict legal effect must be sought Can it then, by any 
reasonable rule of const^^uction, be contended that, when the owners of the 
“ Mary Stuart *’ had put an end to their own liability, as between themselves 
and the owners of the '^Nevada,*' in respect of damage resulting from the 
misconduct of the master of the tug, the intention of the parties, or the 
meamng of the woids m which they expressed that intention, was, that the 
owners of the ** Nevada * should still be entitled to proceed against their tug 
in respect of these same damages ^ Such a construction seems to me in 
direct opposition to the clear meaning of the words employed I think that when 
[877] the owneis of the tug stipulated that they should not be responsible 
under any circumstances for loss, damage, etc ,** they must be held to have 
intended as between themselves and the other parties to the contract, to 
include not only the damages recoverable in a common law action, but the 
damages recoverable in an Admiralty suit by sale of their ship It is true that 
there is not, since the decision of the Bold Buccletich (7 Moo P C C , 267), any 
question that by the maritime law theie attaches upon a wrong doing vessel 
and her freight, a maritime hen to the full extent of tlie damage done , and 
that this hen relates back to the time of the damage and travels with the ship 
into whosoever hands she may come — 1 M and P on Shipping, 619, ^th edition 
But I do not see that this doctrine conflicts with the view that the parties to 
a contract may entirely put an end to the ordinary lesponsibihty of the owners 
of a ship for any damage she may cause, and, by putting an end to that ordi 
nary responsibility, destroy the hen by which that responsibility is enforced 

The language of Dr LUSHINGTON m The Drutd (Bob Adm Re|f, 391) 
seems to place beyond doubt the dependence of the right to proceed in rem, on 
the existing personal liability of the owners, and his dictum that the liability 
of the ship and the responsibility of the owners are convertible terms seems 
to be applicable to the present case The observations of the Judges in Nelson 
V Couuih (16 0 B N S , 99) seems to me to favour this view The Judges 
there treated the right of proceeding in rem as a hen with a right of sale, 
and accordingly held, that if the sale was insufficient to satisfy the hen, the 
plaintiff might proceed in personam, for the residue Byles, J , comparing it 
to the case in which a man having a debt secured by a pledge or mortgage 
neoessariiy resorts to legal proceedings to make the pledge available, and 
having failed to realize the whole of his debtrby the sale, sues in a Cbmmon 
La^ Court for the balance In the present case, if we consider that the 
contract did not operate to exclude the action in rem, we must hold that the 
hen still exists, although, by the terms of the contract betiX^een the owners of 
the tug and the [878] owners of the ** Nevada, * no liability could arise to the 
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formeif^ on account of any damage done bv the tug The case to which the 
Chief Justice has just referred (The Parlement Beige) seems to show that this 
view would not be correct 

Appeal allowed 

Attorney for Impugnant Barrow Orr 
Attorney for Promovent Watkins cf Watkins 
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REFERENCE UNDER THE BURMAH COURTS ACT 

The 19th June, 18M 
Present 

Sir Richard Garth, Kt , Chief Justice, and 
Mr Justice Wilson 

Fiitz Olner Plaintiff 

versus 

Lave770 Defendant 

Juiisdiction — Foreign ship — Suit by sailor for wages — Mofussil Small 
Cause Court Act, XI of 1866, s 8 (pxpl a)— Consul to leceive 
notice of suit 

Civil Courtfl have, as a general rule, jurisdiction to try all civil suits against all persons 
of any nationality within the local limits of their jurisdiction 

A captain of a ship, who was at the time loading or unloading his vessel withm the 
iQcal limits of the Small Cause Court of Rangoon, was sued by one of his sailors (who had 
contracted to serve on a voyage from Bremerhaven to East India), for wages in the Small 
Cause Court of Rangoon , held, that the sailor s cause of action arose within the local limits 
of the Small Cause Court, where the defendant was residing when the suit was brought, and 
that, therefore, the Small Cause Court had jurisdiction to hear the suit 

This was a reference under s 54 of the Burmah Courts’ Act, 1875 

On the 9th November 1882 one Fntz Olner, a British subject, engaged at 
Bremerhaven m Germany to serve as an able seaman on board the Italian 
vessel Oentili, whereof the cwtain was one Lavezvo, for the voyage from 
Bremerhaven to East India at the pay of £2 8 per month, and at Bremerhaven 
received an advance of £4 16, from that amount 

•Civil Reference No 826 of 1884, by C P Egerton Allen, Esq , Officiating Recorder of 
Rangoon, under s 54 of the Burmah Courts' Act, dated the 6th November 1883 
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t879] 16 appeared that Fntz Olaer entered mto his contract to sarve on 
board the ship at Bremerhaven , that he was not taken before the Itaban 
Consul there, nor did he sign any ship's articles 

In the month of May 1883 the Oentth arrived at Bangoon Whilst 
lying within that port, several of her sailors (amongst whom was Fritz Olner) 
were charged by the captain of the vessel with desertion , but the Magistrate 
refused to treat the men as deserters, as it was not proved to his satisfaction 
that the engagement with the sailors was accompanied by the necessary legal 
formalities 

Frit/ Olner, on the 23rd May, brought a suit m the Bangoon Court of 
Small Causes against the Captain of the vessel for wages 

The Judge of the Small Cause Court gave a decree in favour of Fritz Olner 

On the 17th July the Government Advocate, under instructions from the 
local Government, applied to the Becorder of Bangoon for an order that the 
proceedings of the Small Cause Court might be called for, and, on this appli- 
cati&n being granted, the question as to whether the Judge of the Small Cause 
Court had jurisdiction to entertain the suit was fully argued , the Consul for 
the Kingdom of Italy having, at the request of the learned Becorder, handed 
in to the Court the Italian law on the subject, and certain other papers 

The Becorder, after setting out the facts, gave the following opinion 

After hearing the Government Advocate, and considering the memoran- 
dum of the Italian Consul, I determined to send the case for the decision of 
the High Court of Judicature at Fort William in Bengal, and I now submit the 
following questions — 

(1) Had the Court of Small Causes in Bangoon jurisdiction to entertain 
a ^it for wages alleged to be due by the mariners of an Italian barque against 
the master, such baique being in the poit of Bangoon within the local limits 
of the jurisdiction of the Judge of the Court of Small Causes — supposing no 
law applicable to the parties and no agreement between them forbad the bring- 
ing of such a suit ^ 

(2) Had the Court jurisdiction, supposing a law applicable to the parties 
or an agreement between them, which forbad the bringing of such suit 

[880] It may be admitted that, whether the substantive law of Italy as 
alleged by the Consul forbids the bringing of such suits or not, and whether 
there was an agreement between the parties precluding such suits or not, no 
satisfactory evidence of such law or agreement was before the Judge of the 
Court of Small Causes 

It must be remembered that the port of Bangoon is not a port of discharge, 
and pnmd facte no seaman is entitled to his discharge at it, but this is only 
matter of sufficiency of evidence in proof of the claim, and does not affect 
directly the question of jurisdiction 

In giving my opinion on the questions submitted, I may say that I cannot 
agree with the proposition of the Government Advocate that, supposing a 
jurisdiction, there was in the Judge of the Court of Small Causes a discretion 
as to exercising it, if there was jurisdiction it seems to me he was bound to 
exercise it « 

I do not contend that the master of an Italian barque would not be hable 
to the junsdiction of the Court of Small Causes, supposing he entered into an 
obligation within the local limits of its jurisdiction to discharged withiii 
such limits, nor supposing he entered into an obligation by the nature of 
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wh^ofa {be liability to discharge such obligation clearly arose withm the local 
limits of the jurisdiction as in the case of the Qumi v Small Cause Com t, m 
re Wilbams ^ Smtth (2 Taylor <fe Boll, 4) 

But it seems to me that the question of liability for wages, not depending 
on what amounts to a written promise to pay within the limits of the jurisdio 
tion, arising between the master and mariners of a foieign vessel, temporarily 
brought within the limits of the jurisdiction, on an obligation entered into in 
a foreign country, is distinguishable from the liabilities I have before mentioned 

It does not seem to me at all clear that our Courts should be open to 
decide questions between foreigners temporarily residing within our jurisdiction 
as to matters arising from arrangements entered into by them, unless it is 
shown in the very clearest manner that the cause of action arose within the 
jurisdiction 

[881] It does not seem to me at all clear, that the master ol a foreign 
vessel coming for the purpose of trade within the jurisdiction, and there 
conducting his business by unloading and reloading his vessel, can he said to 
be residing or working for gam within the local limits, and 1 should he glad if 
the High Court would give a ruling on this point 

I am of opinion that, even according to the English view of international 
law, a suit may be brought by the mariners against the master of a foreign 
vessel for wages at a port which is not a port of discharge Yet that such a 
suit would not be sustainable, if the positive law of the foreign country forbad 
its. institution, and the authorities quoted bv the Italian Consul seem to me to 
go far to show that the law of Italy does prohibit the bunging of such suits 
No one appeared on the reference 
The Opinion of the High Court was delivered by 

Oarth, C«J. (Wilson, J, concmrmq) is a refeience made to the 
High Court by the Recorder of Rangoon under s 54 of the “ l^urmali Couits’ 
Act, 1875 ** 

The circumstances which gave rise to it are these — 

The plaintiff in the suit was engaged as a marmei on boaid the Italian 
barque Qentih on a voyage from Bremerhaven in Gei many to Rangoon and 
the defendant was the master of that vessel 

On her arrival at Rangoon some of the sailors, including the plamtifi, went 
on shore, and were then brought up by the master (the present defendant) befoie 
the Magistrate, charged with desertion This charge was dismissed 

Thereupon some of the men, including the present plaintiff, brought suits 
against the defendant m the Small Cause Court to recover their wages , and 
an objection was then taken on the part of the defendant that the Court had 
no jurisdiction to entertain those suits 

It IS with one suit only, namely ^ that brought by the present plaintiff, 
with which we are now dealing , but the objection appears to have been taken 
in all the suits 

In this case the Small Cause Court Judge found the facts as follows — 
im} “ The plaintiff was a British subject He was engaged in the defen 
dant*a $hip under the Italian flag to serve as a sailor on board of her from 
Bremerhaven to Rangoon, where^his voyage was to terminate He was not taken 
before the Itahan Consul at the time when he was engaged, nor did he sign 
any ship’s articles He worked his passage out, for which he received an 
advance of two months’ pay, and he claimed Rs 116-3 3, as due to him for the 
hidance of his wa^es,” 
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At the time when the suit was brought the defendant was at Rangoon, 
engaged^ we must presume, during his stay there, in the business of the ship 

Upon these facts the Judge of the Small Cause Court overruled the plea 
of jurisdiction, and gave the plaintiff a decree for the amount which he claimed, 
and costs 

An application was then made to the Recorder of Rangoon, under s 622 
of the Civil Procedure Code to set aside the proceedings m the suit upon the 
ground that the Small Cause Court had no jurisdiction to try it , and the 
leanied Recordei, having granted a rule to show cause, and entertaining some 
doubt upon the subject, the case has been lef erred to this Court with the 
following questions [The learned Judge here read the questions above set out 
and continued ] 

There is no doubt whatever that by the law of tins country, which is the 
same in that respect as the law of PJngland, Civil Couits, as a general rule, 
have jurisdiction to try all civil suits against all persons of anv nationality, 
within the local limits of then jurisdiction and there is nothing, so far as I 
can see, in the nature of the present claim, or in the relative position of the 
parties, or in the fact of tlie plaintiff having contracted to serve on board an 
Italian ship, which would in anv wav affect the j risdiction of a Civil Court in 
British Burmah to try this suit 

I think it clear, therefore, that both questions above referred to us should 
be answered in the affirmative 

But there is a further question of a different kind, which is also submitted 
to us by the Recorder in a subsequent passage of the reference, which appears 
to me to present more difficulty 

The Small Cause Court of Rangoon, which is constituted [888J under 
^ot XI of 1865, has only power to try any suits “ if the defendant at the time 
of the commencement of the suit shall dwell, or personally work for gam, or 
carry on business, within the local limits of the jurisdiction of the Court , " 
and the further question which we are asked by the Recorder is, whether the 
defendant who was temporarily residing within the local limits of the Small 
Cause Court at Rangoon at the time when this suit was brought, foi the 
purpose of unloading and leloading his vessel, could be said to be lesiding or 
working for gam within such local limits ^ 

I think that this question must be answered with reference to explanation 
(a) of s 8 of Act XI of 1865 

That explanation is as follows — 

Where a person has a permanent dwelling at one place, and also a 
lodging at another place for a temporal y purpose only, he shall be deemed 
to dwell at both places in respect of any cause of action arising at the place, 
where he has such temporary lodging ’ Now it seems to me that the present 
case comes within both the language and the meaning of that explanation 

The defendant, when the suit was brought, was dwelling at Rangoon fora 
temporary purpose only , but the plaintiff s cause of action, as found by the Judge 
of the Small Cause Court, was complete when the ship arrived at Rangoon 
The plaintiff contracted to serve as a sailor on board the ship from Bremer- 
haven to Rangoon , and we must assume, I think, from the judgment of the 
^all Cause Court Judge, that he considered that the plaintiff had fulfilled his 
oontracti , 

His contract was made on board the ship, and his right to sue upon that 
contract did not accrue till the ship am\ed at Rangoon I think, therefore, 



IiAVEEZO (18843 


LLR. to Cat. ^4 

thi^ bis cause of action arose within the local limits of the Court, where the 
defendant was dwelling at the time when the suit was brought , and I think 
also that, so far as this point depended upon a question of fact, the Judge of 
the Small Cause Court must be considered as having found it in the plaintiff's 
favour 

This disposes of all the points of law, which have been submitted to us by 
the Becorder 

[88431 now proceed, out of respect to the Consul for the kingdom of Italy, 
whose memorandum I have carefully perused, to explain one or two other 
points, upon which, as it seems to me, he is under some misapprehension 

In the hrst place I would observe, that there is no connection whatever 
between the Magistrate’s Court at Rangoon, which is a Criminal Canity and 
the Small Cause Court, which is a Ciod one These two Courts are constituted 
foi very different purposes, and even if it weie a fact, that one of tlicm had 
made a mistake in exercising a juiisdiction which it did not possess, that 
would m no way affect the powers or duties of the othei 

The reference, which has been made by the Becorder, has nothing to do 
with the decision of the Magi sti ate All that we have had to consider undei 
that reference is, whether the Small Cause Court had any jurisdiction to entei 
tain the suit brought by Frit^ Olner against the mastei of the Gcnitli I think 
it due to the learned Consul to explain this, although piobably any remarks 
which I have made may be equally applicable to the proceedings in the Magis 
trate’s Court 

Then, again, I should observe, that I think it extiemoly probable (indeed 1 
will assume for my present purpose), that the Consul has stated the Italian law 
with perfect accuracy, both as to the natuie ot the contract made b> a sailoi 
when he engages to serve on hoard an Italian ship, and as to the obligatien 
which the law of Italy imposes upon liim to enforce that contract m no 
other Courts than those of a maritime nature, oi of the Italian Consul 

But assuming this to be so, the contract thus entered into by the sailor 
can only be a personal ohhqation It is an obligation created by the combined 
effect of the contract which he makes on the one hand, and of the law of Italy 
on the other It in no way affects tlie jurisdiction of Bntish Courts, but only 
the relative rights of the contracting parties 

If a sailor bound by these obligations sues the master of his ship for wages 
in a Biitish Court, as the plaintiff has done in the case before us, it is necessary 
for the defendant, if he wishes to avail himself of the plaintiff’s obligation as a 
defence to the suit, [ 888 ] to allege and prove it in due course of law, as he 
would any other defence 

The Judge of a British Court cannot take judicial cognizance either of the 
Italian law, or of the nature ol the contracts entered into by sailors on board 
Italian ships If he were so bound, be would be equally bound to take judicial 
notice of the laws of all nations, and of all contracts made by sailois of every 
nationality 

The law of Italy and the contracts made by sailors on board Italian ships 
are facts which must he proved like any other facts , and unless they are so 
proved in Court in the regular way, the Judge has no means of giving effect to 
them 

The case of Oienar v Meyei (H B B , Vol 2, p 603) affords a clear 
illustration of this rule That suit was brought bv a Dutch seaman foi wages 
in the Court of Common Pleas in England , and at the trial the defendant put 
in evidence the ship s articles, by which the plaintiff and the rest of the crew 
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bad bound themselves to bnng no suit against the master in any Court, exoept 
in Holland Upon this evidence being given, Lord Chief Justice Eybe and the 
rest of the Judges considered that this contract was a defence to the suit 
This \ias not because the Court had no jurisdiction to try the case, because 
the suit was regularly tried and decided in the English Court , but because the 
contract made by the plaintiff, when duly proved m Court, was considered to 
be a valid ground of defence 

And there is a decision to the same effect by LORD Ellenbobouoh in the 
case of Johnson v Machtelsne (3 Camp 44) 

In the case now before us, if the defendant in the Small Cause Court 
had brought forward propei evidence to prove the contract made by the 
plaintiff and also the Italian law beaiing upon the question, he would probably 
have resisted the claim successfully But no evidence of the kind was given 
The only evidence appears to have been that of the plaintiff himself , and the 
Court was bound to decide the case upon the evidence before it 

I suppose there would have been no difficulty in bringing forward the 
necessary proof if the case had been pioperly conducted The Consul himself, 
being learned in the law, would, C886] at any rate, with the assistance of his 
books, have been a competent witness , and it is only to be regretted that the 
defendant, when the tiial came on, was not better advised 

In the Admiralty Court in England a rule has been in force for a great 
many years, ** that when a suit is bt ought by a sailor for wages against a 
foreign vessel, notice of the institution of the suit is always to be given to the 
Consul of the State to which the vessel belongs, if there be a Consul resident in 
England ” This, of course, is to enable the Consul to take any steps that he 
m|iy think proper for defending the suit But whatevei the nationality of 
the vessel, there is no doubt as to the jurisdiction of the Court to entertain the 
suit Sec the case of La Ftlac he v Mangel (L E , 2 P 0 , 43) 

There is no such rule in foice in the Civil Gouits of this country , but it 
would undoubtedly be onh right, as a matter of oourtes> and propriety, for any 
CouH here, in which a claim foi wages may be made hereafter by a foreign 
seaman, to give the Consul of the nation to which the ship belongs, a notice 
that the suit has been instituted 


NOTES 

[ the comuieiitarics of Alessrs Woodfoffc and Ameer iU upon sootion 9, C P C , 1908 , 
of HukmChand, Bee 11, C P C 1882] 
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£8873 PRIVY COUNCIL 

The IGth February, 1SS4 
Pulsed T 

LoBD Blackbekn, Sib B P Collieb, Sm R Couch, and 
S iK A Hobhouse 

Bao Bahadur Singh Plaintii! 

versus 

Jowahir Kuar and Phul l^uar, widows of Balwant Singh Defendants 


LOn appeal fiom the Court of the Commissionei of Vjmeie J 

Claim by istemrardar to lesume a subordinate tenure 
A custom was alleged, entitling a Patwi Thakur, or Chief, belonging to the Rathor clan 
of Rajputs, who was the istemrardar of an ancient and impartible tiUuq in Ajmere, to resume 
land formerly part of it but granted some generations back, as a subordinate estate, to a 
collateral relation of the chief The ground of the resumption claimed was that the last 
successor to the estate so granted had died without issue and without adopting Held, that 
the Commissioner’s judgment, which was that a right of resumption, exerciseablc merely on 
the above ground, had not been oatablished, was correct being supported, to some extent 
certainl> by answers received by the Chief Commissioner on inquiry from the neighbouring 
durbars of Rajputana chiefs , and, on the whole, by the baliiico of the ovidence 

Appeal from a decree (16th February 1884) of the Commissioner of Ajmere, 
reversing a decree (14th June 1877) of the \88i8tant Commissioner, Ajmere ^ 
In the suit out of which this appeal arose, the appellant, styled m the 
proceedings, at times, the Bao, also the Patwi, and the istemraidar, was the 
recorded proprietoi of the iinpaitible taluq of Masuda m the Ajmere District 
The respondents weie the childless widows of the appellant’s collateral relation, 
Balwant Singh, who died in 1876 

The suit was for the purpose of having declared the right of the istemrardar 
to resume a mouzah, named Nandwara, which at one time formed part of 
taluq Masuda, and had been gi anted about a century ago to an ancestor of 
Balwant Singh In the plaint was claimed a customary right, on the part of 
the istemrardar of Masuda, to resume at will, all grants made, as it was 
alleged that this had been made, for the maintenance of the younger branches 
of the family, on making other provision for their maintenance, which was 
offered The widows at first [888J alleged, but afterwards failed to piove, an 
adoption They also afiirmed that Nandwara had been given to an ancestor 
of their husband on a partition of estates in the family of the chief 

The Courts oonourred in finding that the grant of Nandwata was an 
ordinary grant, locally known as a “ gras, ’ or “ hawala, ’ tenure, bv which 
was made an assignment of land to a junior member of the family of a Bajput 
chief 

An issue framed to raise the question of the right of the chief to resume 
was decided as follows by the Assistant Commissioner — 

t feel bound to decide this issue in the affirmative, and to decide that 
the Thakur of Nandwara, having died without a legitimate heir of the body, 
the chief of Masuda is entitled to resume the village, making propoi provision 
for the maintenance of the widows, and if there be any daughters, then of the 
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daughters also of the deceased The evidence before the Court goes to show 
that conhsoations have occurred fiequently in former times, sometimes because 
the minor chief died childless, sometimes because he could not pay his revenue 
punctually, sometimes because he opposed his chief in the field In the case 
of Lorn the minor chief is shown to have voluntarily resigned his position, 
and to have become a yeoman farmer instead of a Thakur, and a similar change 
m the status of the minor branches of the Masuda house has been, from 
different causes, of constant occurrence They are still on the spot, these 
descendants of former chiefs, but they are now onlv zammdars, or in service, 
while all the actually existing Thakuis are scions or offshoots of quite a late 
date 

On the appeal to the Commissionei of \jmeie, a reference under rule 36 
of the Ajmere Couib Rules, on 15th February 1878, was made to the Chief 
Commissioner, who referred to four durbars, viz , those of Meywai, Marwar 
Jaipur, and Kishengarh, a statement of the case with the question, among 
others, whether the resumption was in accordance with the custom of other 
Bathor Patwi Thakurs m the surrounding Native States On receipt of replies, 
the Chief Commissioner, Colonel B R 0 Bradloid, gave the following opinion 
on the 23rd January 1879 — 

After a careful perusal of the file I am of opinion that there [ 889 ] IS only 
one point of those referied which is essential to the disposal of this particular 
case I refer to the point whethei the resumption of Nandwara is according 
to the custom of other Rathor Patwi Thakuis in the surrounding Native 
States ^ 

“ In Rajputana no positive rule of law exists on the mattei , but there rs 
no doubt that the Patwi Thakur is not entitled to icsume an estate held as 
l^ndwaia was held, merely because the holder died without adopting an 
heir To lay down that he is so entitled would be to establish the doctrine 
of lapse by default of heirs, whenever an estate holder dies without adopting, 
and this would not be a valid ruling for Rajputana, while the consequences 
might be as xjrejudicial to the superior as to the inferior Rajput landholders 
Such a doctrine has never prevailed and it would certainly be contrary 
to the feelings and traditions of Rajput clans in legard to the tenure of their 
lands 

On the other hand, there can be no doubt whatever that the decease of a 
landholder, before he has adopted an heir, is universally held to give his 
superior a right to interfere in the succession, to superintend the devolution of 
the estate, sometimes even to dictate it, and to choose an heir, but he cannot 
annex the land to his own estate except under special circumstances 

What these ciicumstances are I do not consider it necessary to dehne 
precisely, as they are absent in the present case, and are not therefore matef'ial 
to an adequate consideration of it 

The Commissioner of Ajmeie, Mi L Saunders, on the above answer to 
the reference being made, gave judgment as follows — 

“ In this case the Chief Commissioner has, under a reference made to him 
under s 36 of the Ajmere Courts Regulations, found that the Patwi Thakur is 
not, under the circumstances set forth in the reference made under date 
of 13th February 1878, entitled to annex the land to his own estate, merely 
|)eoause the holder died without adopting an heir, oxcept under special cir 
^cumstances, and that such B{recial ciicumbtances are in the present case 
absent , acifeordingly this Court, under s 37 of Courts Regulation, must dispose 
pf the case m conformity with the ruling of the Chief Commissioner, and 
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consequently this Court accepts the appeal and leveises the order of the lo\^er 
Court The plain [SOOjtiff will pay the costs of the litigation from the 
commencement to the end ** 

On this appeal,— 

Mr J F Leith, Q C , and Mi 22 7 Doyne appealed foi the Appellant 

The Bespondent did not appear 

For the appellant it was contended that the Court of First Instance had 
rightly decided that the grant of Nandwara was resumable, on provision being 
made by the grantor, or his lepresentatives, foi the maintenance of the 
successors of the grantees The real issue was whether the plamtift had not 
established his right, bv the custom of his family, as istemraidar of the ancient 
zamindari of Masuda, to resume, under the circumstances, a village found by 
the Courts below to have been assigned toi maintenance The reply give n by 
the State of Jaipur was the one on which the appellant relied, it being to the 
effect, that in such a matter as this, of a disputed light to resume, the custom 
of the particulai chiefship should be regarded 

Their Lordships Judgment was deli\eied by 

Sir R. P Collier. — This is an action b> the Bao of Masuda, in the 
Bajputana district, for the purpose of recovering possession of a subordinate 
estate within the taluq of Masuda, consisting of the village of Nandwaia with 
two or three hamlets appurtenant to it, against the widows of the last ownei, 
Balwant Singh, who died without natural issqe The plaint avers that — 
** The subject matter of the claim is that the plaintiff is the proprietor of the 
taluq of Masuda, and by old established custom, like his predecessors, enjoys 
the right to resume at any time any Milage assigned to any of his biethiem 
for maintenance, and to provide for them in some othei wa> His case is that 
this sub taluq, as it may be called (though it is sometimes called a jaghir), had 
been granted, some bundled years ago, to an ancestor of Balwant, the last 
owner, for maintenance , and that he is entitled at an> time to resume it upon 
providing pecuniary maintenance for the tenants for the time being This 
contention has scarcely been attempted to bo supported The plaintiff, 
therefore, falls back upon the circumstances of this case and a more limited 
[ 891 ] right , namely, a right to resume upon the death of the tenant without 
issue The question is, whether he has established this light 

In the suit a question was raised as to whether the widows had adopted 
a son in pursuance of alleged directions ol their husband and fuither whether, 
assuming that no such diiections had been proved, the Bao had by his conduct 
recognized the adoption These questions have been found against the defen 
dant by the lowei Court, and that finding, though not m teims affiimed, 
appears in substance to have been adopted by the Court above, and it is in 
favour of the appellant 

The defendants denied that the grant was foi the purpose of maintenance, 
alleging it to have been made in pursuance of some family arrangement oi 
partition, and they denied the right claimed by the Bao and most of the 
allegations m the plaint The case came, in the first instance, before the 
Assistant Commissioner of Ajmere, who gave an elaborate judgment upon a 
number of issues which have become immaterial The material finding is 
upon issue IS, mz , ** whether the Bao of Masuda, as head of the family, has the 
nght to confiscate the tenure of Nandwara — (a) in spite of a legal adoption 
-^that may be put aside , j'* (&) in spite of the existence and presence of a 
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natural heir ? Here it mav be stated that there is no dispute that Ram 
Singh, who was alleged to be adopted, would be the next heir to Ralwant m 
the ordinary course of descent 

The finding of the Assistant Commissioner is in these terms ** I feel 
bound to decide this issue in the affirmative, and to decide that the Thakur of 
Nandwara, having died without a legitimate heir of ''the body, the chief of 
Masuda is entitled to resume the village, making proper provision for the 
maintenance of the widows, and if there be any daughters, then of the 
daughters also, of the deceased The evidence before the Court goes to show 
that confiscations have occuned frequently m former times, sometimes because 
the minor chief died childless " The case went on appeal to the Gommis 
sioner of \ 3 mere The Commissioner, not himself deciding the suit in the 
first instance, stated a case for the consideration of the C’hief dbmmissioner 
The Chief Commissioner directed various [892] inquiries to be made of certain 
durbars of native princes They reported to him , and, after considering their 
reports, he expressed his opinion that the judgment of the Assistant Comrois* 
sioner should be reversed, and found that no such custom and no such right 
as that which the Eao claimed existed The Commissioner, acting on this 
opinion, reversed the judgment of the Assistant Commissioner This appeal 
18 preferred from the judgment of the Commissioner 




Documentary and oial evidence have been given, to which it is unneces 
sary to refer at great length The first important evidence consists of certain 
depositions which appear to have been taken before Mr Cavendish in the yeai 
1829, Mr Cavendish being then Superintendent of Ajmere, and apparently 
charged with the duty of obtaining information with respect to tenures in 
Ajmere for the use of the Government Various depositions have been put m 
which were used before him One or two of tliose depositions, which are very 
short, go the length of suppoiting the contention of the plaintiff , but that 
IS by no means their uniform tenor There are others which qualify his 
right There are some which state that, although he has a right to resume an 
estate, it must be upon substituting for it another estate It is to be observed 
that Babadar Mai, who probably represented him on that occasion, because he 
speaks of him as his client, being asked, “ What powers does your client (the 
istemrardar of Masuda) have with regard to the ejectment of the jaghirdars ?’* 
answers, ** In case of disloyalty, insurrection, and impropriety of conduct on 
the part of any jaghirdar, my client can turn him out of the village , but if he 
show no disob^ience he may be allowed to continue in possession of his 
village as usual, or at his request my client may exchange his village for 
another, or fix a cash allowance ” So it appears that the person who repre- 
sented the Bao on that occasion claimed no such right as that on which he 
bases his present suit, but simply a right of resumption for cause Further, it 
would appear that all these depositions are given upon the hypothesis of its 
being shown that the igrant originally made to the jaghirdar was a grant 
merely for maintenance , but that appears to their Lordships not to be estab- 
lished, the finding of the Assistant Commis-[898]sion6r on that subject 
bemg at least ambiguous, viz , that the grant of Nandwara to the ancestor of 
the deceased Thakur was an ordinary grant m * gras,' or ‘ hawala,’ tenure no 
evidence has been produced to rebut this natural presumption The word bahai*- 
bat ' has not been exactly defined or interpreted by the defence, and is a term 
which 1 $ vtgue in its meaning Such a finding does not appear to show that 
the grants were necessarily grants foi mamtenance, neither of these iMns 
neodssaniy impc^ting mamtenance If that be so, the evidence does not dir^y 
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bear upon the question However, assuming that the grant was made for 
inaiatenanoe» still these depositions do not, as a whole, amount to proof of the 
right claimed 

The next dooiAnentary evidence relates to a proceeding m 1853 before 
Oolonel Dixon, which arose in this way The tenant of Jamola, one of the 
dependent jaghirdars, had refused to pay road cess, and had in other ways 
offended the Bao The Bao thereupon claimed to resume possession of Jamola , 
and, in order to establish his case, he applied to various other jaghirdars, — 
among others, he applied to the father of Balwant, — to give a deposition or 
statement m his favour He wrote to them this letter ** You need not enter- 
tain any apprehension on account of the letter which I got you to write in the 
Jamola case The signature formerly attached (to certain writings) by Bhopal 
Singh (the grandfather of the piesent Thakur of Shergarh), both at tlie time 
of the dispute regarding Bamgarh and the assessment made by the Honourable 
B Cavendish, shall be respected Moreover, you will be put to no inconveni- 
ence whatever , don’t think it otherwise 1 am at one with you Should I 
act otherwise, God is between us, i e , between yourself and myself ” The 
substance of thifi letter, which is spoken to by one of the witnesses, rather 
points to this, that the Bao asked these persons, who were to a certain extent 
dependent upon him, to sign a paper on the understanding that it would be of 
advantage to him and no detriment to themselves Under those circumstances 
they did sign a paper, which is to this effect — After usual compliments By 
the grace of God we are all well, and trust that, by the blessing of God, this 
will also find you in good health You are (our) master You ask for our 
opinion in the matter of the [894f] apphcation filed by the Thakur of Jamola 
We accordingly beg to state that we are all members of your family, and look 
to you for our support We have no (adverse) intention as regards the villages 
which you may confiscate, if you intend to do so, as you are our master 
What we ask is only bread , you may confiscate the villages if you like 
This and the letter which has ]ust been read are nearly contemporaneous 
Their Lordships, under the circumstances, do not attach any great importance 
to this declaration 

A great deal of verbal evidence also has been adduced , but it is by no 
means of a uniform charaotei, or all of it supporting the contention of the 
plaintiff The first witness, a zamindar, who seems to be a man of position, 
aged 60 years, gives this view of the right claimed For fault shown , the 
Masuda Patwi has power to resume villages given as hawala I cannot say 
what power the Patwi has to so resume m the absence of fault ’ 

Without going through all this evidence, it appears to their Lordships 
that, although several oases of what is called confiscation or resumption are 
shown, they have been, in almost every instance, from some fault or other 
There is one instance indeed in which a jaghir is resumed upon the owner 
dying without issue, but in that case it happened that the Bao was the nearest 
heir 

There appears to their Lordships no sufficient evidence to support the 
finding of the Assistant Commissioner that the Bao had the right in the first 
of the three eases which he puts, namely, in the case of the minor chief dying 
ehildless, to confiscate or resume the estate The opinions of the durbars, 
which were taken by the Chief Commissioner, are, on the whole, adverse to 
any such nght , two are distinctly adverse to it, and two are equivocal Their 
Lordships, having regard to the opinion of the^hief Commissioner, who states 
that '' in ^ptttana no positive rule of law exists on the matter, but there is 
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no doubt that tho Patwi Thakur is not entitled to resume an estate held ae 
Nandwara was held merely because the holder died without adopting an heir» 
— supported as that finding is, to some extent certainly, by the answers which 
were received from the neighbouring durbars, and, on the whole, bv the balance 
of evidence in the case, — are C893J of opinion that the judgment of the Com- 
missioner of Ajmere should be affirmed 

They will, therefore, humbly advise Her Majesty that that judgment be 
affirmed, and that this appeal be dismissed 

Appeal dismissed 

Sohcitors for the Appellant Messrs W d A Banken Ford 
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PRIVY COUNCIL 


The 22nd Febrmry, 1884 
Present 

Lord Blackburn, Sir R P Collier, Sir R Couch, and 
Sir a Hobhouse 


Alimuddi and others Defendants 

Venus 

Kali Krishna Tagore Plamtii! 


[On appeal from the High Court at Fort William in Bengal ] 


Measurement of land subject to alluvion and dtluvton according to agreement 
Ejfect of error as distinguished from fraud 

A superior owner of chur land, and his tenants, who held it in “hawaladan*’ tenure, 
agreed, with reference to alluvion and diluvion that the chur should be measured from time 
to time, on notice, and that unless the tenants should give a separate " daul kabuliyat ** for 
the land found to be accreted, the superior owner should take pcssession of it 

A measurement by the superior owner was made on notice to the tenants, and bond fide , 
but it was incorrectly made, the tenants, however, raising no objection at the time They, 
afterwards, when a suit was brought against them by the superior owner for possession of 
alleged accreted land set up the defence that the measurement had been made in their 
absence, and was incorrect 

Held, that the tenants could not defeat the suit, merely on the ground of the moorteoi 
ness of the measurement, there being fio fraud , but that they were entitled to ask the Court 
to decide what the amount of the property was which the plaintiJ! was entitled to recover 
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AfpbaZi from a decree (2nd February 1881) of a Divisional Bench of the High 
Court, reversing a decree (16th June 1879) of the Second Subordinate Judge of 
Backwgun] 

The question raised by this appeal was as to the right of the plaintiff to 
obtain khas possession of land that had accreted to a ohur, of which the 
defendants were tenants as hawaladars'' C896] and of which the plaintiff was 
superior ownei, there being an agreement between the parties relating to 
alluvion 

In 1859 a kabuliyat, of which the material portions are set forth in their 
Lordships' judgment, was executed by the defendants to the plaintiff , and the 
latter having on measuring the chur, after due notice, found that accretion had 
taken place, claimed the above right, in pursuance of the defendants agreement 
with him The measurement, however, was incorrect 

The Court of First Instance dismissed the suit, holding that, as the quantity 
of the excess land had not been correctly asceitained, in pursuance of the agree 
ment between the parties, the cause of action had not been established 

On appeal, a Divisional Bench of the High Court (McDONELL and Field, 
JJ ) found that, the land having been measured by the amin of the District 
Court, there was upon the evidence no doubt as to the quantity of the accretion, 
and holding that the defendants had failed to carry out their part of the contract, 
decreed to the plaintiff the possession of land accreted to the chur, according 
to the amin's map on the file 

On the appeal of the Defendants — 

Mr J Oraham, Q C , and Mr J* D Mayite appeared for the Appellants » 

Mr T H Coioiet Q C , and Mr 22 F Doyne for the Bespondent 

Their Lordships’ Judgment was delivered by 

Sip R Pt Collier* — In this case the plaintiff, who may be conveniently 
hereafter called the landlord, was the superior owner of certain ohur land which 
was held by the defendants in hawaladan tenure The rights of the parties 
are determined by a pottah and kabuliyat which were executed in 1859 It may 
be stated geneially that the plaintiff's claim is to lecover khas possession of 
certain land which, since that pottah and kabuliyat were executed, have accreted 
to the chur of the defendants The kabuliyat, in the first place, fixes a certain 
rent for the land then in existence — a rent variable according to the nature of the 
property and the extent to which it is cultivated or culturable, and gradually rising 
to a maximum of five rupees, and after a certain number of years amoimting 
[897] in the whole to a sum of Bs 2,993 The part of it moie immediately 
material in this case is as follows — ** At the interval of every three years, in 
the month of Magh of the fourth year, we will take a measurement amin from 
the pnncipal office appointed by you, cause the land of the said chur and the 
whole hawala to be measured with the prevailing rod of eight cubits and eight 
hngers, and record our presence on the measurement chitta And of the land 
which^ according to that chitta, is found to have accreted in excess of the 
settled 'land of the said hawala^ we shall get a deduction of an area of land 
equal to one-sixth of each of these descriptions of excess land« i e , assessed 

* ^^Hawaladan,” a local term for a tenure (hawala being literaUy an entrusting **) in 

the district, where zammdars and taluqdars, with a view to reclaiming land, made it over to 
tenants, giving them a permanent and transferable interest therein — Hunter^s Stattsttcal 
Aeoaunt of J^enyalt Vol V, p 872 
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land, oulturable land, and diah chur land, and aftor executing a separlkte daul 
kabuliyat for the remaining quantity of land with a kistbmdt similar to the 
liresent one, stating the rents which will be due, t e , the rent of the assessed 
land at the permanent rate of Company's Bs 6-6-6 pies from the year suooeed- 
ing that of the measurement, that of culturable potit land after being rent free 
for three years, and for the next three yee«ra paying rent at the progressive rate " , 
and then the rent is stated to nse in the succeeding years Then it goes on 
** If by that measurement the quantity of land now given be found to be 
diminished by reason of diluvion, after deducting an area at the same rate from 
the falling off in the quantity of land, we will get a deduction from the year 
succeeding that of the measurement of an amount which will be due at the 
rate of Bs 6-6 6 pies per kani for the falling off in the quantity of the talabi 
land , and separate deeds shall be executed and delivered, and we will pay 
rent accordingly And until the whole of the above chur land is settled 
according to rules, you will continue to receive separate rent foi the heh and 
hogla growing on the said chur If at the stated time we do not take an amin 
and cause measurement, you will appoint an amm and cause the entire land 
of the said chur to be measured And no objection shall be entertained that 
we have not recorded our presence on the chitta of such measurement And 
• if for the excess land, after deducting the settled land covered by our daul from 
the lands stated herein, we do not duly file a separate daul kabuliyat, then we 
shall be deprived of our nght of obtaining a settlement of such excess land, 
and of the land which will [808] accrete in future , they shall become your 
khas property It is under this clause of the kabuliyat that the plaintiff 
claims He alleges that the defendants have not duly filed a daul kabuliyat, 
as they ought to have done, and that therefore the land has become his 

^ The facts, so far as matenal, are these No measurement was made by 
either party until the year 1876 Nothing would appear to turn upon that, 
because neither party appears to have required the other to do it , and possibly 
there was no necessity foi it In 1876 the plaintiff caused a measurement to 
be made He gave the defendants notice to attend They did attend for a 
day or two , but subsequently they attended no more He appears to have 
taken no steps upon that until December 1876, when he gave them a notice, 
whereby, after recording the terms of the kabuliyat he goes on to say 
** Then, as you did not take an amin and cause measurement at the stated time, 
an amm appointed by me measured the lands of the said chur and drones 
65 drones 9 kanis 2 gundahs of land have been ascertained to be in your 
possession , and after deducting the said quantity of settled land therefrom, 24 
drones 1 kani of excess land has been found Deducting from the said excess 
land an area (rokba) equal to one sixth thereof, i e , 4 drones 3 kanis 1 gundah 
and 1 krant, according to the stipulations of the kabuliyat, rent and salami 
must be received according to the terms of the kabuliyat and pottah dated 8th 
of Oheyt 1266 for the remaining 20 drones, 16 kanis 2 gundahs 2 krants of 
talabi land, i s , 12 drones, 2 kanis 12 gundahs 2i krants of assessed land, 2 
drones l^ kanis 6 gundahs 1 cowri of culturable potit land, and 6 drones 2 kams 
18 gundahs 3 cowris 2i krants of dhah potit land " — which is to a great degree 
waste land Therefore, by this notice you are directed that within fifteen 
days from the service of this notice you shall appear before the principal officer 
of«my outohery at Kayurhyia, and according to the terms of the said pottah 
and kabuliyat, give salami, and file a kabuliyat with a ktatbundt, in respect of 
the rent ot the excess land found on measurement If you fail Weini 
if you do not appear within the term stated m this notice, give 
salami, and file a kabuliyat by complying with the covenants^ as C$W3 
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itatred, you shall be ejected from the said excess land, according to the 
terms of the said pottah and kabuhyat, and it shall he taken under my 
possession m khas right " 

Of that the defendant took no notice whatever, and they did nothing 
About twelve months afterwards the plaintiff brings this action, in which he 
seeks to obtain khas possession of the land which he had mentioned in this 
notice , but he also prays for a further inquiry, if necessary, and further demar 
cation of boundaries ** It is prayed that after demarcating the boundaries of 
4 drones 1 kani 82 gundahs of land settled with the defendants, or the settled 
lands, with any portion of the land covered by the pottah which may be found 
on mofussil investigation to have diluviated from the land covered by the 
boundanes given below, you will be pleased to give me khas possession of the 
excess land, according to what is stated m the schedule ' 

The case coming before the Court, the defendants filed a number of pleas, 
which gave rise to a number of issues, which were found against them But 
upon the last issue, which is in these terms, '' what is the quantity of the 
accreted, land , and whether, under all the oircumtances, the plaintiff is entitled to 
khas possession thereof ? ’ the Subordinate Judge dismissed the suit of the 
plaintiff, upon the ground that the measurement which the plaintiff had made, 
and which is referred to in his notice of the 6th December 1867, was in many^ 
respects defective There can be no question that it was defective, inasmuch 
as an amin of the Court was deputed to make a further inquiry , and his report, 
which differs from that of the plaintiff’s amin, is adopted by both Courts The 
Subordinate Judge appears to have thought that the making of a substantially 
correct measurement, and giving a substantially correct notice m pursuance of 
it, was a condition precedent to the plaintiff’s right to insist upon the defen- 
dant’s filing the daul That judgment was reversed by the High Court , and 
the effect of the High Court’s judgment is, that although the measurement *of 
the plaintiff, was in some material respects defective and wrong, nevertheless 
that the conduct of the defendants was such that the> must be deemed to have 
been in default in not filing a daul kabuhyat, as they ought to have done , 
and that they, having made no objec [900]tion at the time, or indeed until the 
action was brought, to the measurements of the plaintiff, could not then be 
allowed to defeat his action on the ground of the measurement being defective, 
although they were unable to show what the correct measurements were — 
measurements on which the Court would act That is the ground of decision 
of the High Court, in which their Lordships concur It appears to their Lord 
ships that the defendants were m default , that the plaintiff having made a 
measurement which is not impeached on the ground of fraud, — if it had been, 
the case would have been different, — but a bond fide measurement, m pursuance, 
as he beheved and intended, of the agreement between the parties, it was the 
duty of the defendants, if they objected to it, to have stated their objection , 
but they having made no objection at the time, or indeed until the action was 
brought, it IS too late for them to say that he had no cause of action, although 
they are entitled to ask the Court to decide what the amount of the property 
IS whieb the plaintiff is entitled to recover 

On these grounds, their Lordships are of opinion that the judgment of the 
High Court 18 right, and they are of opinion that it should be affirmed subject 
to a slight modification The High Court direct that a line be drawn on the 
map from a station marked 12, and so on It appears to their Lordships that 
it wotdd be more correct, instead of the Court drawmg the line itself, to refer it 
back to the Subordinate Court to set out so much of the accreted land as, having 
regitfd to ^he nature, quality, and situationi ought to be taken to replace the 
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€uh land which has been dilnviated since the date of the kaboliyat of the 21st 
March 1859, so that the defendants may continue to hold the 41 drones 8 
kanis 2 bigahs of land, according to the terms of that kabuhyat 

Under these ciroomstanoes their Lordships will humbly advise Her Majesty 
that the judgment, should be affirmed, subject to this slight variation , the 
appellant must pay the costs of the appeal 

Sohcitors for the Appellants Messrs Barrow <£ Rogers 
Solicitor for the Respondent Mr T L Wilson 

NOTES 

[HBASURBMBNT— 

Whore measurement it made without notice to the tenant at all, it is not binding on 
him —14 Oal , 99 IS 1 A , 116 ] 


[901] PRIVY COUNCIL 

The 6th and 7th Pebrmiy and 1st March, 1884 

Present 

Lord Blackburn, Sir B Peacock, Sir R Collier, Sir R Couch 
AND Sir a Hobhouse 

Jonmenjoy Coondoo Defendant 

versus 

George Alder Watson Plaintiff 

[On appeal from the High Court at Fort William in Bengal J 


Cmstrmtion of power-of attorney — Power to " negotiate ” Government notes 
An agent, with whom were deposited Govomment notes for safe custody, was authonsed 
by power of attorney to negotiate, make sale, dispose of, assign, and transfer, or cause to be 
assigned, and transferred, at his discretion, ail or any of them, and on the principal's behalf 
from tune to time, at his discretion, to contract for, and purchase, Government notes, and 
accept the transfer thereof, into the principars name , and for the purposes aforesaid to sign 
for him in his name, and m his behalf, any and every contract, agreement, acooptanoc, or 
other document ” 

The agent, purporting to act as attorney endorsed one of the notes, and borrowed money 
thereon for himself, and m fraud of his principal 

Held that, with regard to the general objects of the power, the agent had under it no 
authority to pledge, and that the lender of the money acqmred no title to the note as against 
the ptinoipal 
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Th« poorer of attorney was not in the same form as that m the Smk of Bengal v 
JlfooZeod (5 Moo I A , X), and the Bmik of Bengal v Fagan (5 Moo I A , 27), not containing 
in exptess words, power to indorse Had it done so, the question would have been whether 
there was anything to prevent it from being a power, in the discretion of the donee of it, to 
indorse the note, and^sonvert it into one payable to bearer, whenever he thought fit to do so 
for any purpose 

It was not laid down in the judgment on those oases that the words used in a power of 
attorney, to express its objects, are always to be construed disjunctively, though they may be 
so construed , and there is no reason why a rule of construction, intended to aid in amving at 
the meaning of the parties, should not be applied in construing a power of attorney as much 
as any other document 

Appeal from a decree (I L B , 8 Cal , 934) of a Divisional Bench of the High 
Court (4th May 1882), reversing a decree of the same Court in its Original 
Civil Jurisdiction (22nd December 1881) 

The question raised on this appeal lelated to the authority of an agent 
who, having received a power of-attorney in reference [908] to Government 
notes deposited with him, had pledged one of them, having endorsed it in the 
name of his principal 

The respondent deposited, with other Government notes, one note for 
Bs 20,000, in the custody of his agents, Messrs Nicholls and Co (W Nicholls 
and G A Thompson), to whom he executed the power of attomev, which is 
set forth in their Lordships* judgment This note** was afterwards pledged 
by Thompson in fraud of his principal, having been endorsed by Thompson, 
and delivered to the appellant, with whom it remained as security for a loan of 
Bs 19,000 made by him to Thompson as agent, nominally, for the respondent 
Nicholls and Go became insolvent 

On the 25th February 1881, Watson, through his solicitois, [90S] demanded 
the note, stating that it had been fraudulently pledged, without his authority 
The appellant, refusing to give up the note, called upon the respondent to redeem 
it 

The suit which resulted was dismissed by the Gouit of original jurisdiction, 
on the ground that the property in the note had passed to the defendant by 
indorsement, authorized by the power of attorney, the defendant, also, being the 
bona fide holder of the note for value 

• The following was the form of the note — 

Promissory Note for Government Rupees 20,000 bearing interest payable half yearly at 
the rate of Four and a half Rupees per centum per annum 

The Go\ernor General of India in Council does hereby acknowledge to have received from 
Surgeon Major Geo A Watson, the sum of Government Rupees Twenty thousand as a loan 
to the Secretary of State in Council for India , and does hereby promise, for and on behalf of 
the said Secretary of State in Council, on demand, three months after notice of repayment, 
published by order of the Governor General of India in Council in the Gazette of Indta, to 
repay the said loan of Rupees Twenty thousand to the said Geo A Watson, his executors, 
a&uuistrators or assigns, or his or their order, in Calcutta, with interest from the 15th day of 
March 1879 (seventy nine), to the date appointed for discharge, at the rate of Four and a-half 
per centum per annum, and such notice as aforesaid shall be equivalent to a tender of repay 
ment at the penod therein appointed for the discharge of this Note And the Governor General 
in Council hereby promises, on and after each succeeding fifteenth day of the months of Sep 
tember and March until the expiration of three months after noticp of repayment as aforesaid 
(when all further interest will cease) on demand, to pay to the said Geo A Watson, his 
executors, admimstrators or assigns, or his or their order, in Calcutta, interest on the said 
sum of Government Rupees Twenty thousand for half a year at the rate of Four and a half 
per oehtum per annum The Governer General in Council hereby further engages that notice 
of repayment as aforesaid shall not be given before the fifteenth day of June 1893 and that 
this Note shall not be discharged before the 15th day of September 1898 

Bs 30,000, dated the 15th day of March 1879, No 016588 
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This decree, on appeal, was reversed by a Divisional Bench of the High 
Oonrt (Qabth, 0 J , and White, J ) and the plamtff was held entitled to recover 
the note The ground of this judgment, briefly stated, was that the pledge was 
not authonzed by the terms of the power-of-attomey The Court was of 
<^inion that, the borrowing having been unauthorized by the pnnoipal and a 
fraud upon him, the lender could not, m equity, be held entitled to retam the 
note as security for a loan, as against the pnnoipal, who had neither authonz- 
ed the borrowing nor received the money 

The judgments, having been pnnted m the report of the appeal to the 
High Court in I L B 8 Cal 934, are here omitted 

On this ajppeal, — 

Mr J Bigby, Q G , and Mr E Bolland appeared for the Appellant 

Mr A Cohen, Q 0 , and Mr / T Woodroffe appeared for the Respond«it 

For the appellant it was argued that the decree of the Court of First 
Instance was correct, because (a) the indorsement and transfer of the Government 
note was within the authority conferred by the power-of-attorney , and (b) 
because the appellant, having had no notice of fraud, and having acted bona fide, 
took a title to the note not affected by the conduct of the agent If the power- 
of-attomey, m effect, contained the power to indorse, this appeal must succeed. 
On this point reference was made to the principles of construction recognized 
m the Bank of Bengal v MacUod (5 Moo I A , 1) and the Bank of Bengal 
V Fagan (5 Moo I A , 27) The words [904] of the power-of-attorney, 
on which reliance was placed, were ** to negotiate ’’ and ** to dispose of these 
being words, it was contended, of signification no less comprehensive than ** to 
indorse *’ and to assign, *’ the latter words having been held sufficient to 
aq^thorize a transfer of Government paper by the agent, in the above oases 
Power to negotiate included the powei to indorse, and when the latter power 
was estabbshed, the absence of intention on the part of the principal to 
transfer the security, m the way in which it had been transferred, was 
immatenal Beference was made to part of the judgment of Lord BROUGHAM 
on the above cases (5 Moo I \ , at p 40), yi7 , though the indorsee's title 
must depend upon the authority of the indorser, it cannot be made to depend 
upon the purposes for which the indorser performs his act, under the power " 
This disposed of the argument, whereon the judgment of the Court below, to a 
great extent, proceeded, viz , that the fraud, on the part of the agent, prevented 
the appellant from making a title to the note That argument left out of 
account the nature of the powers given by the written authonty, and that of 
the property pledged Mere negligence on the part of the holder of the note, 
unless it was so great as to negative his being the bond fide holder of it, could 
not depnve him of his title If then the power to indorse was established, the 
converse of the case which occurred in De Bouchout v Ooldsmtd (6 Ves 
Jun 211) presented itself here One of the objects of the power, which in 
construing it should be considered, might be that the principal, or agent, should 
be put in funds with a view to the purchase of other notes And if the parties 
to this power had wished to include the raising money, as an act autlmnzed, 
they might have used such words as had been used The accumulated 
expressions should receive effect, and such an instrument should be read 
for$tm contra proferentem with due regard to the language used in mercantile 
parlance m such matters Storey dn Agency, chap VI, was rrferred to. 
Wookeg v Bple (4 B & A , 1) 

For the reqiondent it was argued— that the ple^ of the 
Government cote, an act distinct from ** to negotiate,,*^ or CtBd} ^ diqpoae 
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of/* was not authonzed by the power-of attorney In a decision upon 
the Factors* Act, 6 Geo IV, o 94, Taylor v Kymer (3 B and Ad , 320), 
it had been held that powers of sale and disposition did not include the power 
to pledge The latter power was neither given in terms, nor was there any 
contemplation ot the borrowing money as part of the means whereby the 
agency was to be carried on Beferenoe was made to Storey on Agency, 
paragraphs 68, 69, 74, and 77 The absence of written authority to indorse 
the note was what distinguished this case from that of The Bank of Bengal v 
Macleod (6 Moo I A , 1), and The Bank of Bengal v Fagan (5 Moo I A , 27) 
In those cases the agent having indorsed the note, having authority expressed 
in his power-of-attorney to indorse, the question was as to the effect of his 
indorsement, and delivery to the holder But here the decision must rest on the 
agent’s want of authority to indorse In Attwood v Munm7ig^ (7 B and 0 , 
278), the power-of attorney not authorizing acceptance of a will by an agent, 
who nevertheless did accept per proc,” it was held that the holder could not 
treat it as an acceptance by the principal 

Secondly, it was argued that the Government note was not negotiable, and 
had not acquired the incidents of the class of instruments known to the law- 
merchant as negotiable From this it resulted that the appellant did not 
acquire from the agent, by reason of the nature of what was pledged, a better 
or higher title than the agent himself had The exception from the general 
rule as to transfers, other than those in market overt, where the title in the 
person transferring was defective, established in the case of negotiable instru 
ments, did not apply to an instrument of the class now in question Setting 
aside statutory enactment, an instrument payable to order could not be made 
negotiable, save by established custom No doubt certain written promises to 
pay a sum to the holder, proved to be usually passed in the English market by 
delivery, Qoodivin v Boharts (L B , 1 App Gas ,476), had been held by the 
Courts to be legally dealt with as negotiable instruments The paper of 
certain Governments, as regards transfer, [ 906 ] see Gorgter v Miemlle (3 B 
and 0 , 46), Attorney General v Bouwem (4 M and W , 171), Glyn v Baker (13 
East, 509), had been placed on the same footing with bills or notes payable to 
bearer or indorsed in blank or with Exchequer bills, Wookey v Pole (4 B and A , 
l) But no customary recognition of the notes of the Government of India 
loan, 1879, as negotiable instruments, having been proved, it could not be held 
that by them was given a floating right of suit to any holder into whose hands 
they might come See the 3 udgment m Dixon v Bovtll (3 Mac H L Gas , 
1) They rather fell within the principle of the decision in Crouch v The 
Credit Foncter (L B , 8 Q B , 374) Another obstacle to the notes being dealt 
with as a negotiable instrument (if this question should arise) would be found 
in the position of the Government as a State acting m sovereign nghts On 
this was cited Nobinchunder Dey v The Secretary of State for India (I L B , 
1 Gal, 11), The Bank of Bengal y The United Company {BigneWs Beports, 
"Supreme Court, Calcutta, 1830 31, p 87), The Peninsular and Orienfal Com- 
pany y The Secretary of State for India VII, 166, atpp^l88, 189) 

Another, in the relation of the indorser to the holder, on which reference was 

made to The Indian Securities Act,” III of 1811, s 5 

* • 

Hr J Btghy repli^, contending that the power of-attorney sufficiently 
authorized indorsemenii^'bv the agent, and that the title to the note had passed 
to the appellant 

On a subsequent dav, Ist March, their Lordships’ Judtfnient was 
driivered by 
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Sir S* Oouofa* — The respoDdent in this appeal, Oeorge Alder Watson, is a 
Surgeon>Major in Her Majesty’s Indian Aimy, and the appellant is a merchant 
at Calcutta On or about the 18th of October 1878 the respondent deposited 
with Messrs Nicholls & Co , described in the plaint as a firm carrying on 
business as bankers and financial agents in Calcutta, promissory notes of the 
Government of India amounting to Bs 37,500, for which a receipt was given 
to him by Nicholls & Co , headed ** Safe custody receipt ” [M7] One of 

those notes was for Bs 20,000 This note was payable to Watson, his 
executors, administrators, or assigns, oi his or their order, and was subsequently 
exchanged by Nicholls A Go for a similar note, apparently that the interest 
might be received at Calcutta instead of Peshawur, where the interest on the 
former note was payable , but no question arises upon this 

On the 18th of October 1878 Watson executed and gave to Nicholls & Co 
a power-of-attorney m the following terms — 

** Know all men byrthese presents, that I, George Alder Watson, Surgeon Major, 19th 
Regiment Bengal Lancers, do make, constitute, and appoint William Nicholls and George 
Augustus Thompson, of Messrs Nicholls & Co , financial agents, Calcutta, jointly and 
iepverally to be my true and lawful attorneys and attorney for me and in my name, and on 
my behalf, from time to time to negotiate, make sale dispose of, assign and transfer, or cause 
to be procured and assigned and transferred, at their or hib discretion, all or an\ of the 
Oqvieminent promissory notes, or other Government paper, bank shares, or shares m any 
public Company , and other stocks funds, and securities of any description whatsoever, now 
or hereafter standing in my name, or belonging to me, or any part or parts thereof lespectively 
And also for me, and in my name and on my behalf, from time to time at their or his 
disci etion to contract for, purchase, and accept the transfer info my name or name of any 
Government promissory notes or other Government paper bank shares, or shares in any 
p&blic Company and other stocks, funds and securities of any description whatsoever, now 
or hereafter standing in the names of, or belonging to any other person or persons And 
also to receive all interest aud dividends due or to accrue due, on all or any of such stocks 
funds, aud securities And for the purposes aforesaid, or any of them, to sign for me and 
in my name, and in my behalf, any and every contract or agreement acceptance, or other 
document And to sign seal and deliver for me, and as my ict and deed, any and every deed 
which they or he may think expedient 

This power-of attorney, when produced in evidence, had on the back of 
it a seal of the Public Debt Office, Bank of Bengal, showing that it had been 
registered there, and the new note had on the back two like seals, with the 
same register number, showing that a power-of attorney had been registered 
for the receipt of interest and for sale Watson never gave to Nicholls A Co 
any authority to deal with the notes except the power of attorney The note 
when produced bore two indorsements, ** G A Watson, by his attorney G Aug 
Thompson,” “ G A Watson, by his attorney G Aug Thompson” The former 
of these indorse- [908] ments appeared to apply to a receipt for a half year's 
interest, which was indorsed on the note 

In December 1880 a broker named Goberdhone, employed by Nicholls 
A Go , applied to the gomastah of the appellant for a loan to Watson of 
Bs 19,000, on the plqdge of a Government Secunty for Bs 20,000, and subse 
quently bought the note for Bs 20,000 Being asked by the gomastah 
under what authority the name of Watson was signed by Thompson, he said 
there were two seals on the paper, and from the two seals it appeared that 
Mr Thompson had authority to draw interest and sell the paper, so he bad 
full authonty The gomastah then sent the money by one Eoylash Chunder 
Boy to the office of Nicholls & Co , telling him to inquire whether the paper 

4 
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Was actually signed by Thompson What then took place is stated by Koylash 
Gbunder Boy thus — “ In the office the broker took the paper from Ameer 
Singh’s durwan, and gave it to Mr Thompson Mr Thompson gave that 
paper to me, and said he wanted money on that paper I asked him if the 
signature on the paper was his signature, and if ha had pledged the paper 
with Ameer Singh Shumar Mull He said, ‘ Yes * I told him ‘ The paper 
stands in the name of Mr Watson, why do you want money on this paper, and 
what authonty have you to sign for Mr Watson ? * Mr Thompson said ‘I 
have got a power-of attorney If you wish to see the power of attorney I 
can show it to you * He said he had a power of-attorney from Watson to 
manage all his business, and he had authority to receive money on that paper 
Then he executed a promissory note, in which he signed for Mr Watson, gave 
the promissory note to me witlf the Government promissory note, and took 
the money from me ” In the account books of the appellant the transaction 
was entered as a payment of Bs 19,000, on account of pledge of Company’s 
paper Nicholls & Co , having failed, the respondent brought a suit in the 
High Court at Calcutta, praying that the appellant might be decreed to endorse 
and deliver up the promissory note for Rs 20,000 to him, and to pay him all 
such interest as the appellant might have received thereon, and that the 
appellant might, if necessary, be restrained from parting with it 

The Judge, before whom the case came on for disposal, dismissed [909] 
the suit with costs On appeal to the High Court in its \ppellato Jurisdiction, 
this decision was reversed, and a decree was made in the respondent’s favour, 
from which there is this appeal to Her Majesty in Council 

It was properly admitted by the learned counsel for the appellant in the 
argument before then Lord&hips that the appellant, iiaving notice that the 
indorsement was under a power of attorney, was in the same position as if tlfie 
power-of-attorney had been perused, and if that power did not authorize the 
indorsement he must fail But counsel contended that it gave an autlioiity to 
pledge the Government note, and lelied upon the case of the Bank of Bcfigal 
v Maclcod (5 Moo I A , 1 , 7 ^Joo , PC, 36) It is necessaiy to look at 
the facts and argument and judgment in this case somewhat minutely 

The action was one of detinue and debt brought liy James William 
Macleod against the Bank of Bengal In 1841 the plaintiff sent from 
England a power of attorney, constituting and appointing Alexander Donald 
Macleod (his brother), and Christopher Fagan, carrying on business in Calcutta 
as agents under the firm of Macleod, Fagan ^ Co , his attorneys, jointly and 
separately in their individual names, oi the name of the firm, and on his 
behalf, “ to sell, endorse, and assign, or to receive payment of the principal, 
according to the course of the treasury, of all oi any of the securities of 
the East India Company for shares in then public loans,” to which he was 
entitled A D Macleod applied to the Bank of Bengal for a loan upon his own 
account, and offered as a security Company’s paper. No 13397, for 
Rs 5,000 This note bore the following endorsement — “ Pay to G J Gordon, 
Esq , Secretary, Union Bank, or order, J W Macleod, by his attorney, A D 
Macleod ” “ Pay to A D Macleod, attorney to J W Macleod, or order, 

G J Gordon, Secretary, Union Bank J W Macleod, "by his attorney, A D 
Macleod ” The Secretary of the Bank, upon inspection of the note and the 
last endorsement, requested to see the power of attorney, which was shown 
to him The Bank then took a further endorsement on the note from A D 
Macleod in these words ' ** Pay to the Bank of Bengal, [910] or order, A D 
Macleod*’* and the required loan was then made by the Bank in the ordinary 
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course of business Two days afterwards a further loan of Bs 17,100 was 
made by the Bank to A D Maoleod, upon his depositing two other notes and 
endorsing them, and his statement that they were his own property 

A verdict was found for the plaintiff, and a rule, which was granted to 
show cause why that should not be set aside and a nonsuit entered, or why a 
verdict should not be entered for the defendants, or new trial granted, having 
been discharged, the defendants appealed to Hei Majesty in Council The 
difference between this case and that before their Lordships may be here 
noticed The power of attorney contained the word “ endorse ” The loan 
was made to A D Maoleod on his own account, and the Bank took an endorse 
ment on the note from him on his own account, and not as attorney for J 
J W Macleod In this case, and m the similar case of The Bank of Bengal v 
Fagan (the judgment being given in both cafes) it was argued for the appel- 
lants that A D Macleod haid power to endorse the notes , that sell, endorse, 
and assign * might be read either distributively or conjunctively, and the power 
to endorse was not auxiliary only, but was the real object of the power Bor 
the respondent it was argued that the endorsement mentioned in the power- 
of-attomey was for the purpose of authorizing A D Maoleod as agent for the 
purposes of a sale, and a power to sell did not give a power to pledge, that the 
word endorse was controlled by the context, and the words must be taken 
collectively The following passages from the judgment delivered by Lord 
Bboughman show the ground of the decision — 

* * Thufi, the mam and fundamental question is had ? Macleod & Co authority to 
endorse under the power of attornev which is in the same words in both oases It is ‘to sell, 
endorse, and assign, or to receive payment of the principal according to the course of the 
treasury, and to receive the consideration money and give a receipt for the same ' It is con 
tended for the respondent that the words sell endorse, and assign ‘ used conjunctively 
cafinot be used in the disjunctive, but that the only power given to endorse is one ancillary 
to sale, and that we are to read it as if it were power to sell, and for the purposes of selling 
to endorse This construction is endeavoured to bo supported by referring to the variation 
[9tl] of ‘ or * for and’ immediately following ‘ or to receive the inonej at the treasury We are 
unable to go along with this view of the instrument The variation is clearly owing to a new 
subject matter being introduced Shall we then say that a power to ‘sell, 

endorse, and assign* does not mean a power to sell a power to endorse and a power to assign, 
and would not such a negative or exclusion be doing violence to the plain sense of the words ? 
If we adopt this exclusive construction we must hold that these words not only give no powers 
to endorse without selling, but also that they give a power to sell without endorsing, and we 
must suppose an agent acting under such a power to bo entirely crippled It 

appears to us that the rational and the natural construction is the one which represents a 
power to * sell, endorse, and assign * as a power to soil, u power to endorse, and a power to 
assign — BO that these acts may be done apart or together, and that the powers are conveyed 
conjointly and severally ” 

It seems to have been thought by two of the learned Judges of the High 
Oourt that it was laid down in this case, as a rule of construction, that words 
used in a power-of-attorney to express the objects of the power are always to be 
construed disjunctively Their Lordships cannot agree m this view of the 
case The words there may have been used disjunctively, but they do not see 
any reason why the rate laid down by Lord Bacon, CopulaUo verborum indicat 
4 ikCC€ptationem in eodem sensu, whiob is intended to aid in arriving at the 
meaning of the parties, should not be used in construing a power-of-attomey 
as much as any other instrument 

The power-of-attomey in the present case is not in the same form as that 
m The Bank of Bengal v Macleod It does not contain m express words a 
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power to ‘'endorse " If it had, the question would have been whether there 
was anything to prevent it from being a power in the discretion of the donee 
of it to endorse the note, and so convert it into one payable to bearer when- 
ever he thought fit to do so for any purpose But in this power the endorse 
ment is not authorized in express words, but is authorized if it comes within 
the meaning of the words, "And for the purposes aforesaid to sign for me, and 
in my name and on my behalf, any and every contract or agreement, accept- 
ance, or other document The " purposes aforesaid ** are these— 

From time to time to negotiate, make sale, dispose of assign and transfer, or cause to 
bo procured and assigned and transferred [there seems to be mistake in words here, but it does 
not make any difference in the meaning] , at their or his discretion, all or any of the Govern 
ment [ 912 ] promissory notes or other Government paper, etc , and also for me, and in my 
name and on my behalf, from time to^ime at their or his discretion, to contract for, pur 
chase, and accept the transfer into my name of any Government pr6m]Sbor> notes or other 
Government paper, etc ** 

The appellant’s counsel relied mainly upon the word "negotiate, ’ and also 
upon " dispose of ” In order to see what was intended by these words, they 
must be looked at in connection with the context, as well as with the 
general object of the power This appears to their Lordships to have been 
to sell or purchase for Watson Government promissory notes and other 
securities, not to borrow or lend money upon them If the word " negotiate ” 
had stood alone, its meaning might have been doubtful, though, when applied 
to a bill of exchange or ordinary promissory note, it would probably be 
generally understood to mean to sell or discount, and not to pledge it Here it 
does not stand alone, and, looking at the words with which it is coupled, their 
Lordships are of opinion that it cannot have the effect which the appellant 
gives to it, and, for the same reason, " dispose of ’ cannot have that effect 

It did not appear when the endorsement by Thompson as Wd.tBon*8 
attorney was made, but Nicholls & Co did not deal with the note as having 
themselves become the holders of it by endorsement, as was the case in The 
Bank of Bengal v Macleod They borrowed the money on behalf of Watson, 
giving a promissory note for it signed by Thompson as his attorney, and 
pledged the Government promiSBor\ note as Watson’s As they had not 
authority to do this, the authority to sell not giving an authority to pledge, 
the appellant acquired no title to the note by its delivery to him, and the High 
Court has properly made a decree in the plaintiff’s favour 

Their Lordships will humbly advise Her Majesty to afhrm that decree 
and to dismiss this appeal, and the costs of it will be paid by the appellant 
Solicitors for the Appellant Messrs Watkins and Lattey 
Solicitors for the Respondent Messrs Vallance and Vallance 


NOTES 

C STRICT CONSTRUCTION OF POWERS OF ATTORNEY— 

Powers have to be construed strictly — Bryant v* La Banqne du Peuple (189J) A C , 170 
Any act in excess of the power when so limited does not bind the principal — Jacobs v Mams 
(1902) 1 Ch , 816 , Ttusso-Ckvnese Bank v L% Yan Sam (1910) A Q , 174 

Fewer to pledge is not implied m the power to manage Lewis v Bamsdale (1886) 58 
L T , 179 or to dispose, (1890) 14 Bom , 690 

Power to sign mortgage deeds does not authorize entering into a mortgage trariHactiou 
(1907) 6 C L J , 490 

Sse also (1906) 83 Oal , 848 
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l0 Lewis V BanutbOe (1686) 55 L T ,^79 (180), it was held similarly that the Bank of 
Bengal v Fagan, 6 M I A , 1, 17 did not lay down any general rule of disjunctive construe 
tion and that powers of attorney like other instruments should be construed in accordance 
with the intention of the parties 

The motives or the purposes of the agent are immaterial, when his acts with reference to 
third parties are within the power, so long as they have no notice of those motives or pur 
poses — Hambro v Burnand (1004) 2 K B , 10 reversing (1908) 2K B , 899 , see also Cuthhert 
V Bdba/rts Lubbock db Co (1909) 2 ch , 226 

It has been held that a principal is liable for the fraud of his agent acting within the scope 
of his authority, whether the fraud is committed for the benefit of the principal or for the 
benefit of the agent it is not necessary that the fraud should be committed for the benefit of 
the principal — Lloyd v Orace Smith d Co (1912) A C , 716 

Note — This case is referred to in 11 G L J 2 at ^ 11 12 as an authority for the pro- 
position that the devolution of the trust upon the death or default of each trustee depends 
upon the terms upon which it was created or the usage of each particular institution where 
no express trust deed exists This reference appears to be wrong, as this case does not deal 
with this question ] 


[918] APPELLATE CIVIL 

The 6th June, 1884 

Present 

Mr Justice Wilson ani> Mr Justice Tottenham 

Saroda Pershad Ganguli and another Plaintiffs 

versus 

Pahali Mahanti and another Defendants 


Period of limitation. Computation of — Section AU X of 1859 — Section 

29, Benq Act VIII of 1859 

In reckoning the period of limitation the word ** months in s 32 of Act X of 1859 
should be computed according to the English calendar 

This was a suit to recover rent at an enhanced rate from one Dinobandhu 
Mahanti who held 19 mans 2 gunths 1 biswa of land in Pahye Jote in Orissa 
The Deputy Collector decreed the plaintiffs’ claim On appeal, the District 
Judge set aside the decree, on the ground that the plaintiffs, not having 
brought their suit within thiee months from the end of the Willayutee year, 
which is prevalent in Orissa, were barred by limitation Thereupon the plain 
tiffs appealed to the High Court, and it was contended on their behalf that 
the suit was within time, inasmuch as the three months ” referred to in s 32 
of Act X of 1859 should be reckoned according to the Urya and not the 
English calendar 

Baboo Sreenath Dutt and Baboo Taruk Nath Dutt for the Appellants 
Baboo Amarendra JSfath Chatterjee for the Bespondents 

The Judgment of the Court (Wilson and Tottenham, JJ) was 
delivered by ' 

~ * Appeal from Appellate Decree No 1016 of 1883, against the decree of J B Morgan, 

Esq , Officiating Judfge of Cuttack, dated Slst of Januarv 1868, reversing the decree of J S 
Bavidsoiit Esq , Deputy Collector of Cuttack, dated 4th of January 1882 


630 



IiOBUfU DOMINI &0 V THE ASSAM BAIDWAT &0 [1684] 10 Cal. Oli 

♦ 

Vilsoilt J«— The question raised in this appeal is, whether in s 32 of 
Aot X of 1859, where it is said, " the suit shall be instituted within three 
months from the end of the Bengal year or of the month of Jeyt of the Fusli 
or Willayutee year on account of which such enhanced rent is claimed,*’ the 
word ** months ” [914] means months of the English calendar, or in Orissa 
months of the Willayutee year 

It has been held by this Court that in the corresponding section, s 29 of 
the Bengal Act VIII of 1669, English calendar months are meant See 
Mahomed Elahee Btiksh v Brojo Kishore Sen (T L B , 4 Gal , 497) and the 
cases there cited The construction of that Act, howevei, is governed by the 
Bengal General Clauses Act, Bengal Act V of 1867 The Aot now in question 
IS unaffected either by that Act or by the similar Act of the Governor-General 
in Council, I of 1868 But the rule we have to construe is one of limitation , 
and m Limitation Acts the periods of limitation are reckoned according to the 
English calendar unless a different intention is e\pre^^Qed— Maha}ajah Joy 
Mungul Singh v Lall Bung Pal Singh (13 W E , 183 , 4 B L R , Ap 63) 
In the present Aot there are many sections in which periods of limitation are 
given , as for instance, the very next section, s 33, and ss 90 and 93 In 
these there is nothing to indicate that any calendar other than the English is 
intended The section now in question must, we think, be construed in the 
same way, unless there are clear reasons for adopting another construction It 
IS true that in this section, the Bengal, Fusli, and Willayutee years and 
months are mentioned and used for fixing the commencement of the three years' 
period of limitation in the first part of the section, and of three months in the 
second But we do not think this a sufficient reason for reading the words 
of limitation themselves in a different sense from those which bear like words 
in other parts of this Act, and in other enactments of similar scope 

The appeal is dismissed with costs 

Appeal dismissed 


£918] APPELLATE CIVIL 

The 11th June, 1684 
Present 

Mr Justice McDonell and Mr Justice Field 


Lobun Domini and others Petitioners 

versus 

The Assam Railway and Trading Co , Ld , and the Secretary of State 
for India in Council Opposite Parties 


Transfer of suits — Judge exercising executive functions. Disqualification of — 
Bmgo^l Civil CourW Act (VI of 1871), $ 25 —Act XIV of 1882, s 25 

An officer who exercises executive and judicial functions having himself dealt with a 
certain matter and formed and expressed an opinion upon its merits in his executive capacity 
and having further advised and directed litigation in support of this view, is, in consequence, 

* Civil Rules Nos 488, 489 and 490 of 1864 for transfer of appeals from the file of 

Mr Ward, the Judge of the Assam Valley Distncts 
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du^ti^fied ftam dealing ae a iTadga with this same question wlien it oomes into Court and 
haA to be dealt with judicially 

This was an application under s 25 of the Oivil Procedure Oode for the 
transfer of certain appeals The petitioner had instituted a suit against the 
Assam Eailway and Trading Company in the Muosif*s Court at ^brugurh 
for the recovery of certain lands On the objection of the Hallway Company, 
the Secretary of State was also added as a defendant in the suit The Munsif 
decreed the claim From that decree separate appeals were pretered m the 
Court of the Deputy Commissioner of Luckimpore, but were afterwards 
transferred for final decision to the Court of the District Judge of the Assam 
Valley Districts Thereupon the plamtifi (respondent) applied to the High 
Court for the transfer of the appeals, on the ground that the presiding Judge, 
who was also Commissioner, had taken an active part in defending the suit m 
the Munsif’s Court A rule was issued on the other side (notice being also 
given to the Judge of the Assam Valley Districts) to show cause why the 
application for the transfer of the appeals should not be granted 

Baboo Bhobam Chum Dull in support of the rule 

The Senior Government Pleader (Baboo Annoda Perskad Bannerjee) to 
show cause against the rule 

The facts disclosed on the affidavits are sufficiently stated in the Judgment 
of the High Court (McDonbll and Field, JJ ) which was delivered by 

[916] Field, J — In these three cases the Court granted a rule to show 
cause why certain appeals should not be transferred for hearing from the Court 
of the Judge of the Assam Valley Districts to some other competent tnbunal 
The ground upon which this application for transfer was made was that 
Mr Ward, who was the Judge of the Assam Valley Disfcncts, had, in his executive 
cgipacity as Commissioner, taken an active part in directing and preparing the 
defence m these suits before the Court of First Instance, and had expressed a 
strong opinion upon the merits of the question involved We think that, if 
nothing had occurred to alter the status of the Assam tnbunal as it existed 
when we granted these rules, we should now have to make them absolute 
But that something has occurred to alter that status, appears from an affidavit 
which has been read before us to day The first paragraph of this affidavit is 
as follows — 

The present Judge of the Assam Valley Districts, before whom the 
appeal will come in the ordinary course, is Mr Luttman- Johnson, an officer 
who has been in no way connected either directly or indirectly with the 
preparation of the case for the appellants in his executive capacity as Commis- 
sioner Mr Johnson returned from furlough and assumed charge of the office 
of Judge and Commissioner of the Assam Valley Districts only on the 5th of 
May 1884 , his previous service had been in the capacity of Deputy Commis- 
sioner of Sylhet, and it was impossible for him to have had any cognizance 
that this suit was pending until after his arrival in India m the last week of 
March 1884 These circumstances effectually remove any objection that might 
be taken to Mr Johnson's jurisdiction on the ground of the union of executive 
and judicial functions in his person " This affidavit is not as exact as it 
might and should have been It does not set out, as it ought to have set out, 
tfa^ dates upon whicli Mr Luttman- Johnson proceeded upon furlough, and 
returned from furlough, and it also does not set out the length of time 
dtmng which Mr Luttman- Johnson was Deputy Commissioner of Sylhet 
But we tl^mk that, notwithstanding these driects, there is enough in the 
affidavit to show that Mr Luttman-Jobnson personally is free &om any 
suqh disqualification to hear aqd decide these cases, as existed in the ease 
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of Mr Ward We think, therefore, that no cause now exists, C917] 
SO far 8(8 appears from the matter before us, for remo /mg these appeals from 
the Court of the Judge of the Assam Valley Districts The affidavit further 
proceeds as follows But even apart from this consideration, I (that is, the 
Officiating Secretary to the Chief Commissioner of Assam;, on behalf of the 
aforesaid opposite party, affirm and say, that it is an advantage that suits 
like the present suit should be heard and decided m the local Courts, where 
the principles of the local land law are more familiar, more easily ascertainable, 
and can be argued upon with greater wealth of illustration, than in the High 
Court, placed at a distance from the province, and among the associations of 
the very different land law of Bengal * We do not concur in this argument 
when applied to the matter before us, and to the action of an appellate 
tribunal Carried to its extreme possible limits, it would be an argument for 
disallowing to the people of this country the right of appeal to the Privy 
Council — a privilege which has always been much valued by them, and which 
has produced the best effects upon the administration of justice in India 
But this argument, in fact, overlooks the essential question in the case, which 
is, whether an officei, who exercises executive and judicial functions, having 
himself dealt with a certain matter, and formed and expressed an opinion upon 
its merits in his executive capacity, and having further advised and directed 
litigation in support of this view is, in consequence, disquahfied from dealing as 
a Judge with this same question when it comes into Court, and has to be dealt 
with judicially It may be necessary, for reasons to which we need not advert 
on the present occasion, that in certain parts of this country executive and 
judicial functions should be united in the person of the same individual , but 
this union of duties is an abnormal state of things, and experience of its 
operation is not wanting m instances to show that, in the interests of justice, 
the discharge of judicial duties by an officer who also exercises executive 
functions cannot be too carefully watched The jealousy of the law which 
forbids any Judge to try a cause in which he is a party or personally 
interested, or to adjudicate upon any proceeding connected with or arising out 
of such cause {see s 25 of Act VI of 1871, which embodies this principle) does 
not rightly reflect any unworthy suspicion [9183 upon an individual Judge, 
while it secures and upholds one of the great pillars of judicial purity In 
Dimes V The Proprietors of the Granid Junction Canal [3 H L E , 759 (793)] 
the Lord Ghancelloi of England (Lord Gottenham) had affirmed on appeal an 
order of the Vice Ghancellor, but because Lord Gottenham had an interest as 
a shareholder in the Canal Company to the amount of some thousand pounds, 
it was held, by the House of Lords, that he was disqualified from sitting as a 
Judge in the cause , Lord Campbell said ** No one can suppose that Lord 
Gottenham could be, m the remotest degree, influenced by the interest that he 
had in this concern , but, my Lords, it is of the last importance, that the 
maxim, that no man is to be a Judge m his own cause, should bo held sacred 
And that is not to be confined to a cause in which he is a party, but applies to 
a cause in which he has an interest Since I have had the honour to be Chief 
Justice of the Court of the Queen’s Bench, we have again and again set aside 
I»x>Geedings m inferior tribunals because an individual, who had an interest m 
a cause, took a part m the decision And it will have a most salutary influence 
on these tribunals when it is known that this High Cdurt of last resort, in a 
case m which the Lord Ghancellor of England had an interest, considered that 
his decree was, on that account, a decree not according to law, and was set 
aside This will be a lesson to all inferior tribunals to take care not only that 
in their decrees they are not influenced by their personal interest, but to avoid 
the appearance of labouring under such an influence ” 
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In this ease the interest; was a peoumary wtereat But the same pnn- 
ciple applies where the interest, though not a pecuniary one, is such as to 
create a real bias In the case of the Queen v Band [L B , 1 Q B , 230 
(233)] Blackbubk, J , said Wherever there is a real likelihood that the 
Judge would, from kindred or anj/ other cause, have a bias in favour of one of 
the parties, it would be very wrong in him to act In the case of the Queem v 
Meyer (L R , 1 Q B D , 173) one H entered into an agreement with a Loc^ Board 
of Health to receive sewage and dispose of it over his farm H having had 
differences [019] with the Local Board, diverted the sewage into a neighbouring 
river, and for this he was prosecuted by the Lee Conservancy Upon the heanng 
of the summons, Meyer, who was the Chairman of the Local Board of Health, 
and had taken an active part in its proceedings, sat on the Bench with three 
other Justices H objected to Meyer sitting as a Justice, but he remained not< 
withstanding It was held that the fact of Meyer having taken an active 
part in the proceedings of the Local Board created a real bias, and that he was 
therefore disqualified from sitting as a Judge in a matter which arose out of 
those proceedings In the case of Qmen v MtUedge (L B , 4 Q B D , 882) 
complaint was made to the Local Board of a nuisance upon premises belonging 
to £ m the borough of W The Board communicated with the Town Council of 
W, who were the urban sanitary authority under the Public Health Act of 
1875, and required them to abate the nuisance The Council, having made 
enquiries, passed a resolution that steps should be taken to remove the nuisance 
and took out a summons against B The fact that two Justices were present 
as members of the Town Council when this resolution was passed, was held to 
create such an interest as would give them a bias in the matters, and they 
were therefore held disqualified to sit to hear the summons In Qtieen v 
Ozbbon ijj B , 6 Q B D , 168) a summons, to answer an offence under a Local 
Act for the improvement of the borough, was issued by a Justice who was a 
member of the Corporation and came on for hearing before other Justices, none 
of whom were connected with the Corporattcm , but it was held, that such other 
Justices were debarred from heanng the summons, because having been issued 
by a Justice who was a member of the Corporation, it had been issued by one 
who was virtually a prosecutor These cases are strong to show that the law 
will presume an interest creating a bias, when a person, in the bond fide dis- 
charge of public duties has formed an opinion upon a matter and has acted 
upon that opinion, or sought to give effect to it as an agent on behalf of a public 
body which has become a litigant party in a cause We think there is a very 
strong analogy between such a person and an executive officer of Government 
in this country, who has had [920] to form an opimon m the course of his 
executive duties and to give effect to that opinion upon his own authonty, 
though subject to control from the ijocal Government 

In the present case, although we shall not now make these rules absolute, 
yet we feel bound to say that, under the circumstances, the petitioners weie 
justified in applying to this Court , and m this view we think they are entitled 
to some costs We allow them a gold mohur in each case and discharge the 
rules 

Buies dtscharged 


NOTES. 

[The diBquahficatiou by reason of personal interest is expressly provided for m Bengal 
Oivil Oourts Act, XII of 18OT, s 38, Madras Civil Courts Act, HI of 1878, seo 17, etc A 
decree passed ^ such a Judge is voidable, void (1894) 19 Bom , 608 See also 19 Bom , 
608, as regards wiiat oonstitAes personal interest ] 
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APPELLATE CIVIL 

fhe 18th June, 1884 
Pbbsent 

Mb Justice Fieud and Mr Justice Beverley 

Assanullah Plaintiff 

versus 

Bussarat Ah Chowdry (Lunatic), by his Guardian Pranknsto 
Dasa Defendant 

Enhancement of rent. Liability of land comprised in a zamindari to — 
Burden of proof in respect thereof — Dependent taluq — Besumed 
lakhiraj — Begulation XIX of 1793 

In a suit for enhancement of rent in respect of land which the defendant claimed to hold 
as a dependent taluq^ held, the mms was upon the zammdar to show that the land was 
included in the zamindari at the time of the permanent settlement 

A ZAMINDAR, who was a purchaser from Government, brought certain suits 
for enhancement and arrears of rents in respect of spme land compnse<^in his 
estate The Munaiff dismissed the suits, on the ground that as the predeces- 
sors of the defendants had held the land in question as Lakhiraj, and Govern 
ment whilst in khas possession had resumed the land upon the terms and 
under the provisions of ss 8 and 9 of Begulation XIX of 1793, the land must 
be considered as a dependent taluq and was, as such, exempted from enhance- 
ment of rent The Subordinate Tudge confirmed the judgment of the first 
Court The plaintiff (zamindar) then preferred an appeal to the High Court 

Baboo Bashbehai i Ghose, for the Appellant, contended, inter aha, (a) that 
the resumption in question was in reality made [921] undei s 10, Begulation 
HIJK. of 1793, and the land was settled with defendant according to the provi 
Slops of s 5, Begulation IX of 1825, and consequently the defendant could 
not claim exemption from enhancement 

(6) That the onus of proof was entirely upon the defendant to prove 
distinctly that the tenure held by him was not liable to enhancement, and 
that he had wholly failed to discharge it 

The Senior Government Pleadei (Baboo Annoda Per shad Banneijee) for 
the Bespondent 

The Judgment of the Court (Field and Beverley, JJ ) was delivered by 

Field, J. — This was a suit for enhancement The plaintiff is a purchaser 
from Government The Subordinate Judge has found that the plaintiff is not 
entitled to enhance the rent, because the land in respect of which the suit has 
been brought was resumed lakhiraj such as is referred to in s 9 of •Begulation 
XIX of 1798 , m other words, that it was a resumed grant which had been 
made before 1790, and that, according to the last clause of the section just recited, 
the def^8dant, after resumption and settlement, was Entitled to hold the land 
as a dependent taltiq subject to the payment of a revenue fixed for ever The 

* Appeals from Appellate Decrees Nos 479 and 1373 of 1883, against the decrees of Baboo 
Boma mtli Seal, Second Subordinate Judge of Tipperah dated the 2nd of February and 14th 
Maroh, respectively, affirming the decrees of Baboo Janofee Nath Dutt, Munsiff of Com 
mUlaht dated 26th of January and 19th of May 1862 
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learned vakil for the appellant has addressed to us a long argument, in the 
course of which he has referred to a large number of cases bearing upon the 
intricate questions of lakhvraj land and resumption There are really two 
points in this argument which require our consideration The first point 
contended for is, that the burden bf showing that the land formed a grant 
created before 1790 was upon the defendant , and the second point is, that the 
defendant has failed to discharge the burden of proof which ought to be placed 
upon him As to the first point we think that the burden of proof was not 
upon the defendant but upon the plaintiff The plaintiff seeks to enhance 
The defendant contends that the land is not liable to enhancement because it 
constituted a grant created before 1790 In this state of the pleadings it is 
evident that, if no evidence were given on either side, the defendant must 
succeed Therefore, according to the ordinary rule, the burden [ 992 ] of proof 
IS upon the plaintiff But it is said, that there is a presumption that the 
zamindar is entitled to enhance the rents of all the lands situated within his 
zamindari, and that the effect of this presumption, is to cast upon the defen- 
dant the burden of showing that the land held by him is an exception to that 
general rule No doubt there is, as decided by the Privy Council, a presump 
tion that a /ammdar is entitled to enhance the rents of all lands situated 
within hiB zamindari , in other words, which would be more precise, of all lands 
which formed an integral portion of his zamindari at the time of the permanent 
settlement But that principle can have apphcation only, when it is admitted, 
or proved, that lands were included within a zamindari at the time of the 
permanent settlement and it assumes this to have been admitted In the 
present case the whole question is, whether the lands in dispute did form a 
part of the zamindari, that is, whether they were included within the zamin- 
dari at the time when the permanent settlement was made In cases of 
laj^htra^ grants antecedent to 1790, it is well known law that these lands were 
not included within the settlement, and did not form a part of the assets upon 
which the calculation foi the permanent settlement was made In the case 
of grants made after 1790, the converse of this proposition is true Now, 
there is no presumption in the case of lands which are admittedly lakhtraj 
one way or the other , no presumption, that is, that the grant was antecedent 
to 1790 or subsequent thereto This is matter of evidence It is clear, 
therefore, that the presumption as to the right to enhance cannot apply to a 
case of this kind Before the presumption can apply, it must be admitted, or 
proved, that the lands to which it is sought to apply it, were included in the 
zamindari at the time of the permanent settlement This is not admitted, it 
IS denied in the present case It must, therefoie, be proved The plaintiff 
cannot succeed unless he proves it , and the burden of proof is therefore on 
him But although we are of opinion that the burden of proof was upon the 
plaintiff to show that these lands were lands forming a portion of a grant 
made subsequent to 1790, and therefore lands the rents of which he was 
entitled to enhance, we will assume, for the purposes of argu-[928]ment, 
that this was not so, and that it lay upon the defendant to prove that 
this particular grant was a grant antecedent to 1790 Even in this view 
of the case, we thinjk, there is enough upon the resumption proceedings to 
show that the grant was antecedent to 1790 It may be observed that there 
is no direct evidence as to the penod when the lakhtra^ grant was credted, and 
that all information m the shape of evidence is to be derived from the resump- 
kgn proceedings The Subordinate Judge says in his judgment It is clear 
from the resumption proceedings, that Government did not consider it as an 
mvabd graol made spbseqilbnt to 1st December 1790, nor resume it according 
to the provisions of s 10 of Begulation XIX of 1793 This is rather a 
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negative observation, but, we think there are two facts to be discovered from 
the resumption proceedings, which are strong to show that the invalid grant so 
resumed was a grant antecedent to 1790 The first of these facts is, that a 
settlement was made with the ex-lakhtrajdar at half rates 

This IS in accordance with the provisions of s 5 of Kegulation XIX of 1793* 
and it 18 clear upon the regulations, that in cases of land forming part of a 
grant invalid by reason of having been made subsequent to 1790, the settle- 
ment must have been at full rent The fact, therefore, that the settlement was 
made at half rate, is strong evidence to show that the revenue authorities dealt 
with the grant as one antecedent to 1790 

The other fact is concerned with the quantity of land It appears, that 
the Deputy Collector first proposed to release the land, because, being less than 
ten bighas, it came within the purview of clause 4 of s 3 of Regulation XIX 
of 1793 Now, that clause is an exception to the general rule applicable to 
grants made after 1765 and before 1790, and the ver\ fact that the Deputy 
Collector regarded this particular land as coming within the exception, assumes 
the application of the rule itself —a rule, which applies only in the case of 
grants antecedent to 1790 It is true that the authority superior to the 
Deputy Collector took a different view, and was of opinion that this particular 
land did not come within the exception, but there is nothing to show that in 
considering that the exception did not apply, the superior revenue authority 
further considered that the grant [924] did not come within the purview of 
the rule applicable to grants made antecedent to 1790 We think, th^efore, 
that even assuming that the burden of proof lav upon the defendant, there is 
enough in the resumption proceedings to show that this grant was an invalid 
grant executed antecedent to 1790, and that after resumption and settlement, 
it became a dependent taluq, to be held at a fixed rate of rent for ever, and 
therefore protected from enhancement These appeals must therefore l 3 e 
dismissed with costs 

Appeals dismissed 
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APPELLATE CIVIL 

Ihe 26th Jime, 1884 
Pbesent 

Sib Bichabd Gabth, Et , Chief Justice, and 
Mb Justice Bevebiby 

Nobm Chandra Boy 

versus 

Magantara Dassya and another 

Hindu law — Joint owners — Suit against one sharer — Decree against 
property — Clatm by other co-sharer allowed — Suit against 
both sharers — Bes ]udicata 

Through ignorance of the position of afiairs, one only of two persons, joint owners in a 
property, was sued for a debt for which the property had been pledged by the person sued, 
and a decree was obtained and execution issued against the property , and in such execution 
proceedings the other sharer put in a claim, and obtained an order releasing her share of the 
property from attachment A second suit was then brought by the judgment creditor against 
both sharers, for the purpose of making the share of the oo sharer, who had not been previously 
sued, available to satisfy the debt, and praying that the order releasing the property from 
attachment might be set aside held that such a suit would he, and would not be barred as 
ree~fudicata 

December 1880 one Nobm Chandra Roy brought a suit against one 
Chunilal, who had executed a karbarnama dated the 25th Srabun 1285 B S , 
in the plaintiff’s favour, under which certain properties had been given as 
security for a loan account, which was opened for the purposes of Chunilal's 
business Nobm Chandra Boy, in August 1880, obtained a decree against 
Chunilal, making the property secured under the karbarnama liable, and m 
execution this property was attached 

[ 929 ] On the 20th Fous 1287, one Magantara applied in the execution 
proceedmgs to have an eight anna share m this property released from attach- 
ment, stating that she was the widow of one Bam Chand Saha who had been 
a trader, and that the properties attached had been acquired by him when 
carrymg on his business , that Bam Chand Saha on his death left him surviving 
herself (his widow), and two minor sons, Chunilal and Ananda , that the business 
of Bam Chand after his death was earned on by a gomasta, on behelf of his two 
sons , that one of these sons Ananda, died unmarried, and that his share in 
the busmess and in the properties acquired thereby thereupon devolved on her, 
the claimant , and that the gomasta carried on the busmess on her behalf, and 
on that of Chunilal, until Chunilal took upon himself the management, and 
on this statement she asked that her eight-anna share might be teleas^ from 
fttaeWent 

The Subordinate Judge found that after the death of Bam Chand, his family 
0nttnu6d joint, and that on Chunilal attaining his majonty he took upon 
hlpsdf the management of his own affairs, and mcreaskl the business, by 
lemd^nf 6ut money and other means But he also found that the daim put 

MSI imm Onunal Beevee No 331 of 1884, a^inst theorder of Babu KotilalSarkir 
door, Subordiaate Judge of Bui^re, dated the 18th el Septmber 1883 


Plaintiff 

Defendants 
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forwacd by Magantara was not made agamat any of the properties acquired by 
OJbunilal after be obtained majority , and inasmuch as she had not been 
mibde a party to the suit brought by Nobin Ohandra Roy, he allowed her 
claim 

On the 2nd May 1882, Nobin Chandra then brought this present suit 
against Chunilal and Magantara, stating that they were joint in food and pro- 
perty, and that Chunilal was the manager of the joint family, and that he, as 
manager, executed the Jcatbarnama of Srabun 1285 B S , as security for advances 
made to him, and that at the time he brought the former suit against Chunilal, 
he was unaware that he had any co-sharer, and he asked (l) that it might be 
declared that Magantara and sixteen annas of the properties in dispute were 
liable for the advances made , (2) that the order of the Subordinate Judge, setting 
aside the attachment on the application of Magantara, might be set aside , and 
that the property formerly attached might be sold 

The defendant, Magantara, contended that she was not liable on account 
of the karbarnama executed by Chunilal , that her husband’s [926J business 
consisted of the sale of spices and pepper, and that the property which his 
minor sons had acquired, was acquired in such business , and that Chunilal 
had opened out a large business on his own account, and had borrowed the 
money sued for on account of such business, and that she had no share in such 
business, and had given no authority to Chunilal to mortgage her interest in 
the properties settled under the karbarnama 

The Subordinate Judge dismissed the suit, on the ground that it was barred 
by s 13 of the Civil Procedure Code, the former suit having been brought on 
the same karbarnama , and, further, that it was barred by s 43 of the Proce- 
dure Code, as the plaintiff might have sought in the former suit the remedy 
which he now sought in this suit ^ 

The plaintiff appealed to the High Court 

Mr Evans (with him Baboo Moknnda Nath Boy) for the Appellant contended 
that the former judgment did not bar the present suit, inasmuch as IiEagantara 
was no party to the former suit, and the question of the present liability of her 
share was not tried therein , that neither was it barred by s 43, because that 
section has reference to the subject-matter of the claim, and not to the persons 
against whom it is made No part of m> cause of action was omitted in my 
previous suit My suit then was on the kurbamama executed by Chunilal 
alone, and I did not know of any other co sharers My cause of action now is 
a perfectly distinct one, it is on the karbarnama as signed by Chunilal as 
manager on behalf of himself and his co-sharer 

Baboo Okhtl Chunder Sen for the Respondent 

The Judgment of the Court (Garth, C J , and Beverley, J ) was delivered 

byaapth,C.J 

The facts of this case are as follows ^ 

One Ram Chand Saha, a trader in Rungpore, died some vears^ago, leaving 
a widow (the defendant No 1), and two minor sons, Chunilal (the defendant 
No, 2) and one Ananda, who died dunng his minority 

3^m Chand in his lifetime earned on a family business, which was 
admittedly continued for a time after his death Iw a gomasta , but on Ohunilal's 
attaining his majority, he took the management [987] into his own hands, and 
earned on that, or a different busmess, or both The nature of the business 
which he did carry on is one of the questions of fact raised in the case 
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On the 25tb of Srabun 1285» Chunilal executed a karbamama m the plain- 
tiff *8 favour, mortgaging certain property as secunty for a loan account, which 
was opened for the purposes of his busmess The plaintiff having sued upon 
this account, obtained a decree against the mortgaged property, but on pro 
oeeding to a sale, he was met by an objection on the part of the defendant 
No 1, who claimed a half share in the property, as the heir of her deceased 
minor son, Ananda Her claim having been allowed in the execution procedings, 
the plaintiff brought the present suit for the purpose of enforcing his decree 
against the widow’s share in the mortgaged property The lower Court has dis- 
missed the suit on a preliminary ground, holding that it is barred by ss 13 and 
43 of the Code of Civil Procedure The Subordinate Judge considers that the 
suit IS barred by s 13, because it is based on the same cause of action as the 
former smt against Chunilal , and by s 43, because the plaintiff might have 
included in the former suit the claim which he makes in this suit 

We think that this view of the Subordinate Judge proceeds upon a mis 
understanding of the law As regards s 13, the case may be disposed of in 
a few words In order that a subsequent suit may be barred under that 
section, it IS necessary not only that the parties shoidd be the same, but that 
the subject-matter of the suit should have been directly and substantially in 
issue in the former suit Now, the defendant No 1 in the present case, was 
no party to the former suit , and the question of her personal liability, or of the 
kabihty of her share in the mortgaged property to answer for the debt of the 
defendant No 2, was not in issue in the former suit The former judgment, 
therefore, is not a bar to this suit under the provisions of s 13 

Nor IS the suit open to objection under s 43 , because that section has 
reference to the subject matter of the claim, and not to the persons against 
whom it may be made It is true, that if the only object of the suit had been 
to^charge the defendant No 1 with the same liability as was charged upon 
the defendant [928] No 2 b> the former decree, it would have been open to 
the objection upon which the case of Kendall v Hamilton (L B , 4 App Cas , 
504) and the other cases which were cited during the argument were decided 

But it was by no means the only object of the suit to fix the defendant 
No 1 with that liability That undoubtedly is the subject of the first prayer 
in the plaint But the second prayer is that the order of the 3rd of May 1881 
(in the execution proceedings) ma> be set aside, and that the whole of the 
mortgaged property may be declared liable to be sold in execution of the former 
decree obtained against the defendant No 2 This claim (except so far as it 
seeks to set aside the order of the 3rd of May), is a perfectly legitimate one, 
and IB not open to the objection, which is fatal to the first claim 

The Subordinate Judge seems hardly to have realised the nature of this 
second prayer, and none of the issues which have^been framed (except the first 
which IB in a general form) are calculated to raise the question involved in 
that prayer 

Of course, if m point of fact the defendant No 1 is right in her conten- 
tion, that slie had nothing to do with the business earned on by the defendant 
No^ % and that the defendant No 2 had no authonty, express or implied, to 
mortgage her share of the property, the suit of the plaintiff must be dismissed 
upon the merits 

^ But if, on the other hand, the defendant No 1 was a partner in the 
bmmose carried on by the defendant No 2, or if not being a partner, she 
eonaanted, expx^sly or impliedly, to the mortgage being made, or even, if she 
knowin^y stood b> and allowed the defendant No 2 to pledge the whole 
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property to the plaintiff without objection, the claim made by the plaintiff in 
the second prayer of his plaint might prove to be well founded Whether it is 
so or not, appears to be a question of fact, which the Subordinate Judge will 
have to decide, when the case goes back for trial upon the merits 

But, as a matter of law, there seems no objection to the claim thus made 
by the plaintiff It is one of a totally different natuie from that which is made 
in the first prayer , and it is in fact the only means open to the 

plaintiff of correcting the error, if it is one, which has been made in the 
execution proceedings 

It 18 clear, that if two out of three partners are sued for a debt due from 
the partnership, and a decree is obtained against those two, and execution 
issues against the partnership property, if the third partner should apply suc- 
cessfully in the execution proceedings to have his share in the property released, 
the plaiptiff’s only remedy would be a regular suit, not for the purpose of 
making the third partnei personally liable for the debt, but for the purpose of 
making the share of the third partnei available to satisfy the decree 

The case will be remanded to be tried upon its merits , and the lower 
Court will frame, if necessary, an additional issue or issues The appellant 
will have the costs of this appeal 

Case remanded 


MOTES 

[ The applicability of the rule in King v Hoaie to cases in India has been much discus 
sed and is still unsettled The following cases may be referred to — 23 Cal , 302 (302) , 26 
Cal , 677 (689) , 16Mad 449 (450) 30 Mad 495 , 25 Mad 300 , 12 C W N , 107 , 22 AU , 
307 , 26 Bom , 378 J . 


OBIGINAL CIVIL JURISDICTION 

The 23rd July, 1884 
PBBSENT 

Mr Justice Pigot 

Remfry 

versus 

DePenning and anothei 

Indian Succession Act (X of 1866), s 262 — Judgment-creditcr — Execution of 

Decree — Prtoi ity — Executor — Administrator — Administrator- OeneraV s 
Act (II of 1874), s 85 

A decree for money was obtained against a person who afterwards died intestate Letters 
of admini^ration to his estate were granted to the Administrator General of Bengal The 
decree holder applied for execution of his decree against the assets in the hands of the 
Administrator-General 

Held, that he was entitled to have hts decree satisfied out o| the assets of the deceased, 
altiiough those assets were not Sufficient to pay in full all the claims made against the estate 
In this ease, a decree was obtained on the 2nd of May 1879 against Peter 
DePenning and John Biddle for Bs 5,500 and costs John Biddle died on the 
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13th of August 1883, and on the 7th of March 1884 the Adnnnistrator-General 
of Bengal obtained letters of administration to his estate On the 10th of 
June 1884 the plaintiff obtained a rule, calling upon the Admmistrator-Oeneral 
of Bengal, as ^ministrator of the estate of John Biddle, to show cause why 
the decree should not be executed against him It was admitted tb^it Biddle 
was domiciled in British India at his death 

[080] Mr Trevelyan showed cause on an affidavit of the Administrator 
General, which stated that Biddle's estate was of about the value of Bs 4,127, 
that claims against that estate to the amount of Bs 12,400 (excludmg the 
plaintiff's claim) had been sent in to him , that one of the creditors claimed a 
hen on the assets of the estate , and submitted that under the circumstances 
the plaintiff had no priority over the other creditors Counsel relied on ss 282 
and 283 of the Indian Succession Act, X of 1865, and distinguished the case 
of Ntlkomul Shaw v Beed (12 B L B , 287) on the ground that there the decree 
had been obtained against the Administrator 

Mr Bonnerjee in support of the rule — The words of s 282 of the Succes- 
sion Act, namely, “ no creditor is to have a right of priority over another by 
reason that his debt is secured by an instrument under seal, or on any other 
account,'* do not stand m the plaintiff's way The words, **on any other 
account," must be read as applying to matters ejusdem generis with what 
precedes In the Alliance Bank of Simla v Hoff, decided by Mr Justice 
Cunningham on the 15th of January 1884, execution was ordered to issue 
against the executor of a judgment debtor for the full amount of the decree, 
though the testator s estate was not sufficient to pay all his debts That prder 
was made on the authority of Ntlcomul Shaw v Beed (12 B L B , 287) There 
18 nothing in the Admimstmtor-General’s Act to place him in a higher position 
than any ordinary administrator as fai as the present case is concerned 
This cannot be considered as a suit against the Administrator General See 
Hamnabalu Sannappa v Cook (6 Mad H C B , 346) 

Judgment of the Court was delivered by 

Pigot, J — In this case execution must issue , s 35 of the Administrator 
General's Act is limited to the express purpose for which it was enacted, and 
there is nothing in that Act or in the Civil Procedure Code to change the posi- 
tion of the Administrator General, or to put him in a better position than any 
ordinary suitor I must follow the course pursued m the suit of the Alliance 
Bank v Hoff (Unrep ), and execution must issue 

Buie made absolute 

Attorneys for the Plaintiff Watkins d Co 
Attorneys for the Defendants Hams dt Simmons 

MOTES 

£6ee also the following cases, (1893) 17 Bom , 637 (643) , (1897) 25 Cal , 54 (62) , (1904) 
99 Bom , 96 (99) 6 Bom , L R , 658 ] 
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[081] OBIMINAL REFERENCE 

The 26th June, 1884 
Present 

Mb Justice Pbinsep and Mb Justice Macphebson 

Queen-Empress 

versus 

Dhananjoi Chaudhuri and others 

Witnesses — Summoning and attendance of witnesses--- Compelling attendance of 
witnesses — Evidence — Criminal Procedure Code (Act X of 1882), s 257 
Certain witnesses who had been summoned for the accused failed to appear on the day 
of trial, and the Deputy Magistrate refused to adjourn the hearing, or to issue fresh processes 
for the attendance of the defendant's witnesses, on the ground that they were all friends of 
the accused who would come to Court if the accused desired it The prisoners were convicted 
Held, the conviction must be set aside, the Magistrate having once granted processes ho 
was bound to assist the accused in enforcing the attendance of his witnesses 

This was a reference under s 438 of the Code of Cnmmal Procedure, from 
the Sessions Judge of the 24 Pergunnahs who recommended that the order 
passed by the Deputy Magistrate in this case should be quashed as illegal 
The facts of the case sufhciently appears m the judgment of the Court 
No one appeared on the reference 

The Judgment of the Court (Pbinsep and Macphebson, JJ ) was as 
follows — • 

The Deputy Magistrate in this case has convicted the accused without 
examining certain witnesses who had been summoned for the defence It 
appears that on the day of trial these witnesses were not piesent and the 
accused asked for fresh processes The Deputy Magistrate refused to postpone 
the trial or to issue fresh processes on the following ground — 

The witnesses are all friends of the accused, and could have been 
produced to day even if they did not receive the summonses I therefore 
decline to grant this petition ” Having once granted the processes for the 
attendance of these witnesses, this was not sufiicient ground for the refusal to 
assist the accused in obtaining [932] their evidence If the Deputy Magis 
trate in the fiist instance considered, under s 257 of the Code of Criminal 
Procedure, that the application for summons for these witnesses was made for 
purposes of vexation or delay, or for defeating the ends of justice, he might 
have refused to summon them at all But having once granted the processes, 
he was bound to assist the accused m enforcing the attendance of the witnesses 
The conviction and sentence must therefore be set aside, and the trial must 
proceed, processes being issued for the attendance of these witnesses 

Conviction quashed 


NOTES 

[ See Ratanlal, 594 ] 


* Gntninal Beferenoe No 60 of 1884, from an order of the Deputy Magistrate of 
Balirhat, dated the Slat May 1884 
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APPELLATE CIVIL 

The 30th June, 1884 
PBESENT 

Mb Justice Field and Mb Justice Pigot 

Assanullah Defeodtuit 

versus 

Hafiz Mahomed All Plaintiff '' 


Judgment of the Appellate Court, Contents of — The Code of Ctvtl Procedure 
(Act ilV of 1882), s 574 — Remand under ss 566 and 587 

Where the lower Appellate Court omits to give reasons for its decision, the High Court 
will retain the case in second appeal, and either require the Judge to state his reasons, or, in 
the event of his absence refer the questions to his successor for fresh trial 

One Hafiz Mahomed Ah brought this suit to recover possession of a share 
in certain lands of mouzah Atrap, which had been washed away in 1275 , but 
of which, since their re formation m 1276, the plaintiff had possession until 
the Bengal year 1282 The defendant claimed the lands as his sole and 
undivided property, denied they were re formation on the original site of 
mouzah Atrap, and stated that the lands m question commenced to accrete in 
12B9, of which the plaintiff or his predecessors had never been in possession 

The following issues v^ere framed (l) Whether the boundaries were 
incorrect , (2) whether the claim was baired by limitation , (3) whether the 
allegation of possession and subsequent dispossession was [988] false , (4) 
when the disputed land commenced to accrete, and when it became fit foi 
cultivation , (d) was the land in suit a re formation on the original site of the 
plaintiff’s mouzah Atrap, or re formation on the original site of the defendant’s 
mouzah Jhulkai 

On these issues the Subordinate Judge held that the plaintiff’s right to the 
disputed land as the land of Atrap, and his possession within twelve years 
had been proved, and decreed the claim 

Various grounds, which are enumeiated in the judgment of the High 
Oourt, were taken in appeal to the District Judge, who dismissed the appeal 
with these remarks ** The plaintiff sued for possession with mesne profits of 
certain lands, on the allegation that they were re-formation on the original 
site of village Atrap within the 5 annas 1 gunda 1 cowrie 1 krant share of per- 
gunnah Attia belonging to plaintiff and defendant No 1 Defendant No 2, 
Nawab Assanullah, pleaded that the lands were re-formation on the original 
site of, and alluvial accretion to, mouzah Jhulkai within his zammdari Atrap 
and Jhulkai are contiguous, and the Subordinate Judge found that the disputed 
land was a re-formation on the original site of mouzah Atrap , that plaintiff 

* Appeal from Appellate Decree No 2381 of 1882, against the decree of T, M Kirkwood, 
Esq , DistlKlct Judge of Mymensingh, dated *the 3rd of August 1882, affirming a dieoree of 
Baboo Nobm duuider Ghose, Boy Bahadur, Subordinate Judge of that Distnot, dated the 

28th of July 1881 
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ftnd defondant No 1 were down to the diluviation in possession of 9 annas and 
7 annas, respectively , and that subsequently to the re-formation, down to 1280, 
^ they were in possession He therefore gave the plaintiff a decree There is 
no ground whatever for appeal The lands belong to Atrap, and the plaintiff 
IS not barred ’ 

It was contended on appeal to the High Court that the decision passed by 
the learned Judge was opposed to the provision of s 574 of the Code of Civil 
Procedure, and that the lower Appellate Court had assigned no reasons for its 
conclusion 

Baboo ChuTider Madhub Ohose and Baboo Sieenath Barter jee for the 
Appellant 

Baboo Jogesh Ghunder Boy for the Bespondent 
The Judgment of the Court (Field and Pigot, JJ ) was delivered by 
Field, J — In this case the plaintiff sued to recover possession [984] of 
certain lands, alleging that they were re formations on the original site of 
mouzah Atrap, which belonged to him and the defendants jointly, in the 
respective shares of 9 annas and 7 annas 

The defendants pleaded limitation, and, amongst other matters, alleged 
that the lands were re formations, not on the original site of mou/ah Atrap, 
but upon the original site of mouzah Jhulkai, which was, and is, in the 
exclusive possession of the defendants themselves A number of questions 
were raised in the pleadings, which were embodied in the six issues raised by 
the Subordinate Judge who tried the case 

The Subordinate Judge gave the plaintiff a decree Against that decree 
an appeal was preferred, and the following, amongst other objections, were 
taken in the grounds of appeal Firsts an objection as to the boundaties of the 
two mouzahs , secondly ^ that the plaintiff had not proved his possession within 
twelve years of any portion of the land in dispute, and that he was, therefore, 
barred by limitation, and that the finding of the Subordinate Judge on this 
point was against the weight of evidence , thirdly, that the evidence as to the 
plaintiff’s alleged possession was worthless and not reliable , fourthly, that the 
ijarah pottah hied by the plaintiff was collusive and not proved , and even 
assuming that it had been proved, there was no evidence that the lands in 
dispute were part and parcel of the lands specihed in the pottah , fifthly, that 
a copy of the kabuhat had been improperly admitted as evidence, and that the 
original kabuliat itself had not been proved , sixthly, that the plaintiff’s 
witnesses were his dependants and weie not reliable , seventhly, that according 
to the weight of evidence re formation had commenced in 1269, and had been 
completed in 1272, in which case the plaintiff would be barred, and that the 
Subordinate Judge had found against the weight of evidence that the re forma- 
tion commenced in 1273, and the land became fit for use and cultivation 
m 1275 , eighthly, that the identification of the land by the ameen was imper 
feet and erroneous, and the ameen ought to have been called and examined as 
a witness , ninthly that upon the evidence, the proper finding 8hould*have been 
that the land belonged to the defendant’s mouzah Jhulkai, ^85] and that the 
defendants had been in possession of the disputed lands for more than twelve 
years before the institution of the suit • 

These were substantial grounds of appeal, which it was incumbent on the 
Judge of the Court below to decide He has, however, disposed of the appeal 
in a very perfunctory manner After referring to some of the points dealt 
with by the Subordinate Judge, he says ‘ There is no ground whatever for 
appeal The lands belong to Atrap, and the plaintiff is not barred The 

m 
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appeal is dismissed " There can be no doubt that a judgment of this kind 
IB not sufficient compliance with the requirements of the Oode of Civil Proce- 
dure, s 574 of which provides as follows The judgment of the Appellata^l 
Court shall state ( a) the points for determination , (bj the decision thereupon t 
(c) the reasons for the decision , and (d) when the decree appealed against is 
reversed or varied, the relief to which the appellant is entitled ” An Appellate 
Court IS required to record these particulars in its judgment for the purpose of 
affording the htigant parties an opportumty of knowing and understanding the 
grounds upon which the decision proceeds with a view to enable them to 
exercise, if they see fit, and are so advised, the nght of second appeal conferred 
by B 584 of the Code If a District Judge could dispose of appeals coming 
before him in a judgment of this kind, the right of second appeal might be 
altogether neutralized We think that, under the circumstances, we ought not 
in the present state of the record, to deal with the appeal now before us, and 
that the best course will be to remand the case to the present District Judge 
of Mymensmgh, m order that, having heard the points taken in the petition of 
appeal argued, he may determine the questions raised thereby, and submit his 
finding thereupon to this Court In the case of Doolee Ckand v Mus'iimut 
Oomda Begum (18 W E , 473), the state of the record was somewhat similar, 
and Couch, C J , said ‘ The proper course, it seems to us, would be, not to 
reverse the decree, but to require the Judge of the Appellate Court to state the 
reasons The Court would retain the case in special appeal, but it would return 
the proceedings to the lower Court and require the Judge to state the reasons 
There may be cases where that could not be done, in [936] consequence of 
the death of the Judge or of his removal , but where it can be done, that is the 
course which ought to be adopted In the present instance we are informed 
that Mr Kibkwood, whoso decree is now under appeal, is no longer the Judge of 
Mymensmgh The course suggested in the passage just cited is therefore not 
open to us We think, however, that the course which we take is warranted 
by the provisions of s 566 read with s 587 of the Code of Civil Procedure 
The lower Appellate Court has, in our opinion, omitted to determine certain 
questions, namely, the questions raised in the petition of appeal to that Court, 
which appear to us essential to the right decision of the case , and we there- 
fore now refer these questions for trial to the Court of the District Judge of 
Mymensmgh The case will remain on our file, and on receipt of the Distnct 
Judge’s findings, we shall proceed to dispose of the appeal It will be open to 
the appellant, within seven days after the receipt by this Court of those 
findings, to amend his grounds of appeal, and to the respondents to take any 
grounds of cross-appeal which they mav be advised 

Case remanded 


NOTES 

[For a similar case see (1685) 12 Cal , 199 , where the lower Appellate Court does not 
Buffioiently«coD&ider important matters, e g sufficiency of notice or question of nature of a 
tenure, the finding of the lower Appellate Court will be set aside —18 C W N , 148 , 177 , 

949 See also (1885) 7 All , 649 at 654 ] 
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) 

[lOOal 986] 

OEIMINAL EBVISrON 

The 1st July, 1884 
Present 

Mb Justice Pbinsep and Mr Justice Macpherson 

Queen-Empress 

versus 

Sadhee Kasai and others 

Pardon — Criminal Procedure Code (Act X of 1882, s 337 , read with s 338) 
— Offences not exclusively triable by the Court of Session^i 
A Sessions Judge cannot tender a pardon to an accused under s 338 of the Criminal 
Procedure Code, where the offence for which he has been committed is not * ‘ triable exolu 
sively by the Court of Sessions ’* 

On inspeetion of the statement of the Criminal Session of the Judge 
of Oya for the months of April and May, the High Court, under s 435 of the 
Criminal Procedure Code, called for the record of the above-mentioned case, 
m which Chowri Kasai and Sadhee Kasai had been charged under s 411 of the 
Penal Code with dishonestly receiving and retaining certain stolen property, 
[987] knowing it to be stolen It appeared that in the Sessions Court Chowri 
Kasai had been granted a pardon under s 338 of the Criminal Procedure Code 
and released, and Sadhee Kasai was found by both assessors to be guilty under 
8 411 of the Penal Code, and was sentenced to ngorous imprisonment for t^o 
years by the Sessions Judge After perusing the record, the Court (Prinsep 
and Macpherson, JJ J passed the following order — 

As the case is now presented to us, on review of the Sessions Judge’s state 
ment, and on perusal of the record, we think it sufficient to point out to the 
Sessions Judge that the offences under trial not being exclusively within the 
jurisdiction of the Court of Sessions, the Sessions Judge was not competent to 
tender pardon, under s 338 of the Criminal Procedure Code to Chowri Kasai 


* Onimnal Mottion 301 of 1884 from a decision of A Smith, Esq , Judge of Gya, dated 
ITtb May 1884 
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HABIBUXiIiAH V 


[MOaLMT] 

CRIMINAL REVISION 

The 28th April and 7th July, 1884 
Present 

Mb Justice WiiiSON, Mr Justice Tottenham and 
Mr Justice Norris 

Habibullah Accused 

verms 

Queen Empress Complainant ” 

Alternative charge and conviction — False evidence — Penal Code (Aet 
XLV of 1860), s 193- Criminal Procedure Code (Act X of 1882), 
ss 283, 854 and sch 5, XXVIII, II, {4) 

A pnsoner was convicted on an alternative charge in the form provided by sch 5, 
XXVIll, II, (4) of the Criminal Procedure Code (Act X of 1882) of having given false evidence, 
such evidence consisting of contradictory statements contained in one deposition while he 
was under cross examination and re examination as a witness in a judicial proceeding 
There was no finding as to which of the contradictory statements was false 

Held^ (NOBBIS, J , dt^senittvq) that s 233 of the Criminal Procedure Code did not affect 
the matter and that the conviction was good 

Semhle per Wilson J — The decision in TJw Queen v Bedoo Noshyo (12 W R , Cr XI) 
though a guide to the discretion of Courts in framing and de thug with charges, was not 
intended to, and does not affect the law applicable to the matter 

This was a rule to show cause why the conviction of the petitioner under 
s 193 of the Indian Penal Code before the Joint [ 988 ] Magistrate of Dacca, 
affirmed on appeal by the Sessions Judge, should not be set aside as bad in law 

The facts of the case were as follows — 

The petitioner was charged in the alternative with having committed 
perjury in a deposition given by him during the hearing of certain suits in the 
Court of the Second Subordinate Judge of Dacca He was examined as a 
witness on behalf of the defendants in those suits, and during his cross exami- 
nation, which commenced on the I2th September, he admitted that certain 
entnes m account books and certain letters were in his handwriting On the 
13th September he was re-examined (bis cross-examination having terminated 
late on the evening of the 12th), and on his re-examination he contradicted his 
statements as to the entries and the letters, and swore positively that they 
were not in his handwriting It was in respect of these contradictory state- 
ments that sanction to prosecute was given and that the charge was brought 
The Joint Magistrate, finding that he had a strong motive for contradicting 
his first statement, and that it was not a mistake made through inadvertence, 
without deciding as to which of the statements was false, convicted the accused 
upon two similar charges, one in respect of the statement as to the entnes in 
the account books and the other in respect of the statement as to the letters, 
and sentenced him to a year’s ngorous imprisonment on each charge 

) This decision was upheld on appeal by the Sessions Judge 

* Buis No 66 of 1884 agamst the order of £ Staley, Esq , Offioiating Joint Magistrate 
of Daooa, dated the 10th day of December 1888, affirmed by T Smith, Esq , the Visions 
Judge of Daoca, dated ^e 14th January 1684 
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*Tha petitioner then applied to the High Court, in the exercise of its levi 
sioatkl powers, to send for the record with a view of quashing the Magis 
order, on the ground, that an alternative charge of giving false evidence 
^^ta^er s 193 of the Indian Penal Code would not lie, when the charge was based 
upon contradictory statements contained in one and the same deposition 

On the hearing of the application, Mr Pugh and Mr M P Oasper 
appeared on behalf of the Petitioner, and the Court issued the present rule 
The rule came on to be heard before a Division Bench of the High Court 
consisting of TOTTENHAM and NORBIS, JJ 

Mr Pugh, Mr M P Gasper, Baboo Durga Mohun Doss and Baboo Umbica 
Chur% Bose tor the Petitioner 

The Advocate General (Mi G C Paul) and Baboo Chundei 
Madhub Ghose for the Opposite Part> 

The Advocate General in showing cause against the rule cited Thr Queen 
V Mussamut Zumeerun (6 W E , Cr 65 , B L R , F B 521) and The Queen v 
Mahomed Humayoon Shah (21 W R , Ci 72 , 13 B L R , 324) 

Mr Ptigh in support of the rule lefeired to Empress of India v Ntaz Ah 
(I L R , 5 All , 17, p 22), the judgment of Jackson, J , in The Queenv Mahomed 
Humayoon Shah (21 W R , Ci 72 , 13 B L R , 324), and upon the question of 
the effect of illustrations to an \ct, to Koylash Chundei Ghose v Sonatun 
Chung Baroote (I L R 7 Cal , 132, p 135) He also referred to Taylor on 
Evidence, 1th edition, 708 , Roscoe on Evidence, 825, and Peake's Nisi Prius, 52 
The nature of the arguments appears sufficiently from the judgments of 
the Division Bench, which were as follows — 

Tottenham, J — This is a lule to show cause why the conviction of the 
petitioner under s 193 of the Indian Penal Code befoie the Joint Magistrate 
of Dacca, affirmed by the Sessions Judge on appeal, should not be set aside as 
bad m law 

The charge upon which the petitionei was convicted was m the alternative 
form, of which an example is given in the 5th schedule of the Code of Criminal 
Procedure, and in respect of two contradictoi > statements made by the peti 
tioner in the course of one and the same deposition , the one being made one 
day in cross-examination, and the other the following day in re examination 
The ground on which we have been asked to interfere, and set aside the 
conviction, is, that a charge, in the alternative form, of intentionallv giving false 
evidence bv making contradictoiy statements cannot legally be framed where 
the statements in question are contained in one single deposition , but is 
allowable only in case the statements are contained in distinct separate 
depositions 

The particulai form given in the schedule to the Code clearly refers to 
separate depositions made on distinct occasions, viz , in an enquiiy before a 
Magistrate, and at the subsequent trial in the Sessions Court It is contended 
that there is no warrant [940] in law, except in this form and in s* 554 which 
authonzes its use, for a single alternative charge of giving false evidence, and 
it IS submitted, that the law should not be stretched in this direction so as to 
have a charge in the alternative made in respect of dbntradictory statements 
made in the course of one deposition And it is argued that, if such a chaige 
IB good in law, no witness could safely correct an erroneous statement once 
made for by so doing, he would render himself liable to prosecution, and if 
prosecuted, his conviction would inevitably follow should there be no obligation 
on the prosecution to prove which of the two statements was false 
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After giving the matter the most careful consideration in my power, 1 am 
of opinion that there is nothing illegal in the charge before us , and that the 
conviotion had upon it is good in law In this country it has more than 
been held that a conviction for intentionally giving false evidence may be hill 
upon a charge in an alternative form, and without any finding ae to 
which statement is false The Full Bench cases, Queen v Mussamut 
Zumeerun (6 W B , Or 65, B L E , F B , 621) and Queen v Mahomed Huma- 
yoon Shah (21 W B , Or 72 , 13 B LB, 324) establish this proposition, and 
the present Oode of Orimmal Procedure, by providing a form for such a charge, 
has continued the state of the law previously existing And there seems to be 
no authority for holding the contrary view or for confining that view to cases 
in which two distinct proceedings are in question, and little reason except 
supposed expediency The argument that, because the form given as an example 
m the schedule to the Code deals with a case m which the two statements 
were made in distinct proceedings, therefore no similar form may be used in 
respect of statements made in one and the same proceeding, appears to me not 
entitled to any weight 

For s 554, which prescribes the use of the forms in the schedule, expressly 
provides for such modifications in the forms as the circumstances of cases may 
require A witness may, and sometimes does, make as flagrantly contradictory 
statements in the same proceeding as he may make in two distinct proceedings, 
C9413 and it may be as difficult in one case as the other to determine which is 
false I see no reason to suppose that the Legislature intended to give 
immumty in the one case, but to allow a prosecution in the other It seems 
to me only reasonable to suppose that it was intended that the same peril 
should attend the witness in either case 

And as to the argument, that this view of the law renders it unsafe for a 
witness even to correct or alter a statement which he has once made, I do not 
think that an honest witness has any reasonable ground fox apprehension 
He cannot be prosecuted unless the Couit before which he has deposed, or a 
superior Court, sanctions a prosecution after such enquiry as may be necessary , 
and no Court would sanction the prosecution of a witness, unless satisfied 
that he had deliberately and intentionallv made the two contradictory state- 
ments, not merely by way of bona fide correction of a mistake,,, but intending 
in one or other instance to state what he knew to be untrue or did not know 
to be true And further even when prosecuted, the witness cannot be convicted 
on an alternative charge for correcting an error , but can be convicted only 
upon the Court being satisfied that in one or other of the instances charged 
the accused did mtenttofiaUy give false evidence The essence of the offence 
is the intention, and that may exist where the contradiction is in various 
stages of a single deposition, as well as where it is manifested in two distinct 
proceedings I come, therefore, to the conclusion that the law permits the 
charge upon which the petitioner has been convicted, and I see no particular 
hardship in that state of the law to a person who wilfullv gives false evidence 

I wouljl discharge this rule, and would order the petitioner to undergo the 
sentence passed upon him 

Nobbis, J — The petitioner in this case was examined as a witness on 
behalf of the defendants* at the hearing of the suits, which were tned together, 
by tbo Second Subordinate Judge of Dacca The petitioner's examination-m- 
chief and cross-exammation took place on the 12th September 188^ , the 
cross-examination was not concluded until a late hour and the re-examination 
was postponed until the following day In his cross-examination the xietitioner 
admitted ^hat certain entries in certain account books, which were shown 
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t9tt3 to him, were in his handwriting , and that a letter, in which he admitted 
that he had been guilty of embezzlement, was also in his handwriting , in his 
lee-exammation he contradicted his previous statements with regard to the 
entries and the letter, and positively denied that any or either of them were 
m his handwriting Sanction having been obtained from the Judge for the 
institution of a prosecution agamst the petitioner, he was brought before the 
Officiating Joint Magistrate of Dacca who, after taking evidence, framed the 
followmg charge * I hereby charge you, Khajieh HabibuUah, as follows 
That you on or about the 12th day of September 1883, at Dacca, in a stage 
of a ]udioial proceeding, viz , in the trial of suits Nos 88 and 93 of 1882 in 
the Court of the Second Subordinate Judge being a witness cited by the defen 
dants in those, the jointly tried, suits, on solemn affirmation stated ' Exhibit 
IX IS in my handwriting and the signature is mine,’ and on the 13th day of 
September, in the same judicial proceeding, stated * Exhibit IX is not in my 
handwriting,’ and whereas one of those statements you either knew or believed 
to be false or did not believe to be true, you thereby committed an offence 
punishable under s 193 of the Indian Penal Code, and within the cognizance 
of this Court, and thereby direct that you be tried by this Court on this said 
charge ” The Magistrate also framed a second charge with reference to the 
petitioner s statements regarding the entries in the account books The Joint 
Magistrate convicted the petitioner, and sentenced him to two years rigorous 
imprisonment, one year on each charge The petitioner appealed to the 
Sessions Judge, who confirmed the conviction , he then applied to us, in the 
exercise of our revisional powers, to send for the record with a view of quashing 
the Magistrate’s order, on the ground that an alternative charge of committing 
an offence under s 193 of the Indian Penal Code was bad where such 
charge was baaed upon alleged contradictory statements made in the same 
deposition • 

We granted a rule to show cause wh> the conviction should not be set 
aside On the argument of the rule, the Advocate General appeared to show 
cause , Mr Pugh and Mr Gasper supported the rule I regret that after the 
best consideration I have been able to bestow upon the case, I find myself 
unable to agree with my brother Tottenham in the conclusion at which he 
has amved ^ 

CM8] I am of opinion that the rule should be made absolute The 
Advocate-^Oeneral urged that the point was concluded by authority, and he 
referred us to two oases, Beg v Mussamut Zumeerun and Beg v Mahomed 
Humayoon Shah These were both Full Bench decisions , the first was a 
decision upon the provisions of the Code of Criminal Procedure of 1861 with 
regard to ^ternative charges, the second was a decision upon the provisions of 
the Code of 1872 with reference to such charges 

I am undoubtedly bound by these decisions, unless I can distinguish the 
facts upon which those decisions were based from the facts of this case I trust, 
however, that I shall not be considered presumptuous, if I respectfully say that 
I share in the doubts expressed by Nobman and Campbell, JJ , in thefirst case, 
and that the judgment of Jackson, J , m the second case, and the reasoning by 
which he arrived at his conclusion, commend themselves to my judgment 
There appears to me, however, to be an essential distinction between the cases 
above cited and this case In both the cited cases the alleged contradictory 
statements were made in two separate depositions taken on two distinct 
occasions In Beg v Mussamut Ztmeerun the first statement was made 
bdfore a Magistrate on the 14th October 1865, and the second statement before 
a Sessions Judge on the 18th December 1866 
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In the case of Beg v Humayocm Shah, the charge against the pnsoner 
was that he did on or about ths 23rd January 1873, at Alipore, in the course of 
the trial of Tolsi Dass Dutt and Mahomed Latif on a charge of cheating, state in 
evidence before Moulvi Abdul Latif, Deputy Magistrate of Alipore, that, Sco , 
Ac , and that he did on or about the 13th February 1873, m the course of the 
trial of I B Belilias, Tulsi Dass Dutt and Mahomed Latif in the same case 
of cheating state in evidence before Moulvi \bdul Latif, Deputy Magistrate of 
Alipore, that, &c , Ac ’ 

Now, it IS plain that though it is called the same case of cheating '* it 
could not have been strictly speaking “ the same case " The case on the 23rd 
January was a case against two persons only, Tulsi Dass Dutt and Mahomed 
Latif , the case on the 13th February was one against three persons, I B 
Belilias, Tulsi Dass Dutt and Mahomed Latif I B Belilias had clearly 
been added as a defendant between 23rd January and 13tli February, the 
pri-[949]soner's evidence against the two defendants on 23rd January could 
not have been used against the added defendant on 13th February without his 
having been re sworn There would thus be two depositions on two distinct 
ocdasious on two different charges 

In this case, though a night elapsed between the cross examination and 
the re-examination of the petitioner, the alleged contradictor\ statements were 
made in one and the same deposition, on the hearing of one case 

I think it would be a very dangerous thing to extend the principle of the 
Full Bench cases to such a case as this , it would render it unsafe for a witness 
to correct the deposition I am of opinion, upon the ground of the distinction 
I have pointed out, that the Full Bench cases are not m point, and that the 
rul^ should be made absolute 

The Judges having disagreed, the case was referred to Mr Justice Wilson 
and re argued befoie him 

The same counsel appeared as at the pievious hearing, with the exception 
of Mr Pngh — Mi M P Gasper argumg the case in support of theiule 

The following Judgment was delivered by 

Wilson, J — This case has been referred to me in consequence of a 
difference of opinion between Tottenham and Norris, JJ 

The accused has been charged with, and convicted of, offences under 
8 193 of the Penal Code Each charge followd the form given in schedule V, 
XXVIII, II, (4) to the Code of Crimmal Procedure and charged him with 
having, m the course of a judicial proceeding, made, as a witness, two contradic- 
tory statements, one or other of which he knew to be false or did not believe 
to true The conviction is in accordance with the charge without any 
express finding which of two contradictory statements was false 

Mr Gasper, who appeared for the accused, raised these points First he 
argued that, under the present law, a charge and conviction of this nature is 
in no case good The validity of such charges has twice come before Full 
Benches of this Court • 

In the Queen v Mussamut Ztmeerun such a charge seems r9M] to have 
been regarded as an alternative charge of perjury committed either on the one 
occasion or on the other, and to have been held good on that ground under the 
Procedure Code then m force If the matter be \ lewed in that light, it would 
be very difficult to reconcile such a charge with s 452 of the Code of 1873 or 
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with 8 233 of the present Code, which requires that each offence shall be the 
subject of a separate charge, except m the particular oases (of which this is 
not one) in which alternative charges are expressly allowed 

But m the subsequent Full Bench case of The Queen v Mahomed 
Humayoon Shah, CouCH, C J , with whom Kemp, J , concurred, expressly lays 
down that such a charge is not a charge of two offences in the alternative, 
but of one offence And I think the judgments of Morris, J , with whom 
Birch, J , concurred, and of AlNSLiE, J , embody the same view The other 
two Judges who made up the majority of the Court did not give their reasons 
I think I am bound to accept this view of the law, though, if it were not 
framed by authority, it is not a view that I should myself have taken 

If this be so, s 233 does not affect the matter And the form of charge 
given in the schedule, which is sanctioned by s 554 and has been followed in 
this case, is legitimate and may be followed by a corresponding conviction I 
think, therefoie, that Mr Oa^p^r*s first contention fails 

Secondly, he argued that a charge and conviction m the present form can 
only properly be used in a case in which it is impossible to find, upon the 
evidence obtainable, which of the two inconsistent statements is true , and for 
this he cited The Queen v Bedoo Noshy o As a guide to the discretion of 
Courts in framing charges and in dealing with them, I think what is there 
said IS of great importance But it cannot affect, and was not, I think, 
intended to affect, the law applicable to the matter 

Thirdly, Mr Oasper argued that the lule which has been laid down does 
not apply in a case where, as here, the two inconsistent statements have been 
made in the course of the same deposition It is no doubt very important 
that a witness honestly desiring to correct an error in his evidence should not 
be deterred from doing so by the risk of a criminal charge And charges 
ansing out of CM6] alleged inconsistent statements m a deposition ma\ well 
require, and I think they so require, to be watched with special care But I 
can see no sufficient distinction in principle between such contradiction in one 
deposition and in two If it is an offence undei s 193 to make two contra- 
dictory statements, one or other of which must be false, and to do so with a 
guilty intention, on two distinct occasions, I think it must be equally an 
offence to make them on one occasion 

I, therefore, agree with the view of Tottenham, J upon the mattei 
referred to me 

Wilson, J (Tottenham, T , concurring) — The rule must be discharged, 
but the period during which the rigorous poi tion of the sentence was suspended 
will count as pait of the original sentence 

Pule discharged and conviction affirmed 


NOTES 

[ThittoasewasfuUydisouflsedby Sir V Bhashyam AYYANGAR.J in (1902) 26 Mad , 58 
with reference also to the charge in the Criminal Procedure Code 1698 , but the conviction 
there was h^d legal by BENSON nad MOOBB, JJ ] 
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BEPBBBNOB UNDBB THB BDBMAH OOUBTS' ACT 

The 7th July^ 1884 
Present 

Sir Eichard Garth, Kt , Chief Justice, and 
Mr Justice Beverley 

Mahomed Hossein Plaintiff 

versus 

Inodeen Defendant 

Limitation for second appeals under Burnt ah Couits Act — Act XVII of 

1875, s 27 

A second appeal under s 27 of the Burmah Courts’ Act is not subject to the limitation 
of time prescribed for an appeal to a High Court under the Limitation Act of 1877 

In this case, which was one for the specific performance of a contract, the 
plaintiff obtained a decree in the Court of the Extra \ssistant Commissionei 
of Toungo 

The defendant apiiealed to the Deputy Commissionei who, on the 6th 
December 1883, reversed the decision of the lowei Court 

On the 14th March 1884 (at which date more than 90 days had passed 
from the date of the decree of the lower Appellate Court), the plaintiff presented 
his appeal to the Judicial Commissioner 

Mr GillbanJcs, for the Appellant, contended that second appeah 
unSer s 27 of the Burmah Courts* Act were not appeals under the Civil Pro 
cedure Code, but were proceedings which ss 3 and 4 of that Code left to thi 
rules of the local Act , that under the Buimah Courts Act there was no limn 
laid down in which appeals were to be presented , and that the 90 dayi 
allowed under art 156, sch II of the Limitation Act did not apply The Judi 
cial Commissioner entertained a doubt as to the point raised, and referred thi 
question — Whether a second appeal under s 27 of the Burmah Courts* Act ii 
subject to the limitation of time prescribed for appeals to the High Cour 
under art 156 + of sch II of the Limitation Act, 1877, or to any othe 
period of limitation ’ — to the High Court with the following expression o 
opinion — 

“ This'appeal is presented under s, 27 of the Burmah Courts’ Act XVII c 
1875 It has been the practice of this Court, when sitting with the powers c 
a High Court, to apply to appeals made under the above section the term c 
limitation of 90 days prescribed by art 156 of the second schedule of th 
Limitation Act to appeals made to a High Court under the Code of Civi 

* Reference under the Burmah Oourt^i* Act of 1875 made by T Jardine, Esq , Judiou 
CommiBsionef of British Burmah 

ttArt _ 

«! 

Description of appeal 

Under the Code of Civil Procedure to 
a HighOouit, except in the oases provid 
e d for by No 151 and No m 


Period of Time from which period 

limitation begins to run 

Ninety days The date of the decree or ord 
appealed against ] 
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Procedure It has been assumed that s 96 of the Burmah Courts’ Act justified 
this practice The Special Court of Bntish Burmah m the case of Meo Myohe 
V Oga Lo in construing the words of s 29 ‘ penod prescribed by law for 
petitions of appeal ’ held that this period of limitabion applied ’ 

** But s 29 relates to cases where the lower Court of appeal has confiimed 
the original decision 

Another difference to be noted is that equivalent words to those quoted 
from s 29 are not found m s 27 

** Moreover, in s 22 we find a special rule of limitation , and in ss 37 and 
83, where the Limitation Act is applied to certain appeals and applications, 
express words were evidently deemed necessary by the Legislature 

** The discretion allowed to the Court of the Judicial Commissioner in 
admitting a second appeal under s 27 of the local Act is not limited by the 
rules found in ss 584, 585 and 586 of the Code of Civil Procedure , and it may 
be contended that the Legislature did not mean that the judicial discretion 
conferred should [ 948 ] be limited by specified periods of time, as such 
limitations might be inconsistent with the doing of the justice for which this 
jurisdiction is created " 

“ The differences to which I have referred are the basis of Mi Oillbanks 
argument that the second appeal under s 27 of the local Act is not an appeal 
under the Code of Civil Procedure, but a proceeding which ss 3 and 4 of that 
Code leave to the rules of the local Act ’ 

I can find no other limitation applicable except that of the period of 
90 days under the Limitation Act , and if it be held that this period i!s not 
applicable, there will be no express period of limitation, but the Court will 
have to considei the delay in making second appeal, and the consequenees 
of such delay, only as it considers other circumstances alleged to guide its 
discretion ’* 

** I incline to this opinion , but as I entertain doubts, and as the practice 
of applying the penod of 90 da> s has existed for some years, I determine to 
refer the questions of limitation of second appeals under s 27 of the Burmah 
Courts’ Act to the High Court ” 

No one appeared on the reference 

The Opinion of the Court (Garth, C J , and Brveeley, J ) was given by 

OaFthf C. J.~ This is a reference from the Judicial Commissioner of British 
Burmah under p 31 of the Burmah Courts’ Act XVII of 1875 

The question referred for the decision of this Court appears to be this 
Whether a second appeal under s 27 of the Burmah Courts’ Act is subject to 
the limitation of time prescribed for appeals to the High Court under the 
Indian Limitation Act , or, m fact, to any limitation whatever 

The Judicial Commissioner states that ** it has been the prckctice of this 
Court, when sitting with the powers of a High Court, to apply to appeals 
made under the above section, the term of limitation of 90 days prescribed by 
art 156 of the second schedule of the Indian Limitation Act, for appeals 
made to a High Court under the Code of Civil Piocedure ” The question has 
been raised, however, whether the Limitation Act applies to a second appeal 
under 8 27 of the Burmah Courts’ Act 

C9493 The roles as to second appeals under the Burmah Courts’ Act are 
oentauied to ss 27 — 29 of that Act 
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In the first place, s 27 deals with oases in which the Depttty Oommis- 
sooner or Commissioner on appeal has reversed or modified the decision of the 
Court of First Instance In such cases the Judicial Commissioner may receive 
a second appeal if, on a perusal of the grounds of appeal and of copies of the 
judgments of the subordinate Courts, a fmther consideration of the case appears 
to him to be requisite for the ends of justice 

The reception of the appeal is a matter for his discretion 

Then the Act goes on to deal with oases m which the Appellate Court has 
confirmed the decision of the Court of First Instance In these oases, if the 
question is one of fact only, the decision by s 28 is final If, on the other 
hand, the question was one of law, then by s 29 the party aggrieved by 
such decision may either (1) apply to the Court to state a case for the 
opinion of the Judicial Commissioner, or (2) ask for leave to appeal to the 
Judicial Commissioner 

In either of these cases the application (1) or the appeal (2) must be 
made within the period prescribed by law for petitions of appeal 

Then s 34 deals with cases where the first Appellate Court has refused 
to state a case, or to give leave to appeal under s 29 

And in those case^ also the Judicial Commissioner may, if he pleases, call 
for the record of the case, and proceed to try it as if it had been preferred in 
due course under s 29 

The general question, whether the provisions of the Limitation Act were 
intended to apply to appeals as of right under the Burmah Courts' Act, is not 
now before us It is possible that the Legislature intended to make them 
aj^licable, though whether it has done so is another matter It seems to us, 
however, that there is a distinction between appeals, which may be preferred 
as a matter of right, and such appeals as are referred to in ss 27 and 34, 
and that this distinction is of the utmost impoitance in the consideration of 
the question now referred to us 

In cases of first appeal, and in cases undei s 29 when an application to 
state a case, or for leave to appeal, is made to the just Appellate Court, 
piovision IS made for a period of [950] limitation within which such appeal or 
application should be preferred But m cases falling under s 27 or s 34, 
when the application is made direct to the Judicial Commissioner, and when 
the leception of the appeal is left to his discretion, there is no provision made 
in regard to limitation We cannot but consider that distinction is intentional 
We think it must have been intended, that while a period of limitation is 
prescribed for appeals which may be preferred as a matter of nght and which 
the Appellate Court bound to eniotatn, cases undei s «27 or s 34 of the 
Act should be left to the unfettered discretion of the Judicial Commissioner 
It 18 discretional with him to receive the appeal, and m the same way we 
think that the period within w^hich he may receive it is also left to his 
discretion • 

No doubt the Judicial Commissioner, in the exercise of this discretion, 
would do well to consider whether the application to him has been nrade 
Within a reasonable time, and he would probably refuse to interfere, if the 
e|>|diea!it bad been guilty of undue delay , but this is a matter for hts disore- 
tion only, and no rule of limitation has been laid down wfaioh would prevent 
bis mterierepce, if at any time be thought it nght to rehear or reconsider 
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It iapofiBibld, that any application made to him to> rehear or reconsider 
the Gase» would be subject to the general rule of limitation contained in 
art 178 of the Limitation Act, and that consequently it must be made within 
three years irom the time when the right to apply accrued That question 
bowever» does not anse m the present case 

We think, therefore, that the view taken by the Judicial Commissioner is 
correct 


MOTES 

[An appeal from the Court of the Hecorder of Rangoon to the High Court at Calcutta 
should be made within the time prescribed by Art 156 of the Limitation Act <1886) 13 Cal, 
221 ] 


[931] APPELLATE CIVIL 

The 8th July, 1884 
Present 

Sir Bichard Garth, Ki , Chief Justice, and Mr Justice Bbvbrlbi 

Eugene Pogose (a minor) by her next friend, P N Pogose •Plaintiff 

versus 

The Delhi and London Banking Co , Ld Defendant 

Antenuptial settlement — Wife,aminoi — Settlement made by guardian — 

Fi and of qucurdian 

Where a wife (a minor) sought to enforce an ante nuptial settlement aa against the 
creditors of her husband, the settlement having been made and negooiated on her behalf by 
her father as her guardian and the father, under such circumstances, had made a contract 
for her which was void as against third persons on the ground of public policy, held, that 
such a contract could no more be enforced by the minor against those third persons « than it 
could be enforced by her, had she been an adult and made the contract herself 

It IS unnecessary , in order to avoid an ante nuptial settlement as against a minor Wife 
and her children, where the conduct of the father who brought about lihe marriage has been 
^own to be fraudulent, to show that the minor was a party to the fraud 

On the 16th June 1877, the Delhi and London Bank obtained a decree 
against P N Pogose for a sum of Bs 11,076 

On the 21st June 1877, P N Pogose entered into an agreement with the 
Manager of the Delhi and London Bank, whereby in consideration of the 
Bank's refraining from attaching the person of P N Pogose, aifd refraining 
I from immediately selling up any of his immoveable property which might be 
attached under the decree of the 16th June 1877, he agreed to pay to the Bank 
Bs 2,000 quarterly until the whole of his debt, principal and interest, had 
been liquidated^ and further agreed to assist the Bank, when called upon to do 
so, in obtaining an attachment over all his share and interest in certain 

* Appeal from Original Decree No 149 of 1882, against a 'decree of Baboo FArbati 
Charan Mitter Second Subordinate Judge of Mymonsingh, dated the 29th March 1882 
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properties set out in a schedule referred to in this agreement, and to make no 
objection to any sale in execution of the decree, should he fail m the payment 
of the quarterly instalments And in this agreement he expressly stated that 
Ills share and interest in the properties men [982]tioned were free from 
all encumbrances, save as to a mortgage for Bs 4,000 to Messrs Ohauntrell, 
Knowles and Boberts, attorneys 

On the 25th June 1877, P N Pogose wrote to the Manager of the 
Delhi and London Bank in reference to this agreement, stating that any 
attachment made would affect the salami to a considerable extent and cause 
the ryots to refuse to pay their rents, and he, reiterating his promise to pay 
the instalments regularly, begged that no attachment should be made 

On the 26th August 1877, P N Pogose again wrote to the Manager of 
the Bank, stating that he found it difficult to collect the money for the first 
instalment until January 1878, and asking for forbearance 

On the 7th September 1877, 3rd October 1877, 2nd February 1878 and 
26th February 1878, P N Pogose paid certain sums to the Bank, which, m 
all, amounted to Bs 4 000 

On failure to pay any further instalment, the Bank applied for execution 
and attached through the Mymensmgh Court so much of the properties as were 
in the Mymensmgh district, and which were set out in the schedule to the 
agreement above mentioned 

P N Pogose, on the 24th Tune 1830, on these properties being attached, 
put in a claim, stating that he had, on the 6th November 1877, the day previ 
ous to his marriage with Miss Manook who was a minor, executed an ante- 
nuptial settlement, settling the properties, which had been attached and other 
pfbperties, on the lady for her life, and after her decease on her children by 
him, the deed containing a clause to the effect that the intended wife should 
support P N Pogose for his life, and concluding with these words and that 
henceforth all my rights to the same shall cease to exist * The petition on 
which the claim was founded then stated that P N Pogose, on the 6th 
November 1877, had been married to Miss Manook, who was then an infant, 
and that he had, on the 3rd June taken out a certificate, under Act XL of 1858, 
to manage these properties on behalf of his wife This claim was, however, 
dismissed by Mr Kirkwood, on the 30th December 1880, who held that the 
gift under the settlement was '' no more than a mere ostensible transfer, carry- 
ing with it no change of ownership, and that the alienation was void as against 
the Bank ” It appeared that in 1877, one C N Stephen had previously 
[958] attached these very properties m execution of three decrees in his 
favour, but P N Pogose had put m a claim and had succeeded in getting the 
properties released from attachment ^ 

On this claim being dismissed, bv the order, dated the 30th December 
1880, Mrs Pogose, by her next friend and guardian P N Pogose, filed a suit 
against the*Bank, praying (1) that her title to the properties included in the 
settlement might be declared, and (2) that the properties might be released 
from attachment, and an injunction granted restraining the Bank from putting 
up to sale the propertied included in the settlement 

; The Bank contended that the settlement set up by the plaintiff was 
executed wi|ih a view to defraud the creditors of P N Pogose, and that the 
jiudgment debtor, his father in law Mr Manook, and friends had coUusively 
got up the deed, with the object of protecting the properties of P N Pogose 
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The evidence in the case given as to the value of the real property settled 
was of a very unsatisfactory character, and showed that there was some 
personal property also settled , that neither Mr or Mrs Manook (the plaintiff’s 
father and mother) were aware of the debt to the Bank at the time the settle 
ment was made^, neither F N Pogose or his wife were examined by coipmis 
Sion, or otherwise, and it appeared from the heading of the plaint that at the 
time the suit was brought, P N Pogose was residing m England , but there 
was nothing to show where the plaintiff Mrs Pogose was at the hearing of the 
suit 

The Subordinate Judge found that execution of the settlement was proved, 
but that P N Pogose had made the settlement with a view to defraud his 
creditors , that although there was no direct evidence to show that Mrs 
Pogose was aware of the fraud committed by her husband, yet, that it was 
probable that Mrs Pogose and her parents were aware of the insolvent state 
of P N Pogose when executing the settlement , and that, if they were not, 
they had ample means of informing themselves of this had tliey made any 
enquiries , that the fact that P N Pogose had conveyed the property charging 
it with his maintenance, tended to show that the settlement was made under 
the cloak of marriage with a view to defraud his cieditors, he, therefore, held 
that the settlement was void as against the Bank 

[9341 The plaintiff appealed to the High Court 

Mr EvanSf Mr Gasper and Baboo Jogesh Chunder Boy for the Appellant 

Mr Evans — In arguing this case, it must be remembered that arrange 
ments for the marriage were entered into by the parents , that, as a general 
rule, an infant has no power to contract, the only exception being m that of 
marriage , and this powerlessness to contract has been carried so far that an 
attorney cannot even sue an infant for drawing up a marriage settlement, he 
can only claim for such work on the ground that a settlement is necessary for 
an infant, and that he is entitled to be re imbursed Also when considering 
that a conveyance for the purpose of defrauding creditors is void as against 
them , the rule as regards adults is, that if the conveyance be tor consideration, 
Auch as marriage, it will be necessary, before setting it aside, to show that the 
woman was a party to the fraud, but in the case of a rninoi can the same rule 
be applied ? Up to the year 1810 no case has occurred in which an ante nuptial 
settlement has been set aside in fraud ot creditors , and the few later cases in 
which the contrary has been held, all hold that a settlement is bad only in the 
case where the woman is affected with notice of the fraud There can in this 
case be no reason to suppose that P N Pogose informed thefathei, or mother, 
or the girl herself, that he had entered into an agreement with the Bank, and 
was about to make»a settlement to defraud the Bank , in fact the evidence of 
the father and mother is directly to the contrary Nor, is there anything to 
show that any one connected with the girl had knowledge of the agreement 
with the Bank , there is no reason to suppose the minor had notice 

• 

The deed of settlement is a gift of the properties to her and her heirs, and 
either gives an estate ot inheritance to her, or an estate for life, with remainder 
to her children It was drawn up in Bengalee, and'taking it as a Bengalee 
instrument, it would give an estate for life to her, and not an estate of 
inheritance , and if she died in the lifetime of her husband without issue, there 
would be no taker, and there would therefore be a resulting trust to the donor 
The words henceforth all my rights to [955] the same shall cease to exist” 
do not necessarily militate against this 
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The following cased will show how difficult it is to set aside un aate-^uptial 
settlement'' — 

Ooimpton V Ootton (17 Ves , 263) decided in 1810 shows that the considera-* 
tton ‘ of mamage will support a settlement against creditors, and that neither 
the joint possession of moveables, nor the fact that the wife ktiew that the 
settlor was indebted at the time, will affect the settlement 

Fraser v Thomson (1 Giff , 49) in which Campton v Cotton was followed 

Cohmbtne v Penhall (1 Sm & G , 228) was the case of a trader subject ‘to 
the Bankruptcy Laws, and the settlor being subject to those laws, made it 
impossible to sustain the consideration of marriage In our case Mr Pogose 
IS not a trader, and it is shown that he was not insolvent from the evidence of 
Mrs Manook 

In lex^parte Mayor (1 Mont , 294) the wife was aware of her husband being 
an^msolvent, and even there the settlement was held good 

Bulwer v Hunter (L R , 8 Eq , 46) m which all the above cases are recog 
nt^ed, was held to come within Golombine v Penhall, Vice Chancellor Malins 
held, that a marriage got up for the purpose of defiaudmg a man's creditors, 
where the intended wife is a party to the fraud, cannot be supported It has 
not been shown that Mrs Pogose was a party to the fraud \s legaids the 
question of notice it generally arises with regard to a particular right, which 
IS not strictly an equity, which some third person has, and in this case it 
would only appl^ to the actual right which as against Mr Pogose, the Bank 
had, to insist on the help of Pogose in realizing its debt The question of 
notice does not, however, arise, as it has not been shown that Mrs Pogose 
knew of this agreement Actual knowledge of general indebtedness, without 
sp^ific knowledge of the agreement, would not effect the conscience of the 
infant so as to annul the settlement There must be either actual or constructive 
notice, and no person can say that the infant could be put [ 956 ] upon enquiry , 
as to the existence of such an agreement, s 229 of the Contract Act clearly 
shows that an infant cannot have an agent, and she could not be said to have 
been effected by the knowledge of her attorney, if any such knowledge had 
been proved Constructive notice cannot be applied except as to a particular 
right which is being infringed There is no case under which an infant is 
liable for any fraud, but his own fraud, and it cannot be held that the fraud of 
the infant’s guardian, had such fraud been proved, could effect the infant 

In Tu>yne*s case (Sm L C , 1) the question of setting aside documents for 
fraud is fully gone into The law with regard to the Statute of Elizabeth 
18 summed up m Storey's Eq Jurtspr»idence, s 372a, and from it, it will be seen 
that there are no more modern cases which go further than those I have cited 
See also Seton on Decrees, p 1372 last edition 

The fact that P N Pogose having only this debt to the Bank deprived 
himself of his property for all time, clearly points that the object of the con- 
veyance under the settlement was not to defraud his creditors, but was to obtain 
thetgirl in marriage 

Mr Allen (with hinq Baboo Girish Chunder Chowdhry) tor the Respondent 
— N Pogose IS the person really seeking the aid of the Court, not his wife 

*C8ec 229 —Any notice given to or in formation obtained by the agent, provided it be given 

or obtained in the course of the business transacted by him 
dtosequenees of notioe for the pnnoipah shall, as between the principal and third parties, 
giVSM/tc^agint* have the same legal oonsequenoe as if it had beengtven to or 

obtained by the principal J 
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The principles of the Statute of Elizabeth have been held to apply to this 
country « See Abdul Hye v Mtr Mohammed Mozaffar Hossetn (I L B , 10 Gal , 
61&, L. B., 11 1 A , 10) 

The rule«to be applied in this case is the rule of justice, equity and good 
conscience The cases cited by Mr Evans do not apply to India , the status of 
married persons m England and India difiers greatly , m England all the wife’s 
choses in action vest in the husband on marriage , here it is not so, at all 
events since 1866 It lay upon the other side to show that the settlement was 
a bond fide document and was not a scheme to defraud creditors Vane v 
Vane (L B , 8 Oh App , 383) clearly decides that notice to an agent is notice 
to the principal 

[987] I submit that anything that would put the husband on enquiiy, 
would bind the wife 

The principle under hich such a claim as the present is made out, is the 
principle of being a bona fide purchaser for value without notice, and this 
principle has been set up by parties claiming under a settlement made previous 
to, and in consideration of, marriage SeeHatdeyv Green (12 Beav , 182) 
and Va7ie v Vane (L E , 8 Ch App , 383) The position of this case is 
the reverse , the suit was one really to establish a document, foi the properties 
were under attachment The plaintif! was bound in the Court below to 
establish the bona fides of the document, we put it in issue , they omitted to 
do this, and did not examine either Mr or Mrs Pogose, which they might 
have done on commission 

Mr Evans, in reply — The decision of the lower Court is valueless as a 
decision on facts, owing to erior of law The lower Court thought, that if a 
wife knew of the insolvent condition of the intended husband, that would be 
fraud against creditors and would invalidate the settlement But the only 
thing here constituting fraud would be if she knew of his agreement with the 
Bank There is absolutely no evidence of this , there is the sworn testimony 
of the father and mother to the contrary unrebutted There is no evidence on 
the other side, and theie is no precedent for setting aside an ante>nuptial 
settlement upon mere suspicion in the teeth of swoin testimony all one way 
Proposals for marriage had been made by Mr Pogose some time before But this 
IS no reason to believe that they had been accepted by the father and mother 
until Mr Pogose offered to settle his propeity, nor is there any ground in 
the evidence for saying that the proposals would have been accepted had not 
the settlement been made It is impossible to find that the agreement with 
the Bank was known to the minor, and there is good ground for concluding 
it was unknown to the parents, as besides their sworn testimony there 
IS the improbability that the suitor for the daughter's hand would inform the 
parents of a fact, which might probably lead to the rejection of the proposal 
Thete is nothing strange in the management of a wife’s pioperty by the 
husband 

[988] Judgment of the Court was delivered by • 

Garth, C, J — This suit was brought by Mrs Eugene Pogose, the wife of 
Mr Peter Nicholas Pogose, to establish her title to certain property m the 
district of Mymensingh, which had been attached by the respondents, the Delhi 
Bank, in execution of a decree against the plaintiff’s husband 

The made a claim to this property in the execution proceedings , 

but that claim, having been rejected by the Court, she has brought this suit to 
obtain a declaration of her rights * 



BUGENB P0GO8B V 


10 GaL 950 

Her ease i8, that this property (together with four other properties in the 
district of Backergunge) was settled upon her and her children by a marriage 
settlement, dated the 5th November 1877, corresponding with the 21st Kartik 
1284 , the marriage having been solemnized on the following day^ 

The execution of this deed by the plaintiff’s husband on the date m 
question is not denied , but the defendant’s case is, that, having regard to the 
circumstances under which it was executed, the settlement was void as 
against them, having been made for the express purpose of defrauding 
Mr Pogose’s creditors 

The facts are these — 

On the 16th of June 1877 the Delhi and London Bank, who had lent 
money to Mr Pogose, obtained a decree against him for the sum of 
Bs 11,076 10 8 and costs Bs 1,026 5-6 , total Bs 12,103 

They were about to take steps to enforce this decree by attachment of 
Mr Pogose’s property , but he begged them not to do so, upon the ground, 
that he was collecting salami from the tenants, and that any attachment upon 
either his person or property would be sure to reduce his salami very seriously 

This led to communications between the solicitors on both sides, and on 
the 21st of June Mr Pogose signed an agreement, bv which, in consideration 
of the Bank’s refraining from the immediate attachment of his person or 
property as threatened, he stipulated to pay them a sum of Bs 2,000 quarterly, 
and in default, to assist the Bank in attaching his properties, a schedule of 
which was annexed to the agreement This schedule was supplied by Mr 
Pogose’s solicitors, who, it was expressly stated, had a mortgage upon the 
property for Bs 4,000 

[959] In pursuance of this agreement Mr Pogose paid the Bank — 


On 7th September 

1877 


Bs 

1,000 

„ 3rd October 

1} 


Bs 

1,000 

„ 22nd February 

1878 


Bs 

1,510 

„ 25th February 

1878 


Bs 

490 



Total 

Bs 

4,000 


Meanwhile, as we have seen. Mi Pogose was married to the plaintiff on 
the 6th of November 1877 , and immediately after the last of the above 
payments, he and the plaintiff went off to England , and no further payments 
have since been made 

The Bank having waited some time, took out execution of their decree in 
the early part of 1880, and this Mymensmgh property was attached The 
claim was made on the part of Mrs Eugene Pogose on the 24th June 1880 , 
but the Court found that the settlement was invalid against creditors on the 
ground of fraud The Judge, certainly, on that occasion does not seem to have 
quite understood the law upon the subject, or to have recognized the difference 
Itotween an ante nuptial and a post-nuptial settlement , but upon the facts he 
was clearly t)f opinion that the settlement was a gross fraud 

The Subordinate Judge in the present case has, in our opinion, taken a 
more correct view of thq law , and he also has come to the conclusion, that the 
settlement is void as against the defendants, on the ground of fraud 

He says “ At the time when Mr Pogose was hopelessly in debt, he oon^ 
tracted a mamage, m consideration of which he settled whatever property he had 
upon his wife and children, subject to his maintenance, and a debt which had 
previously been charged on the property* m dispute The ciroumstanoes 
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under which the deed was executed, as well as the nature of the transaction, 
tend to show that the conveyance was made with a view to screen the 
property from the creditors 

And ag|m “ There is no direct evidence to show that plaintiff was 
aware of the fraud committed by Mr Pogose, and it is difficult to have any 
direct evidence on the point Before the marriage between plaintiff and 
Mr Pogose, they had been related to each other, and it is probable that 
plaintiff and her [960] parents were aware of the insolvent state of Mr Pogose, 
when the conveyance was executed, or at least they would be informed of it, if 
they had taken the trouble of making any enquiry about it , and it can by no 
means be said that they acted hona fide in the case The fact that Mr Pogose 
conveyed all his proper by charging it with his maintenance and the payment 
of the mortgage debt only, in consideration of his marriage with plaintiff, who 
did not in return advance any sum to, or place any property at the disposal of, 
Mr Pogose, clearly tends to show that the settlement was made under the 
cloak of marriage with a view to defraud creditors If such a settlement were 
given effect to, a premium would be held out to fraud, and a Court of Equity, 
which IS jealous m protecting the interests of creditois, ought to set aside the 
transaction as void against creditors ' 

Against this judgment the plaintiff has appealed , and her case has been 
very ably aigued before us by Mr Evans He contends that before an ante 
nuptial settlement can be set aside, it must be proved — that the husband 
was insolvent, or, at any rate, hopelessly indebted at the time of the marriage , 
Sind, that the marriage itself was a fraudulent contrivance for defrauding the 
husband’s creditors , and, 3rd, that the wife not only knew of her husband’s 
indebtedness, but was herself privy to the fraud 

And he has further urged upon us, that the knowledge of a minor wife’s 
parents or guardians cannot, for this purpose, be taken to be her own know- 
ledge, and that, in order to avoid the deed, actual notice of the fraud must be 
brought home to the plaintiff herself, inasmuch as having been a minor at the 
time of the marriage, she was entitled to the special protection of the law 

In support of these propositions he has referred to several authorities, and 
amongst them the following which, in our opinion, having regard to what we 
find to be the facts of the case, do not avail his client Campion v Cotton 
(17 Ves , 263), Fraser v Thomson (1 Giff , 49), Colombtne v Penhall (1 Sm & 
G , 228), Ex-parte Mayor (1 Mont , 292), Buhuer v Hunter (L R , 8 Eq , 46), 
Kevan v Crawfoid (L R , 6 Ch D , 29) 

C981] It IS true that in Colombine v Penhall (1 Sm & G , 228) and 
Bulwer v Hunter (L R , 8 Eq , 46) the settlements were held to be void upon 
the ground that the marriage itself, as well as the settlements, was part of the 
scheme for defrauding the creditors But we do not understand that in either 
of those oases the Court intended to say that, unless the marriage itself was 
part of the fraud, the settlement could not be avoided 

If any such opinion had been expressed by the Court in either of those 
cases, it would certainly have been unnecessary for the purposes of the deci 
sion , because in both, there had been previous cohabitation between the 
husband and wife, and it was found as a fact that tlie marriage itself was a 
part of the scheme to defraud This, of course, made the argument so much 
Stronger against the validity of the settlements 

But it does not follow from these oases that where the mamage itself has 
been arranged in good faith, the settlement, if it is found to have been made 
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for the purpose of defeating creditors, cannot be avoided If that were so, it 
would be making marriage settlements the one single exception to the law 
laid down by the Statutes of Elizabeth 

Take a case, for instance, of this kind Suppose that a marriage has been 
agreed upon in good faith,^ at a time when the intended husband was perfeotly 
solvent , and that a settlement of a part of his property has been arranged 
upon the usual terms Suppose, also, that before the marriage takes place/ a 
change comes over the husband’s fortunes He has executions out against 
him, and becomes nearly, if not wholly, insolvent , wheieupon the scheme of 
the proposed settlement is changed, and the whole of the husband s property 
IS settled upon the wife, with her knowledge and connivance, for the express 
purpose of defrauding the husband’s creditors 

Can it be that such a settlement would be valid as against the creditors ? 
If it were so, there would certainly be one law applicable to marriage settle- 
ments, and another applicable to all other conveyances 

Of course, for the purpose of avoiding ante nuptial settlements, it must be 
shewn that the wife was actuallv or constructively [ 963 ] a party to the 
fraud If she were not so, she would be a bond fide purchaser without notice 
In the case of Kevan v Craivford (L E , 6 Ch D , 29), the wife was found 
entirely ignorant of the fraud, upon which the settlement was based , and in 
Oampion v Cotton it was found that no fraud was established 

Every case, as it seems to us, must depend upon its own circumstances , 
and we certainly find no warrant in the authorities foi excluding contracts made 
in consideration of marriage from the law which governs all other contracts 

It has been said that the Statute of Elizabeth (29 Elizabeth, c 5) is not m 
force in the Indian Mofussil , and m strictness perhaps that may be true But that 
statute, m the opinion of Lord MANSFIELD, was only declaratory of the common 
law The principles of it aie undoubtedly those of equity ^nd good conscience, 
and their Lordships of the Privy Council ha\e expressly sanctioned the adop 
tion m the Mofussil of these piinciples {See the late case of Abdul Hye v Mtr 
Mohammed Mozaffar Hossein (I L E , 10 Cal, 616 L E, 11 I A, 10) m 
which, speaking of the Statute of Elizabeth, their Lordships say — “ There 
seems to be no doubt that its principles and the principles of the common law 
for avoiding fraudulent conveyances have been given effect to by the High 
Courts of India, and have properly guided their decisions in administering law 
according to equity and good conscience ’ 

We have, therefore, to consider in this case, whether, having regard to the 
circumstances under which the settlement was made, it operates to protect the 
property in question against the defendant’s execution 

Mr Peter Nicholas Pogose, against whom the decree has been obtained, 
was the son of Mr Nicholas Petroos Pogose, who is now dead The latter 
was once a gentleman of very large property . but he became hopelessly and 
notoriously insolvent, and his property was assigned to trustees for the 
benefit of his creditors 

The first witness for the plaintiff, who has been in the service of the 
Pogose family as mohurir since the year 1841, described the property bf 
Mr Pogose’s father as* worth seven or eight lacs of rupees, whilst his debts 
'Were upwards of twelve lacs 

[96S] The plaintiff was a second cousin of her husband, and the daugbt^ 
oPMr auid Mrs Carlo Johannes Manook, who have given their evidence m 
tine case under a commission 

A 
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It IB especially worthy of note, that neither the plaintiff nor hei husband 
have been examined as witnesses , although, so far as we can see, there would 
have been no difficulty in obtaining their evidence on commission 

The plaintiff at the time of the marriage was sixteen years of age , and we 
are told by her parents that the proposals for the marriage took place in 1876, 
about a year before the marriage No arrangement at that time was made or 
suggested about any settlement 

The defendants’ decree, as we have seen, was passed in June 1877 The 
agreement by Mr Pogose with the Bank was on the 21st of June , and almost 
immediately after this agreement, about four months before the marriage, we 
find this settlement arranged for the first time 

It IS obviously a settlement of a very unusual character , and although we 
cannot doubt that some professional gentleman was emplo>ed in the matter, 
no such person is called as a witness, nor is any explanation given of the 
unusual character of the document It professes to denude Mr Pogose of the 
whole of his property of every description This is proved by the plaintiff’s 
own witnesses He had a one seventh share of his mother's property, which 
consisted of an 8 anna share m an estate in Mymensmgh (the property in 
question), and in four other smaller properties in Backergunge The whole of 
this one seventh share was settled 

There was no honest reason, so far as we can see, why Mr Pogose should 
have so completely denuded himself , and it does not appear that Mrs Pogose 
brought anything whatever into settlement 

The instrument upon the face of it, is called a deed of gift It recites a 
promtee by Mr Pogose that, m consideration of the intended marriage, he 
should convey to his wife all “ his rights and interests in the property, to the 
intent that she should become the owner and enjoy the profits thereof , lhat 
she (the wife) shdhld support him (the husband) for life , that [964] she should 
not alienate the properties , and that on her death the children of the marriage 
should have a right of disposing of the property by gift or sale, and that from 
henceforth (that is to sa>, from the time of the execution of the deed) all his 
(the husband’s) rights in the property should cease to exist ” The deed then 
goes on to convey the property to the wife to and for the above mtents and 
purposes 

Mr Evans has contended that, notwithstanding the words “ henceforth 
all my rights in the same shall cease to exist,” there was an ultimate rever- 
sionary interest left in Mr Pogose , but whether this was so or not, it is clear 
that the practical effect of the deed was to deprive ^Ir Pogose of all interest 
in the property, which might in any way be available for his creditors , at the 
same time he secured by way of trust a maintenance for himself for life 

We entirely agree with the Courts below that the manifest object of this 
transaction was to defraud Mr Pogose’s creditors , and it only remains now 
to consider — 

was the state of Mr Pogose’s affairs at the time he made this 

settlement, and 

2nd — How far Mrs Pogose was party or privy tq the fraud 
At the time of his marriage Mr Pogose still owed the Bank upwards of 
Bs 10,000, he owed his solicitors Rs 4,000 , and there is evidence of three 
dJier Small Cause Court decrees being out against him, which were taken at the 
hearing before us to amount to Rs 3,000 He, therefore, owed at least 
Ba 17,000 , and it is possible, of course, that his debts may have been very 
much larger 
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Then, what was the value of the property settled ? His father had died 
hopelessly insolvent , and we have seen that all that Mr Fogose had, was a 
seventh share in the properties mentioned m the deed of gift, which had come 
to him under his mother's marriage settlement 

It appears from the description of these properties in the schedule to the 
deed of gift, that Mr Pogose's interest m the Mymensingh property, the pro- 
perty in question, was one seventh of an 8-anna share of the whole zammdary, 
and the value of this seems to [065] have been about double the value of her 
interest in the other properties, which are situated in Backergunge 

The sudder jumma payable for the Mymensingh property is Bs 10,525 The 
sudder jumma payable for the four Backergunge properties is about Rs 5,239 
So we may take it roughly that the value of Mr Pogose's interest m the 
Mymensingh property was about double the value of his interest in the other 
properties Then as to the value of these properties, we have no reliable 
information in the evidence itself The first witness says nothing upon the 
subject He appears to be undei the impression that Mr Pogose got one- 
seventh of his father’s estate, but this is a mistake He got nothing from his 
father , and the property in question came to him under his mother's settlement 
The second witness is Umakant Chakravarti He speaks of the plaintiff 's 
interest in the property in suit being worth Rs 60,000 or Rs 70,000 , but he is 
evidently speaking at random , because at this rate he estimates it at about three 
or four times the value, which has been put upon it b> the plaintiff herself 
Mr Manook also puts the property at Rs 40,000 or Bs 50,000 and 
the rental of it at Rs 200 a month , but he also speaks with considerable hesi- 
tation, merely from what Mi Pogose told him, and not upon his own ]jnow- 
ledge , and considering how deeply interested be and his wife are m the 
suceess of the suit, we certainly are not disposed to place much rehapce upon 
their evidence t 

Fortunately, however, we have, from the proceedings before us, and from 
the statements and conduct of the plaintiff and her husband, the means of 
forming a pretty correct estimate of the value of the property in question 

In the execution proceedings in the former suit, when the question now 
before us was first raised, the value of that property was found to be Rs 12,000 
Again, in the present suit, this property has been valued (not for stamp fee, 
but for purposes of jurisdiction) at Rs 12,000, and we find that in 1878, when 
Mr Pogose took out a certificate of guardianship to his wife’s property under 
Act XL of 1858, the stamp on the certificate was Rs 65 only, which repre- 
sented Rs 12,000 as the value of the entire property 

[966] Rs 12,000 therefore is probably more than the property now in 
suit IS really worth , but assuming this to be its value, and assuming also, for 
the reason already given, that the Mymensingh estate is worth twice as much 
as the Backergunge estates, the value of the whole property settled would not 
exceed Rs 18,000 at the most 

Then wffe have seen, that Mr Pogose's debts amounted at least to 
Rs 17,000 at the date of his marriage, so that he was at that time almost, if not 
wholly, insolvent 

It now only remains to be seen, how far the plaintiff herself, or those who 
acted for her in making the settlement, were party or privy to the fraud* 

The whole history of the transaction from first to last tends to satiny u$, ^ ^ 
that all the parties to the transaction were cognizant of Mr Pogose's diffi- 
cultieSi and that the alleged settlement was only a device for the purpose of 
defeating, his creditors, and retaining the settled property in his own poaysession. 
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In the first place, as we have already pointed out, there was nothing said 
about a settlement when the marriage was first arranged It was negotiated in 
the year 1876 , but it was not until the Bank had obtained their decree against 
Mr Fogose, and he had been threatened with an attachment, and had entered 
into the agreement of the 21st of June, that the settlement in question was 
thought of 

Then it must be borne in mind, that the Manooks were nearly related to the 
Fogose family They must have known perfectly well, what was notorious 
throughout the country at that time, that Mr Fogose*s father, who was once 
a man of fortune, had become hopelessly insolvent Mr Manook could hardly, 
under such circumstances, have allowed his daughter to marry Mr Fogose 
without ascertaining his pecuniary position And considering that Mr Fogose's 
Babus were perfectly aware of hib indebtedness, it seems impossible to suppose 
that Mr Manook should not have known it 

Then the extraordinary charactei of the settlement itself appears to us a 
clear indication of fraud Why should Mr Fogose have conveyed the whole 
of his property to his wife, subject only to a trust forJiis own maintenance ? It 
could hardly [967] have been for any other purpose than to protect it from 
his creditors 

Then his dealings with the property after the marriage took place show, 
that notwithstanding the settlement, he still retained the dominion over it, and 
disposed of the proceeds of it as the real owner 

He had undertaken in September 1877 to pay the Bank Bs 2,000 every 
quarter , and this money, it appears from hi& letters, he hoped to obtain from 
the tenants of the property by way of salami soon after the beginning of the 
year 1878 

In his letter to the Bank of the 26th of August 1877 he says that hc^did 
not expect to get ip, this money until the end of January 1878 , and, as a matter 
of fact, he had not, so far as we can judge, collected the second Bs 2,000 till 
after the month of January , because the payments which he made to the 
Bank were Bs 1,510 on the 22nd of Februar>, and Bs 490 on the 25th of 
February 

But if the settlement of November was a bona fide deed, those sums, 
which he paid to the Bank, belonged not to him, but to Mrs Fogose Mr 
Fogose had no right after the settlement was made to appropriate a single pice 
of the proceeds of the settled property to the payment of his own debts 

We cannot suppose that either Mrs Fogose oi her parents were ignorant 
of these payments , and yet Mr Fogose makes them out of the property which 
had been professedly settled upon his wife without the slightest objection 

And so far as appears, he has evei since managed the property and been 
in receipt of the rents and profits of it, through his brother, Mr Carr Fogose 
It IS true that in June 1878 he obtained a certificate as the guardian of his 
wife’s estates , but this he would naturally do foi the purpose of ^keeping up 
appearances , and no steps have evei been taken, so fai as we can ascertain, 
to register Mrs Fogose as the owner 

So soon as Mr Fogose had put it out of the powsei of the Bank to arrest 
him, by paying them the Bs 2,000 m Februaiy 1878, he at once went off to 
England with Mis Fogose, and, so far as appears, he has been there ever 
^ since 

^ t9683 The first witness tells us that the plaintiff her'^elf, after residing in 

England for a year or so, returned to Dacca, and it appears from the plaint 
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that at the oomineticeinent of this suit she had again gone baek to liSnglandy 
but we have no evidence* nor any reason to suppose* that Mr Pogose has ever 
returned to this country * and certain it is that neitW he nor his wife have 
ventured to give any evidence in this cause* or have attempted to explain what 
appears to us to be so palpably a fraud 

This is ]ust one of those oases, in which it was the duty of the plaintiff to 
give the Court all the information in her power It is obvious that to her and her 
husband it is a matter of the most vital importance to establish the validity of 
this deed The facts, of which the Court has a right to be informed, are facts 
essentially within their knowledge, and that of their legal adviser* whoever he 
was, and yet neither they* nor their legal adviser* have been examined as 
witnesses What inference* except one adverse to the plaintiff, can we draw 
from this circumstance 

It has been contended by Mr Evans that* in order to avoid the settle- 
ment against Mrs Pogose and her children* it was necessary to show that she 
herself was a party to the fraud * and that* however fraudulent the conduct of 
her father may have been, that would not avoid the settlement as against her. 
But no authority has been* adduced m favour of this contention * and* so far as 
it IS necessary for us to decide the point* we consider that it is not warranted 
by law 

If a guardian* whilst acting for a minor, is gmlty of a fraud or illegality 
in contracts which he makes on the minor’s behalf* the minor can no more 
enforce such contracts* than the guardian could, if he were acting on his own 
behalf 

If a guardian* for instance* in making a lease of the minor’s property, 
were guilty of such fraud as against the proposed lessee* as would justify the 
lessee in repudiating the lease* the minor could no more enforce the lease as 
against the lessee* than the guardian could* if he were aci^iiig for himself This 
proposition was in fact admitted in the course of the argument 

Then, what is the state of things here ? Mrs Pogose is attempting, as 
against the creditors of her husband* to enforce a marriage settlement, which 
has been negotiated and made on her behalf [969] by her father as guardian 
If her father, under these circumstances* makes a contract for her, which is con- 
trary to law* or void against third persons* on the ground of public policy* we 
consider that she can no more enforce such a contract against those third 
persons* than if she, being an adult* had made the contract for herself 

It may be true that no suit can be brought against a minor for any fraud or 
misrepresentation of whic^ his guardian has been guilty, but that is a different 
matter A minor may not be answerable on the one Hand for the fraud of his 
guardian, but on the other hand, he cannot take advantage of it 

In this case we are satisfied* upon the question of fact* that both the lower 
Courts have arrived at a just conclusion We have no doubt whatever that the 
settlement in question was a mere device* for the purpose of defrauding 
Mr Pogose’s creditors We believe that it has never been acted upon bond fide, 
and was never intended to be acted upon* except so far as was necessary for 
that purpose We believe, moreover, that Mrs Pogose herself was fully 
aware of the object of the deed* and that Mr Manook, the father* was both 
party and privy to it , 

Under these circumstances, we consider that it would be contrary to equity 
and good conscience, and a very pernicious example, to allow such a device to 
preyail against the claims of creditors 

We ail know that in this country, more especially amongst certain classes 
of the community* a marriage is easUv contracted* and almost as easily dissolved,. 
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We know also the vast vanety of devices which are constantly resorted to for 
the purpose of defeating the claims of creditors And if it were generally 
understood that the simple expedient of a marriage, coupled with a settlement 
upon the wife of all her husband’s property, subject only to a general trust for 
his maintenance, would have the effect of securing to an insolvent man the full 
enjoyment of his property, and of effectually setting his creditors at defiance, 
we fear that such marnages and settlements would be of very frequent 
occurrence 

The appeal is dismissed with costs 

Appeal dismissed 

NOTES 

[Similarly, a ward will not bo bound by tho fraud of tho guardian, 15 Gal 8 , 18 Bom 
631 , 28 All 44 ] 


[970] APPELLATE CRIMINAL 

The 26th June, 1884 

PRlfiSENT 

Mb Justk e Prinsep and Mr Justice Macpherson 

Queen Empress 
versus 

Bepin Biswas and others 

Trial by Jury — Jurisdiction of Judge — Evidence of approver — 
Corroboration — Confession of one of several prisoners 

It IS open to a Judge in charging tho jury to express his opinion as to the effect of a 
certain portion of the evidence , but he should always be careful to add that it is for the jury 
to form their own opinion 

Exact correspondence in details of several statements made by an approver in the course 
of a trial is not corroborative evidence such as is ordinarily required to make it safe to convict 
a particular prisoner 

ConfesKions of prisoners are not, as against their fellow prisoners who were not present 
when the confessions were made, such corroborative evidence of tne statement of an approver 
as would justify the conviction of the other prisoners thereon 

Confessions of two of several accused persons made in the absence of the others arc of no 
weight as against the latter 

Such confessions, as well as the statements of approvers, are always regarded fi>s tainted , 
because, from the position occupied by the persons making them, they are not entitled to the 
same weight as the evidence of ordinary witnesses 

An accused person is not bound to account for his movements at or about the time an 
oEenoe was committed, unless there has been given legal evidence sufficient primd facie to 
jiilyict him of the offence 

‘ Cnmmal Appeal No 821 of 1884 from the judgment of J M Kirkwood, Esq , Sessions 
Ji^ge of Moorshedabad, dated 17th of May 1884 
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In this case eleven persons, namely, Bepin Biswas, Kunju Mundle, Dukee 
Qhose, Bidesi Ghose, Dukee Dye, Nadi Ghose, Tincoun, Bam Mundle, Sham 
Ghose, Gopi Ghoseand Sanyasi Ghose, were tried for dacoity before a Sessions 
Judge and a jury One of the persons originally accused before the Magistrate 
tnirned approver, and two of the above named persons, namely, Bepin Biswas 
and Kunju Mundle, made confessions before the Magistrate which they 
afterwards retracted and denied The verdict of the jury is as follows — 

[971] • ‘ We are unanimously of opinion that Bepin Biswas, Kunju 
Mundle, Dukee Ghose and Nadi Ghose aie guilty of dacoity under s 395 of 
the Indian Penal Code We would acquit the others, namely, Tincouri, Bam 
Mundle, Sham Ghose, Gopi Ghose and Sanyasi Ghose We find that Bepm 
and Kunju did voluntarily make the confessions imputed to them 

The prisoners appealed to the High Court 

The Judgment of the High Court (Peinsep and Macpherson, JJ ) was 
as follows — 

The SIX appellants have been convicted of dacoity in a trial held by jury 
The evidence against them consisted of the evidence of an approver and of 
certain witnesses who said that they recognized the appellants at the dacoity 
It is also m evidence that some “ mals, ** part of the stolen property, were 
found in the house of Dukee Dye, one of the appellants , and two others, Bepin 
and Kunju, made confessions before the Magistrate which they have since 
retracted and denied In laying before the jury the evidence of the witnesses 
who speak to having recognized the prisoners, the Judge has very properly 
pointed out that when the offence was reported to the PoliCse, no one was 
mentioned as having committed the dacoity, which would be extremely un 
likely if any of the villagers had recognized any of the dacoits He has also 
mentioned the fact that these witnesses admit that they had previously no 
ficquaintance with those they profess to have recognized in the confusion df 
the dacoity, and that the night was dark The Judge has summed up this 
evidence in the following woids — 

** To such identification as this I am unable to attach any weight It 
may possibly be explained to some extent by a theory that these witnesses 
that night saw these persons, carried away a general impression of their ap 
pearance, without being certain as to w ho they were, found on the arrest of the 
prisoners that they resembled those impressions, and they weie in reality men 
they had known before 

** At the same time, it appears to me highly probable that the pursuers 
did get hold of some idea of the men they were pursuing, [972] and that, it is 
in no way improbable that the identifications, at least as regards the men not 
known to them by name before, were made to the best of their ability, and with 
every wish to bo accurate ” 

This was not a correct way of placing the evidence before the jury for 
their consideration It was certainly open to the Judge to express his own 
opinion regarding it, and ho did do so when he stated that he was ‘ unable to 
attach a»y weight to it ' He should, however, have been caieful to add that 
it was for the lury to form their own opinion on this evidence But his sub- 
sequent remarks were, certainly calculated to place this evidence before the 
jury in a manner vei^^ prejudicial to the prisoners, inasmuch it would tend to 
make the jury altogether lose sight of the much more important considerations 
already mentioned, vtz , that the night was dark, and that none of the dacoite ^ 
Were named in the earlv stage of the Police investigation 

But the Judge s charge to the jury is open to much stronger objection 
other respects The evidence of the witnesses who profess to have recogni^ 
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the appellants is clearly not the principal evidence m the case, on which the 
Tudge himself, and, as far as we can determine from the character of the charge 
to the jury, the jury must have relied, with the exception of that relating to 
the finding of the ** muls ’ m the house of Dukee Dye , that evidence consists 
of the evidence of an approver, and we have also the two statements or confes 
sions made by Bepin and Eunju before the Magistrate The Judge has thus 
directed the jury m this respect “ It is not illegal for you to convict on the 
unsupported testimony of an accomplice if you fully believe it ” 

“ But, ordinarily, before convicting on such testimony, you should see if 
that testimony has received strong corroboration In my opinion, it would 
not be safe to convict on the statement made in this Court by Heera Lall (the 
approver), unless that statement receives strong corroboiation Now, it is a 
corroboration of Heera Lall’s statement made before you yesterday, that on 
two previous dates (the 5th and 2nd April) he made statements in full detail 
of the events of that night These statements in all important particulars 
agiee one with the other the onl> [978] discrepancies are one or two very 
slight ones, as to the parts one or two of the accused played during the plunder 
mg of the house, and this may well be, when one considers that the operators 
were not standing still, but in constant movement and activity It*is impor- 
tant, however, for you to notice that on each of these three occasions he 
gives the same version ’ The Judge then proceeds to mention the points of 
correspondence, but we do not find that he drew attention to the discrepancies 
to which he has also generally alluded 

The mere repetition of the same statement of facts without contradiction 
or material discrepancy is, no doubt, recognized by s 157 of the Evidence Act, 
a% some corroboration of the truthfulness of that statement, but the ludge has ' 
lost sight of the fact that, from the position occupied by an approver witness 
his evidence is necessarily regarded with very great suspicion as being tainted, 
and that although he may, on the mam facts connected with the commission 
of the offence, be truthful and reliable, it is when he comes to implicate any 
paiticular person, that his evidence should be accepted with the greatest cau 
tion Nothing is easier for a man than to narrate events with accuracy, and 
yet more so, when coming to describe the acts of a particular person, to change 
his personality so as to exculpate a guilty friend, and to implicate an innocent 
person or an enemy 


It IS for this reason, that the rule stated m the oase of The Queen v 
Nawab Jan [8 W E , Or , 19 (26)] has always been accepted In that case 
Magphebson, J , pointed out that there was no corroboration such as adds to 
the approver's evidence against Nawab Jan , because there is no evidence, apart 
from that of the accomplice, which identifies the prisoner with the commission 
of the offence with which he is charged Nothing which distinctly goes to 
prove that he was m any way connected with the commission of the principal 
offences Facts which do not show the connection of the prisoner w;th the 
commission of the offence with which he is charged are no corroboration, m 
the sense m which the word is used m such cases, although they may tend to 
show that certain portions of what the [974] ** accomplices say is true, ' he 
would also r^fer the Judge to the cases of the Queen v BatJcanthanath Banevjee 
[3 B L. B , 3 (F B )] and Qtteen v Mohesh Biswas (19 W E , Or , 16) as well 


IMltner stateinents of 
wM&s may be proved to 
conWborate later testi 
mony as to same fact 


*[Sec 157 — ^In order to con borate the testimony of a witness, 
any former statement made by such witness relating to the 
same fact, at or about the time when the fact took place, or before 
any authority legally competent to investigate the fact, may be 
proved ] 


671 



QUEEN'EHPBESS V 


111 R. local 970 


Beg V Malapabm Kctpana (11 Bom HOB, 196) In the last ease the 
Bombay High Court refused to accept as evidence corroborative of that of the 
Approver, statements made by him on different occasions to his parents shortly 
after the murder, pointing out that his statement, whether made at ** the trial, 
or before the trial, and in whatever shape it comes before the Court, is still 
only the statement of an accomplice, and does not improve by repetition *' 
It IS not necessary for us to consider whether the rule should be extended as 
far as to exclude a statement made before arrest , but we have no doubt at all, 
that the exact correspondence in details of several statements made by an 
approver in the course of a trial is not corroborative evidence such as we 
ordinarily require to make it safe to convict any particular prisoner 

The Judge has further misdirected the ]urv m telling them to regard as 
evidence in corroboration of the approver, the statements made by the prisoners 
Bepin and Kunju when examined by the Magistrate Such statements are no 
legal corroboration of the tainted evidence of the approver See Beg v 
Malapabm Kapana (11 Bom H C E , 196), Queen v Budhu Nanku (I L B , 
1 Bom , 476), Qtimi v Jaffer Ah (19 W E , Cr , 57) Statements so made are 
certainly of no higher value than that of an approver It should also be 
remembdied that a prisoner under trial would have the advantage of cross- 
examining an approver, whereas the statement of a fellow prisoner, which 
would be as much tainted as that of an approver, would be subject to no such 
test See Queen v Naga (23 ^ E , Cr , 24) In the case now before us, we 
would further point out that the fact that the statements made by Bepm and 
Eunju before the Magistrate were made in the absence of the other [9783 
prisoners whom it is intended to implicate thereby, should alone have induced 
« the Sessions Judge to caution the jury against attaching any weight to them 
at all, except as against those who made them 


Next, the Sessions Judge should not have told the jury that ** In the 
absence of anything whatever to show enmity, or why the other prisoners 
should have been falsely named by the approver, and the two confessing 
prisoners, there is sufficient material on which to convict them legally, but that, 
at the same time, it is desirable, that, if possible, the jury should have inde- 
pendent evidence of the identity of the accused ” 

In thus directing the jury, the Judge has put the evidence of the approver 
and the statements of the two prisoners before the Magistrate on the same 
footing as the evidence given by any ordinary wU^ness He has altogether 
overlooked the fact that one invariable practice is to regard such statements as 
tainted, because, from the position occupied by the persons making them, they 
are not entitled to the same weight as the evidence of an independent v^itness 
We next find that the Sessions Judge has commented on the fact that one 
of the appellants was absent from home on the night of the dacoity, and that 
he has adduced no evidence to contradict this, or to show that he was **inno- 
oently gi^gaged This is an observation that should not have been made, and 
cannot but have seriously prejudiced the prisoner Bedesi, for his own absence 
from home would be no legal corroboration of the evidence of the approver , 
unless there was pnmd facte sufficient legal evidence to convict him of the 
offtooe, he would not be bound to account for his movements ^ 

We have, therefore, no hesitation in holding that the Sessions Judge has 
.misdirected the jury in such a manner as to demand a new trial 
regard to the special terms of the verdict of the jury convicting Bepin 
Sunju, we should ordmarily have affirmed their convictions, but we fin^ 
selvosi unable to hold that they too have not been senoosly prejudiced ^Ibe 
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Kunju and Bepin, 1 may say that the evidence I have discussed is in any case 
ample forthier conviction ” Again ‘*But [976] Bepm likewise has not been 
mentioned by any of the villagers, yet the evidence can have no doubt of his 
guilt It IS true that the Sessions Judge at the close of his charge said If 
you feel yourselves able to rely implicitly on the statements made by Kunju 
and Bepin, you should convict them notwithstanding the absence of further 
corroboration , ' but it is impossible to say how far the observations previously 
made and just quoted, did not have such effect on the minds of the jury, as to 
determine their verdict independently of all other considerations 

Under such circumstances we think that they also should be retried 


NOTES, 

[Ab regards mtadtiecttcni to the jury see (1897) 25 Cal 230 
GBom L R 481] 


New trial ordered 
corrobaration see (1904) 


[local 976] 

PRIVY COUNCIL 

The 1 3th and 14th March, 1884 

Present ^ 

Lord Blackburn, Sir B Peacock, Sir R P Collier. 
Sir R Colch and Sir A Hobhousl 


Abdul Ra/zak Defendant 

versus 

Amir Haidar Plaintiff 

I On appeal from the Court of the Judicial Commissioner of Oudli ] 


“ Oudh Estates* Act, I of 1809, s 13 — Compulsory reqistiation of will 
devising talaq — Deposit of will distinct from registration 
under Act VIII of 1871 

A will devising a taluq to a sister s son of a taluqdar in the lifetime of the taluqdar s 
brother, is not excepted from the necessity of being registered under s 13 of the Oudh Estates 
Act I of 1869, such sister’s son not being one of those who, in the event of the taluqdar s hav 
ing died intestate, would have succeeded to an interest in his estate, within the meaning of 
the exceptions made m s 13 sub s 1 of that Act 

It may be doubted whether the mere title to maintenance would be such an interest ” 
as would come within the meaning of the exceptions 

The deposit of a will under part IX of Act YII of 1871 does not amount to the registration 
required by the above section of Act I of 1869 

Appeal from a decree of the Judicial Commissioner of Oudh (22nd March 
1882), modifying a decree of the District Judge of Lucknow (2nd Steptember 
1881) 

This appeal related to the effect of a will made by the taluqdar of a taluq 
entered in the lists 1 and 3, prepared under the Oudh Estates’ Act, I of 1869 
The question was whether a bequest of a taluq in a will, not registered m con- 
formity with [977] s 13 of that Act, came within the exceptions specified in 
that section, and could operate to give to a sister s son a title superior to the 
claim by inheritance of a brother of the deceased taluqdar 

The wiU was made by Mussumat Kutub un mssa, widow of Jahangir 

f ““^o had succeeded her husband as taluqdar of Gauria m the Lucknow district 
a died m 1879, leaving a “ whole " brother, Amir Haidar, the respondent 
Aul Bazzak, the appellant, was the son of a deceased sister of Kutub 
-nissa 
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After Kul;ub-un mssa’s death he obtained an order for ''dakhil khanj, ’ 
or mutation into bis name in the settlement record, of taluq Gauria, produc 
inga will purporting to have been executed by bis aunt, Kutub un-pissa, dated 
30th April 1874, whereby she confirmed a gift, previously made to her niece, 
the appellant's sister, of a village belonging to the taluq, and appointed the 
appellant to be her successor as taluqdar Dividing the whole of her lands 
into four parts, she gave by the will to the appellant one part, and of the 
remainder half to him, and half to the respondent, (stc) to whom she 
bequeathed also the whole of her moveable property 

The respondent Amir Haidar then brought the present suit, stating that 
he was entitled to the whole of tlie property which had belonged to Kutub- 
un nissa, and v as also entitled to succeed to the taluq under s 22, clause 6 of 
Act I of 1869 Kutub un nissa had, it was alleged, died intestate, as the will 
was void, because, from extieme old age, she was incapable of making one 
Also the disputed will had not been drawn up, executed, and registered in the 
wa> in which such an important instiument, especially one m favour of 
her “ karinda,’ and trusted agent, should have been drawn up, executed and 
registered 

At the hearing, befoie the District Judge of Lucknow, it appeared that 
the alleged will was deposited as the will of Kutub un nissa, in accordance 
with the provisions of part IX of the Indian Registration Act VIII of 1871 
as to the deposit of wills , and that the Registrar acting under the 43rd sec 
tion of that Act, had made and signed the following note upon the envelope 
enclosing it “ Will on the part of Kutub in nissa, Taluqdai and Zammdar 
of Gauria Kalan, situate in pergunnah and tahsil Mohan Lall Ganj, District 
Lucknow " 

• [978] The District Judge held that the plaintiff had failed to prove that 
the execution of the will had been obtained by fraud, or that Kutub un-nissa 
was at that time incapable of making a will He held also that it was not 
open to the plaintiff to raise the question as to the requirement, or sufficiency, 
of registration, with regard to s 13 of Act I of 1869 He further decided that 
the plaintiff was not entitled to succeed to the taluqdan under clause 6, s 22 
of the Oudh Estates Act, I of 1869 but that he was entitled to the bequests 
under the will, the defendant being entitled to succeed as taluqdar under the 
will As to the property, not governed by the Oudh Estates’ Act, given 
by the will to the defendant, the Judge held that by the Mahomedan law, 
vvhich was applicable to that part of Kutub un nissa’s estate, she could only 
will away from her heir one third so that the plaintiff was entitled to two 
thirds of the propert> other than the taluq Both parties having appealed 
the decision of the Judicial Commissioner was as follows — 

“ The defendant-respondent is the nephew (sister s son) of Mussumat, 
Kutub un nissa, and, if that lady died intestate, the plaintiff appellant, as 
brother, would succeed to the estate (clause (6), s 22, Act I of 1869) It was 
therefore for the nephew, defendant respondent, to prove that he held under 
a valid wiir 

“ Section 13, Act I of 1869, lequires that unless the will of a taluqdar be 
in favour of certain persons therein specified, it must be registered within one 
month from the date of its execution The will of the late Mussumat Kutub- 
un-nissa was deposited with the Registrar in a sealed envelope, but was not 
otherwise registered during her lifetime 

It has heen urged in appeal that as this alleged defect was not in issue 
before the Court of First Instance it should not be noticed on appeal This 1 
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overruled, as it appeared to me that before giving a decree on a will, the Court 
was bound to satisfy itselt that the will was a valid one 

“ It wis then urged that the law did not require tl e will to be registered, 
and lastly that it was sufhcientlv registered 

** With legard to the first point it was argued that had the defendant 
lespondent been a minor, when the taluqdar died, lie would have been entitled 
to maintenance under part VIII of Act I of [ 979 ] 1869 and therefore 
he IS a person, who under the provisions Of the Act would have succeeded to 
an interest in the estate, if the taluqdar had died intestate Had this not been 
the meaning of s 13 of the Act, the words ‘ could have succeeded ’ and ‘ had 
died ’ would not have been used It is not cleai wh\ these woids were used 
The meaning would have been cleai had the sentence run ‘ a peison who 
under the provisions of this Act, or under the ordinary law to which persons 
of the donor s or testator s tribe and religion aie subject, would succeed to 
such estate oi to a portion thereof oi to an inteiest therein, if such taluqdai 
or grantee, heir or legatee, died intestate 

“ It appears to me that in construing s 13, Act 1 of 1869, the Oouit must 
ascertain whether the claimant is one who would have succeeded to the estate 
or portion thereof, or to an interest theiem, if the taluqdai had died intestate 
Taken in this light, the defendant lespondent would not come undei the 
exception, for had Mussumat Kutub un nissa died intestate, he, not being a 
minor when she died, would have inherited nothing The counsel s aigument 
is ingenious, but, if it weie allowed, the grandmother or brothei of a deceased 
taluqdai might succeed against the son on the strength of an unregisteied will, 
because she or he would have succeeded to an interest in the estate had the 
taluqdar died intestate before he married This cannot be the meaning of the 
Act, and I find against the contention ol the defendant lespondent that the 
will of Mussumat Kutub un nissa in favour of her nephew was required by law 
to be registered 

“ As legards registiation it is explained in s 2, Act I of 1869, that * legis 
tered means registered accoiding to the piovisions of the rules i elating to the 
registration of assurances loi the time being in foice in Oudh ’ The will of 
Mussumat Kutub un nissa was simply deposited undei the piovisions of pait 
IX, Act VIII of 1871 The special lules foi the deposit of wills weie not the 
rules relating to the registiation of assuiances To have made the legistiation 
valid there should have been registration under part VIII of the Act I must 
fand against the defendant respondent that the will was not legisteied as 
required by Act I of 1869 

“ The effect of this is that the will under which the defendant [ 930 ] res 
pondent claims to hold the property is declared invalid as far as the ialuq is 
concerned and plaintiff appellant is entitled to i deci ec as heir 

“ As regards the moveable proirert>, plaintiff’s claim is dismissed It was 
clearly the deceased s intention to leave that to hei nephew, and as it is not 
affected by Act I of 1869, the will, as far as it is concerned, vill liojd good 

“Plaintiff appellant is decreed the real property left by the late Mussumat 
Kutub-un-nissa. taluqdar of Gauria, with mesne piohts from the date of 
institution of suit, namely, 18th March 1881 No interest is allowed The 
rest of the plaintiff’s claim is dismissed 

“ The costs of this suit will be paid out of the estate, and the Court exe 
cuting the decree may deduct the amount of defendant lespondent s costs in 
both Courts from the amount to be paid by the defendant respondent to the 
plaintiff appellant on account of mesne profits ” 
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The defendant appealed 

Mr J G W Sykes and Mr J DtUht appeared for the Appellant 

Mr B V Doyne for the Bespondent I? 

The principal points in the argument for the appellant were Pi{rst, that 
the plaintiff’s case not having been put forward in the Court of First Instance, 
on the ground that the will had not been registered in conformity with s 13 of 
Act I of 1869, the Judge of the Onginal Court had rightly declined to dispose 
of the suit on that ground No issue had been fixed as to that question and 
as to non-registration, although that subject had generally been referred to, it 
had not been raised as a defence, with regaid to the requirements of the special 
law above mentioned The alteration, after evidence adduced, of the main 
questions raised between the parties was not permissible in a case like the 
present Beference was made to Govtnd Bamachandra Qokhle v Skek Ahmed 
L5 Bom H C ,Bep , 133 (a c j )] in which case the judgment referred to Marshall’s 
Beports, p 71 , Mussumat Sabtira Mmec v Muddhosoodzm Stugh (Marshall Bep , 
519) [981] was to the same effect , and in Bzirjore v Bhaqana (1 L B 10 Cal 
557) the parties had been held to the issues on which the trial had taken 
place 

It was also argued that the requirement m s 13 of Act 1 of 1869, of 
registration within one month, did not mean registration actually completed , 
there being several processes preceding the admission of a document to regis 
tration , and presentation for registration might, under some circumstances, 
be a su&cient compliance with the terms of the section It had been so here 
In connection with this reference was made to Mohammed Ewaz v Birjt Ball 
(L B , 4 I A , 167) In addition to the above it was contended that the 
relations between Kutub un-mssa and Abdul Ba/zak brought him within the 
contemplation of paragraph 4 of s 22 of Act I of 1869, the evidence showing 
that she had treated him in all respects as her son 

Counsel for the respondent was not called upon 

Their Lordships’ Judgment was delivered by 

Sir R. P Collier. — In this case Mussumat Kutub un nissa was the taluqdar 
of an estate called Gauria, under a sunnud granted to hei by the Government 
of India She died in 1879, having made a will on the 30th of April 1874 
The present suit is brought by hei heir at law, hei brother, who claims what 
he IS entitled to of her estate as heir The defendant is a nephew of hers, a 
sister’s son , and he sets up the wiU, under the provisions of which he was 
entitled to the taluqa and the greater part of her piopeity The plaintiff denied 
the execution of the will he imputed fraud, he denied the capacity of the 
testatrix, and in other ways impugned the will It is not necessary to dwell 
upon these issues, which both Courts have found against him, and which have 
not been argued again bv his counsel here A further question was raised 
which certainly had been alluded to, if not mentioned as distinctly as it might 
have been in the plaint, that the will had not been pioperly registered under 
the Oudh Estates’ Act, 1869 The Subordinate Judge declined to entertain 
this questiop, because it was raised at a late stage, when appaiently the evidence 
had been finished, and because on the settlement of issues it had not been 
suggested on either side that an issue should be raised on this point , and be 
found the will to be established Thereupon [988] an appeal was brought by 
the plaintiff to the Judicial Commissioner The Judicial Commissioner agreed 
wij^h the Subordinate Judge as to the factum and validity of the wiU, except so 
far as it was not registered , but he came to the conclusion that it had not been 
proi^rly registered under the provisions of s 13 of the Oudh Estates* Act 
That is the question befoie their Lordships Many other questions were raised 
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in the ingenious argument of Mr Sykes , but inasmuch as the greater part of 
them have been disposed of m the course of the Argument, their Lordships do 
not thmk it necessary further to advert to them 

The 13th section is to this efiect '' No taluqdar or grantee shall have 
power to give or bequeath his estate or any portion thereof, or any interest 
therein, to any person not being either (1) a peison, who under the provisions 
of this Act, or under the ordinary law to which persons of the donor’s or 
testator’s tribe and religion are subject, would have succeeded to such estate 
or to a portion thereof, or to an interest therein, if such taluqdar or grantee had 
died intestate ” Sub-section 2 follows, which is not material to the present case, 
and then come the words ' Except by an instrument of gift or a will executed 
and attested, not less than three months before the death of the donor or 
testator, in manner hereinafter piovided in the case of a gift or will, as the case 
may be, and registered within one month from the date of its execution ” 
There is an interpretation clause, which says *'iegistered means legisteied 
accoidmgtothe provisions of the rules relating to the registration of assurances 
for the time being in force in Oudh ” The two questions, then, which arise 
are these In the first place, was it necessary that this will should be 
registered ’ In the second place, was it registered 

The first queswon depends upon whether the devisee came under the 
description of persons m the fust sub section of clause 13 — " a person 
who, under the provisions of this Act, or undei the ordinary law, would 
have succeeded to such estate or to a portion thereof, or to an interest 
therein, if such taluqdar or giantee had died intestate ” The only plausible 
argument adduced on the part of the appellant on this sub section was 
that the appellant would have been entitled to maintenance, [983] which, 
if not an " estate or a portion thereof, ” was “ an interest therein ’ an^ 
therefore that a devise to him need not be registered Their Lordships are 
far from affirming that a mere title to maintenance would be such an “ interest 
therein ’ as would come within this clause , but it is not necessary to decide 
this question, because the section which, if at all, confers this right to mam 
tenance— 8 26 — (taken in conjunction with s 24), speaks of " nephews of the 
deceased, being fatherless minors,’ and it is not shown that this appellant was 
a minor eithei at the time ot the death of the testatrix or at the execution of 
the will It IS scarcely necessaiy to observe that undei s 22, which regulates 
the succession to taluqs, his claim cannot be supported There appears no 
pretence for speaking of him as an adopted son under the fifth clause , and none 
of the other clauses have been contended to be applicable to him 

This being so, it follows that the will is one which, in order to be valid so 
far as to pass the taluq, requires registration , and then we come to the question 
whether it has been registered in accordance with the Act 

The interpietation clause before referred to leads to the inquiry what were 
the rules relating to the registration of assurances for the time being in force ui 
Oudh They are to be found in Act VIII of 1871 It is to be observed with 
teference to that Act that it contains a ver\ distinct sot of provisions with 
respect to what is called depositing wills and legistering them Section 27 is 
in these terms ** A will may at any time be presented for registration,” that is 
one thing, — “ or deposited in manner hereinaftei provided, which is another 
thing When we pioceed with the Act we find that part VIII relates to 
presenting for registration wills and authorities to adopt Section 40 is in these 
tsrms The testator, or any person claiming as executor or otherwise under 
a will, may present it to any Eegistrar or Sub Eegistrar for registration ” 
Section 41 runs thus “ A will or an authority to adopt, presented for 
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registration by the testator or donor, may be registered in the same manner as 
any other document ’’ Part IX refers to the deposit of wills, and s 42 says **Any 
l9Si2 testator may, either personally or by duly authorized agent, deposit with 
any Begistrar the will m a sealed cover superscribed with the name of the 
depositor and the nature of the document ’’ Section 43 says On receiving 
such sealed cover, the Begistrar, if satisfied that the depositor is the testator or 
his duly authorised agent, shall transcribe in his register book No 5, the super- 
scription on such sealed cover, and note in the Begister and on the sealed cover 
the year, month, day, and hour of such presentation and receipt, together with 
the name of the depositor and the name of each of the persons testifying to the 
identity of such depositor, and the inscription, so far as it is legible, on the seal 
of the cover The Begistrar shall then place and retain the said cover in his 
hre proof box Section 44 says “If the depositor of any such sealed cover 
wishes to withdraw it, he may apply to the ^gistrar with whom it has been 
so deposited for the delivery of the cover , and the Begistrar, if satisfied as to 
the identity of the depositor with the applicant, shall deliver the covei accord 
ingly ’* And then, after the death of the testator, there is a provision for its being 
opened and registered So it appears that by the deposit of a will no informs 
tion IS given to anybodv who may seaich the register as to its contents, and the 
testator can at anv time during his lifetime withdraw it in the sealed envelope 
in which it was deposited , whereas, with respect to the registration, in the 
ordinary and proper sense of the word, of wills and other documents, there are 
provisions which would enable persons who searched the registei to ascertain 
the contents of those documents 

It appears, therefore, to their Lordships that the will was not registered 
in accordance with the provisions of s 13 of the Oudh Taluqdars' Act That 
being so, they are of opinion that the judgment ot the (^commissioner was light, 
that the will had no operation as far as the taluq was concerned , but as far as 
the personal property was concerned it had an operation, inasmuch as so much 
of it did not require to be registered , and he gave the defendant the benefit of 
its operation m that respect 

[ 985 ] Undei the circumstances their Loidships will hurablv advise Hei 
Majestv that the judgment appealed against should be afiirlned The appellant 
must pay the costs of the appeal Appeal dismissed 

Solicitor for the \ppellant Mr IV Buttle 
Solicitors for the Bespondent Messrs Baiiow and Uogeis 

[local 985] 

PBIVY COUNCIL 

The 12th and ISth Maich, 1M4 
PniiStNT 

Lord Blackburn, Sir B Placo( k. Sir B P Collier, Sir B Couch, 

AND SlJSi A HoBHOUSE 

, Jugul Kishpre Plaintiff 

veisus 

Jotendro Mohun Tagory and others Defendants 

[On appeal from the IJigh Court at Fort William in Bengal ] 


Test of what passes undor execution sale of Hindu widow* s estate 
Although a Hindu widow has, for somp purposes, only a partial or qualified right, 
title and Uitia(«5}t in the estate which was her husband’s, yet for other purposes she represents 
an absolute interest therein 
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The question, whether on the sale of the right, title, and interest of the widow in exe 
outioD of a decree, the whole interest, or inheritance in the family estate does, or does not, 
pass, depends on the nature of the suit in which the execution of thj decree takes place If 
the suit 18 a personal claim against the widow then merely the widow’s limited estate is sold 

If, on the other hand, the suit is against the widow in respect of the family estate, or 
upon a cause not merely personal against her then the whole of the inheritance passes by 
the execution sale The judgment which the decree has followed, ma\ be examined in order 
to determine which of these two results attends the execution sale of the widow’s righti title, 
and interest 

The principle in Batjun Doobey v Brtj Bhookun hall AwasU (I L R , 1 Cal , 133 , 
L R , 2 I A 275), referred to and applied 

Consolidated appeals against four decrees of the High Couit (29th April 
1881) (I L B , 7 Cal 357) founded on one judgment delivered on appeals preferred 
by the appellant against two decrees of the Subordinate Judge of Nuddea (12th 
September 1879), and two cross appeals 

This consolidated appeal raised the question, whether by the sale, in 
execution of a decree, of the right, title, and interest of a widow in the estate 
which had belonged to her husband, the r986] whole inheiitance passed to the 
purchaser, or only the widow’s interest for her life 

It arose out of the decisions m two suits brought to obtain possession of 
shares in zemindan lands, Dehi Ilatishala and Dehi Kagoj Pakhuria, num 
bered 243 and 118, respectively, m the tao/i of the Nuddea Collectorate, which 
belonged to Norendrochandra Eai and on his death passed to his widow 
Sarodamoyi 

The above were shares m the zemindari lands formerly held as joint 
family estate by the six sons of Nilkanto Bai, who died at the beginning of 
this century , and whose eldest son, Bhoirabkant Bai, was kurta, or manager, 
of the family estate till 1815, when he died, leaving his daughter named 
Umamoyi One of his five brothers, Nidhiram, survived him, and left one son, 
Norendrochandra Bai , as to whose widow, Sarodamoyi, arose the present 
question, viz , whether she represented the family estate of inheritance, or 
her own interest only 

In 1855 Umamoyi brought a suit against all the representatives of her 
father’s brothers, including Sarodamoyi, claiming for herself and her son the 
inheritance in a sixth share of the property which had belonged to Bhoirab- 
chandra Bai Poi the defence a gift and a partition were set up, both of which, 
in the end, were found inoperative by the Sadr Court , and on the 31st December 
1869, Umamoyi obtained, as next heir, a decree for possession of the pro 
perty claimed against all the defendants, including Sarodamoyi, together with 
an order for mesne profats and costs The judgment of the Sadr Court 
explains the state of things in the family (S D A Bep , 1859, p 1659) 

Umamoyi, on the 15th December 1866, brought to sale, in execution of 
the decree m her favour, all the property of the judgment-debtors, and purchased 
it herself Among these were the right, title, and interest of Sarodamoyi in 
the estate of her deceased husband, Norendrochandra Bai, viz , 24^ and 118, 
above mentioned 

Umamoyi made a gift of the property, so purchased by her, to her son, 
Gaur Mohun Bai, who sold it to the respondent, the Maharaja Jotendio 
Mohun Tagore 

[987] Sarodamoyi died in 1869, and on her death her deceased husband’s 
brother, Behan Lai, became entitled, as heir, to whatever remained of the 
estate, if anything remained, after the transfers above mentioned Behan 
Lai’s estate had been attached, before that date, by one Baghobebandra Banerji 
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who held a deorde against him , and in 1870, after the death of Sarodamoyi, 
this decree holder, in execution, sold Behan Lai’s interest in 243 and 118 
These interests were purchased by the respondents, Bambaksh and Bamdhone, 
Chetlanghis , and afterwards, in 1878, sold to the appellant Jugul Eisbore, 
who in the same year filed the two suits, out of which this appeal arose, claim- 
ing the estates so numbered In each suit there were three sets of defendants, 
including the present respondents 

The plaintiff claimed possession of the property on the ground that, at the 
sale in execution against Sarodamoyi, Umamoyi merely purchased the life- 
interest of a Hindu widow, and not an estate of inheritance , and that, on the 
death of Sarodamoyi, the title of the Maharajah who had purchased this 
limited interest only became extinguished For the defence it was alleged that 
the suit of Umamoyi was brought against Sarodamoyi and the co sharers in the 
family estate, and that the mesne profits and costs, in respect whereof execu- 
tion was sued out, were not the personal debts of Sarodamoyi, but were debts 
incurred m protecting the interests of all those who had any interest in the 
family estate, as well as her own rights So that, by the sale on execution, 
the purchaser acquired no mere life estate terminable on the death of Saroda- 
moyi, but the estate of inheritance absolutely 

In the Court of First Instance it was held that the decree made against 
Sarodamoyi was made in a suit in which she was only personally liable, and 
that the estate, in which she had only a life inteiest, did not pass by the sale 
in execution of decree, as an estate of inheritance 

On appeal to the High Court (Garth, C J , and McDoNELL, J ) that 
judgment was reyersed It was held that the nature of the suit, and of the 
decree against Sarodamoyi, must be regarded m order that it might be seen 
whether, under the sale, her own life-interest only, or the whole inheritance, 
passed [ 988 ] to the purchaser This depended on whether the suit was 
brought upon a cause of action personal to her, or upon one which affected the 
whole inheritance That oest being applied it appeared that Umamoyi’s 
object had been not merely to proceed against Sarodamoyi personally, but to 
obtain possession of her father’s share by inheritance in the ancestral property 
of which she had been deprived under colour of the alleged gift In the 
defence of that suit the heirs after Sarodamoyi were as much interested as 
sh^ was Accordingly the whole inheritance was sold in execution The 
judgments are printed in the report of the®appeal, Jotendro Mohun Tagore v 
^^fugol Ktshore (I L E , 7 Cal . 357) 

On this appeal — 

Mr 22 F Doyne and Mr J T Woodroffe appeared for the Appellant 
Mr jP H Come, Q C , and M'- / 2) Mayne for the Respondent 
For the appellant it was argued that the decree against Sarodamoyi for 
mesne profits and costs, in execution whereof the sale of the 15th December 
1866 had taken place, had proceeded upon a cause of suit which accrued to the 
decree-holder after the death of Norendrochandra Bai The debt established 
against Sarodamoyi for mesne profits and costs was, therefore, a personal 
r liability Even on the assumption that the respondent’s case could rest upon 
the atate of things anterior to the decree, the facts had not established legal 
necessity for the alienation of the family estate by the widow In the latter 
way alone could the right of the heix be affected by a sale of the widow's 
jr^ht, title, and interest The presumption that arose upon such a sale was, 
that the widow's estate alone was sold , and the evidence to establish affinna* 
tovely that the family inheritance had passed at the execution sale wae 
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Beference was made to Batjun Doobey v Brtj Bhoakun Lai Awash 
(I L B , 1 Oal , 133 , L B , 2 1 A , 275) , Kistomoyee Dossee v Prosunno Naratn 
Choiidry (6 W B , 304) , [989] Ishanchunder MtUei v Buksh Ah Soiidagv/r 
(Marshairs Bep , 614) , General Manager of the Durbhunga Ba^ v Maharaja 
Coomar Bamapui Stngh (14 Moo I A , 606) 

Counsel for the respondents were not called upon 

Their Lordships' Judgment was delivered by 

Sir B Peaoook. — Their Lordships are of opinion that the decision of the 
High Court IS correct, and that it ought to be affirmed 

The suits out of which these appeals arise relate to the share in certain 
joint family property which belonged to Norendrochandra, deceased 

The defendants claim through a sale in execution of a decree against 
Sarodamoyi, the widow of Norendro, who had succeeded to his share 

The plaintiff claims under a purchase at a sale aftei the death of Saroda 
moyi of the alleged interest of Behan Lai, as reversionary heir of Norendro m 
the said share, in execution of a decree against Behan Lai 

The mam question in the case is, as stated by the Chief Justice in deliver- 
ing the judgment of the High Court, whether, under the sale of the right, 
title, and interest of Sarodamoyi in her share of the family propeity, the whole 
inheritance in that share passed to the purchaser, or only the widow s interest 
subject to the right of the reversionary hen to succeed to the property at her 
death ’ If the whole heritance passed undei the sale in execution of the 
decree against Sarodamoyi, then the plaintiff is not entitled to succeed If, on 
the othei hand, the only interest that was sold under that decree was the 
qualified interest, which is usually called the widow s estate, then the reversionary 
heir was not bound by it, and the claimants under the purchase at the sale ih 
execution of the decree against him are entitled to succeed 

The suit in which the deciee against the widow, Sarodamoyi, was obtained 
was brought by Umamoyi, who was the daughter of Bhoirabchandra She 
brought a suit against the other members of the joint family to recover the 
share of the property [990] which belonged to her father, who, m his lifetime, 
was a member of the joint family Bhoirab having died without parting with 
his interest, Umamoyi, as his daughter, became entitled to bis share of the pro- 
perty , but some of the members of the joint family set up that Bhoirab, before 
his death, had executed a hibanamah by which he conveyed his share to them 
Sarodamoyi and the other members of the joint family, including Behan Lai, 
were made co defendants The record is very defective in many respects It 
includes a number of valuations and other documents which are wholly unneces- 
sary for the purposes of this case, and it omits many documents which were 
very important to be looked at Sarodamoyi, though made a party to the suit, 
did not appear Other members of the family appeared, and set up as a defence 
to the suit that Bhoirabchandra had conveyed his share bv the hibanamah The 
first Court dismissed the suit, holding that the hibanamah was •a genuine 
document Upon appeal to the Sadr Court, that Court held that the hibanamah 
was not a valid document, or binding upon Umamoyi as the daughter of Bhoirab 
chandra , and they reversed the decision of the first Cdurt, and decreed that 
Umamoyi should recover her share of the property, togethei witli mesne profits 
and the costs of the suit It was urged m the course of argument that Saroda- 
moyi never received those mesne profits , but it is unimportant whether she 
did receive them or not She was made a party to the suit and did not appear 
The other defendants appeared and set up a defence, and it was by reason of 
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that defence that the pnncipal part of the costs m the suit were mcorred 
Sao^odamoyi not having appeared, she was not represented at the tnal, but tba 
case was tried ex parte against her upon the evidence which was product 
by the other members of the family Upon that defence the Sadr Ootirt 
gave a decree against all the defendants If, in the execution of that decree, 
Umamoyi had attached and sold the right, title, and interest of all tha other 
members of the family, although one portion of it was represented by the 
widow, the whole property would have passed to the purchaser The rever- 
sionary interest of Behan would have passed, although the share of 
Norendro was represented by the widow If that [ 991 ] would have 
been the case, if the execution had been against the whole property, 
why should not it be so when the execution was against only the 
widow s share of the property ? The first Judge held that under the execution 
against Sarodamoyi the reversionary interest of Behan Lai could not have 
been sold He was quite right in that respect, because Behan Lai during the 
widow's life had no reversionary interest to sell , but it was a strong reason 
why, when the sale was against the widow, who represented her deceased 
husband’s share, the whole interest in the estate should pass under it It 
was held in the Shivagunga case, that although a widow has for some pur- 
poses only a partial interest, she has for other purposes the whole estate vested 
in her , and that in a suit against the widow in respect of the estate the 
decision is binding upon the reversionary heir Their Lordships (9 Moo I A , 
604) in that case say '‘Assuming her” — that is the widow — “ to be 
entitled to the zammdari at all, the whole estate would for the time be vested 
in her absolutely for some purposes, though m some respects for a qualified 
interest ” 

A difficulty was caused by s 249 of Act VIII of 1859, which enacted that 
the proclamation of a sale in execution shall declare “ that the sale extends 
only to the right, title, and interest of the defendant in the property specified 
therein ” In the case of a widow it is necessary that the proclamation shall 
make that statement But tnen there are many oases in which when the 
right, title, and interest of the widow is sold the whole interest in the estate 
passes In other cases the whole interest does not pass The case depends 
upon the nature of the suit in which the execution issues There are many 
authorities to that effect It is unnecessary to recapitulate them — they are 
referred to by the Chief Justice in his judgment in the High Court If the 
«uit IS simply for a personal claim against the widow, then merely the widow’s 
qualified interest is sold, and the reversionary interest is not bound b> it If, 
on the other hand, the suit is against the widow in respect of the estate, or 
for a cause which is not a mere personal cause of action against the widow, 
then the whole estate passes [ 992 ] In many of the cases, although the right, 
title, and interest of the widow had been sold, the whole interest in the estate 
was held to have passed and the reversionary heir to be bound by it 

In the case referred to Batjun Doohey v Bnj Bhookun Lall Awasii 
(L B , 2 L A , 275 , 1 L B , 1 Cal , 275) it was held that only the widow's 
qualified estate passed by the sale in execution That was a suit brought 
against a widow for arrears of maintenance It was stated in the judgment 
that the maintenance Vas a charge upon the inheritance , but the Judicial 
Committee held that the claim against the widow was for a personal debt due by 
the widow , although the maintenance might be a charge upon the inheri- 
tanoe» s^l the widow whilst m possession of the estate had received the 
profits and failed to pay the maintonapce The arrears created a personal 
iima against the widow, for which she was personally liable The Judicial 
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Oommittee held that the suit was to enforce the personal liability of the 
widow, and consequently that the execution in that suit passed merely the 
widow's interest 

Their Lordships think that, upon the authorities referred to by the Chief 
Justice, the Court was at liberty to look to the ]udgment to ascertain what 
was sold under the right, title, and interest of the widow Looking to that in 
the present case, their Lordships are of opinion that not only the widow s 
right, but the whole interest in the estate passed under the sale in execution 
of the decree 

Under these circumstances, their Lordships will humbly advise Her 
Majesty to afSrm the decrees of the High Court , and the appellant must pay 
the costs of these appeals 

Appeal dismissed 

Solicitors for the Appellant Messrs Sanderson d Holland 

Solicitors foi the Bespondents Messrs Miller, Smith d Bell 

MOTES 

[DECREE AGAINST HINDU QUALIFIED OWNER— WHEN SALE IN EXECUTION 

BINDS THE REVERSION— 

** If the suit IS simply for a personal claim against the widow, then merely the widow's 
qualified interest is sold, and the reversionary interest is not bound by it If, on the other 
hand, the suit is against the widow in respect of the estate, or for a cause which is not a 
mere personal cause of action against the widow, then the whole estate passes ’ — 10 Cal , 
985, at 991 

** No doubt it IB an important element also to take into consideration the form of the suit 
and to construe whether the suit is framed so as only to claim a personal decree against a 
limited owner or a decree which binds the entire inheritance ” — (1907) 6 C L J , 490, 
at 530 

If the foundation of the decree be a debt of the character for which the widow could 
have bound the entire interest, it is sufhciently clear as the result of Privy Council decisions, 
that even if the decree is based on the widow's contract and does not give a charge on the 
husband’s estate, and the reversioners had not been made parties to the suit or execution 
proceedings, the decree holder would be entitled to have the entire estate sold, and if in faot 
the entire estate was sold and bought by the purchaser, the reversioner could not dofeat»the 
purchaser’s title to the property — (1910) 34 Mad , 188 , 30 1 C , 348 

Where the suit for rent was brought against the limited owner alone and in respect of 
arrears which accrueit due after her father’s death, and she was in enjoyment of the rentb 
and profits, the liability for rent, it was held, should be regarded as a personal liability and 
ought not to be held as attaching to the reversion, unless the landlord proceeded to bring the 
tenure itself to sale under the special provisions of the rent law — (1898) 36 Gal , 365, at 399 , 
see also 17 C W N , 337 , 16 Oal 511 , mesne profits were made payable under a decree 
against a Hindu widow and others, being owed bv tbe estate , in a •^ait for contribution, a 
decree was passed against the widow in execution of which certain property was sold , it was 
held that the entire interest passed — (1895) 32 Cal , 974 See i^lso 16 C W N 1,070 

In (1864) 11 Gal , 45, the debt was the debt of the husband 

In (1898) 17 Mad , 208, it was held an immaterial circumstance whether the debt was 
the husband’s or not, in view of the proceedings k<wing been a personal decree against the 
widow But this position is hard to maintain During the proceedings, evidence may be 
given -(1918) M W N , 49 



10 OftL 008 bihoh &e v 

It maj be noted that in (1898) 17 Mad , 308, this case of 10 Oal , 986, was described as 
one m which ** the decree was {lassed against the husband But this appears to be erroneous 
since the decree appears to have been passed against Sharodamoyt herself 

Where there has been a sale of the tenure itself, the ordinary description in execution has 
been held not to out down the quantum of interest — (1902) 29 Oal , 818 

The terms * right, title and interest ' of the judgment debtor, the widow, are not of them 
selves conclusive as regards what passed by the sale — (1902) 29 Cal , 813 , (1899) 26 Cal 
677 

This case was incidentally referred to in (1885) 9 Bom , 198, where the alienability of 
vatcm tenures was discussed -- (1895) 20 Bom , 388 (representative suit against some of several 
Mahomedan heirs) Reference may be made to Mr B Sitarama Bao's excellent article 
on representative proceedings in the Madras Law Journal — (1910) 20 M L J p 823 ] 


[998] APPELLATE CIVIL 

The 16th July, 1884 
Present 

Sir Bichard Garth, Kt , Chief Justice, and Mr Justice Beverley 

BuDjit Singh and others Plamtids 

versufi 

Bunwari Lai Sahu and others Defendants 


Execution — Symbolical possession. Effect oj 

Where in execution proceodingh symbolical possession is given to a person, such posses 
Sion amounts to an actual transfer of possession as between the parties to the suit , but such 
possession has no such operation against third persons who are not parties to the smt 
Juggobundku Mukerjee v Ram CJiwider Bysack (I L R , 5 Cal 584, 5C L R , 548) explained 

This was a suit for possession of a certain share in mouzah Bahimapore 
So far as is material for the purposes of this report, the following statement 
of facts will suffice — 

On the 4th May 1866 one Bunwari Lai Sahu, in execution of a decree 
obtained by him against one Amrit Lai, put up for sale, and himself became 
the purchaW of, a five-gunda bhare in mouzah Bahimapore, but in conse- 
quence of subsequent litigation he did not obtain possession of these five 
gundas until the 12th September 1873, when symbolical possession was given 
to him 

On the 17th September 1866 Mussumat Lagan Kooer (as benamidar of 
h«^ husband Amnt Lai), sold six gundas of mouzah Bahimapore (in which 

* Appeal from Original Decree No, 78 of 1888 against the deorbe of Alfred C Brett, 

Esq , Ju^ of Tirhoot, dated the 24th of January 1888 
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were included the five gundas bought by Bunwari Lai) to one Bunjit Singh, 
who held actual possession of his purchase until forcibly dispossessed by 
Bunwari Lai on the 18th January 1879 

Bunjit Singh, on the 28th July 1882, brought this suit for possession of 
the five gundas ^hare in mouzah Bahimapore, against Bunwari Lai, Amnt 
Lai, and the representative of Lagan Cooei Bunjit Singh contended that 
bis adverse possession from 1866 to 1879 had put an end to the defendant's 
title under the sale in execution, whereas Bunwari Lai contended that the 
symbolical possession given him by the Court on the 12th September 1873 did 
away with the plea of limitation 

No oral evidence was taken at the hearing, the documents on [594] 
either side being admitted, with the exception of the perwana of the 12th 
September 1873 

The Subordinate Judge held that the symbolical possession given to the 
defendants in 1873 had the effect of vesting a sufficient possession in the 
defendants, so as to prevent the plaintiff's answer to the plea of limitation from 
setting up as against them a statutory title by limitation, and he therefore 
dismissed the plaintiff s suit as far as regarded his claim to the five gundas 

The plaintiff appealed to the High Court 

Baboo Mohesh Chunder Chowdhry (with him Mr 0 Gregory and Baboo 
Baghu7iandanPer^had)t for the Appellant, contended that the delivery of posses 
Sion by beat of drums being long after the plaintiff's purchase, and the plaintiff 
not having been a party to the proceedings in the suit in which symbolical 
possession was given to the defendants, such proceedings could not affect the 
plaintiff's title, or be used as evidence against him, and cited J'nggobundhu 
Mukerjee v Bam Chunder Bysack (I L B , 5 Cal , 684 , 5 C L B , 548), and 
Doyamdhi Panda v Kelat Panda (11 C L B , 395) 

Mr A H Khan and Baboo Chunder Madub Ghose for the Bespondents 

Judgment of the Court was delivered by 

Garth, CJ. (Bevebley, J , concurring) — think that the learned 
Judge has made a mistake in this case 

It is admitted that the defendant's purchase was prior to that of the 
plaintiffs’ , but the plaintiffs' case was, that as they were in possession of the 
property from the time of their purchase in September 1866 up to the year 
1879, they have acquired a statutory title by limitation as against the 
defendants 

In answer to this the defendants say that, under their decree against 
Amnt Lai the plaintiffs' vendoi in the year 1873, they obtained symbolical 
possession of the property in the usual way by process of execution, and the 
lower Court has held that this proceeding had the effect of vesting a sufficient 
possession in the defendants to prevent the plaintiffs from setting up as against 
them a statutory title by limitation 

We think that this is clearly a mistake Upon reference to the [996] 
Full Bench case of Jv/ggobundhu Mukerjee v Bam Chunder Bysack (I L 
B , 5 Cal , 584 , 5 C L B , 548), in which the effect of such a proceed 
ing in execution was fully considered, we held that the delivery in execution 
of symbolical possession, as between the parties to the suit, amounted to an 
actual transfer of possession from the defendants to the plaintiffs , that being 
the only means by which, as between the parties, the Court could effectuate 
and carry out its own decree 


685 



IJJL M Cal« Ms BOK^iT tiKOB to Btrj^wAiti lal sahu to [1884] 


But we especially guarded ourselves from saying that symboheal posses 
Sion would operate as a transfer of possession as against third persons, who 
were no parties to the suit , and the reason for this is very plain 

A suit might be brought, and a decree obtained, by a person who has 
neither title nor possession, against another person, who has neither title nor 
possession , and if the delivery of symbolical possession in such a suit were to 
constitute actual possession as against the true owner, who had been in actual 
possession, for many years, and who was no party to the suit, it would operate 
most unjustly 

It will be found that another case, to which we have been referred, viz , 
Doyamdht Panda Kelat Pamda (11 C L E , 395) is to the same effect 

As against the plaintiffs, therefore, who were no parties to the suit, we 
consider that the symbolical possession, which the defendants obtained in 
1873, was no possession at all 

But then the question remains, whether, as a matter of fact, the plaintiffs 
have, as against the defendants, acquired a statutory title by adverse possession ? 
And as the evidence which they were proposing to bring forward upon that 
point was considered in the view taken by the Judge to be unnecessary, we 
must send the case back under s 566 of the Code, m order that the question, 
whether the plaintiffs have obtained a statutory title against the defendants 
by adverse possession, may be properly tried Both parties will be at liberty 
to adduce evidence on this point, and the Court below will return its finding 
to this Court, with the evidence taken as early as possible 

We will then finally decide the appeal, and the question of costs will be of 
course reserved 

Case remanded 
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[EFFECT OF SYMBOLICAL P08SE8810M-' 

As against the judgment debtor this is efEective, but not as against third parties — 
SOWN. 49 40 WN, 297, 16 Bom 722 19 Bom ,620 5 I 0 , 273 10 I C 319 , 
16 Oal , 530 , 26 Bom , 358 , 275 , 21 Bom 98 , 1 Bom L R , 48 ] 
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The 30th July, 1884 
Present 

Sir Bichabd Garth, Kt . Chief Justice, and Mr Justice Beverley 

Jeo Lai Singh and others Defendants 

versus 

Gunga Pershad and another Plaintiffs " 

Bight, title, and interest. Sale of, of a registered holder in a tenure — Sale of 
right, title, and interest — Tenure, Sale of interest of registered holder 
in a, when there are other joint holders — Arrears of rent. Suit for, 
against one of several joint holders in a tenure who is alone 
registered — Beng Act VIII of 1869, ss 59, 64 

In execution of a decree against one of several joint holders of a tenure, when it is clear 
that what is sold, and intended to be sold is the interest of the judgment debtor only, the 
sale must be confined to that interest, although the decree holder might have sold the whole 
tenure had he taken proper steps to do so or although the purchaser may have obtained 
possession of the whole tenure under the sale 

But if, however, it appears that the judgment debtor has been sued as representing the 
ownership of the whole tenure, and that the sale, although purporting to be of the right* 
title, and interest of the judgment debtor only, was intended to be, and in justice and equity 
ought to operate as a sale of the tenure, the whole tenure must be considered as having 
passed by the sale • 

If the question is doubtful on the face of the proceedings the Court must look to the sub 
stance of the matter and not to the form or language of the proceedings 

Where a judgment debtor was alone registered in the s}iertsta of the zamindar as owner 
of a tenure but it appeared that his two brothers who wore joint in estate with him were 
entitled to an equal share with him in the tenure but that the judgment debtor was the 
manager , and when it appeared that the zammdar being only entitled to a share in the 
zamindari had obtained a decree against the judgment debtor alone for arrears of rent, and in 
execution thereof proceeded to sell his right, title, and interest under s 64 of the Rent Act, 
Held, that as the judgment debtor represented his brothers and as they were equally 
liable to pav the amount of the decree, upon the principle set out above the latter were not 
entitled to recover their share of the tenure which the auction purchaser had obtained 
possession of in execution of the decree against the judgment debtor 

[wn Doolar Ghand Sahoo v Lalla Chabeel Chand (L B , 61 A 47), and Bisaessut 
hall Sahoo v Maharajah Luchmessur Singh (L B , 6 I A , 233) commented upon 

In this case the plaintiffs sought to recover possession of two thirds of a 
tenure consisting of 50 bighas odd, alleging that it was their ancestral property 
which had belonged to their father, and on his death had come tathem and 
their brother Gupta Lai 

Gupta Lai, who was the eldest of the three brothers, was the manager of the 
property, and his name was alone registered in the zamindar's shensta as 
proprietor 

* Appeal from Appellate Decree No 978 of 1883 against the decree of H Bevendge, 
Esq , Judge of Patna, dated the 6th of January 1883, reversing the decree of Moulvi Mahom^ 
Nurul Hosain, Khan Bahadur, Second Subordinate Judge of that Distnot, dated the 21st of 
November 1881 


hlu% 10 Oal. 898 


^ JEO LAL SINGH &6 V 


The zammdar, one Mussumat Adhikan Eoer, who was entitled to an 8f 
annas share of the land in question, brought a suit against Oupta Lai for arrears 
of rent and obtained a decree In execution of that decree the right, title, and 
interest of Gupta Lai in the tenure was brought to sale, and purchased by 
defendant No 1, in the names of others who were also made defendants in the 
suit 

Defendant No 1, Sew Lai Singh, thereupon took possession of the whole 
of the tenure, and the plaintiffs accordingly brought this suit to recover their 
shares, alleging that not being debtors of Mussumat Adhikari Koer the decree 
against their brother did not affect their interest, and nothing passed to the 
purchaser except the right, title, and interest of the judgment-debtor The 
plaintiffs in their plaint admitted that they were members of a joint undivided 
family 

Jeo Lai Singh in his written statement denied that he was the purchaser, 
and pleaded that he was not a necessary party He further contended that the 
decree being for arrears of rent, the whole of the tenure was liable, and that 
the plaintiffs had therefore no right to object to the sale of their interest therein 

He also raised several other issues which are immaterial for the purposes 
of this report 

The first Court found on the facts that the rent account of the kasht 
sold stood in the name of Gupta Lai , that he was in arrears , and that as the 
suit was brought against him and the sale held in exe-[9983cution of the 
decree in that suit, the plaintiffs must also be taken to be debtors by implica- 
tion That they having failed to pay their rent and protect their right, they 
could not now come in and claim that their rights had been protected for them 

That s 59 of the Bent Act was inapplicable to the case, and that the 
property sold was sold for the debt for which the whole family was liable, and 
not for Gupta Lai’s own personal debt 

The plaintiff’s suit was therefore dismissed with costs 

This decision was howevei, reversed by the lower Appellate Court, which 
held that, as the sale took place under s 64, the zammdar was no better off than 
an ordinary decree holder who sold under a money decree, and therefore that 
he could only sell what his judgment debtor possessed that the plaintiffs 
being parties to the suit and not being bound to pay their brother’s debt in the 
way in which they would have been bound had he been their father, their 
rights in the property were not affected by the sale The Court also held that 
it made no difference that the name of Gupta Lai was alone registered in 
respect of the property 

The decree of the lower Court was therefore reversed, and the plaintiffs 
obtained a decree for possession of two-thirds of the property 

The first defendant, Jeo Lai Singh, now specially appealed to the High 
Court 

Baboo Mohesh Chunder Chowdhry, Munshi Mahomed Yusoof, and 
Mr C Gregory for the Appellant 

Baboo Chunder Madhub Ohose and Baboo Saltgram Stngh for the 
Bespondents 

The Judgment of the Court (Gari?h, C J , and Beverley, J ) was 
delivered by 

flarthf C.J* — ^The two plaintiffs in this case are the brothers of Gupta Lai, 
the defendant No 4, and they bnng this suit to recover from the defendant 
No 1 possession of their shares of an ancestral tenure which belonged to thext 
father Jogrup Mahton 
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^ This tenure was held under two zammdars, one of whom, Mussumat 
Adbikari Koer, was entitled to an 8 annas odd share in it, [999] and the other 
zamindar to the residue, the oolleotions of the two zammdars being made 
separat^y 

The defendant Oupta Lai was the eldest of the three brothers and the 
manager of the property, and his name only was registered as the proprietor of 
it in the zamindar’s shertsta 

The rent being m arrear, Adhikari Koer sued him (Gupta Lai) for her 
share of it, and obtained a decree But being only a part proprietor, she could 
not sell the entire tenure under s 59 of the Bent Law, but she brought to 
sale under s 64 the right and interest of Gupta Lai, the judgment debtor, and 
Jeo Lai Singh alias Kushi Singh, the defendant No 1, became the purchaser 
Under this purchase the defendant No 1 obtained possession of the whole 
tenure, whereupon the two plaintiffs, the brothers of Gupta Lai, who were 
each undoubtedly entitled to a share in the property, brought this suit to 
recover possession of their shares 

They contend that, as the sale was only of the right and interest of 
Gupta Lai, his share only in it passed to the purchaser 

The defendant No 1, on the other hand says that, as the decree was for 
rent due from all the brothers, and as the defendant No 1 was the manager 
and sole registered owner, representing all the brothers, the whole interest in 
the tenure passed by the sale 

The first Court dismissed the suit , but the Judge has given the plaintiffs a 
decree 

Against this the defendant No 1 has appealed, and the only question is, 
what passed by the sale to defendant No 1 

Upon this point we have been referred to two cases decided by the Pnvy 
Council • 

The first of these, which is relied upon by the plaintiffs, is Doolar Chand 
Sahoo V Lalla Chabeel Chand (LB 6 I A , 47) 

In that case one Gooder Khan and his three sisters were entitled as heirs 
to their father Bachoo Khan to a tenure consisting of a certain mouzah, Gooder 
Khan s share being 7 annas odd, and his sisters being entitled in separate 
shares to the residue 

£1000] The rent of this tenure being in arrear, the zamindar brought a 
suit against Gooder Khan for the whole rent, and obtained a decree , and in 
execution of that decree he applied by petition for a sale, not of the tenure itself, 
which he might have done, but '*for an attachment and sale of the ** judgment 
debtor’s property in it 

An order was made in accordance with that petition, and the sale notifi- 
cation expressly stated The rights and interests of other persons in the said 
property will not be sold b\ auction, besides that of the judgment-debtors ” 
Doolar Chand and others because the purchasers at the sale, and the sale 
certificate was m these teims — 

** Hence this certificate being made over to Doolar Chand, Baijnath and 
Bam Saran Kahoo, the auction-purchasers, it is proclaimed, that* whatever 
rights and interests the judgment-debtor has in the property aforesaid have 
ceased to exist from the 25th of fJuly 1872, the date of the auction sale, and 
become vested m the auction purchasers " 

Thereupon the purchasers were let into possession of the entire tenure, 
and a suit was afterwards brought against them by a person who had acquired 
the shares of the three sisters to recover possession of those shares 

In that suit the question arose, whether by the sale in execution the whole 
tenure passed to the purchasers, or only Gooder Khan’s share in it 
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It ytm one important element in that suit (which appears from the report 
of the High Court’s judgment, but does not apjiear in the report of the case 
before the Fnvy Council) that the name of the registered owner of the tenure 
in the zammdar’s shensta was Bachoo Khan, the father, who was dead , and 
as the parties were Mahomedans, Gooder Khan and his sisters did not constitute 
a joint undivided family, as they might have done if they had been Hindus 
Their Lordships held, under these circumstances, that as the zamindar, the 
decree holder, sued Gooder Khan alone , and as instead of selling the whole 
tenure, as he might have done, he sold only the right and interest of one of 
the heirs, Gooder Khan , and as the sale notification and sale certificate ex 
pressly confined [10013 the sale to the right of Gooder Khan, the shares of the 
sisters did not pass to the purchasers 

The othei case to which we were leferred is Btssessui Lall Sahoo v 
Maharajah Ltichmessur Singh (L E , 6 I A , 233) 

In that case two decrees had been obtained against one member only of a 
joint Hindu family for sums due for the rent of a mouzah, which had been 
taken on lease, as the Privy Council found, for the benefit of the family 
Under these decrees certain property, which belonged to the joint family, was 
sold in execution and the question afterwards arose in the case to which we 
are now referring, whether under that sale, the whole of the property passed 
to the purchaser, or only the share of the member of the family against whom 
the suits were brought, and it was held by their Lordships, that although 
there was some informality with regard to the form of the decrees, still as the 
decrees were obtained against the representative of the family in respect of 
a family debt, they could properly be executed against the joint property of 
the family 

Their Lordships, after referring to some other luthonties in support of 
that view, sa>, ' that in execution pioceedings the Court will look at the 
substance of the transaction, and will not be disposed to set aside an execution 
on meie technical giounds when they find that it is substantially right 

We think that these two cases afford an apt illustration of the principle b\ 
which we should be guided in the decision of the present case 

Wheie it IS clear from the proceedings that what is sold, and intended 
to be sold, IS the interest of the judgment debtor only, the sale must be confined 
to that interest, although the decree-holder might have sold the whole tenure 
if he had taken proper steps to do so, or although the purchasers may have 
obtained possession of the whole tenure under the sale 

But if, on the other hand, it appears that the judgment debtor has been 
sued representing the ownership of the whole tenure, and that the sale, 
although purporting to be of the right and interest of the judgment debtor only, 
was intended to be, and in justice and equity ought to operate, as a sale of the 
tenure, the [1002] w'hole tenure then must be considered as having passed by 
the sale And if the question is a doubtful one on the face of the proceedings 
or one part of those proceedings may appear inconsistent with another, the 
Court must look to the substance of ihe matter and not the form or language 
of the proceedings 

Thb case of Doolar Chand illustrates the first of these propositions , the 
case of *Bis8essur LallJSahoo illustrates the second 

Now, in the present case, Gupta Lai, the defendant No 4, was not only 
the manager, but the sole registered owner of the tenure , and Adhikan Koer, 
in claiming against him the entirety of her share of the rent, took the ordinary 
and propel 'course of suing the tenant, who m the zamindar’s shensta repre* 
sented the entire tenure 
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Moreover, when she had obtained her decree, she was unable, as she only 
owned a share in the zamindari interest, to sell the whole tenure under s 59 
She could only obtain her execution in the way in which she proceeded to 
enforce it, namely, by selling the right and interest of the judgment debtor 
under s 64 

But as between her and the persons interested in the tenure she had a 
right to treat Gupta Lai as the sole owner of the tenure, and when she sold 
his right and interest for the lent due, she was in our opinion, selling the tenure 
itself 

As his name was registered as the sole owner of the tenme, he lepresented 
his brother’s interests in it as well as his own The lent was due from them 
all, though he alone was sued for it, and as they were equitably liable to pay 
the amount of the decree, it was only just that their interests as well as his 
should be sold to satisfy it 

We think, therefore, that the judgment oi the Distnct Judge should 
be reversed, and that of the Subordinate Judge restored, with costs in both 
Courts 

Appeal allowed 


MOTES 

( SALE IN EXECUTION’ -WHEN INTEREST OF PARTIES OTHER THAN JUDGMENT- 
DEBTOR PASSES— 

Prtmd foctc, a person who is not a party to the suit cannot be aflectcd in person or pro 
perty bj anything that is done m the suit — 1 C L J , 500 at 514 Id C W N 2^0 at 
272 26 Cal , 677 at 697 

An exception exists under the statutory provisions of the Bent Liw where oy the whole 
tenure may be brought to sale in proceedings against the registered ten int alone — Id C W 
N 270 at 27 2 Where the btatutor> procedure is not followed the sale is to be treated as if 
it were a sale in execution of an ordinary money decree — (1903) dO Cal ,550 dO I A,, 81 at 
87 A suit by the assignee of the decree who was not also the assignee of the land does» not come 
within this — (1904) 1 C L J 500 nor is a suit under the Public Demands Recovery Act — 
6 C W N , 302 

Another exception is whore proceedings are taken igainst persons holding a representative 
character, (c g persons having power to act on behalf of or to deal with the interest of, 
others) in circumstances justifying their being treated as representative proceedings — 13 
C W N , 270 at 27d 

Such circumstances hive boon recognised when the dcfoudaiit was the A a? to of the 
Mitakshara family — 10 Cal 996 (as cxpl unod in 13 O W N 270 Id C W N 746 at 749 
but sec also the different explanation in 26 Cal b77 at 699 where this point is treated as 
lUdmaterial) , (1890) 14 Bom , 597 when the defendant had been, as a matter of fact, the 
person hold out by the unrecorded persons as their representative in other suits — (1699) 26 
Cal 677 , when the persons sued are all the registered owners representing, consequently 
the ownership *of the whole tenure — (1884) 10 Cal 996 as explained in (1899) 26 Cal , 677 at 
^99 which IS explained in 10 C W N 176 set also (1887) Id C W N 270 at 27d where 
this case was doubted , 

Accordingly the presumption was not applied whdre the co shareis were Mahomodans, 
one of whom alone was registered in the shvrtsta (1888) 13 C W N , 270 nor where the uii 
recorded tenant’s interest had been transferred is the recorded tenant presumably did not 
represent the transferee, 10 C W N , 176, nor where the salt had* been held at the lustaiiee of 
a fractional landlord for his sh ire of the rent — (1905) 10 C W N , 176 at 180 4 C L J , 
68 (1^)13 0 W N 746 

A suit would he for declaration of liability to sale in execution of the interests of persons 
not made parties thereto —(1895) 23 Cal 302 ] 
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Cioosj appellate civil. 
The 30th July, 1884. 


Pbesent 

Sis Bicbabd Garth, Et , Chief Justice, and 
Mb Justice Beverley 


Bam Pershad Chowdry and others Plaintiffs 

verfua 

Jokhoo Boy and another Defendants ’ 


Decla/ratory suit, (jround of — Waste by a Hindu widow — Mitakshara Law 

It IB open to a Hindu widow to give over possession to a stranger to the extent of her in 
terest in the estate , but actually to favour the claims cf the latter, and allow him to enter 
his name in the landlord's ahertsta, would have the effect of setting up an adverse title as 
against the reversionary heirs, upon which a declaratory suit could he 

The plamti^s, as the brother’s sons of one Bikramajit, brought this suit for 
possession of thirty nine bighas fifteen biswas of oulturable and orchard land 
in mouzah Bilaur, pergunnah Pawar, on the allegation that Mussumat Khati 
(defendant No 2), who held the property as the widow and sole heiress of 
Sheo Shahai Chowdry, the only son of Bikramajit, had, in collusion with 
Jokhoo Bov (defendant No 1), given up the entire possession of the property 
to him, and allowed him to record his name m the landlord’s shertsta The 
plaint also prayed that it might be declared that defendant No 1 had no right 
of inheritance to the property Jokhoo Boy, the -principal defendant, con 
tended that inasmuch as the husband of Khati had predeceased his father, he 
(the defendant) held the property through his mother, the daughter of 
Bikramajit, on whom the property had descended in the ordinary course 
of succession, nor were Sheo Shahai or his widow ever in possession of the 
property 

The Munsif found that Sheo Shahai had succeeded to his father, and the 
widow having died after the institution of the suit, gave the plamtiiis a decree 
as reversioners under the Mitakshara law 

On appeal the Subordinate Judge dismissed the suit, on the ground 
that the plaint disclosed no cause of action, and that '' the mere fact of causing 
or allowing another’s name to be registered in the landlord s shertsta is not 
waste, so as to entitle the reversioner to step in and take possession of the 
property '* 

[loot] The plaintiffs appealed to the High Court 

Baboo Chwnder Madhvh Ghose and Baboo Romesh Chmder Bose for 
Appellants ^ 

Baboo Mohesh Chunder Chowdhry and Munshi Mohamed Ymoof for the 
Bespondents 

The facts and arguments fully appear in the Judgment of the Oourt^ 
(OaBTHf Q J , and Bbvbrlby, J ) which was delivered by 

Garth C J — The plaintiffs in this case are the heirs of the brothers of 
one Bikrapiajit Singh, who is said to have died in 1262 fuslu 

Bikramajit admittedly left a widow called Sabja, and a daughter, called 
Hoona, who is the mother of the defendant No 1 He also had a son, 
Sheo Shahai Singh, whose widow, Khati, is defendant No 2 , and one, — the 

* topeal from Appellate Decree No 1012 of 1888 against the decree of Baboo Troiloky- 
Nath lui^r, 9soond Subordinate Judge of fU^ahabad, dated the 26th of March 1883, reve^ 
mg the draee of Moulyi Abdul Aziz, Third Munsif of Arrah, dated the 18th of Msrds 1892 
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mam*^i8Sti6 in the ease, so far as the question of title is oonoerned« is» whether 
or not this son survived his father 

The plaintiff’s case was that he did survive his facher, and that after his 
death his estate descended to his widow, Khati, and that they ^the plaintiffs) 
virore the reversionary heirs 

The defendant’s case, on the othei hand, was that Sheo Shahai Singh 
died before his father, and the estate then passed to Bikramajit’s widow, 
Sabja, and after her death to their daughter, Moona, who, with her son, the 
defendant No 1, has taken possession of the property 

The plaintiffs brought this suit on the following allegations They say, 
m paragraph 2 of the plaint, that after Sheo Shahai’s death his widow Khati, 
came into possession of the estate, and that Sheo Shahai s mother, that is 
Sabja, used to live jointly with Khati, and receive her maintenance up to the 
time of her death in 1276 

Then m paragraph 5 they go on to say that the defendant No 1, having 
fraudulently brought the defendant No 2 under hib inlluence, entered upon 
possession from Agrahan 1277 , and (in paragraph 6) that defendant No 2 
having relinquished her right and possession, and having got the name of 
defendant No 1 registered, has put him into possession 

[1005] And the> accordingly pray that their title as reversioners may be 
(leclared as against defendant No 1, and that in consequence of defendant 
No 2 having wrongfully given over the property to defendant No 1, they, 
the plaintiffs, may be declared entitled to recover immediate posbession of it 
The defence was, as already stated, that the plaintiffs had no title as 
reversionary heirs , that Sheo Shahai died before his father , and consequently 
that his widow, Khati, the defendant No 1, never inherited the property , 
but that, on the contrary, hrst, Sabja, and after her death m 1264^, the defen- 
dant No 1 and his mother Moona, have been in adverse possession ^ 

Defendant No 2 died during the pendency of the suit , and for this reason 
the hrst Court (erroneously as it seems to us) did not think it necessary to try 
the question of possession Having found as a fact that Sheo Shahai survived 
his father, the Munsif came to the conclusion that the plaintiffs were entitled 
to a decree for possession, as being the reversionary hens 

It IS clear, however, that if Sabja and Moona, and the defendant No 1 
have been all along in adverse possession as against Khati, this circumstance, 
though it might not operate to bar the plaintiffs title as reversioners, may 
nevertheless be important as showing that Sheo Shahai never in fact succeeded 
to his father’s estate Khati was admittedly out of possession at the time 
when the suit was brought, and it is a circumstance well worthy of considera 
tion that the plaintiffs put the death of the mother Sabja at so recent a 
period as 1276 

The Subordinate Judge disposed of the case on a ground quite irrespective 
of the question of title He held that, assuming the plaintiffs to be the 
reversionary heirs, the plaint disclosed no valid cause of action , and he accord- 
ingly dismissed the suit, leaving the question of rights to be determined hereafter 
It has been contended before us that this’ decision of the lower Appellate 
Court was wrong, and that the plaint, as originally framed, disclosed a 
Bulboient cause of action 

It seems clear to us that, so far as the suit was one for immediate posses- 
sion, It could not have been brought during the lifetime of Khati Assuming, for 
the sake of argument, that the estate was properly vested in her, she had a 
nght, of course, to dispose of [1008] it for the term of her hfem any manner 
she thought fit But it is clear from the plaint and written statement, as well 
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as from the issues raised in the hrst Court, that the mere faot of the defendant 
No 2 having given up to the defendant No 1 the temporary possession of the 
property, is by no means the real cause of complaint 

It is obvious that the question between the parties is a very serious one 
of title, and possibly also of adverse possession , and what the plaintitts say is, 
not that the defendant No 2 has merely allowed the defendant No 1 to 
enter upon possession in her inttreU, but that she had favoured his claims to the 
ownership of the property as against those of the plaintiils and that he has 
accordingly had his name legistered in the landlord’s sh&tista as the trueowner 
This is in fact setting up an adverse title as against the plaintiffs , and it 
IS plain from the written statement and the issues that this is the declared 
intention of defendant No 1 

The suit, therefore, seems to us to be pieoisely one of those which are 
referred to by the Privy Council m the late case of hri Dut Koer v Hansbuttt 
Koerain (I L R , 10 Cal , 324) 

In that case a Hindu widow had alienated her husband’s estate, not for 
any legal necessity, oi for her own personal benefit, but with a view to change 
the succession, and to give the inheritance to her own heirs, in preference to 
those of her husband , and the latter, under these circumstances, brought a suit 
to obtain a declaration, that the alienation made by the widow was only valid 
for her life, and void as against the reversionarv heirs 

The High Court in that case had refused to interfere but the Pnvy 
Council held that the plaintiffs were entitled to a decree 
In page 332 of the report their Lordships say — 

“ It is laid down, and m their Lordships’ opinion correctly, in Shyama 
Charan Sircar’s Vyavastha Darpana, that if a widow, without consent of her 
husband’s heirs, dispose of his property for purposes not sanctioned by law 
they are entitled to interfere, and prevent any such wrongful alienation by her, 
yet it IS clear, that a widow mav alien her own interest If then she executes 
[10071 a conveyance valid for her own interest, but pin porting to convey a 
larger interest to the grantee it is difhcult to see how the reversioner can get 
any l&liefy except by a declaration that the conveyance is void pro tanto 

He cannot set the deed aside, because it is partly valid , nor can he affect 
the iKDSsession, which the widow has a right to keep or to give up to another 
Such suits as this would seem to be, at least in many cases, the only practical 
mode of enforcing the heir s right to interfere with a widow s alienation ’ 

The principle thus laid down by their Lordships appears to us to apply, 
almost with greater force, in the present instance 

The defendant No 2 is not only charged by the plamtitts with having 
made an alienation of hei property, which might be good foi her life, and void 
as against the reversionaiv heirs, but they say that she has relinquished the 
proixirty in favour of a rival claimant, the defendant No 1, who, apparently, 
with her full consent and concurrence, has been registered as the absolute 
owner 

It appears to us that this is the very case in which the reversionary heir 
18 justihed in asking the Court £o interfeie 

It IS true that undei the present Limitation Act his rights as against the 
rival claimant might not be affected by limitation (see the Full Bench case of 
Srina^ Kur v Prosunno Kumar Ghose (I L R , 9 Cal * 934) , but it is obvious 
that, apart fron> limitation, cases may, and often do occur, in which silence, oi 
apliarent acquiescence on the part of a reversioner, in assertions ofhu rights as 
against the wrongful acts of a rival claimant, may throw a cloud over his title, 
and tend senously to jeopardise bis rights 
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In such cases it is often most desirable, in the interests of justice, that the 
question should be brought before the Court with as little delay as possible , 
and we consider that in this instance the plaintilfs were perfectly justified 
(assuming, of course, that their title is what they state it to be), in asking for 
the assistance of the Court The case must, Jtherefore, go hack to the Subordi 
nate tfudge in order that the issues may he properly tried with a due regard 
to these observations 

The costs m both Courts will abide the result 

Case remanded 


MOTES 

I Aft to when reversioner can sue for declaration that the alienation by a Hindu widow 
are not binding, see 32 Cal , G2 , 18 M L J 275 R A L J 464 11 Cal 791 14 Bom , 
612] ^ 


[1008] APPELLATE CIVIL 

The Wth July, 1884 
Prfsent 

Sir Richard Garth, Kt , Chief TusticI’, and Mu Tusticp Beverley 

Nundo Pershad Thakur Plaintiff 

vmsus 

Gopal Thakur Defendant 

Vie emption — Ceremonies— Claim trheie theie are siveral co shaiers — Tendi^ 

of puce foi the land claimed- One oat of seveial co sharers claiming a 

right to pi e emption 

A person seeking pre emption declared his right thereto when he first heard of the sale in 
the presence of witnesses and, as soon as was possible on the same day in the presence of 
the same witnesses, demanded his right from the \endors and the purchasers Heldy that it 
was unneoessar) that hr should again state when making his demand or that his witnesses 
should testify to the fact, that he had declared his right as soon as he heard of the sale 

The principle of the law of pre emption is that the pre emptor should assert his right 
as soon as he has heard of the sale that he should demand his right from the vendor or 
purchaser or on the ground in the presence of witnesses and this assertion and demand 
may be simultaneous but if they are not the pre emptor when he makes the demand is 
required to make a declaration before witnesses that he asserted his right when first he 
heard of the sale 

In a suit for pre emption it is unnecessary to prove a tender of the actual price paid for 
the pr'iperty claimed it being sufficient if the person claiming the right to pre emption states 
that he is ready to pay for the land such sum as the Court may assess as the proper price 
for the property 

Under the Sunnu law the right of pre emption may be exercised by one or more of a 
plurality of co sharers • 

This was a suit claiming a right of pre-emption over certain lands apld by 
defendants Nos 4 and 6 to defendants Nos L, 2 and 3 • 

* App^l from Appellate Decree No 669 of 1883, against the decree of Baboo Dineih 
Cbunder Boy, Subordinate Judge of Tirhoot, dated 29th of December 1882, reversing the 
decree of Moulvi Mahomed Nurul Hosain, Munsif of Tajpore, dated 3lBt of January 1862 
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The plaintiff sued as a shofa khuht to obtain his right of pre-emption over 
a ten-gunda two-oowne share in mouzah Bishenpur Lukhmi, bearing the touzi 
No 1666 The share claimed was sold by defendants 4 and 5 to defendants 
1, 2 and 3 under a hobala, dated the 1st June 1881 

This kobala purported to sell^a share in mouzah Bampur [1009] Bishen 
as well as the share claimed in the smt, and the consideration for the 
two shares was set out as Bs 700, no specified separate sum being set out as 
the value of either of the shares sold It appeared that mouzah Bishenpur had 
been partitioned into two estates beanng touzi Nos 1656 and 1657, and that the 
plaintiff was a shareholder m No 1656, in which the defendant^ 4 and 5 ha^ 
also a share, the defendants 1, 2 and 3 being the sharehoiHers of No 1657 

The plaintiff stated that he first learnt of the sale from one JhuUu Thakur 
who, on the 15th July 1881, at mouzah Bishenpur, informed him that the share 
claimed had been sold for Bs 400 And that on the same day he performed the 
ceremony of talvin ynowasibat, by exclaiming — ** I have purchased tbe^roperty 
sold for a consideration of Bs 400 and at the same time called upon the per- 
sons present in the assembly to bear witness , that on the same day he duly per 
formed the ceremony of taluhi ishhad, by taking with him the purchase money 
and witnesses^and going to the house of the defendants 4 and 5 in mouzah 
Kusour, and after asserting his right of purchase, demanding the return of the 
kobala, and calling upon the witnesses to bear testimony , that, on the refusal 
of the defendants 4 and 5 to return the kobala, he went accompanied by 
witnesses to the first defendant, Gopal Thakur, and asserted his right and asked 
for the return of the kobala, calling upon the witnesses to bear testimony , and 
that he subsequently went to the defendants 2 and 3, accompanied by witnesses, 
and in the same manner asserted his nght of pre-emption and asked for the 
return of the kobala and that he lastly went to the locality of the share 
\ 3 laimed, and proclaimed his right of pre emption in the presence of witnesses, 
and performed the ceremony of talubi tshhad, calling upon his witnesses to bear 
testimony to the fact That, on the defendants refusing to return the kobala 
be brought this suit, asking that his right might be declared on payment of 
Bs 400 or such other sum as might be found to be the value of the propert\ 
claimed 

Defendants 1, 2 and 3 stated that, although mouzah Bishenpur had been 
partitioned by the Collector into two distinct kulums, and although they were 
not the proprietors of the kulum in which lay the share claimed in the suit, 
they were shareholders in the [1010] other kulum, and as the 3 ulher and 
mmaksayer and 70 bighas of cultured land had not been partitioned but belonged 
jointly to both kulums, they were therefore joint proprietors with the plaintiff 
in these lands and no right of pre emption could be claimed as against them, 
and they further contended that the two ceremonies had not been duly performed, 
and that the plaintiff was aware of the sale pnor to the 15th July 1881 

The Munsif found that the defendants 1, 2 and 3 could not be considered 
oo-sharers with the plaintiff, and that, therefore, the latter had a nght to bring 
the suit , that the two ceremonies had been duly performed , and that the 
plaintiff was unaware of the sal5 until the 15th July 1881 

The defendants appealed^ ^ 

The Subordinate tTudge found that the plaintiff had other oo-sharers in the 
estat0i^o 1656. who had not been made parties to the suit and that the nght 
of pre-emption liras extinguished where there were several sharers m the estate 
claimed and where, as in this case, it had not been shown that the other 
oo- 0 ha]:ers had surrendered their claim to pre-emphon , and further that the 
plaintiff bound to prove that Bs 400 was the price given for the share he 


686 



OOPAIi THAKUR [1884] 


LL.R. 10 Gal. iOii 


claamed, and that he had failed to do so , that he had duly made his claiih m the 
talubt^mowastbai, and that the plaintiff had not declared, when performing the 
zshhad, nor had his witnesses testified to the ^aot, that the principal 
demand by invocation of witnesses had been duly made He therefore 
allowed the appeal and dismissed the smt 

The plaintiff appealed to the High Court 

Baboo Uma Kali Mookerjee for the Appellant 

Baboo Basendro Nath for the Respondents 

JudOmant of the Court was delivered by 

Garth, C J — We think the Court below has fallen into error on several 
points of law in this case 

The facts are these Mouzah Bishenpur Lukhmi, otherwise called Gahi, 
has been partitioned into two estates, bearing Nos 1656 and 1657 on the touzi 
of the Mozufferpore District The plaintiff is a proprietor of No 1656, in which 
the second [101 0 party defendants had also a small share This share they 
sold to the first party defendants, who are proprietors in estate No 1657 
The plaintiff accordingly brought this suit to establish his right of 
pre emption to purchase the property so sold 

Now it appears that, at the time the butwara was made, the julkur, 
nimaksayer, and some 70 bighas of culturable land were left in the joint 
possession of the proprietors of both estates, and were not partitioned, and the 
plaintiff and the first party defendants were both joint co-proprietors in the 
same The Subordinate Judge considers that tins circumstance gave the first 
party defendants a right equal to that of the plaintiff to purchase the property 
in question But this clearly is not so The plaintiff, who was a co sharer of 
the defendants second party in No 1656, had a preferential right of purchasinj^ 
lands forming part of that patti as against the defendants first party The 
case quoted b> the Subordinate Judge — Golam Ah Khan v Agurgeet Boy (17 W 
R , 343) — appears to be precisely in point The Subordinate Judge attempts 
to distinguish it on the ground that in this case there were 70 bighas of " culti- 
vated and ryatti lands ” left ijmali but we think this is a distinction which 
makes no difference in the present ease 

Then it appears that there are other co sharers in estate No 1656, and 
the Subordinate Judge seems to think that for this reason the plaintiff’s suit 
will not lie 

But here, again, we Jhink he is in error The provision of the Maho- 
medan law on which he has relied, is peculiar to the Imamiyah Code, which is 
not generally applicable in this country The Sunni law, which prevails here, 
allows the exercise of the right b> one or more of a pluiality of co-sharers 
(Tagore Law Lectures for 1873, pp 518 19) Moreover, it does not appear that 
this objection was either taken in the written statement, or when the issues 
were framed between the parties 

The next point on which we think the Subordinate Judge erred is this 
It appears that at the time when the first party defendants purchased the 
property in suit, they also by the same [1012} conveyance purchased a share 
in another property , and the consideration paid for* both properties was 
Bs 700 The plaintiff alleged that the price assessed by the parties far the 
property tn amt was Rs 400, but he offered in his plaint to^liay any further 
sum which the Court might find the property to be worth The first party 
defendants did not deny this allegation, and no issue was raised upon the 
pomt The allegation was, moreover, supported by the statement of one of 
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tha vendors We think the Subordinate Judge, therefore, was wrong in saying 
that the plaintiff was bound to prove the alleged separate price for the land in 
suit, and in finding that he had not offered a proper price for the property 
We think that it was impossible to gather from the defendant s wntten state- 
ment that this objection would be raised in the suit , and that if the Sub- 
ordinate Judge considered it a proper objection to be taken for the first time in 
appeal* he should have remanded the case, in order to give the plaintiff an 
opportunity of pioving his allegation But in pomt of fact it has been 
frequently ruled, that a tender of the price paid is not necessary in such cases , 
and that it is sufficient if the person seeking pre-emption agrees to pay any sum 
which the Court ma^ assess as the proper price of the pioperty See Jahangeer 
Buksh V Bhickaree Lall (11 W E , 71) , Heera Lull v Mooiut Lall (11 W E , 
275) ^^ubee Baksh v Kaloo Lashker (22 W E , 4) , and Lalga P'9 a sad v Debt 
Prasad (I L E , 3 All , 236) 

The real defence to the suit was not that the price offered was insufficient, 
but that the plaintiff was awaie of the purchase long before the date on 
which he says he became aware of it , and that, in fact, the property was 
offered to him and that he declined to purchase it This defence has, so far 
as we can see, completeh broken down 

Lastly, the Subordinate Judge says 'Then as to the performance of 
the ceremonies of talubs, I see that the principal demand by invocation of 
witnesses was not, even according to the statements of the plaintiff s witnesses, 
duly made For one of the mam ingredients in the taliibi tshhad is the 
declaration by the shafi that he made the claim in the talubi moimubat {t e , 
immediately after the hearing of the sale) and this none of the plaintiff’s 
witnesses testify that the plaintiff [1018] did That an omission to do this is 
fatal to the plaintiff’s suit was held by the High Court, in accordance with 
ffhe provisions of the Mahomedan law in a case which was cited from page 462, 
vol 24 of Sutherland’s Weekly Eeportei 

Now, what the Subordinate Judge means in this passage is appaiently 
this: — that the plaintiff s witnesses do not say that at the time of the talubi tsh 
had the plaintiff stated, in their presence, that he had claimed his right of pre 
emption (m other words, performed the talubi-viowasibat) as soon as he 
heard of the sale And this omission on the plaintiff’s part, the Subordinate 
Judge, relying on the ruling of this Court in the case cited by him, considers 
to be fatal to his suit The facts of that case are not set out in the report , 
and it may be that some considerable time elapsed between the performance 
of the two ceremonies In the present case, howevei , the two ceremonies 
followed immediately upon one another, if indeed they were not pei'formed 
simultaneously It would appear from the authorities that the talubi-ishhad, 
or demand with invocation of witnesses, should take place eHher in the presence 
of the vendor or of the purchaser, or on the land which is the subject of dispute 
The Hedaya says that the ceremony is performed “ by the shafi taking some 
person to witness, either against the seller (if the ground sold be still m his 
possession) or against the punchaser, or upon the spot regarding which the 
dispute has arisen,’ and the form of affirmation should be to the following 
effect " Such a person has bought such a house, of which I am the shafi, 1 
have aheady claimed my privilege of ahafa and now again claim it , be therefore 
witness thereof ” — (Hedaya, III, 671 72) And the Putawa Alamgin (V 268) 
tells us that this ceremony is only necessary " if at the time of making the 
talubi^mowasibat or immediate demand, there was no opportunity of invoking 
witnesses , as for instance, when the pre-emptor at the time of the hearing of 
the sate was absent from the seller, the purchaser and the premises^ But if he 
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heard it in the presence of any of these and had called on witnesses to attest 
the immediate demand, it would suffice for both demands, and there would be 
no necessity for the other The principle of the law indeed seems to be this 
First, that the pre-emptor should assert his right as soon as he hears of the sale , 
and, £1014] secondly* that he should demand his right from the vendor or pur- 
chaser or on the ground in the presence of witnesses , and of course this assertion 
and demand may be simultaneous But if they are not, the pre emptor, when 
he makes the demand, is required to make a declaration before the witnesses 
that he asserted his right when first he heard of the sale And the reason of 
this seems to be that, m the absence of witnesses at the time of the assertion or 
talubt motiastbat, the declaration of the pre emptor himself shortly afterwards 
was good evidence that he had really asserted his right without delay But 
in this case the witnesses in whose presence the plaintifi demanded his light 
from, first, the vendor, and then the purchasers, were also present when he 
first heard of the sale, and asserted his intention of claiming his right It was, 
therefore, unnecessary for him to go through the form of reminding them that 
he had claimed his right as soon as he heaid of the sale The witnesses all 
say that they proceeded at once with the plaintiff to tJie houses of the vendors 
and the purchasers, and that he then and there demanded his right of pre 
emption Under these circumstances, we think that it was not necessary that 
the plaintiff should go through the empty form of reminding the witnesses of 
what they had just heard We may add that it does not appear that this 
objection was taken in the fust Court 

Finding then, as we do, that the lower Appellate Court has fallen into 
several errors on points of law we must set aside its decree, and send the 
case back for a new tiial We think that the costs in both Courts should 
abide the event 

Case remanded • 


NOTES 

[ ThiK ca.sG wab overraled m (1890) 17 Cal , 548 » and this o\ erruhng case was fullowod 
111 (1894) Ih All , S83 , (1898) 20 All , 457, 499 (1904) 27 \n IBS Sec also (1911) 34 All 
1 1 A L J , 569 , 6 S L R 107 ] 
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The 8th August, 1884 
PBBSENT 

Mb Justice Tottenham and Mb Justice Nobbis 


A B Miller, Offg Beoeiver of the High Oourt (in respeot of the Estate of 
Khettermoni Dassee) Defendant 

versus 

Bam Banjan Ghakravarti Plaintiff 


Becetver — Sanction of the Court for Receiver to sue and be sued 
The Rooeiver of the High Court does not represent the owner of the estate for which he 
IS Beoeiveri but is merely an officer of the Gonrt, and as such cannot sue or be sued, except 
with the permission of the Court 

[1015] The plaintiff who was a co sharer with the defendants in a oeitain 
zamindari, Shah Alampore, sued his co-sharer (each of whom collected and 
received their share of the lents of the zamindari separately) for a sum of 
Bs 44,030, which he alleged he had paid away for Government revenue m 
order to preserve the entire propeity from being sold for arrear of Government 
revenue ' 

It appeared that by mutual arrangement with defendant No 1, 
Khettermoni, the plaintiff, had been in the habit, for several years, of paying 
the share of Government revenue due from defendant No 1, who was the 
zamindar of a 3-anna share and durpatnidar of a 6 gunda share m the estate, 
setting the payment oft against certain moneys due by him to defendant No 1 
for the rent of certain patni and durpatni tenures, and adjusting the account of 
such payments On the 12th June 1880, the estate of Khetteimoni was, by 
order of the High Court, placed m the hands of the Beceiver of the High Oourt 

Subsequently to this last mentioned order, the plaintiff paid the Govern 
ment revenue according to the arrangement above mention^, and applied to 
the Beceiver of the High Court to adjust the account, but no adjustment 
having been come to, he brought this smt for the purposes above mentioned, 
making both Khettermoni and the Beoeiver, with his othei co sharer, parties 
to the suit It did not appear that the plaintiff had, however, obtained the 
permission of the Court to institute the suit against the Beceiver 


The defendant No 2, the Beceiver of the High Court, put in a written 
statement, and stated therein that he bad obtained permission of the Court to 
defend the suit, contending that being a public ofiicer ’ he was entitled to 
notice of suit under s 424 of the Civil Procedure Code , and that being in 
possession under an order of the High Court, he could not be disturbed in such 
possession without the leave of the Court, and that such leave not having been 
obtained, the suit ought to be dismissed 


The defendant Khettermofii also put in a wntten statement which is 
itnmatenal for the purposes of this report 


The Subordinate Judge found that notice under s 424 was not necessary, 
the suit not being one for damages on account of any wrong done by the 
Beoeiver m his ofiicial capacity and in the [1016] discharge of his official 
duties , refernng to the case of Shahebzadee Shahunahah Begtm v Ferguson 


* from Onginal Decree No 268 of 1882 against the decree of 8 

Esq , JuSIge of Beerbhoom, dated the of June 1882 


0 Taylor, 
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(I L B , 7 Cal , 499) And as regards the point of sanction, he found that 
no authority had been produced for the contention that the sanction of the 
High Court must be first obtained before suing its Beceiver , and on the ments, 
after setting ofi a certain sum due to the Beceiver as rent, gave the plaintiff a 
decree for a pare o{ his claim 

The Beceiver, defendant, appealed to the High Court 
Mr Sale, Mr Dunne, and Baboo Bhobam Chum Dutt for the Appellant 
Baboo Mohtm Mohun Boy and Baboo Surrendra Nath MuttyloU for the 
Bespondent 

Mr Sale contended that the possession of a Beceiver was merely the 
possession of the Court, and that any attempt to disturb that possession with 
out leave of the Court was contempt of that Court 

That a Beceiver, being in the position of an agent for the owner, and 
having no interest in the property, could not be made personally liable and 
ought never to be a party, either as plaintiff or defendant, citing Wilkinson v 
Oangadhar Strkar (6 B L B , 486), Kerr on Beceivers, pp 124, 126, 156 , De 
Winton V The Mayor of Brecon (28 Beav , 203), Ames v The Trustees of the 
Birkenhead Docks [20 Beav , 332 (353)] , Defries v Creed (34 L J Ch , 607) , 
Hawkins v Gathercole [1 Dr , 12 (18)] 

Judgment of the Court was delivered by 

Tottenham, J (Norris, J , concurring) — The appellant in this appeal 
18 the Beceiver of the High Court The learned counsel, who appears for him, 
urges onlv one objection to the decree of the lower Court, and that a technical 
one He says that it is a point of principle and therefore he contends for it 
The objection is this that there was no authority of the Court for making the 
Beceiver a pait\ to this suit The plaintiff made him a defendant and a 
substantial defendant without having obtained the leave of the High Court 
It appears to us indubi Cf 017]table that this contention is valid It is an 
elementary matter that the Beceiver of the High Court does not represent the 
owner of an estate He is an officer of the Court, and as such cannot sue or 
be sued except vMth the pei mission of the Court 

As against the Beceivei , therefore, the decree must be set aside with costs 
in both Coui^ts 

The costs of the Beceivei will be in proportion to the claim against him 

ippeal allowed 

NOTES 

[RECEIVER— SANCTION OF THE COURT— 

In the later cabe of (1891) 18 Gal 477 (481) the Court btated that it had been referred to 
this case and said that it did not altogether agree with the general terms of this decision 
Refernng to this Mr Woodroffe in his Receivers (1903) Ist Edn p 242 remarks * In what 
respect the Gourt disagieed is not stated, but it is a well nigh universal rule in all Courts 
that a Receiver may not bring a suit without having first obtained leave of the Court 

Where the usual form is not followed, the Receiver has only those powers which arc con 
tamed in the order of appointment — (1867) 14 Cal , 323 

Where property in the hand of the Receiver is intended to bo affected by fbe result of 
the litigation, the Receiver is a proper and necessary part> to such suit by way of addition 
to and not in substitution for the parties primarily responsible— (^910) 14 C W N , 663 
The sanction of the Court is not a copdition precedent, (1910) 8 I C , 1 
The sanction of the Court is necessary even for the Magistrate to make an order on him 
under sec 145 of the Or P C , 1898 

The Receiver being an officer pf the Court, any party aggrieved by his conduct should 
seek redress fn the very proceeding in whysh he was appointed receiver — (1902) 26 Mad , 
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APPELLATE CIVIL 

The 22nd July, 1884 
Present 

Sir Richard Garth, Kt , Chief Justice, and 
Mr Justice Beverley 

Isree Pershad Singh and another Defendants 

verms 

Nasib Kooer and others PlaintiSs 

Hindu law — Mitaksharu — Shat e of wtdou mother on paittlioii in anoestral 
and pi oceeds of ancestral propen ty 

A Hindu mother on partition is entitled to a share equal to that ol a son both in the 
ancestral property of her husband and in all propertv acquired with the proceeds of such 
ancestral property 

Svdanund Moiiapattur v Sootjamofiey Dayee (11 W R 436) di**scuted from 
This was a suit by a Hindu widow to obtain aftei a partition had been come 
to in the family (the family being governed by the Mitakshaia law), a share in 
such property equal to the share of a son 

Nasib Kooei, the plaintiff, was the wile of one Baijnath Smgh who died 
in 1263, leaving him 8ur\iving his two widows and four sons, members of a 
joint Mitakshara famih \ftei the death of Baijnath the family remained 
under the management ot Nasib Kooei In 1276 Kasida Kooer (the othei 
^idow) died , and in 1281 a separation took place in the joint family, and the 
properties were partitioned off , no share in this partition was allotted to Nasib 
Kooer, although she letained in her possession the whole of a certain mouzah 
called Lodipore after their separation the two eldest sons continuea to live 
together, whilst the two younger lived also by themselveb Nasib Kooei, 
according to her own [ 1018 ] statement which was disputed, was living at 
Lodipore In Maich 1878 the two eldei brothers (defendants Nos 1 and 2) 
brought a suit against Nasib Kooer for partition of mouzah Lodipore, in which 
the Court directed a partition, and directed that a one fifth share should bt 
allotted to Nasib Kooer as the widow of Baijnath Singh to whom the mou/ah 
had formerly belonged Nasib Kooer then demanded fiom her sons a one fifth 
share in the whole of the estate left by Baijnath Singh The two younger 
sons (defendants 3 and 4) expressed their willingness to make over to her a 
one-tenth share in the estate, and on the refusal ot the elder brothers to 
make over the remaining one- tenth share, Nasib Kooer brought this suit on 
the 2dth July 1882 for the purpose of obtaining possession of one-fifth share 
of the estate The defendants Nos 1 and 2 contended that the plaintiff had 
waived hei right to partition, and that certain of the properties claimed were 
acquired by them after the death of their father The defendants 3 and 4 
were made pro forma defendants and did not dispute their mother’s claim 

The Subordinate Judge held that the plaintiff had not waived her right to 
share in the partition , and on the other question (issue No 6), as to what 
properties were acquired by the defendants after Baijnath’s death, and whether 
or not the plaintiff was entitled to share in them, he found that the defendants 

* Appeal from Original Decree No 303 of 1882, against the decree of Baboo Matadin Hoy, 
Bi^sdur, Subordinate Judge of Gya, dated the 25th July 1882 
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had failed to prove that any property had been exclusively acquired by any one 
of them , but that, on the contrary, the properties which were purchased after 
the death of Baijnath Singh, were purchased at the time the plaintiff was 
acting as the guardian of her sons, and were purchased out of the proceeds of 
certain properties left by their ancestors and acquired by her husband, and that 
no property had been purchased since the partition He therefore, gave the 
plaintiff a decree 

The defendants Nos 1 and 2 appealed to the High Court 

Bahoo Mohesh Chtinder Chowdhry and Baboo Amerkah Mookerjee for the 
Appellants contending that, although the plaintiff was entitled on partition to 
shaie in the ancestral property, which came to the family through Baijnath, 
yet she was not entitled to share in any of the properties which had been 
purchased by them, or [1019] her as manager, since Baijnath’s death, nor to share 
either in the proceeds of the ancestral property since Baijnath's death or in any 
other property which might haye been purchased with those proceeds Gunga 
Pershad v Sheodyal Singh [9 0 L E , 417, (420)] 

The case of Sudannnd Mohapattur y Bonomallee (1 Marshall, 317, 120) 
shows that property acquued from the income of ancestral property is not to be 
considered ancestral property 

Mr C Gicgonj (with him Baboo T C Paulit) ioi the Bespondent cited 
Sudanund Mohapattur v Soorjoomoney Dayee (11 W E, 436) and shudanund 
Mohapattur v Bonomalleo Dass Mohapattur (6 W E , 256), and Macnaghten 
Conn Hindu Law pp 51 and 54, as showing that a. Hindu mothei could share 
in the proceeds of ancestral property, also Mayne*% Hindu Law, p 250 

Judgment of the High Court was deliyered b> 

Garth, C J — This suit was brought by the plaintiff, Mussumat Nasib* 
Kooei, to lecoyer a one fifth share of the estate of hei deceased husband, Baij 
nath Singh, under these circumstances 

Baijnath Singh was the head of a Mitakshara family, consisting of his two 
wives (the plaintiff, and one Mussumat Kasida Kooer, who is since dead) and 
foul sons, who are the defendants in this ^uit, and the family weie possessed 
of several ancestral properties 

Baijnath died on the 13th \ughran 1263 Fusli , and after his death, and 
that of Mussumat Kasida Kooer, the four brothers separated, and a partition 
of the family property was made by the plaintiff with the consent of her sons, 
the plamt'ff letaining in her own possession an estate called Lodipore, upon 
the ground that it was her sUrdhan 

At this time, it appears the two eldei brothers (the defendants 1 and 2) 
separated themselves from their two younger brothers (the defendants 3 and 4), 
who continued to live with the plaintiff, and afterwards, the defendants 1 and 2 
brought a suit against the plaintiff for a partition of Lodipore, upon the ground 
that it was not the plaintiff’s ^tridhan^hvit was gubject to partition like the rest 
of the ancestral property This suit was successful, and consequently the 
plaintiff had to give up the [1020] exclusive possession of Lodipore, which 
was declared to be subject to partition • 

The plaintiff then brought this stut to recover her one-fifth share of the rest 
of the ancestral property She says, that when the partition took place, she was 
content to forego her share, upon condition that her exclusive right to Lodipore 
was admitted, but as she has been now deprived of four fifths of Lodipore, she 
insists upon her right to a one fifth of the rest 
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Ifte lower Court has decreed her claim , and, as we consider, justly Wd 
think it plain that she only waived her right when the partition was made upon 
the understanding that she was to retain Lodipore , but now that she has been 
deprived of that, she is justified id insisting upon hei rights under the partition 
A question, however, has arisen upon the sixth issue which we have 
thought it right to hear fully argued The appellants (defendants 1 and 2) 
contend that the plaintiff is not entitled to a share in any of the properties, 
which have been purchased by them (or by her as the manager of the property), 
since the death of Baijnath out of the proceeds of the ancestral estate They 
say, that although the plaintiff (as Baijnath’s wife), is entitled upon partition to 
an equal share with a son all the anceHral property ^ which came to the family 
through Baijnath, she is not entitled to a share either in the proceeds of that 
property since Baijnath s death, or in any other pioperties which have been 
purchased with those proceeds 

It IS argued that a wife is only entitled on partition to a share of that 
which was her husband’s, because she has to be maintained out of that pro- 
perty, and her share upon partition is given to hei as representing, or instead 
of, her maintenance , but no part of the property before partition is hers , it 
belongs to the sons conjointly , they may spend the proceeds of it as they think 
proper , and whether they spend those proceeds, or hoard them up, or purchase 
other property with them, the wife has no part or lot in those proceeds 

In support of this view we have been referred to certain texts of the 
Mitakshara, and to an expression of opinion by Mr Justice MiTTBR m the 
case of Ounga Per^had v Sheodyal Singh (9 C L R , 417) 

[ 1081 ] The question there was, whether m the case of a Mitakshara 
family, consisting of a father and sons, the sons were entitled to any share in the 
•property which their father had purchased before their birth from the proceeds 
of an ancestral estate Mr Justice Mitteb savs that m his opinion they 
were not He considers that property acquired out of the income of ancestral 
property is not property inherited, and, therefore, it the father acquired such 
property before the birth of his sons, they had no interest in it 

The view thus expressed b> Mr Justice Mitter would, if it were established 
law, seem in favour oUhe defendants argument in the present case, because, 
if the proceeds of ancestral property, although hoarded up or laid out m other 
property by the sons, are to be considered as the self acquired property of the 
sons, there would seem good reason why the mothei should not have an> 
share in them upon partition 

* But this was only an expression of opinion by Mr Justice Mittbr and 
the case was decided upon another ground In fact, that learned Judge 
observes, that as his opinion was opposed to a previous decision of this Court 
m the case of Sudanund Mohapattur y Soorjoomoney Dayee (11 W B , 436), 
he could not have overruled that decision without referring the point to a Full 
Bench 

In this case, of course, v^e are m the same position , and although we 
much respect the opinion of Mr Justice Mitteb, especially in a matter of this 
^ kind, we think we ought not to refer the point to a Full Bench, unless our 
oyta i^ew was that Mr Justice Mitteb was right 

We find, however, other authorities besides the case m the llfch Weekly 
^porter, which are certainly in conflict with Mr Justice MlTTEB’S view 

Macnaghien m his ** Considerations on the Hindu Law,'* p 51, lays down 
the thus The mother shall not be entitled to share m the property 
acquired by the individual exertions of one of her sons, nor in the property 
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^uired by the joint taertions of them all, unless it shall appear that suoh 
aequisitions were made out of the patrimonial wealth, m which case she shall 
be entitled to share in the increase of the patrimonial wealth upon partition ** 

(1022] And, again, on page 54 he says Partition, to entitle the mother 
to a share, must be made of anoestorial property or of property acquired by 
means of anoestorial wealth 

And Mr Mayne, in his work on Hindu Law, quotes this last extract from 
Macnaghten as being the approved rule in such oases 

We think, therefore, that as these authorities seem strongly in favour of 
the plaintiff, and as we do not see any suoh reason to the contrary as would 
justify us in referring the question to a Full Bench, we should decide the point 
in favour of the plaintiff and dismiss this appeal with costs 

Appeal dismissed 

MOTES 

£ As for the share allotted on a partition between the gr'indson ind the great grandson, 
see 31 Oal . 1066 ] 

£ 10 Gal loss] 

ORIGINAL CRIMINAL 

The 2l8t July, 1884 
Present 

Mr Justice Field 

Queen Empress 
versus 
Mathews 

Incriminating statement by prisoner to Police Officer — Evidence 
of Police Constable 

A policeman on being cross examined stated, that when he arrested the prisoner, the 
prisoner said to him, some Chinamen at the time of the occurrence came out with hatchets , 
m re examination the policeman so far altered the words stated to have been used by the 
prisoner as to substitute for the words at the tune of the occurrence the words af the tune, and ^ 
on being asked if the prisoner had explained ** what time ” answered, he said at the time 1 
struck the deceased 

Counsel fpr the prisoner interposed and objected to the evidence The Standing Counsel 
contended that he was entitled to clear up a matter which had been left in doubt by the cross 
examination 

Held, that the evidence could not be given • • 

One Mathews had been committed to the Sessions by the Presidency 
Magistrate of Calcutta, charged with murder At the trial a Police ofiioer was 
examined for the prosecution, and m the course of cross-examination gave the 
following answer to Mr Gasper, who appeared for the defence 

A — ^The prisoner, when I arrested him, said ** some Chinamen at the 
time of the oocurrenoe came out with hatchets ” 

Umi Be^amined by the Standing Counsel (Mr Phtlltps) 

s OAl< — « 706 
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© —Did the accused use the word ** occurrence ? ” 

A — He said ** at the time 

^ — Did the accused explain what “ time ? ' 

J — He said “ at the time I struck the deceased ' 

Mr Gasper — I object to this 

[Field, J — The evidence cannot be given I must instruct the jury to 
put out of their minds anvthmg the present witness, being a policeman, may 
say implicating the prisoner by quoting words alleged to have been used by 
the prisoner himself J 

The Standing Counsel (Mi Phillips) -Your Lordship will hear me on 
the point 1 am entitled to obtain an answer to the question 1 have asked, 
even if the reply should bring out any statement or part of a statement made 
by the accused implicating himself to the witness The Court will remember 
that my question is directed to clear up a matter left m doubt by the cross 
examination, not an independent enquiry started b> the prosecution The 
witness used an ambiguous expression the time I am entitled to fix the 
precise meaning he attached to these words Foi instance, if the accused had 
said to the Police officer I did not kill the deceased with a knife, but shot 
him with a pistol , and the cross examining counsel extracted from the witness 
the statement that the accused had used the words " I did not kill the deceased,” 
surel\ the prosecution in re-examination is entitled to get from the witness the 
whole statement made by the accused on the occasion 

[Field, J — I don t think you would be entitled to have the words in 
extenso You might perhaps get the witness to say the accused had qualified 
that statement, but ^ you could not have the exact words he used if they 
^amounted to an incriminating statement The law is imperative on the 
*pomt 1 

Mr Gasper — As the witness has already given us a part of the statement 
made by the accused, I prefer the whole statement being given to the jury, as 
the whole statement shows that he did not strike the deceased with a knife 

[Field, J — I am afraid 1 cannot permit that the law is imperative in 
excluding what comes from an accused person in custody of the l^olice if it 
incriminates him 1 

MOTES 

[5m also the following cases —16 Cal 589 2 C W N 702 at 708 , 7 All C46 19 

Bom 368] 
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[1024] OBIGINAL OBIMINAL 

The ^8th, 29th and 30th July, 1884 
Presbjst 

Mr Justice Field 

The Queen Empress 
versus 

Grees Ohunder Banerjee 

Evidefice— Absence of entry in a book irrelevant — Act I of 1882, s 34 Reply, 
Prosecutor's right of — Criminal Procedure Code, Act X of 1832, ss 289, 292 
Though under 8 34 of the Evidence Act the actual entries in books of account regularly 
kept in the course of business are relevant to the extent provided by the section, such a book 
ih not by itself relevant to raise an inference from the absence of anv entry relating to a 
particular matter 

The fact that the accused has during the cross examination of the witnesses for the 
prosecution, used certain documents and that such documents have been put in as evidence 
on his behalf does not entitle the prosecutor to the right of reply, if when asked upon the close 
of the case for the prosecution whether ho means to adduce evidence, the accused says that 
he does not 

This was a private prosecution at the instance of one Mohendro Nath Holder, 
an attorney of the High Court, the charges consisting of forgery , using as 
genuine a forged document, and giving false evidence 

The charges were brought in respect of a promissory note and certain* 
letters purporting to be in the handwriting of the complainant, which had been 
used by the accused as genuine in a certain suit in the Calcutta Court of 
Small Causes 

Mr 0 C MulUck and Mr Deva foi the Prosecution 

Mr M P Gasper, Mr Trevelyan and Mr Boy for the Defence 

During the examination-in -chief of the complainant, he said, inferring to 
a book of account before him — 

“ This IS my cash book It is written up by me It is kept in the 
oidinai'y course of business I am in the habit of entering in this book all 
sums received by me and all sums paid away by me I did not receive from 
the accused the sum of Bs 500 on the 26th day of October or on any othei 
day ** 

Mr Mullick (to witness) — “ Look at your book and say whether or not 
it contains any entry of a receipt by you of Rs 500 from the prisoner on the 
2btb day of October 1880 or on any other da> and he tendered the book as 
evidence to show that no such entries existed * 

[1023] Mr Gasper objected to the admissibility of the book itself for the 
puri^ose for which it was sought to be used He leli^ onT s 34 of the Evidence 
\ct, and contended that though that section made an entry in a book of account 
relevant, it did not also make the absence of an entry equally relevant The 
value of such evidence is absolutely ml 

Mr Mulhch pressed the question 
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Fiblp, J ^It IS no doubt fair of the prosecution to produce the book to 
give the prisoner en opportunity of seeing if the entry is there, but I think the 
book itself is not relevant to disprove the alleged transaction by the absence of 
any entry concerning it 

During the progress of the trial, Mr Oasper put certain documents into 
the hand of the witness for the prosecution, and having proved them by cross- 
examination, tendered them in evidence, and had them marked as exhibits on 
behalf of the prisoner, at the same tune intimating that he would contend that 
by so doing he did not give the counsel for the prosecution the right of 
replymg upon his case in the event of no witnesses for the defence bemg 
call^ 

When the case for the prosecution had closed, Mr Gasper had stated that 
he did not intend to call any witnesses 

Mr Mulhck contended that under s 292, coupled with s 289 of the Cri- 
minal Procedure Code, he was entitled to a reply, in consequence of the 
documents above referred to having been put in He argued that it was 
impossible for the prosecution to predicate what use the defence intended to 
make of the documents which had been put in 

Mr Oasper was not called upon 

[Field, J — You knew when summing up your whole case that they bad 
been used for a certain purpose in cross examination, and you had an oppoi 
tunity of observing upon them The Criminal Procedure Code being a penal 
statute, the principle to be applied in oonstnung those sections is, that the 
construction most favourable to the prisoner must be adopted In this view I 
hold that under s 292 the prosecution is not entitled to a reply ] 


MOTES 


[ 1 ABSEMGB OF ENTRIES- 

Messrs Ameer All and Woodroffe lu their commentarieb upon the Evtdencc ict 1673, 
(5th Edn , (1911), p 343), make these remarks — ** The decision cited (10 Cal , 1024) il it is to 
be taken to have ruled that the fact of the absence of an entry is not evidence at all under any 
section of the Act is, it is submitted, erroneous, and has not in such sense been followed — 
Soffummll V Manraj (1900) 4 C W N ccvii In Bam Pershad v Lakpati Kosr^ 30 Cal , at 
p 347, I^rd DAVEY referred to R v Grecs Chunder, 10 Cal , 1024, and Lord ROBEBTSON 
said, ** The Act applies to entries in books of account, but no inference can be drawn from 
the absence of an entry relating to any particular matter *’ but this remark must bo taken 
with reference to the preceding statement of oouneol which referred to sec 34, Indian 
Evidence Act, 1872 

This section which presupposes the existence of an entrv and deals with the question how 
iar eswfent tentries tendered in evidence may fix parties with liability does not obviously applv 
where there is no entry Evidence that there is no entrv is not admissible"' under this 
section, but may be so under other sections of the Act, as for instance, the ninth and 
eleventh sections 

These remarks have now the support of the decision of MOOKBBJBE and CaRMDUFF, JJ tn 
(1911) 17 C W N 108 See also the observations in (1902) 35 All, 90 at 100—101 

II RlftHTbFRBPIiY- 

As regards the right of reply, merely b> reason of documents being put in, during and 
for the purposes of cross'pxamination of Grown witnesses, aee also (1866) 14 Cal , 245 , (1890) 
17 Oal 980 , 14 Bom 480, ctmbra (1892) 14 AH 212 ] 
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[10863 OBIMINAL BEFBBENOE 

The 22nd July^ 1884 
Present 

Mb Justice Tottenham and Mr Justice Norris 


Queen-Bmpress 

versus 

Autal Muchi 


Evidence — Criminal Proceduie Code — Act X of 1S52, s 610 — Report of 
Additional Chemical Examiner ' 

A document purporting to be a report under the hand of an Additional Chemical 
Examiner ’* upon a matter or thing submitted to him for analysis and report, cannot be 
received in evidence under s 6i0 of Act X of 1882 

This was a reference under s 438 of the Code of Cnminal Procedure 

One Autal Muchi was charged by a Deputy Magistrate under ss 428 — 
511 of the Penal Code for an attempt at cattle poisoning 

At the trial, the evidence against him was that he was seen by the 
villagers to offer bamboo leaves to some cattle , that the villagers suspecting 
him, searched him and found upon him a small packet ^containing some white 
powder It was then proved that the packet found upon him was made over 
to the Civil Surgeon of the station for transmission to a Chemical Examiner in 
Calcutta , there was, however, no evidence to connect the packet produced in 
Court with the packet stated to have been made ovei to the Civil Surgeon , 
and the report which purpoited to give the analysis of the packet produced 
was signed by a i^erson styling himself " Additional Chemical Examiner ” 

The Deputy Magistrate found the prisoner guilty and lined him two rupees 

The District Magistiate, after calling upon the Deputy Magistrate for an 
explanation, referred the case to the High Court 

No one appeared on the reference 

The Opinion of the Court (Tottenham and Norris, JJ ) was as follows — 

The conviction in this case must be set aside, and the hne, if realized, 
refunded There is no evidence on the record to show that the packet received 
by the Chemical Examiner in Calcutta was the packet taken fiom the pnsonei , 
the packet is traced into the [1027] hands of the Civil Surgeon and no furthei 
We are at a loss to understand why the Civil Surgeon was not called , but even 
if the identity of the packet had been established, we think the certificate pro 
duoed and put m at the tnal was not admissible m evidence Section 510 of 
the Code of Criminal Procedure enacts that a document purporting to be a 
report under the hand of the “ Chemical Examiner or Assistant Chemical 
Etaminer*' may be used as evidence in any inquiry the certificate in this 
case IS signed by a person styling himself Additional Chemical Examiner,*’ 
and IS of no more value as evidence than a piece of waste paper 

^ Oimmal Rsfsrsnoe No 101 of 1884 from an order passed by the Deputy Magistrate of 
Bordwao, Moulvi Ikram Russouli dated 12th June 1884 
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SenouB miscarriage of justice may result from the production of certi 
ficates such as the one under discussion the local Government may, perhaps, 
move the Government of India to amend s 510 by the insertion of the words 
and Additional Ohemical Examiner " therein 

Conmction set ande 


(10 Oal 1027] 

CRIMINAL REVISION 


The dlst July, 1884 
Present 

Mr Justice Tottlnham and Mr Justice Nuhkis 

Jeebunkisto Roy and another Petitioneis 

versus 

Shib Chunder Das Opposite Part\ 

Discharge of accused — Further enquiry , Powey s to dnect — Cyimmal Procedure 
Code {Act X of I88i), ss 2'}!, 437 

An accused having been discharged after a full cnqair> befon i ( oinpeteut Court is 
entitled to the benefit of such discharge, unless some further evidence is disclosed Conse 
quently an order made by a District Judge directing a further onquirv to be hold under s 487 
of the Criminal Procedure Code in a case where a Magistrate had discharged the accused 
under s 263 was not warranted bv law, when there had been i full enquirv by i competent 
Court and when no further evidence was disclosed, such order being based merely upon the 
giound that, in the opinion of the District Judge the evidence recorded was sulhciont for the 
conviction of the accused 

This was an application to set aside an oidei ot a District Judge directing a 
further enquiry, under s 437 of the Criminal Procedure Code, into a case 
which had been heaid by a Deputy [1023] Magistrate and which had resulted 
in the discharge of the accused The case was one of trespass and unlawful 
cutting and taking of ceitain crops, the right to possession of which was 
disputed The Deput> Magistrate, disbelieving the evidence on behalf of the 
prosecution, dismissed the case and discharged the accused undei s 253 of the 
Cnminal Procedure Code 

The piosecutor then applied to the District Judge, who came to the con 
elusion that a prmd facie case had been made out against the accused, and 
that they should have been called upon for their defence He also characterized 
the Magistrate’s older as a long and laboured effort to explain away the force 
of the evidence for the prosecution, which he considered clearly established 
their case in the absence of any evidence to rebut it, and he therefore considered 
that a furthei enquiry should be held, and undei s 137 dir(3oted such to be 
made 

The accused now applied to the High Court to set aside the lattei ordei 

Baboo Umbica Churn Bose appeard on behaU of the Petitionei 

No one appeared fbr the Opposite Party 

The Judgment of the High Court (Tottenham and NoKRib, JJ ) was 
delfvered b y 

* Onnunai Motion No 252 of 1884 against the order uf J P Grant, Ksq , fiftssions 
Judge of Hoos^ly, dated the dOth June 1^ 
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Tottenham, J (Nobbis, J , concurring) — We think that the order of the 
Sessions Judge directing a further enquiry in this case is not warranted by law 
It seems to us that the law allows a further enquiry only where there has not 
been a full enquiry and where further evidence is disclosed The application 
to the Judge was to the effect that the evidence recorded by the Deputy Magis- 
trate was sufficient for the conviction of the accused, and the accused ought to 
have been convicted The Sessions Judge seems to have endorsed the 
applicant's opinion, and upon that ground ordered the furthei enquiry It 
seems to us that the accused having been discharged after a full enquiry by a 
competent Court, he is entitled to the benefit of that discharge, unless some 
further evidence is disclosed 

The order of the Sessions Judge will he set aside and tlie proceedings 
stopped 

Order set aside and proceedings stopped 

NOTES 

[ ThiH cane which wait followed in li Oal 62J 8 Mad Wi w is diRsented from in 
10 Bom 131 9 All 52, F B See alto 10 Cal , 207 ] 

[1029] CKIMTNAL REVISION 
The 14th August, 1884 


PBESBNT 

Mr Justice Mittbr and Mr Justice Pigot 

The Government of Bengal (through the Deputy Legal 
•Remembrancer) Petitioner 

versus 

Parmeshur Mullick, Opposite Party ^ 

Appeal hy Local Government — Appeal upon facts from verdict of a sury— 
Criminal Procedure Code {Act X of 1882), ss 417, 418, 423 

Under the provisions of Act X of 1882 no appeal at the instance of the Local Government 
lies from an order of acquittal in a case which has been tried by a jury, when the questions 
involved are purely questions of fact for such an appeal to he it must be supported upon a 
ground which is covered by s 418 

This was an application by the Local Government for the admission of an 
ippeal 

Mr Leith (Deputy Legal Remembrancer), on behalf of the Local Govern 
ment, stated that the present case was tried by a jury and that the appeal was 
based entirely upon questions of fact The present application was* due to the 
fact that Sessions Judges frequently abstained from availing themselves of the 
proviBions of s 307 of the Criminal Procedure Code in cases m which the jurj 
had clearly returned an erroneous verdict, under the impression that it was 
open to the Local Government, if it thought fit, to prefer an appeal Doubtless 

* (^mmal Motion No 4 of 1884 under r 417 of the Code of Criminal Procedure against 
the orlsr of acquittal made by 0 W Maopheraon Additional Bessions Judge of Howrah, dated 
Match S2xid, 1884 
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suah a ooorse was open to pbo Looal Government under the provisions of Act 
X of 1872 And it was for their Lordships to decide whether the LegislatuiJ 
intended to take away that right by the provisions of Act X of 1883 and 
whether, as a matter of fact, that had been done 

Mr then proceeded to refer to the sections bearing upon the question 

The Judgment of the Court (MiTTEE and Pl<K)T. JJ ) was delivered by 
MittePf J. — This IS an application by the Local Government for leave to 
appeal under s 417 of the Code of Criminal Procedure against an order of 
acquittal passed in a trial by jury The grounds upon which the ap^al is 
sought to be preferred are all questions of fact It is contended [1080J that 
under the Code an appeal under s 417 would he upon questions of fact, 
although the acquittal was had in a trial by jury We are of opinion that 
this contention is not valid Section 417, which provides for the appeal, 
says The Local Government may direct the Public Prosecutor to present 
an appeal to the High Court, from an Original or Appellate order of acquittal 
passed by any Court other than a High Court Section 418 says — An 
appeal may he upon a matter of fact as well as a matter of law, except where 
the trial was by jury, in which case the aj^peal shall he on a matter of law 
only Then s 423, clause (d) says — * Nothing herein contained shall 
authonze the Court to alter or reverse the verdict of a jury, unless it is of 
opinion that such verdict is erroneous owing to a misdirection by the Judge, or 
to a misunderstanding on the part of the jury of the law as laid down by him ** 
These provisions clearly show that an appeal against an older of acquittal in a 
case which is tried by a jury must be supported upon a ground which is 
covered by a 418 of the Code of Criminal Procedure It is admitted in this 
case that there is no such ground alleged in the petition of appeal We there^ 
fore reject this application 

• Apphmtion ref wed 


CIO Cal 1080] 

CRIMINAL REVISION 

The 22nd August, 1884 
Pbesent 

Me Justice Prinsep and Mr Justice Macphbrson 

In the matter of Kharak Chand Pal Petitioner 

versus 

Tarack Chunder Gupta, Municipal Overseei Opposite Party 


Indum Penal Code, Act XIV of 1860, s 188 — Beng Act V of 1876, s 266-- 
Iheobed%ence of lawful order — Interest of Magistrate m conmctung the prtsonet 
— Dtsquahficatton of Judge 

On the 29tb of l^adrch 1883, the Munieipsl CommissionerH of Comnullah at a meeting 
iflBOed an order under s 266 of the Bengal Manioipal Act of 1876 

Tbe aooused was tried and oonvioted before the District Magistrate under s 188 of the 
Indian Penal Code, and fined Rs 100 for having disobeyed that order 

« Onnunal Revision No 196 of 1884 against the order passed by G H HopkittilS^Esq' 
Diatriot Magistrate of Tipperah, dated the 6t^ of May 1884 
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THe Haigifitniite, who tned and convicted the accused, i^s present as Chairman of the 
Municipal Commissioners at the meeting of the 29th of [1081] March when the order was 
passed, for disobedience of which the accused was tried and convicted 
Held^ that the conviction was illegal and must be set aside 
Sergeant v Dale (Jj R , 2 Q B I) 668) cited and followed 

The facts of this case aie fully »et forth in the Judgment of the Couit 
delivered by PRINSEP, J 

Munshi Serajul Islam for the Petitionei 

No one appeared for the other side 

Prineep, J — The petitioner has been convicted undei s 188 of the Penal 
Code of having disobeyed an order of the Municipal Commissioners of Com 
millah undei s 266, Beng Act V of 1876, dated the 29th Maich 1883 

On enquiry we have ascertained that the Distiict Magistrate, who tried 
and convicted the petitioner, was present as Chairman of the Municipal Com 
missioners at the meeting of the 29th March 1883, when the order was passed, 
the disobedience of which forms the subject of the present case 

Section 555 of the Code of Criminal Procedure provides that ** no Magistrate 
shall, except with the permission of the Court to which an appeal lies from his 
Court, try or commit for trial any case to oi in which he is a party or personal 
ly interested (No permission has been applied for in the present case) 
The explanation to s 555 furtliei declares that, “ a Magistrate shall not be 
deemed to be a party, oi peisonall^ mteiested, within the meaning of 
this section, to or in any case, merely because he is a Municipal Commis 
sionei 

That explanation, however, does not, in our opinion, applv to anv case in 
which a Magistrate may have been personally concerned as a Municipal Com 
missionei in the mattei w hich forms the subject of trial before him It was* 
lather intended to pi event an objection being raised that from the mere fact 
that the Magistrate might happen to be a Municipal Commissioner, he was 
necessarily disqualified from holding a trial in which some municipal mattei 
was involved It is a very different matter when in the present case we find 
that the Magistrate is practically one of the prosecutors and the Judge 

[1038] An objection has been raised before us, which was probably raised 
before theDistnct Magistrate, that the ordei, which has been disobey^, was 
an illegal order , obviously the District Magistrate having been a party to that 
order was not a proper peison to try such an objection In the present case, 
we do not find that the order in question was in any way illegal, but this does 
not affect the propriety of the tiial which has taken place We would refer to 
the case of Sergeant v Dale (L B , 2 Q B D , 558) The jiassage quoted is to 
be found at pages 566 and 567 By the common laws a> Judge who has an 
interest in the result of a suit is disqualified from acting, except in cases of 
necessity, where no other Judge has jurisdiction * ** The law does not 
measure the amount of interest which a Judge possesses If he has any legal 
interest in the decision of the question one way he is disqualified, <io matter 
how small the interest may be The law m laying down this strict rule has 
regard not so much perhaps to the motives winch might be supposed to bias 
the Judge, as to the susceptibilities of the litigant pairties One important 
object, at all events, is to clear away everything which might engender sus 
pioion and distrust of the tribunal, and so to promote the feeling of confidence 
m the administration of justice which is so essential to social order and secunty 
^ ^ anxious not to be misunderstood in using this language 

No nght*minded person does, or can, for a moment entertain the thought that 
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ibe right reverend prelate (or, in the piesent case, the Distnot Magistrate^ who 
was called upon to act m tbia case was, or could, be influenced by any ®^**®*' 
deration of personal interest in the proceeding ^ ^ The applicant stands 

upon his legal right and calls upon us to give eflecc to it '' 

On these grounds we think that the proceedings before the Magistrate 
must be set aside and the fine, if paid, refunded 

Conviction set aside 


NOTES 

[ See al‘40 2S Cal 44 15 All 192 Criminal Procedure Code 1898, sec 556 ] 


[ 1038 ] SM\LL CAUSE COUET REFEEENCE 


The 30th July, 1884 

PBESFNT 

Sir Eicharu Garth, Kt , Chief Ttjsticf, anh 
Mr lusncE Bfvfrlei 


Eameshwai Mnndal Plaintitt 

Earn Chand Eov and anothei Defendants 


Loan on verbal aqieement to repay at a specified date — Limitation — 

Alt 115, sch 11, Act XV of 1877 

A suit to recover moncj lent with interest upon a verbal agreement that the loan should 
be repaid with interest within one year from the date of the loan, is governed by art H5t of 
sch II of Act XV of 1877 which \irtuall\ provides for all contracts, which are not in 
writing registered and not otherwise specificallv provided for 

This was a reference to the High Court undei s 617 of Act XIV of 1882, 
made by the Judge of the Small Cause Court at Hooghly 

The suit was one to recovei money lent with interest on a veibal agree 
ment 


* Small Cause Court Reference No 9 of 1884 from the order made by Baboo Mahmdra 
Nath Ohose, First Munsif of Jehanabad, dated the list of Ma\ 1884 


t[Art 116 


Description cf suit 


Period of limitation 


I Time from which period begins 
1 to run 


For compensation for the breach! Three \ears 
of any contract, exiaess or' 
implied, not in writing register | 
ed and not herein speciiiUyj 
provided for | 


When the contract is broken, 
or (where there are successive 
breaches) when the breach in res- 
pect of which the suit in instituted 
occurs, or (where the breach is 
continuing) when it ceases ] 
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The Biiidged loan was made m Falgoun 1287, without being secured by any 
written instrument, and the suit was brought to recover the money more than 
three years after that date , the plaintiff, howesrer, proved that there was a 
verbal agreement to repay the money with interest within one year from the 
date of the loan, and contended that therefore his cibuse of action accrued from 
that specified date of payment The defendant pleaded ne\ ex indebted, and 
limitation, relying on art 57’* of sch II of Act XV of 1877 

The Small Cause Court Judge was of opinion that it was not the intention 
of the Legislature, m cases of mone\ lent unsecuied by any instrument, that 
any specified date for payment would save limitation, and that limitation, 
therefore, should run from the date of the loan , he, therefore, dismissed the suit, 
as being barred under art 57 of sch II of the Limitation Act, and at the 
request of the plaintiff referred to the High Court the question Whether in 
the case of a loan unsecured by an\ written contract, but regard [1034]ing 
which a verbal agreement had been come to faxing a date certain for the repay 
ment of the mone>, limitation would lun fiom the date of the loan, or from 
the specified date of payment ? 

No one appeared on the reference 

Opinions of the Court were deliveted by Garth, C J , and Bevi-rlr\, J 

Garth, C.J. — I think that in this case the Munsif has hardly appieciated 
the nature of the contiact 

The suit is not for money lent in the ordinary sense of that expression , it 
lb not for a loan repayable al once, 01 , what is the same thing in point of law, 
repayable on demand \rticles 57 and 59 of the Limitation \ct are only 
applicable, m my opinion, to cases of that kind 

The contract here set up by the plamtifi is one of a special nature In 
consideration of a present advance by him the defendant is said to have agreed 
to repay the money at the end of a year with mteiest • 

This being the contract, it is clear that the plaintiffs would have no right 
of suit until the expiration of the year , and therefore it would seem obviously 
unjust, and contrary to the meaning of the Limitation \ct, that limitation 
should run, not from tlie time when the plamtifi’s right of action accrued, but 
from the time when the advance was made, which was the consideration foi 
the defendant's promise 

Suppose that by a contract ol this nature, instead of the money being 
repayable at the end of om yea), it were repayable at the end of four yeais 
It IS ^cleai, that if the Munsif were right in his construction of art 57, the 
plaintiff, however honest and bon4 fide his bargain may h ive been, would never 
have a right to enforce it, because by the tune when his light to sue accrued, 
it would be barred by limitation 

In England, by the Statute of Frauds, a contiact which is not to be 
irerformed within three years from the making theieol must necessarily be in 
writing 

But here we have no Statute of Frauds and in commercial affairs jieople 
are at liberty to make any verbal contracts they please • 


•[Art 67 — 


Desoiiption of suit 


For money payable for money 
lent 


Period of limitation 

Three veitrs 


Time? from which period begins 
to run 


When the loan is made ] 
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[t08&] And It semis to met that it could never have been the letentjbn of 
£be Legislature to prohibit verbal contracts by means of an Act which was passed 
for a*' totally different purposet and which merely professes to regttlate the time 
withm which different suits are to be brought 

I think that this case it governed by art 115, which virtually provides for 
the case of all contracts which are not m writing, registered, and not otherwise 
specifically provided for 

Beverleyi J — I have had some doubt in this case as to whether the suit 
IS properly one for compensation , but, looking at what was decided in Nobo 
coomar Moohhopadhaya v 8iru Mulhck (I L B , 6 Cal , 94) I am inclined to agree 
in the view taken by the learned Chief Justice 1 quite think, that it cannot 
and ought not to be inferred that the Legislature intended to prohibit verbal con- 
tracts of this nature, merely because there is no express provision m respect to 
them in the Limitation Act See the remarks m Sheikh Akbar v Sheikh Khan 
[ILB,7Cal,256 (261)] 


NOTES 

[ This was followcd^iii 15 Mad , 280 , see also 22 I C , 60, as regards payment on a certain 
event as regards the moaning of on devtatid ’ ste (1890) 20 Mid , ] 
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PBIVY COUNCIL 

The 19th February and 22nd March, 

• Present 

Sir B Peacock, Sir B P Collier, Sir B Couch, and Sib A Hobhouse 

Ookaldas Gopaldas (Defendant) Appellant 

and 

Bambaksb Seochand (Plamtiii) Bespondent 

vefsus 

Puranmal Fremsukhdas (Defendant) Bespondent 

[On appeal from the Court of the Besident at Hyderabad ] 


EjSfect of payment of prior mortgage by a subsequent incumbiancer, as against 

intermediate charge 

The mortgagor’s right, title, and interest in certain immoveables in the Deccan, subject 
to a first and a second mortgage, were sold in execution of a decree to a purch iser, whn 
afterwards paid ofi the first mortgage 

MM, that, as he had a right to extinguish the prior charge, or to keep it alive, the question 
^ was what intention was to be ascribed to him , and that, in the absence of evidence to the 
^ contrary, the presumption jyas that he intended to keep it alive for his own benefit Where 
property is subject to a succession of mortgages, and the owner of an ulterior interest pays off 
an earner mortgage, it is a matter, of course, according to the English Close} practice, to 
have assigned to a trustee for his benefit, as against intermediate mortgagees, to whom he 
is not personally liable But in India a forma) transfer for the purpose of a mortgage is never 
made, nor n> aii intention to keep it alive ever formally expressed 
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It WAS ruled in the English Court of Chancery in Ttmlmyn v Steere (8 Her , 210) that the 
purchaser from an owner of an equity of redemption, with actual or constructive notice of 
another intermediate incumbrance, is precluded, in the absence of any contemporaneous 
expiessionof intention, from alleging that, as against such other incumbrance the prior mort 
gage, paid off out of the purchase money, is not extinguished That case was not identical 
with this, where the prior mortgage was not paid off out of the purchase money, but was 
paid off afterwards by the purchaser The above ruling, however, is not to be extended to 
India, where the question to ask is in the interests of justice, equity, and good conscience, 
there applicable, — what was the intention of the party paying off the charge 

ApfEAIi from adeoree of the Resident at Haiderabad (24th June 1880), affiim 
ing a decree of the Judicial Commissioner of the Haiderahad Assigned Districts 
(28th February 1880), affirming a deciee of the Deputy Commissioner of 
Amraoti (8th August 1879) 

The principal question here raised was whethei or not the purchaser of a 
mortgagor’s right, title, and interest in mortgaged property, having afterwards 
paid off a balance due on a prior mortgage, was entitled to use this paid off 
charge as against an intei mediate incumbrance, of which he had notice at the 
time of his purchase 

This appeal was prefeired by one of two co defendants against the other 
of them, together with the plaintiff in the suit, the lattei having obtained a 
decide The appellant, Gokaldas, who carried on a banking business at Jabal- 
pur, had obtained a money deciee against the second respondent, Puranmal 
Premsukhdas, a shra/ at Amraoti, and had issued execution against the pro 
perty of the lattei At the auction sale this judgment creditor, on the 12th 
Septembei 1876, bought the right, title, and interest of Puranmal Premsukh- 
das in nine houses situate in Amraoti, and obtained possession Three of 
these nine houses were already subject to a mortgage made by PuranmaU 
Piemsukhdas to the Bank of Bombay, originallv for Rs 30,000, [1037] 
but reduced by payments to Rs 5,137 This balance Gokaldas, in April 
and May 1877, paid off On the 11th July 1877 Rambaksh Seochand 
brought this suit, alleging that the nine houses had been mortgaged to him by 
two registered mortgages, dated respectively in June and December 1873, for a 
moitgage debt of Rs 37,985 In the latter of these two mortgages it was 
stated that thiee of the houses were then in the posbession of the Bank of 
Bombay, undei a prior deed of mortgage to secure Rs 30,000 , and it was 
piovided that as soon as they should be redeemed, they should be madtf over 
to Rambaksh Seochand The latter, accordingly, claimed that the second 
defendant should give him possession of all the nine houses 

The defence of Gokaldas was that the mortgages of 1873 had not 

been bo7ia Jfida made, but had been put forward to defeat the execution of the 
decree against Puranmal Premsukhdas Secondly^ that, as legards the three 
houses mortgaged to the Bank of Bombay, Rambaksh Seochand could not claim 
possession of them, until he had lepaid Gokaldas, who had, by paying the 
mortgage debt due to that Bank, acquired the rights of the hrst moi^gagee, as 
against a subsequent incumbrancer Puranmal Premsukhdas, the second 
defendant, admitted the execution of the mortgages of June and December 1873 
with the debt due thereon. Issues were fixed, raising questions as to the bona^ 
fide$ of the mortgages of 1873 , and as to the legal effect of the payment by the 
plaintiff of the b^ance due to the Bank of Bombay m regard to the right to 
the three houses 

The Deputy Commissioner of Amraoti, holding that the burden of proving 
that the mortgages of 1873 were bond Me was on the plaintiff, and also that 
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was responsible for the return to a ooxnimssion to take evidence at 
Haiderabad not having been made in due time, dismissed the suit, on 17th 
Octobei 1877, on the ground that the plaintiff s case had not been proved 

On appeal to the Judicial Commissioner of the Haiderabad Assigned 
Districts, a different opinion in regard to the delay led to the remand of the 
suit for hearing on the merits 

The Court of First Instance then decided that the mortgages in favour of 
the plaintift were bona fide , but that the second [1038] defendant, by reason 
merely of his having discharged the debt due from the first defendant to the 
Bank of Bombay, stood in no better position than the first defendant as mort- 
gagor would ha\e been as regards the second mortgage, had he redeemed the 
first It was accordingly determined that the effect of the second defendant’s 
payment off of the balance due on the first mortgage was to entitle the plain- 
tiff to immediate possession of the three houses according to the agreement m 
the mortgage of December 1873 The plaintiff, therefore, obtained a decree for 
possession of the nine houses as mortgagee, subject to the second defendant’s 
equity of redemption 

This was affirmed by the Judicial Commissioner on legulai appeal , and 
a second or special appeal having been preferred to tlie Couit of the Resident 
of Haiderabad under the provisions of s 581 ol Vet X of 1877 was dismissed 
The decree of the lower Court was confirmed in accoi dance with the provi 
sions of 8 551 of the Code, read with b 587 

On this appeal — 

Mr A Kekfitvich^Q C , and Mr B Hornet appealed foi the Vppellant 

Mr J D Mayne and Mr J T Woodtoffe foi the Respondent, Bambaksh 
Seochand 

For the appellant it was aigued Fust, that on the evidence it should 
not have been decided that the two mortgages of 1873, on which the respondent 
Rambaksh Seochand claimed, \\eie bond Jide, and made for good consideration 
Secofidly, that the appellant was entitled to retain, even if the two moitgages 
were established, possession of the three houses pie\iousl> mortgaged to the 
Bank of Bombay against the intermediate incumbrancer, until the amount paid 
by him to the fust mortgagee should have been lepaid The appellant was 
entitled to do so, because the presumption was that wlien he paid off the balance 
of the debt due on the first mortgage, he intended to protect himself with it 
against the subsequent one This was the presumption , and thus the charge 
was kept alive There was no formal declaration of this intention , but the 
presumption was sufficient [1089] The proposition stated in Dart s Vendors 
and Purchasers, Chapter XXV, s 7, viz “It has long been considered 
that where a mortgagee purchases and takes a conveyance to himself of the 
equity of redemption he thereby lets in all the intermediate encumbrances of 
which he had notice, unless the property is conveyed to a trustee for the express 
purpose of keeping the charge alive, ’ was not applicable heie The decision 
in Toulmm v Steere (3 Mer , 21Q), upon which that proposition lested, had l>een 
questioned , and, at all events, bad not been adopted by this Committee as 
applicable to mortgages in India Reference was made to 2 Dart’s Vendors 
and Purchaseis, 5th edition, page 917, and to Toulmm v Steere (3 Mer , 210), 
Greswoldy Mai sham (2 Ch Oa , 170), Mocatta v JMnrgatroyd (1 P Wms *, 393)' 
Oregg v Arrot (Lloyd and Gould, Ch Ca , Ireland, 246), Parry v Wrtghi 
(6 Buss , 142), Adams v Angell (L R , 6 Ch D , 634), Stevens v The Mid-Hants 
Ba%hvwy Company (L B , 8 Ch App , 1064). OUef v Lofd Vam (2 Kay and 
J , 650 , 6 DeG , M and G , 638h Watts v Synm (1 DeG , M and G , 240)* 
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Bell V Sundertand Bmldtrig Society (L B , 24 Ch D , 618), Cracknall v 
Jansm (L E , 6 Oh D , 735), Hayden v Kirkpatrick (34 Beav , 645), Bekon 
Singh V Been Dyal Lall (24 W E , 47), Qopee Bundhoo Shantra Mohapattar 

V Kalee Bvdo Banerjee (23 W E , 338 , 14 B L E , 480) 

Mr J D Mayne referred to Mohesh Lai v Mohant Bawan Das (I L E , 

9 Oal , 961), on reference being made to Bhnqhuhntty Do^^ee v Shama Chum 
Bose (I L E , 1 Cal , 337) 

For the first respondent, Eambaksh Seochand, as to the first point, 
reliance was placed on the Courts m India having con [I040]curred in finding 
that the mortgages of 1673 had been hona fide made , and, as to the second 
point, it was argued that the respondent having paid off the balance that was 
due on the mortgage to the Bank of Bombay had extinguished that incumbrance 
on the property Having only his rights as purchaser of the right, title, and 
interest of the mortgagor who had created the intermediate charge, he took the 
property charged with all existing incumbrances, and in efiect from the natuie 
of his purchase had notice of them He therefore stood in no better position 
than the mortgagor himself in regard to the second mortgage when the fiist 
was paid off 

As well as to the above cases cited for the appellant, reference was made to 
Oojaqu'i Boy v Ram Kelawan binqh (10 W E , 384) Banchoddas Dayaldas 

V Ba^ichoddas Nanabhai (T L E , 1 Bom, 581), Land Moitqage Bank v 
Bammttnn Ncogy (21 W E , 270), Ohintaman Bhaskai v Shiv Bam Han (9 
Bom H C Eep , 304), Bamu Naikan v Subhaiaya Mudali (7 Mad H C 
Eep , 229), in which last case it was held that a prior mortgagee having pui 
chased the interest of the mortgagoi may still use his mortgage to protect him i 
self against the claims of subsequent mortgagees , also to Garnett v Ajvistronq ' 
(4 Dru and War , 182) 

Mr A Kekewtch, Q C , leplied 

Their Lordships’ Judgment was delivered on a subsequent day, March 
22nd, by 

Sir Richard Couch — This is an appeal from an order of the Court of 
the Resident at Haiderabad, in the Deccan, dismissing an appeal from a deciee 
of the Judicial Commissioner of the Haiderabad Assigned Districts, by which 
a decree of the Deputy Commissioner of the Amraoti District was affirmed 
This decree was dated the 8th of August 1879, and it was decreed by it that 
the respondent, Eambaksh Seochand, who was the plaintiff in the suit, was 
entitled, as mortgagee, to possession of nine houses thereinafter described, 
and it was directed that he be put in possession thereof The facts out of 
which the suit arose are as follows — On the 22nd of June 1873, a firm carrying 
[1041] on business as bankers at Amraoti under the name of Puranmal Frem- 
sukhdas, by which name it has been sued, executed, by their manager 
Bhairaodm, a mortgage to Eambaksh Seochand of immoveable and moveable 
property at Amraoti foi Es 26,500 and interest On the 18th of December 
the firm, having become fuithei indebted to Eambaksh Seochand in Es 40,000, 
executed in like manner to him a mortgage of other immoveable property m 
Amraoti, to secure the repayment of that sum, witfa^ interest Of the nine 
houses which were the subject of the suit, and are described in the decree 
of the 8th of August 1879, one was included in the former mortgage, and 
the other eight m the latter The mortgagee was put in possession of six of 
the houses As to the remaining three, the lattei mortgage contained the 
folio /ring provision — 
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“On aooount^nf the following three houses, which we have already mortgaged to the 
New Bombay Bank for Bs 80,000, reserving the mortgaged lien of the Bank on these botttes, 
we mortgage them to you in payment of the sum of Bs 16,000, subject to the condition that 
the New Bombay Bank has a prior right for the recovery of money due to it from these 
bouses, and, after full recovery by it, you will be entitled to the balance, if any left If the 
balance falls short, we ourselves will be responsible for the payment At present, these 
bouses being in the possession of the New Bombay Bank, we cannot put you in possession of 
them, and as soon as they will be redeemed, that is, as soon as the Bank's possession of 
them ceases, you should understand that they are put in your possession " 

The appellant, Gokaldas Gopaldas, having obtained a decree for about 
Bs 19,000, against Pm aninal Piemsukhdas, caused the nine houses to be attached 
and sold in execution of it, and in September 1876 himself puichased the light, 
title, and interest of Puranmal Premsukhdas in them On the 21st of April 1877 
he paid the Bank Bs 5,000 on account of the mortgage debt, and on the 10th 
of Mav 1877 Bs 137-2 10 as payment m full of its claim upon the mortgage 
The debt to the Bank had previously been reduced He apjDears to have taken 
possession of the nine houses and on the 11th of July 1877 Bambaksh Seo 
chand brought a suit against him and Puranmal Premsukhdas, who was made 
the first defendant, to recover possession of them, alleging that he was enti- 
tled to it under the two mortgages to him And it the houses were not restored 
to him, he claimed the mortgage money and interest 

[1042J The defence of Gokaldas Gopaldas \\ as that the mortgages to the 
idaintilT were fraudulent and without consideiation,and made to defeat creditors, 
and that the agent had no authority to execute them And, furthei, as to the 
houses mortgaged to the New Bombay Bank, that he had paid the money due to 
the Bank, and had obtained the right ot mortgage theieon and the plaintiff could 
not claim them until they had been redeemed by Puranmal Premsukhdas 
^Issues were framed, the fourth being — 

** What was the effect of the payment made to the Bank of Bombay in satisfaction of 
Puranmal' s debt on the rights of the plaintiff as mortgagee ^ Did possession vest m him there 
upon^^'' 

There was a dismissal of the suit by the Deputy Commissioner, and a 
remand by the Judicial Commissioner, of which it is not necessary to take any 
further notice On the remand, the Deputy Commissfoner found that the 
mortgages to the plaintiff were bond Jide, that there was good consider- 
ation, that *' possession passed to the plaintiff in accordance with the 
terms of those deeds,*' and the plaintiff was in possession when the defen- 
dant attached the houses Upon the fourth issue he held that when Gokaldas 
had paid the debt to the Bank, he stood to the plaintiff in the exact position in 
which the mortgagor first defendant, would have stood had he redeemed the 
Bank's mortgage, and that the effect of the payment to the Bank was to 
entitle the plaintiff to immediate possession of the houses mortgaged to it He 
gave the plaintiff a decree for possession of the nine houses, and directed him 
to be put into possession 

This judgment was afiirmed on appeal by the Judicial Commissioner, and 
a special Appeal therefrom to the Court of the Besident at Haiderabad was 
dismissed 

Two grounds hi^ve been taken m the appeal to Her Majesty in Oouneil 
from the decree of the Besident (1) that the mortgages to Bambaksh Seoefaaiid 
wore not bond fide or made for good consideration , (2) that as r^ards the 
three houses in mortgage to the Bombay Bank, the appellant was entitled to 
stand m the {dace of the Bank, and to retain possession of them until the 
axpount paid by him to the Bank was repaid 
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tl0483 As to the first ground, there are concurrent judgm^ts of the lower 
Ooorts against the appellant, and the propriety of them was not disputed at 
the bar Consequently the appeal fails as to this ground, and altogether so far 
as it relates to six of the houses 

Upon the second ground the question is whether the doctrine in Toulmin 
y Steere (3 Mer 210) should be H<pplied in this case In the judgment of Sir 
William Gbant, M B , m that case there is a passage to the following effect — 
The OAseB ot Qreawold y Maraham (2 Ch Gas , 170) and Mocatta \ Murgatroyd (P 
Wms 398) are express authorities to show that one purchasing an equity of redemption can 
not set up a prior mortgage of his own, nor consequently a mortgage which he has got in, 
against suhsequent incumbrances of which he had notice ’ 

The authonty of Toidmtn v Steere has been much questioned and it has 
been found upon examining the Begistrar’s book that Greswold v Marsham 
(2 Oh Cas , 170) is no authority whatever for the proposition in support of 
which it has been usually cited (2 Dart’s ** Vendors and Purchasers, ' 5th ed , 
917) Vioe-Ghancellor Hall, in Adams v Angell (L B , 5 Ch D , 634) shows 
in how unsatisfactory a state the law is upon this point He says (p 641) — 

** Doubtless those cases have been questioned In Oregg v Arrott (1 Lloyd & Gould, 246) 
Sir £ SUODEN said that he and Sir SAMUEL BOMILLY thought at the time it was wrong 
and in Watta v Symea (1 De G M AG, 240) Lord Justice Knight BRUCE expressed doubts 
as to the decision In the recent case of Stevens v Mtd Hants Railway Company (L B , 8 
Gh Ap , 1064) Lord Justice JAMES said as to Mocatta y Murgatroyd (P Wms , 393), Toulmin 
V Steere (3 Mer 210) and Parry v Wright (5 Bus 142 148) Those cases, perhaps, some 
day will have to be reconsidered, but it is quite clear that their principle is not to be extend 
ed Probably they are rendered innocuous by this, that conveyancers exclude their appli 
cation by putting in three or four lines saying that the original debt is to be considered as 
subsisting for the benefit of the person who has paid it off ’ But the decision in Toulnnn v 
Steere (3 Mer , 210) was recognized by Sir GEOROE TUMNER ii> Squire v Ford (9 Hare Ga in 
Ghanc , 47) by Sir J LEACH and Lord LYNDHURST in Parry v Wright (5 Bus , 142, 148), 
in effect by Lord St LEONARDS in Armstrong v Oameit (4 Dru & War , 182), and by Loi^ 
tio»l GRANWOBTH in Otter v Lord Vaux (2 Kay & J , 650 , 6 De O M & G 642) In 
Anderson v Piqnet (L B , 8 Gh App Gas 180/ it was referred to by Lord SELBORNE as hav • 
ing been questioned by some persons but his Lordship did not say that he approved or dis 
approved of it It is said in some of the cases that the priority may be preserved * 

When Adams v Angell came before the Court of Appeal, Sir Geobge 
JesseL, M B , said as to Toulmtn v Steere “ Assuming it, however, to be bind- 
ing upon us, it amounts to no more than this, that, in the case of a purchase from 
the owner of an equity of redemption, the purchaser with notice, whether 
actual or constructive, of other incumbrances, is nott in the absence of any 
contemporaneous expression of intention, entitled as against the other incum- 
brancers of whose securities he has notice, to say afterwards that the incum- 
brances so paid off are not extinguished It does not go beyond that, and there 
are several authonties which say that this doctrine is not to be carried further ’* 
This principle was acted upon m Watts v Symes (1 Do G M & G , 240), whore, 
as in Toulmtn v Steere (3 Mer , 210), a first mortgage was paid off by the pur 
chaser of the ultimate equity of redemption at the time of his purchase, and 
out of the purchase-money, but a declaration bv the vendor that the first mort 
gage should be kept ahve was considered sufficient to prevent a second mort- 
gagee from treating it as extinguished 

In the case before their Lordships, the debt to the bank was not paid off 
out of the purchase-money The appellant purchased the interest of the mort 
gagor only, and did not in any way bind himself to pay off that debt When 
he paid the Bank, some six months afterwards, it wa? not because he was 
under an obligation to do so This case might therefore be distinguished from 
Toulmtn v Steere (3 Mer , 210), but their Lordships do not think it necessary 
to do this, as they are not prepared to extend its doctrine to India 

There are some decisions in India which their Lordships think they ought 
to notice In Oaur Narayan Mazumdaj v Brajanath Kundu Chowdhry (5 B 
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L R , 463), A ^ortga/?ed certain lands to B, and afterwards mortgaged the 
same to O, who, having obtained [10433 ^ decree for the redemption of the 
mortgage to B, paid off the debt to him , but it did not appear that he took an 
assignment of the mortgage It was held by the High Court at Calcutta, on the 
authority of Toulmtn v Steere,t\\ 2 ^% the first mortgage was extinguished, and a 
lease made by A between the two moitgages was binding upon C In Itcharam 
Dayaram v Batjt Jaga (11 Bom H C R , 41), the High Court at Bombay held 
that, generally speaking, the puichasei of an equity of redemption, with notice 
of subsequent incumbrances, stands in the same situation as regards such subse 
quent incumbrances, as if he had been himself the mortgagor he can neither set 
up against such subsequent incumbrances a prior mortgage or his own, nor con- 
sequently a mortgage which he or the mortgagor may have got in For this, 
Toulmtn v Steere, Grestvold v Marsham, and Mocatta v Mnrgatroyd are quoted 
On the other hand, the High Court at Madras in Ramu Nathan v Subaraya 
Madahil Mad H C Rep , 229) held that i piior mortgagee, having purehasedthe 
ultimate interest, may still use his mortgage as a shield against the claims of 
subsequent mortgagees, saying that in later cases the Judges had sought to 
mitigate the rigidity of the doctrine of Sir W Grant in Toulmtn v Steere (3 
Mer , 210) The doubts as to that case, or the propriety of introducing the 
doctrine of it into India as a rule of justice equity, and good conscience, do 
not seem to have been considered by the High Court at Calcutta or Bombay 
The doctiine of Toulmtn v Sleet e (3 Mer ,210) is not applicable to Indian 
transactions, except as the law of justice, equity, and good conscience And 
if it rested on any broad intelligible principle of justice it might properly be so 
applied But it rests on no such principle If it did it could not be excluded 
or defeated by declarations of intention or formal devices of conveyancers, 
whereas it is so defeated every day When an estate is burdened by a succes 
^ Sion of mortgages, and the owner of an ulterior interest pays off an earlier 
moitgage, it is a matter of course to have it assigned to a trustee for his benefit 
as against intermediate mortgagees to whom he is not personally liable 

In India the art of comeyancing has been and is of a very simple charactei 
Their Loidships cannot find that a formal [ 1046 ] transfer of a mortgage is 
ever made, or an intention to keep it alive ever formall\ expressed To apply 
to such a practice the doctrine of Toulmtn v Steere seems to them likely, not 
to promote justice and equity, but to lead to confusion, to multiplication of 
documents, to useless technicalities, to expense, and to litigation 

The obvious question to ask in the interests of lustice, equity and good 
conscience, is, what was the intention of the party paying off the charge ? He had 
a riglit to extinguish it and a right to keep it alive What was his intention ^ 
If there is no expiess evidence of it, what intention should be ascribed to him ? 
The ordinary rule is that a man having a right to act in either of two ways, 
shall be assumed to have acted according to his interest In the familiar 
instance of a tenant for life paying off a charge upon the inheritance, he is 
assumed, in the absence of evidence to the contrary, to have intended to keep 
the charge alive It cannot signify whether the division of interests in the 
property js by way of life estate and remainder, or by way of successive 
charges In each case it may be for the advantage of the owner of a partial 
interest to keep on foot a charge upon the corpus which he has paid 

Their Lordships are of opinion that the lower Courts in this case were 
wrong in holding that the appellant was in the same position as the mortgagor 
They hold that the mortgage to the Bank was nbt extinguished, and that the 
appellant, the second defendant, had a good defence to the suit for possession 
of the three houses included in that moitgage They will therefore humbly 
advise Her Majesty that the decree appealed from should be modified by 
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omitting from it the houses which are described in it under tiSe numbers 4, 5 
and 6, and by dismissing the suit so far as it regaids those houses with costs 
m the lower Courts in proportion And as the appellant has failed on the 
question of the validity of the mortgages to Eambaksh Seochand, they make 
no order as to the costs of this appeal 

Solicitors for the Appellant Messrs Me)riman, Pih, cf Memman 
Solicitors for the Bespondent, Bambaksh Seochand Messis Sanderson d 

Holland 

NOTES 

1 1 THE RULE IN TOULMIN v 8TEERE— ITS PLACE IN ENGLISH LAW— 

In the case of Whtteley v Delaney (1914) A C 182, the rule in Touhmn v Steere was 
considered at great length by P4.UKliiR, J — (1911) i Ch 448 — and by the Court of Appeal — 
(1912)1G h 785 — but m the view of the facts taken by the House of Lords, this question did 
not arise, and was not cxpresslv overruled There were however, obstrv itions, by the Lord 
Chancellor and Lord Dunedin some of which are reproduced below 

LORD DUNEDIN said, Not only was the judgment that of a great Judge, but it is 
many years old , and only the strongest reason should make a Court of last resort upset a 
judgment on a point of conveyancing which has remained is authoritv for so long a time 
It IS clear, however, that there has been to ba> the leist of it i greit reluctance on the part 
of Judges learned in equity to extend the principle of Touhmn v bteeie beyond the limits of 
its own facts 

** All seem agreed that in dcbatcablc cases merger tikes pi ice or not according to iiiten 
tion Indeed this seems a nec^ ssary corollary to the interposition of equitj foi otherwise 
why not leave the parties to their position at J iw The difference of opinion seems to come 
to a question of onus Where law would involve merger ind where cquitjr cm save that con 
sequence, is the onus on those who seek to say thit there is merger oi on those who will 
have the contrary ^ Must you prove an intention to merge, or in intention to keep ilivc the 
security > 

* I think, taking the cases cited as a whole thit the general view comcb to this Where 
by appropriate conveyancing the charge could be preserved (this cxcludeb all ciscs of which 
Otter V Lord Vauz 2K & J 660,6 D M A G 638 is a type) then it will be for 
the party alleging the charge to be dead to show an intention to that effect What 
have been called the presumptions arising from the continued existence of the charge* 
being to the benefit of the person who has paid it off, as, eg in the cise of payment by a 
limited owner, are just, I think other ways of expressing the rule 

Thib 18 how Lord Justice Fletcher Moulton in the Court of Appeal in that case, aub 
nomine j Manks y Whiieley (1912)1 Ch 786 at 764 described the oiigin and the limits 
of the principle — At common law the merger of estates took place by operation 
of law without regard to the injustice caused thereby Lquity interfered both with 
regard to the merger of interests which were rccogni/ed by common 1 iw and those which are 
equally real but were at that date recognized only by equity itself That estates and 
interests in estates which were quite distinct and could exist in sepaiatc hands should 
mutually destroy one another wholly or partialh when they came into the same hands was 
absurd and unjust when that destruction affected substance and not merely form Its opera 
tioii was to lessen the beneficial interest of the owner and thereby to make a gift of a portion 
of it to some third person Kquity set itself to remed\ this anmaly It never presumes in 
favour of a gift If the intention to give exists and the gift is complctid it will recognize it, 

but it requires the intention to be proved, ind the onus of proving it rests on the party who 
claims under it It applied this simple and equitable principle to mcrgci and it did nothing 
more This appears to me to reconcile all the c ises The test whether the merger is or is not 
beneficial to the owner of the interests is merely another form of say mg whether or not it 
would in substance be a gift to the third party who has given no consideration for the advan 
tage he gains thereby If that is so the thii^ party must prove the intention to give Such 
cases as Otter v Lord Vauju 2 K A J , 660 do not militate against this principle Equity 
docs not regard the man who is merely performing his own obligation and thus removing the 
charge which was created to secure that performance as making a gift to his other creditors ’ 
The following passage from the Judgment of Lord Justice Lindley in Liquidatton Kstates 
Purchase Co v Willoughby (1896) 1 Ch , 789 (which the House of Lords reversed in (1898) 
A C , 321 on certain special facts) is often quoted — If, indeed, tlfisre were some unknown 
encumbrancer who would be let in as a first incumbrancer if Not ton s charge were not 
treated as subsisting, it may be that, notwithstanding Toulmin v Steeie it could be so 
treated But why'’ Because in that case the purchaser would not have got what he 
bargained for, namely, the property free from incumbrances, and it would be manifestly 
unjust to allow a third party to avail himself of the terms of a deed to which ho is a stranger 
in ordqr to defeat the real intentions of the parties to it It is on this ground that the Courts 
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have gone a long way, and very properly, to prevent a second or third inoumbranoer {rom 
obtaining a prionty by a mere accident » and at the expenseof other people who never intended 
lio benefit him ” 

Also this from Lord Maonadhten's speech in the House of Lords in Thome v Cam 
(1899) A G , 11 at 18, 19 — Nothing, I think, is better settled than this, that when the 
owner of an estate pays charges on the estate which he is not personally liable to pay, the 
question whether those charges are to be considered as extinguidied or as kept alive for his 
benefit is simply a question of intention You may find the intention in the deed or ^ou may 
find it in the circumstances attending the transaction, or you may presume an intention from 
considering whether it is or is not for his benefit that the charge shotdd be kept on foot ” 

II THE PRINCIPLES OF MERGER-SUBROOATIOK- 

The oases of 9 Gal , 961 and 10 Gal , 1035 are decisions of the Privy Gouncil where the 
principles are fully expounded Justice Mookerjee has elaborately expressed them m a 
series of Judgments from which extracts are given below — 

In (19tl) 14 C L J , 500 Mr Justice MoOKEfiJEE stated the principles as follows — 
**Thocasesof(1905) 2G L J , 288 , (1910) 88 All 101 7A L J , 914 merely affirm 
the doctrine that, if a person purchases a property which is subject to two mortgages, and 
retains a portion of the purchase money for payment to the mortgagees but pays the first of 
the two encumbrances and not the second, he cannot treat the first mortgage as kept alive to 
be used as a shield against the second , nor can he claim to be subrogated to the position of 
the mortgagee whose debt he has satisfied The principle is that a person cannot claim a 
subrogation when he simply performs his own obligation or covenant * * * 

As was explained by this Gourt m the case of (1907) 36 Gal , 193 5 G L J , 611, a 

subrogation may arise only in those oases where the party claiming it advanced the money 
to pay a debt, which, in the event of default by the debtor he would be bound to pay, or 
where he had some interest to protect, or where he advanced the money under an agreement 
express or implied, made either with the debtor or creditor, that he would be subrogated to 
the rights and remedies of the creditor The distinction between legal subrogation and con 
ventional subrogation is well established, and an illustration of the former class is furnished 
by the case of Ookaldas v Puranmal 10 Gal , 1036 where it was held that the purchaser of 
an eqmty of redemption who had paid off the first charge, only to protect his own interest 
might use the first mortgage as a shield against mesne encumbrancers (the payment being 
m6^e by a person who is under no personal obligation to pay) To put the matter in another 
wav, the purchaser of an equity of redemption, upon paying off prior mortgages is subrogated 
^to the rights of the mortgagees paid off, the mortgages paid being considered part of the 
purchaser’s title to the premises ’ 

In (1907) 7 C L J , 1 Mr Justice MOOKEBJEE observed, 

“ Although as laid down in 31 Gal , 863 a secunty is extinguished upon the actual sale of 
the mortgaged properties and distribution of the proems, yet a mortgagee who has purchased 
at a sale m execution of a decree upon his mortgage is entitled to rely upon his mortgage as a 
shield against a subsequent incumbrancer (1903) 30 Gal 599 * * * Where the mortgagee 
institutes an action to enforce his security , proceeds to judgment, sells the premises, and 
purchases them himself, it does not necessarily follow that he intends that his title under 
the mortgage should merge in the equity of r^emption The rule, however, is subject to 
the important qualification that a mortgage will not be kept alive in aid of a fraud or wrong, 
a mortgage substantially satisfied may be kept alive in equity, only when this is requisite to 
the advancement of Justice and this will never be allowed when the result will be, from the 
forms of law, to aid in perpetrating a fraud or an injury , in other words, although the 
object of a purchase by a mortgagee at a sale in execution of a decree upon his mortgage is to 
obtain the equity of rraemption and thus become full owner of the property, it may sometimes 
be an advantage to him to preserve his mortgage title so that he may not be defeated bv an 
intermediate title which ought not mstly to supersede or extinguish his title ” 

In (1907) 86 Cal , 198 5 C L J , Oil, Mr Justice Mookebjlb said, " To entitle one to 
invoke the equitable right of subrogation, he must either occupy the position of a surety of 
the debt or must have made the payment under an agreement with a debtor or creditor that 
he should receive and hold an assignment of the debt as security or he must stand m such 
a relation to the mortgaged premises that his interest cannot otherwise be adequately protec 
ted • * 

It IS only in the case of * legal subrogation ’ or subrogation as a matter of nght, as 
distinguifdied from * conventional subrogation ’ or hubrogaiion by reason of agreement, that 
the question of intention to keep the mortgage alive arises 

The doctrine of subrogation is not applied for the mere stranger or volunteer who has 
paid the debt of another, without any assignment or agreement for subrogation, being 
under no obligation to make the payment and not being compelled to do so for the preser- 
vation of any rights or property of his own 

‘^Before one creditor cane be subrogated to the nghts of another the demand of the latter 
must be entirely satisfied, so that he shall be relieved from all further trmible risk and 
expuMt** 
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111 APFL10AT101I8— 

fa) The prmoiple is not confined to cases of incumbrances only ** The doctnne ought to 
be invoked where the purchaser is met by an tniermedtaie title which ought not, in justice, 
to supersede his rights, and the recognition of which, in supercession of his rights would 
mean that the satisfaction of the mortgage is completely or partially nuUified — (1907) 7 
C L J , 1 at 39 

(6) It does not make any difference that the money paid is paid by the hand of the 
mortgagor and with a view to pay off or reduce his own debt, when he was doing so for the 
benefit of the lender and in performance of the agreement with him — (1901) 29 Gal , 164 
PC 60WN,209 29IA,9 affirming (1898) 3 0 W N , 153 (156) 

(c) Even when the obligation is converted into a decree, the principle is applied — (1905) 
2 C L J , 202 , (1907) 7 0 L J , 1 , (1911) 13 I G , 913 

(d) The lender is subrogated to the rights (with their limitations) of the mortgagee who 
was paid off — (1886) 7 All , 568 (per MAHMOOD, J ), and can claim his priority — (1885) 7 
All , 677 (priority by registration) 

(e) To the extent that the later mortgage was in renewal of a prior one, the intermediate 
incumbrancer was postponed —(1909) 10 G L J , 160 at 179 , (1889) 16 Gal , 523 , (1896) 20 
Had » 274 

(/} Purchase of equity of redemption — A first mortgagee buying the equity of redemp 
tion ijB entitled to use his mortgage as a shield against subsequent mortgages — (1906) 1 
C L J , 631, 

One of two oo mortgagors paying off the entire debt is entitled to subrogation as regards 
the other's share —(1906) 4 C L J , 79 

This principle was applied to the part payment by one of two mortgagors, so as to keep 
alive the charge for the remainder on the whole property — (1909) 10 I G , 196 where mort 
gaged property is sold to a third person while under attachment in execution of a money 
decree and the purchaser pays off the mortgage, it must be presumed that ho intended to keep 
the mortgage alive for his protection — (1913) 18 I G , 704 11 A L J , 127 

There being no merger on a purchase of the eqmty of redemption and the mortgagee s 
rights, (at a Gourt sale) it was open to the purchaser in the former capacitv to question the 
validity of an intermediate mortgage — (1913) 19 G L J , 200 20 I G , 864 

(g) In the following oases it was held immaterial whether the lender was aware of the 
prior incumbrance — 

A purchaser of land who, while in possession of the land purchased, pays off an 
incumbrance on it, is entitled, when his purchase is found invalid, to stand in the 
shoes of the mortgagee whom he has paid off — (1908) 31 Mad , 439 18 M L J , 306* 

following 21 Mad , 143 

The fact that the person paying off the prior charge was not aware of other charges did 
not prevent the application of the rule — (1904) 8 G W N , 690 

In (1911) 14 G L J 600, the purchaser of the equity of redemption undertook to pay out 
of the purchase money certain prior encumbrances , it was held that he was entitled to use 
those incumbrances against those which he did not undertake to pay, though (apparently) he 
wa$ not aware of their existence (it was suggested he wight have been, if he had search^ for 
encumbrances m the Registration Office) see p 505 Payment of prior incumbrance without 
knowledge of intermediate sale — (1893) 18 Bom , 86 

No notice at the time — (1913) 26 M L J , 94 21 1 G , 978 , following (1912) 35 Mad , 642 
and distinguishing (1910) 34 Mad , 119 20 M L J , 380 , kept alive, notice or no notice — 
(1884) 8 Mad , 247 

(A) As to other applications see (1911) 11 1 G , 469 8 A L J , 663 10 I C , 566 , (1906) 

33 Gal , 1133 10 G W N , 1010 4 C L J , 121 (1901) 29 Gal , 26 , (1892) 16 Mad , 94 . 

(1891) 13 All , 681 , (1888) 11 Mad , 346 , (1699) P B , 67 , (1904) P R , 30 (1904) P L R , 
139 , (1913) 19 I G , 765 (1913) PL R , 216 , (1913) P W R , 128 

(i) As regards the second mortgagee’s rights on a merger see (1911) 21 M L J , 213 F B 
(;) But the principle is not applied where the payment is in discharge of one’s own 
obligation — 

The doctrine of subrogation does not apply when a person simply performs his own 
obligation or covenant and pays off a charge which he has undertaken or is bound to satisfy 
—(1906) 2 G L J , 288 If a person purchases prope/ty which is subject to two mortgages 
and retains a portion of the purchase money for payment to the mortgagees but pays the first 
of two incumbrancers and not the second, he cannot treat the first mortgage as kept alive to 
be used as a shield against the second nor can he claim to be subrogated to the position of the 
mortgagee whose debt he has satisfied — (1905) 2 G L J , 288 

This principle was not applied to persons who being the assignees of a mokurari interest 
granted by a oo mortgagor, paid off a mortgage and claimed contribution from the co mort 
gagor -(1906) 4 G L J , 79 

Where the purchaser of the equity of redemption undertook to pay off the two prior 
incumbranoeb on tibe property out of the consideration amount, it was held that he could not 


72S 



Cal. I0i7 NOBIN KBIBHNA MOOKBBJEB V 

set up one of them which he paid off as a shield against the other which he did not 
any more than the mortgagor —(1910) S3 All 101 7 A L J , 914 71 C , 200, o A u 
a I 0 , 007 citing (1907) AWN, 85 a OLJ 288 (1898) 17 Mad ,62 4 A L J , 349 DUt 
s«e7AIiJ16 6IO,177 

See also (1910) 20 M L J , 380 8 M Ii T , 182 6 I C , 781 , (1910) 21 M L J , 180 
9 I C 189 (1905) 29 Mad , 37 

Thus, where one’s charges were made part of the consideration for the sale of an equity 
of redemption and there was the charge of another outstanding, it was hold that those 
charges may be used as a shield against that other — (1891) 13 All , 432 

In (1900) 22 All 284 it was laid down that when the mortgagee buys at auction the 
equity of redemption iii a part of the mortgaged property such purchase has, in the absence 
of fraud, the effect of discharging and extinguishing that portion of the mortgage debt which 
was chargeable on the property purchased by him 

But in respect of incumbrances other than those contracted to be paid off the rule would 
be applied —(1911) 12 I C , 607 8 A L J , 1289 (1911) 14 0 L J 500 

(A:) Being a question of intention the presumption is a rebuttable one — (1905) 2 C L J , 
574 

The intention was held negatived when the latci mortgage like the prior one, was also 
a usufructuary mortgage and both could not coexist — (1895) 10 Mad 105 

(IJ As regards application to bcnami transactions see (1914) MW N , Idl 26 M L J , 
74 22 1 G , 253 

(w) Incidentally in (1903) 26 Mad 686 (710) Hhabhyam Ayyangar J drew attention 
to 11 Mad 452 is having erroneously proceeded on the principle of subrogition on the autho 
rity of 10 Cal 1035 

IV INDIAN DEEDS AND CONTRACTS— INTERPRETATION— 

Buies established in Loglish Courts for construing Kiiglish documents iro not as such 
applicable to trails ietiont> between ii itivcs of India — 6cc (1886) 12 Cal , 663 at 679 where 
many instances ire collected ] 

[1047] APPELLATE CEIM1N\L 

The 18th August, 1884 
^ Present 

Mr Justice Mittlr and Mr Justice Pigot 

In the mattei of Nobin Krishna Mookeijee Petitioner 

versus 

Rassick Lall Laha Opposite Party 

Bevison on Jads — Act X of 1882, s 415 — Eiultnce — licgistratiou 
Ad in of 1877, s 82 

Under s 435 of the Criminal Procedure Code thi High Court h is powci to go into ques 
tions of fact, but it will only exercise this power in cises in which it finds that it will be in 
the interests of justice to do so 

N was charged with having made a false stitcmcnt before a Sub Registnr in indemnify 
ing K, a person who had executed a mortgage need in favour of R, and who was a neighbour of 
hifl (N^s) as being the person to whom i2 hod agreed to advance the money the consideration of 
the mortgage The false statement consisted in his st itmg to the Sub Registrar that he knew 
K as his neighbour ” During the hearing of the case it was sought to prove a statement made 
by B to a third party (B having died previous to the institution of the case) to the effect that N 
had told him certain facts A memorandum, alleged to be in the handwriting of N, was also 
tendered and received in evidence without any further proof asto its being in R s handwriting 
than that itJsore a similarity to another piece of paper proved to bear his handwriting 

Reid, that the statement made by B co the third party was inadmissible and irrelevant 
and that the memorandum was wrongly received in evidence 

In this case the accused was charged with having abetted the false per- 
sonation of one Khirod Chunder Mookerjee before the Sub Begistrar of 
Sealdab, with having intentionally made a false statement before that officer 
m that he mdentified some unknown person as the said Ehirod Chunder 
Mookerjee, and also with having abetted the offence of dieatmg 
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The facts of the case were shortly as follows One Bossunto Coomar 
Mookerjee, a broker, negotiated a loan in September 1881 with one Boma 
Nath Laha for the sum of Es 5,000 to one Khirod Chunder Mookerjee, son of 
Prosono Coomar Mookerjee of Bhowanipore, to be secured by a mortgage of 
the borrower's property 

In pursuance of that arrangement a draft mortgage pre [1048] pared 
and given to Bossunto for the purpose of being approved It was then taken 
away by him, and afterwards returned accompanied by a memorandum on a 
slip of paper which ran as follows — 

‘ I approve the draft, only the time is to be extended to one year instead 
of SIX months , the schedule of the properties covered by the deed will be sent 
to-morrow, 25th September 1881 (Sd ) Nobin Krishna Mookerjee, Pleader ** 
The deed was then engrossed and on the 27th September an attempt was 
made to get it registered at the Sealdah Sub Eegistrai s Oihce after Khirod had 
executed it, but registration was refused on the ground that there was no 
proper person present to identify Khirod Subsequently on the 10th October 
1881, it was registered, Khirod being then identified by the accusedNobiuKrishna 
It subsequently transpired that the Khirod who executed the deed was not 
the real Khirod Chunder Mookerjee son of Prosono Coomar Mookerjee, and the 
accused was placed before the joint Magrstrate of Alipore upon the above charges 
Previous to the institution of the case Boma Nath Laha died 
During the hearing of the case, the following question was put to one of 
the witnesses for the prosecution in re examination Q — What did Boma Nath 
tell you about his interview with‘ Nobin ^ 

This question was objected to by the pleader who appeared on behalf of “^he 
accuse! but the objection was overruled by the Magistrate, who remarked that 
had the objection been a valid one he would still have put the question himself 
In reply to the question, the witness detailed a statement made to him b\ , 
Boma Nath to the effect that the accused had told him (Boma Nath) that 
after he (the accused) had identified the executant, there was no cause for 
anxiety foi him, and that he (the accused) would be responsible for the money 
In the course oi the hearing, the memorandum attached to the draft above 
referred to was admitted in evidence without any proof of its being in the 
handwriting of the accused, but merely on the ground of the similarity between 
the handwriting of the accused and the handwriting appearing on the 
memorandum 

[1049] The remainder of the facts of the case appear sufficiently for the 
purpose of this report in the judgment of the High Court 

The Joint Magistrate having convicted the accused and sentenced him to 
rigorous imprisonment for one year and a fine, an appeal was preferred to the 
District Judge That appeal being dismissed, an application was made to the 
High Court under its revisional power to send for the record in the case and 
the Court granted a rule 

The rule qow came on to be heard 

Mr Evans, Mr Gasper, and Baboos Umbica Churn Bose, Grtsh Chunder 
Ch(ywdhry,Jogesh Chunder Boy and Dwarkanath Chuckerbutty for the Petitioner 
Mr Allen and Baboo Srinaih Chunder forthe Opposte party 
Tbe Judgment of the High Court was de livered by 
Mltter, Jf (PiGOT, J , concurring) — The petitioner before us was convicted 
by the Joint Magistrate of Alipore (1) of having abetted the false persona 
tion of one Khirod Chunder Mookerjee, son of Prosono Coomar Mookerjee, 
of Bhowanipore, before the Sub-Begistrar of Sealdah , (2) of having intention 
ally made a failse statement before the said officer in identifying some 
unknown person as the said Khirod Chunder , and (3) of having abetted 
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the offence of cheating by dishonestly inducing one Huridas Bhattiwhaq^ 
to deliver the sum of Bs 6,000 to the said unknown person under the 
behef that he was advancing the said sum of money to Khirod Chunder 
Mooker]ee, son of Prosono Coomar Mookerjee, of Bhowanipore The petitimier 
w%s sentenced to one year's rigorous imprisonment and a fine of Bs 300 
in respect of the second of the above mentioned offences, no sentence being 
passed for the others On appeal the convict on and the sentence have 
been upheld by the Sessions Judge of the 24-Pergunnah8 The present appli- 
cation has been made under s 436 of the Code of Criminal Procedure to set 
aside the conviction and the sentence on various grounds of law and facts 
Under s 436 we generally decline to go into the questions of fact, though we 
have the power to do so We exercise this power only in such cases where we 
find that in the interests of Cf 060] justice it should be exercised After fully 
hearing arguments in this case, we were of opinion that the present is a case in 
which that power should be exercised Moreover we find that there are two 
grave errors of law in the proceeding^ and the judgment of the lower Court 
The first error is that the Joint Magistrate allowed a statement of a deceased 
person, namely, Boma Nath Laha, the master of Huridas, to go in as evidence, 
although objected to This statement was deposed to by Huridas There is 
no question that this statement was not relevant The other error is that the 
lower Courts have assumed without any evidence that the petitioner as a 
vakeel had approved the draft of the mortgage bond which was executed by an 
unknown person calling himself Khirod Chunder Mookerjee, son of Prosono 
Coomar Mookerjee, of Bhowanipore, in favour of Boma Nath Laha 

These two errors of law being established we have to determine how far 
they affected the merits of the decisions of the lower Courts We cannot decide 
this question without considering the weight of the remaining evidence For 
* these reasons we find it necessary to consider the evidence adduced in this case, 
m order to judge how far the conclusions of facts arrived at by the lower Courts 
are correct 

The most essential question of fact m this case was, whether in regard to 
the execution of the mortgage bond in favour of Boma Nath Laha, and in respect 
of its registration there was false personation of Khirod Chunder Mookerjee 
son of Prosono Koomar Mookerjee, of Bhowanipore, by an unknown person 

Upon this point, after fully considering the evidence, I find no reason to 
dissent tfrom the view taken by the Courts below 

I have no reasonable doubt in my mind that the person who executed the 
mortgage bond, and who appeared before the Sub-Begistrar of Sealdah and 
registered it was not Khirod Chunder Mookerjee, son of Prosono Coomar 
Mookerjee of Bhowanipore, I see no ground to disbelieve the evidence of Khirod 
Chunder Mookerjee, Bussickloll Mookerjee, Iswar Chunder Chunder and Bepin- 
behary Chowdhry upon this point Their evidence is strengthened by a com- 
parison of the signature of Khirod Chunder Mookerjee, both in English and in 
Bengali, with the signatures of the so-called Khirod on the mortgage bond, and 
the note of hand [ 1061 ] executed in favour of the witness Iswar Chunder In 
coming to this conclusion the circumstance, the absence of any tangible evidence 
showing that about the time of the said mortgage bond the real Khirod was in 
need of borrowing such a large sum of money as Bs 6,000, has, to a certain 
extent, weighed with me The petitioner being a neighbour of Khirod, if the 
latter had really borrowed the money he would have b^n in a position to give 
some evidence upon the point U pon the question of false personation, therefore, 
I think that the lower Courts have come to a correct conclusion 
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Then cdmes the question whether Nobm Ohunder knowingly participated 
in any way m abetting the successful carrying out of the fraudulent scheme by 
which Botna Nath Laha was defrauded of Bs 5,000 The conclusion to which 
the lower Courts have come upon this point is unfavourable to the petitioner 
The oral evidence uj^n this point is, m m> opinion, very unsatisfactory 
The only documentary evidence which has been put in is also, m my opinion, 
not entitled to much weight It is a memorandum of an alleged approval of 
the mortgage bond by Nobin Ghunder Its proof rests merely upon a com- 
parison of handwnting I do not think that the evidence is strong enough to 
establish its genuineness Then, again, supposing that it is genuine, there is no 
evidence to connect it with the particular transaction in question in this case 
Putting aside this document there is only the oral evidence which, as I have 
already said, is unsatisfactory Then balancing this oral evidence against 
certain circumstances, to which I shall presently refer it seems to me that the 
reasonable conclusion upon this point is that Nobin Ghunder was in no way 
party to the fraud which was perpetl'ated upon Bom a Nath Laha It is in 
evidence that, on the 27th September 1881, when the mortgage bond was 
executed at the Sealdah Sub-Begistrar s Oihce, Nobin Ghunder was not present 
Upon the evidence it seems to me that on that day the document in question 
would have been registered, and the money paid to the executant if the Sub- 
Begistrar had not objected to the identification of Khirod Ghunder as un&atis 
factory Then, again, on the next day when Iswar Ghunder advanced Bs 1,000 
to the personator [ 1052 ] of Khirod, Nobin Ghunder was admittedly not 
present These two circumstances almost conclusively show that the petitionei 
was not a party to the fraudulent device He is a vakeel and also a well to-do 
person If he was depraved enough to join in the fraud, it is exceedingly 
improbable that he should have done so, unless he was assured of a very large 
share in the spoil, and if he had to receive such a share it is almost impossible 
to believe that he should not have been present at the Sub-Begistrar’s Ofiice 
on the 27th September, and at Boma Nath Laha s Boytxickhana on the follow- 
ing day Then, again, Nobin Ghunder is not shown to have received any 
thing more than eight rupees in the whole transaction His conduct in 
telling Huridas, who called at his house m April 1882 to fetch the real 
Khirod Ghunder, is inconsistent with a guilty conscience These circumstances, 
mmy opinion, decidedly out\seigh the oral evidence upon this point, which, as 
I have already said, is of a meagre and unsatisfactory character upon the ques 
tion of the complicity of Nobin Ghunder in the fraud I therefore come to a 
different conclusion from that of the lower Gourts 

The next question is whether Nobm Ghunder, when he identified some 
unknown person as Khirod Ghunder, made a false statement intentionally 
upon the evidence upon the record, I cannot but come to the conclusion that 
he made that false statement intentionally It seems to me that when he 
stated to the Sub-Begistrar that he knew Khirod as his neighbour, he was per- 
fectly aware that that statement was false But having regard to his position 
in life, and to the amount of remuneration Ije received, I think it ^s a reason- 
able conclusion to come to, that placing full reliance on the representations of 
Bossunto, Nobm Ghunder believed that he was identifying Khirod Ghunder, 
the son of Prosono Coomar « 

Upon the conclusions at which I arrive, Nobm Ghunder is only guilty 
under clause (a), s 82, of intentionally making a false statement before the 
Sub-Begistrar of Sealdah, and is not guilty of the other offences charged 
against him 
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It will be oonvement here to notice a point which was a 
discussed before us It was contended th&t the conviction under s 82 of tne 
Begistration Act cannot be sustained, [i038] because the prosecution for the 
said offence was not commenced with the permission of the Sub Begistrar of 
Sealdah But we find that on the 22nd Apiil 1884 the Sub Begistrar of Sealdah 
gave permission for the prosecution of Nobin Ghunder under s 82 of the Begis- 
tration Act It is true that that permission was given when a complaint against 
Nobin Ghunder was pending in the Joint Magistrate’s Gourt, but that complaint 
had nothing to do with any offence under s 82 of the Begistration Ac t The 
Joint Magistrate in investigating that complaint examined the witnesses for 
the prosecution in the month of April 1884 On that evidence, on the 23rd 
May 1884, the Joint Magistrate for the first time framed the charges under 
s 82 of the Begistration Act against Nobin Ghunder The prosecution for the 
offence under clause (a), s 82, of the Begistration Act was, in my opinion, 
commenced on the date when the charges were framed That being so, the 
objection as to the want of perm ission*f alls to the ground 

The only question that remains to be considered is that of punishment 
Having legard to the facts which, in my opinion, have been established against 
Nobin Ghunder, and to his position of life, I think the interests of justice would 
bo fully met if we pass the sentence of rigorous imprisonment for one month, 
and a fine of two hundred rupees The conviction under clause (a), a 82, will 
stand, and the conviction of the other offences mentioned in the charge will be 
set aside The sentence will be modified as stated above If Nobin Ghunder 
has undergone imprisonment under the sentence of the lower Gourt for 
any period, he will have to complete the time of imprisonment to which we 
sentence him 

Gonmctim upheld 


NOTES 

[Under the Criminal Procedure Code (1898) there may be revision on facts also, though 
this power should be exercised in exceptional circumstances only — 8 Bom , 197 , 10 Cal , 
1047 , (1888) 12 Bom , S77 , (1890) 14 Bora , 331 , 14 Cal , 361 (1895) 22 Cal 998 

The discretion left to the Judges as to the exercise of these powers ought not to be 
fettered by hard and fast rules ^(1904) 28 Bom , 533 6 Bom L R , 376 

Comparison is one of the modes of proving handwriting — 37 Cal 467 14 C W N , 
1114 The case of 10 Cal , 1047, was distinguished in (1912) 14 I C , 741, as having simply 
decided on the facts that the handwriting was not proved it was hold m this case by 
SUNDARA Iyer, J , that the finding based on comparison would not bo disturbed in second 
appeal ] 
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[lOM] SMALL CAUSE OOUET REFEEENOE 

The 30th July, 1684 
Pbesent 

Sir Eichabd Garth, Kt , Chief Justice, and Mr Justice Beverley 

Earn Chand Sen Plamtifi 

versus 

Audaito Sen and Srinath Sen Defendants 


Mamage, Contract for — Consideration money, Suit for return of — 

Public policy 

The defendant in consideration of Eb 100 promised to give hib minor daughter in 
marriage to the plamtifi , the defendant failed to fulfil his part of the promise, and the 
plamtifi brought a suit to recover the money paid as consideration for the promise 
Held^ that such a suit would lie 

Juggeshur Chuckerhutty v Paiich Cotoree Chuckerbutty (14 W R 154) approved 
Query — Whether the Court could have enforced the payment of Rs 100 to the father of 
the minor as against the person engaging to marry the minor 

This suit was brought to recover Rs 100 alleged to have been paid by the 
plamtifi to defendant No 1, Audaito Sen, in consideration of a promise made 
by the defendant, Audaito, to give his daughter m marriage to the plaintiff 
The defendant, Srmath Sen, A\as the brother of the defendant, Audaito, and it 
was alleged that the money was received by them both jointly Defendant 
No 1 failed to give his daughter in marriage to the plaintiff The defendants, • 
inter aha, contended that the agreement in question was illegal, and, therefore, 
no action was maintainable upon it 

The Judge of the Small Cause Court gavo the following judgment — 

I think that the suit is not maintainable The money sought to be 
recovered was admittedly paid as pon, ^ c , as price foi the promised marriage 
the agreement is illegal and void, being contrary to public policy To hold 
that an action will lie upon such an agreement would lead to the encourage- 
ment of the vicious practice of selling girls b\ their parents for the purpose of 
marriage The practice no doubt [fOdd] obtains to a great extent m this pro- 
vince But that, I think, is no reason why a Court of justice and equity 
should recognize, and give effect to it It cannot be doubted for a moment 
that the practice is injurious to the public good \ parent who would give 
his daughter in marriage for pon would not, as a rule, care to consider the 
fitness, or the unfitness of the match, but would give prefeience to whomsoever 
pays the highest price ” 

“ The case reported at page 154, 14 W R — Juggeshur Chuckerbutty v 
Panch Cowree Chuckerbutty — is cited by the pleader for the plaintiff as 
authority, in support of his contention, that the suit will he But it seems that 
that case is distinguishable from the present case In that case, the money 
sought to be recovered, appears to have been paid, not tq the legal guardian of 
the girl, but to her brother, her mother being her legal guardian But though 
there is this difference in the features of the two cases, the question seems to 
be not altogether free from doubt But as the pleader for the plaintiff has 

♦ Small Cause Court Reference No 11 of 1884, made by Baboo Gontsh Chunder 
Chowdry, Judge of the Small Cause Court, Midnapore, dated the 26th June 1684 
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applied for a reference to the Honourable High Court, I rJStpeotfulIy submit the 
following point for decision — Whether a suit will he for recovery of the 
money paid as pon to the defendant, in consideration of his promise to give his 
minor daughter in marriage to the plaintiff 7 ’’ 

" The suit IS dismissed contingent upon the opinion of the High Court on 
the point referred ” 

No one appeared on the reference for either party 
Jud6ni6ilts were dehvered by Gabth, C J , and Bevebley, J 
Garth, C« J.— In this case I have great doubt whether the opinion of the 
Judge of the Small Cause Court is not correct and if we were now asked to 
enforce an agreement to pay pon to a gvrVs father, in consideration of his giving 
her in marriage, I should have wished to refer the question to a Full Bench 
But the facts, as 1 understand them, are these — 

The plaintiff paid Bs 100 to the defendant No 1, in consideratiop of his 
giving his daughter to him in marriage, and the defendant No 2, who is a 
brother of the defendant ^o 1, was a party to the contract 

After the money was paid, the defendant No 1 failed to fulfil his promise, 
and gave his daughter in marriage to some one else 

[ 1056 ] The plaintiff now seeks to recover back his money, and the 
defendants attempt to take advantage of the illegality of the contract by way of 
a defence to the claim 

Under these circumstances, I consider that the case referred to, Jv^fgeihur 
Chuckerbutty v Panch Cowree Chuckerb itty (14 W R , 164), is directly in point, 
and apart from the question whether the contract is illegal, the justice of the 
claim IS entirely with the plaintiff 

* Upon the authority of that case, therefore, and because it is manifest 
justice that the defendants should not be allowed to retain the money, 1 agree 
with my learned brother that the claim should be decreed 

Had the question been whether, as against the plaintiff, we could enforce 
payment of the Bs 100 to the defendant No 1, I should have doubted very 
much whether we ought to do so 

In England, a baigain of this kind, for payment of money to a father, in 
consideration of his giving his daughter in marriage, is considered to be a 
marriage brokerage contract, and illegal as against public policy — see Keat v 
Allen (2 Vernon’s Bep , pt 2 558) and other cases cited in Addteon on 
Contracts, 5th edition, p 742, 7th ed , 1017 

And without going the length of saying at present that 1 consider such 
contracts to be illegal in this country, I certainly should be disposed, as at 
present advised, to hold that they were so far void, as to be incapable of being 
enforced by the rules of equity and good conscience 

In the present case the plaintiffs’ suit will be decreed 
BeYCFjiey, J. — I think that ,the suit will he to recover the money in 
question There is nothing immoral in the contract so far as I can see No 
doubt the purchase or hire of a minor girl for purposes of prostitution, or 
concubinage, is an immoral act, but where a legal marriage is in contemplation, 
the payment of money as a consideration is in accordance with the customs 
of the country, and therefore, in my opinion, not opposed to public policy 
Besides the ease cited by the Judge from 14 W B , 164, 1 find that a simil^ 
view was also expressed by this Court in the case of Banee LaLhm 
, y Nobtn Mohwi Stngh (25 W R , 32) 
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[1Q873 No doubfcifnamage brokerage contracts are illegal m England, but 
the reason of this is, that they are deemed to interfere with the free consent of 
the parties, which is an essential condition m the English marriage contract 
But in India the consent of the parties has rarely, if ever, anything to do with 
the marriage contract, which is generally arranged by the parents or friends 
of the parties before they themselves are of an age to give a free and intelligent 
consent It is opposed to English ideas of public policy that a Eulin Brahman 
should be paid to marry any number of Kuhn girls, but so long as it is the 
recognized custom of the country, and is not prohibited by law, I think 
we should be scarcely justified in holding such marriage contracts to be illegal 

Decision reversed 


NOTES 

[MARRlIteE BROCAGE CONTRACTB-HINDU LAW- 

The dictum of GARTH G J in this case has met with judicial support in later cases 
although asura form being one of the forms of marriage recognised by the Hindu law, the 
marriage itself is valid, but the brocage contracts are void — 

Where the marriage has been solemnised, these contracts are not enforceable — (1893) 
17 Mad ,9 3 M L J , 132 (1888) 13 Bom , 126 131 

Even at the instance of those to whom money is payable in asura marriages — (1897) 
22 Bom . 658 . (1908) 32 Mad , 185 F B 18 M L J , 403 , (1901) 23 All , 495 , (1911) 15 
C W N , 447 9 1 C , 652 , (1889) P B, 128 See also (1889) 13 Mad , 83 which was 

before the Full Bench in 32 Mad , 185 

Nor are the amounts paid recoverable in those cases — Ibid 
This is done on the ground of public policy and it is unnecessary to inquire in each case 
whether the contract therein is opposed to public policy or not —Ibid , 15C W N 447 which 
dissents from the dictum to the contrary in 1 C L J 261 founded on 23 All 495 (sec also 10 
A L J 159) 

Similarly unenforceable is the contract to pay a certain amount on marriage not 
^aking place between two other persons — (1912) 24 M L J 310 18 I C 515 

As regards the contiacting parties however, damages may be recoverable on failure of 
marriage — (1896) 21 Bom 23 

Also, a party who paid under such a contract, can recover the amount so paid when the 
mamage did not in fact take place — 14 W R 164 , 10 Cal , 1054 , (1909) 33 Bom 411 11 
Bom , L R , 649 , (1897) 22 Bom 658 , (1892) 16 Bom ,673 , (1905) 1 0 L J , 261 , (1900) 3 
O G 241 The case of (1912) 10 A L J 159 16 1 C , 1004 is opposed to these cases 

This may be rested on ihe principle that where a plaintiff has paid money to the defen 
dant upon an illegal executory contract, or for a future illegal object, before there has been 
any substantial part performance of the contract, or progress towards accomplishment of the 
object, there does not appear to be anv good reason why he may not demand and recover back 
the money —(1905) 1 C L J , 261, yer MOOKEBJEE, J see also (1903) P L R , 113 ] 
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APPELLATE CIVIL 

I he 26th Attgust, 1884! 

Present 

Me Justice Peinsep and Me Justice Macphbeson 

Koylash Chunder Sen (Claimant) Petitioner 
verstis 

Koylash Chunder Ohakrabarti (Decree holder) and Mohendro 
Nath Bose (Judgment debtor) Opposite Parties ’ 

Civil Procedure Code — Act XIV of 1382, ss 280, 281 — Attachment — 
Satisfaction of decree by private sale — Purchaser — Subsequent 
attachment — Claim under s 278 ^ 

A and B attached in execution of their decree property of C and his two brothers, 
their judgment debtors Subsequently D obtained a decree against C alone, ind on the 
11th January 1884 applied for attachment of the one third share of C in the property 
attached by A and JB, which belonged to C and his two brothers jointly No order was on 
that date passed on the application 

On the 14th January 1884 E purchased from C his one third share in the attached 
properties, and the purchase money was, by arrangement between the brothers, applied in 
satisfying the debt due to 4 and 3 

On the 28th January 1884 an order was passed on the application of the 11th January 
1884 granting the attachment asked for by D 

And on the 23rd April 1884 E preferred his claim to the one third share purchased by 
him, and which had been since the purchase attached by V The claim was disallowed on 
the ground that E had no title to the property, he having purchased whilst the property 
was under attachment 

[1068] Held, on appeal, that the Judge should have, in accordance with s 280 of the 
CJode of Civil Procedure, confined himself to determining whether or no the property was in 
the possession of E on his own account, at the time that D attached the property 
Mothuea Mohun Chakeabaeti and Kadanath Bose had obtained a 
money decree against Mohendro Nath Bose and his two bi others, and m 
execution of this decree had attached certain properties belonging to the 
Boses 

Subsequently to this, and on 26th June 1883, one Koylash Chunder 
Ohakrabarti obtained a deciee on a promissory note against Mohendro Nath 
Bose 

In execution of this last decree, Koylash Chunder Ohakrabarti applied, on 
the 11th January 1884, for the attachment of the one third share of Mohendro 
Nath Bose in the properties belonging co him and his two brothers jointly 

On the 28th January 1884 an order was passed granting the attachment 
of the one-third share of the properties which were already attached in the 
smt first above mentioned « 

Subsequent to the date of the application for attachment, but previous to 
the S8th January 1884, viz , on the 14th January 1884, one Koylash Chunder 
Sen purchased from Mohendro Nath Bose the one third share (which belonged 
to Mphendro Nath) in the properties which belonged to the three brotherSi aod 
which were unde^he attachment obtained by Mothura Mohun Chakrabarti 

^ Rule No 891 of 1884, against the order of Baboo Kristo Chunder Chatterji, First 
Subordinate Judge of 24 Pergunnahs, dated the 23rd of April 1884 
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and Badanath Bose , and the purchase money was applied by Mohendro Nath 
Bose in paying off the debt due to Mothura Mohun Chakrabarti and Badanath 
Bose 

On the 23rd April Eoylash Chunder Sen (the purchaser) preferred a claim 
before the Subordinate Judge of the 24 Pergunnahs to the one-third share so 
purchased by him as aforesaid, setting out in his petition his title under his 
purchase, and his possession since the 14th January 1884 Koylash Chunder 
Chakrabarti, whose decree then remained unsatisfied, opposed the claim 

The Subordinate Judge disallowed the claim on the ground that the 
claimant had no title, he having purchased while the property was under 
attachment, and that Koylash Chunder Chakrabarti [ 1059 } was entitled to sell 
the properties in execution of his decree, dated 26th June 1883, and he there 
fore fixed a day for the sale 

Koylash Chunder Sen then applied for and obtained a rule calling upon 
Mobendxo Nath Bose and Koylash Chunder Chakrabarti to show cause why 
the order of the Subordinate Judge should not be set aside 

Mr Evans (with him Baboo Guru Das Banerjee) in support of the rule, 
contended that the claim of Koylash Chunder Sen had not been properly 
decided upon, inasmuch as there had been no decision as to whether or no he 
was in possession on his own account on the date of the attachment by 
Koylash Chunder Chakrabarti , and submitted that sections 280, 281 of the 
Code should have been followed , that the purchase by Koylash Chunder Sen, 
during the attachment of the prior decree holder, was not void as against 
Koylash Chunder Chakrabarti, although it was without leave of the Court, 
inasmuch as the claim of Koylash Chunder Chakrabarti was not enforceable 
under the attachment of the prior decree holders 

Baboo Chunder Madhub Ghose and Baboo Bhobam Charun Dutt showed 
cause ' 

The Order of the Court was given by 

Prinsep, Jt— Mothura Mohun Chakrabarti and another attached certain 
property m execution of a decree obtained by them Koylash Chunder 
Chakrabarti, another decree holder, also applied for execution of his decree, 
and for attachment, but it appears that no attachment was taken out by 
Koylash for some time While the attachment of Mothura Mohun was in 
force, the judgment-debtor, without the permission of the Court specially 
obtained, sold their property to Koylash Chunder Sen, who is known as the 
claimant, and thus satisfied the decree of Mothura Mohun and Badanath , no 
further proceedings were taken by these decree holders 

Koylash Chunder Chakrabarti then obtained an order for the attachment 
of the same property in execution of his decree , whereupon Koylash Chunder 
Sen preferred a claim under s 278 of the Civil Procedure Code, alleging that he 
was in possession of the property under a purchase from the judgment-debtor, 
as jUst stated The Subordinate Judge has disallowed [ 1060 ] the claim on the 
ground that the claimant had no title, as he purchased while the property was 
already under attachment ^ « 

It has been contended before us by Mr Evans, that the Subordinate Judge 
should have confined himself to determining, within the terms of s 280, 
whether the property purchased by bis client was not, \rfien it was attached 
by Koylash Chunder Chakrabarti, m bis possession on his own account, and 
that his client is entitled to an adjudication on this sole ground 

It IS further contended that the view taken by the Subordinate Judge of 
the title of the claimant is incorrect , that the claim of the decree-holder 
Koylash Chunder Chakrabarti was not enforceable under the attachment 
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obtained by Mothora Mohun and Badanath, and that, thereiore, the porahafle, 
while the property was under attachment by those decree holders, was not void 
under s 285 as against Koylash Chunder Chakrabarti 

We think that, under the circumstances of this case, the first contention 
18 good The attachment of Koylash Chunder Chakrabarti was the sole 
attachment then before the Court , and it was against this attachment that 
the objection was raised by Koylash Chunder Sen We are not disposed in 
the present case to express any opinion legarding the title of Koylash Chunder 
Sen But the difficulties which would arise in summarily adjudicating on this 
title, in the manner in which it has been dealt with by the Subordinate 
Judge, are apparent from the fact that the decree of Mothura Mohun and 
Badanatb, as stated in the affidavit, which has not been contradicted by the 
other side, was against three persons, and the attachment was of the entire 
property belonging to the three jointly , whereas the attachment of Koylash 
Chunder Chakrabarti was directed only to one of those three judgment debtors, 
and therefore it would not follow that under s 295 Koylash Chunder 
Chakrabarti would be entitled necessarily to participate in the assets realised 
by any sale that might have taken place m execution of a decree obtained by 
Mothura Mohun and Badanath We think, therefore, that the case must be 
returned to the Subordinate Judge in ordei that he may proceed in the manner 
prescribed by s 280 

The petitioner is entitled to his costs 

Buie absolute 

[1061] APPELLATE CIVIL 


The 2nd September^ 1884 
Present 

Mr Justice Mitter and Mr Justice Pigot 

Mokund Lall and others Defendants 

versus 

Chotav Lall Plaintiff 

Specific performance — Delay in bringing the suit — Joinder of causes of 
action — Act XIV of 1882, s 44 — Joinder of a person not a party to 
the contract of which specific p&rformance is sought 
A plaintiff sued on the 28th February 1881 for specific performance of a contract entered 
into on the 1st March 1878 by defendant No 1, and joined in that suit as a defendant a 
third person, who alleged that he was the owner of the property, the subject of the contract, 
seeking to obtain possession and other reliet as against such third person, stating that he was 
a benamidar of defendant No 1 

Such third person contended in his wntten statement that the suit was multifarious, 
but the point was not decided in the lower Courts 

On second appeal, such third person contended that the discretion given to the Court 
under s 22 of the Specific Relief Aat ought not to be exercised, as the plaintiff had slept on 
his rights for nearly three years , and also contended that the suit was multifanov|Bf and 
that he ought not to have been made a party thereto 

EMi ffiat althougH the pnnciple of the objection, as to the delay of the plaintiff in 
bni^ng hid suit, was an important one, and one which ought to be considered by the Courts, 
in exercise of ffieir judicial discretion under s 22 of the Specific Belief Act, yet the pdint 

* Appeal from Appellate Decree No 920 of 1883, against the decree of H B0ven^e7Esq ! 
Judge of daM 28th of February 1883, reversing the decree of Baboo Nur^ 

HonMdp Second Subordinate Judge of Patna, dated the 23rd of January 1882 
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not hsbving been taken in the Courts below, and there being nothing on the record to lead 
the Court to presume that the ordinary rule applicable to suits of this nature had been 
disregarded in the Courts below, the objection ought not under the circumstances, to be 
allowed to prevail in second appeal 

Heldt also, per li^TTBR, J (PiaOl J dtseenfmg) that as regards the objection to the 
suit for misjoinder, and under s 44 of the Code of Civil Procedure the Appeal Court was 
precluded by s 578 of the Code from reversing the decree of the lower Court, as the error 
(if an error at all) could not affect the merits of the decision 

Held, alsot that the principle laid down in the cases of J)e Hmghtcm v Mtmfy (L R , 
2 Gh App 166) and h^ickumsey Ookerda v Fazulla Casmmbhoy (1 L B 6 Bom , 177) is 
only applicable where from the plaintiff s case it appears that a third party, not a party to 
the contract, has a distinct interest from that of the other parties to the contract, which 
interest is sought to be declared null and void 

[i068] This was a suit for specific performance of a \erbal contract for the 
sale of a certain house and land 

The plaintiff asserted that Mussamat Nanki, on the Ist March 1878, 
enteied into a verbal contract with him to sell a certain house for Rs 3,700, 
and that Nanki’s son, Jafhr Hossein, received on her behalf Rs 100 as earnest 
money on the contract, and granted a receipt for the same, Nanki promising to 
execute a regular convey ince of the house within one month s time Nanki 
failed to execute any conveyance, and the plaintiff, on the 28th February 1881, 
brought this suit against Nanki, her son Jaffir, and one Mokund Lall, who was 
alleged to be a benamidar of the plamtitt [defendant No 1 and to whom 
the house was said to have been sold in 1873 The plaintiff prayed (1) for 
specific perfoimance of the contract , (2) that he might obtain possession of 
the house , (3) that he might be registered in the Municipal register as owner 
m the place of defendant No 3 (4) that the deed of sale of 1873 might 

be cancelled Nanki (defendant No 1) denied the contract, and denied having 
authorized her son to receive the earnest mone\ on hei behalf , and further 
stated tiiat she had sold the house m 1873 to Mokund Lall foi Rs 3,000, under 
a registeied conveyance Mokund Lall (defendant No 3) contended (1) that 
the house belonged to liim undei the deed of 1873, and that the plaintiff was 
one of the witnesses to the conveyance , and (2) that the suit was multifarious 

The Subordinate Judge tried foui issues, which issues are fully set out m 
the judgment of Mi Justice Mitteb, and found that the deed of sale to Mokund 
Lall was a mere contrivance, no consideration money having passed at the 
time of the sale , but that, although Nanki was not prevented by that deed 
from entering into a contract of sale with the plaintiff, yet the evidence did not 
satisfactorily prove that she had entered into a contract with the plaintiff, and 
that she, or any one properly authorized by her, had received Rs 100 as 
earnest money, and he, therefoie, dismissed the suit on these points without 
going into the question as to who was in actual possession of the property 
The plaintiff appealed to the District fudge, who found that Nanki had entered 
into a contract with the [1063] plaintiff, and that she had authorized Jafiir to 
receive the earnest money of Rs 100 , and that the deed of sale to Mokund 
M l was a mere paper transaction , he theA*efore reversed the decree of the 
^bordinate Judge, and ordered specific performance of the contract sued upon, 
and declared that as soon as the plaintiff should pay the purchase money he 
should be entitled to eject Mokund Lall from the hou^ 

The defendants, Nanki and Mokund Lall, appealed to the High Court 

Subsequently to the admission of the appeal, it appeared that Nanki, 
through an authorized vakeel, applied to withdraw from her appeal, and that 
an order was passed on her petition direotmg the matter to stand over to the 


i OAIi 


787 



10 Cal 1064 


MOKT7ND liAJjh AlO t> 


hearing of the appeal The Court at the hearing allowed Nanki to withdraw, 
but permitted the other defendant to appeal on all the points urged in the 
}omt grounds of appeal 

Mr Pearson, Baboo Mohesk Chnnder Choudhry and Mr Gregory for the 
Appellant 

Mr Pearson contended that the plaiAt distinctly stated that there were 
** other conditions ” attached to the verbal contract, which had not been set 
out in the plaint, and that the Court ought not to give specific performance of 
a contract the terms of which could not be found with reasonable certainty, 
s 21, (cl c ), of Act I of 1877 

That the plaintiff having allowed nearly three years to elapse between the 
date of the alleged contract and the date of the institution of the suit was, by 
reason of such delay, not m a position to ask the Court to give him relief 
The jurisdiction to decree specific performance is in the discretion of the Court, 
s 22, Act I of 1877 the Courts have always been unwilling to give discretion 
ary relief to those who sleep on their rights 

That the plaintiff had sued to obtain possession of the bouse from 
Mokund Lall, and for specific performance of his contract with Nanki, and for 
registration of his name in the Municipal register, and bad not obtained leave 
of the Court to join these causes of action , and that, therefore, under s 44 of 
the Code the suit ought not to be allowed to stand , and that Mokund [1064] 
Lall being a stranger to the contract between plaintiff and the defendant 
Nanki, he ought not to have been made a party to the suit for specific prefor- 
mance — Liickumsey Ookerda \ Fazulla Cassumbhoy (I L R , 5 Bom , 177) , 
De Houghton v Money (L R , 2 Ch App , 166) 

Baboo Sahqiam Singh, for the Respondent, contended that there being a 
kiw of limitation, the plaintiff was entitled to bring his suit at any time within 
the period allowed by such law, and that any delav on his part within such 
period allowed would not debai him from succeeding in his suit That the case 
of Luckvmsey Ookerda v Fazulla Cassumbhoy did not apply to this case, as 
the cause of action against the two defendants there was a separate one, viz , 
against one of them for refusal to deliver up title deeds, and against the other 
for specific performance 

Judgments of the Court were delivered by MiTTBB and PiGOT, JJ 

Mitter, J — This appeal arises in a suit for specific performance of a 
contract which was alleged to have been entered into on the Ist March 1878 
The suit was brought on the 28th February 1881 The first defendant, accord 
mg to the plaint, was the party who was in possession of the property in 
dispute, and who was entitl^ to it on the date when the alleged contract was 
entered into The plaintiff further alleges that it was the said defendant who 
herself entered into the contract The second defendant, who is the son of the 
first defendant, is alleged to have received Rs 100 as part of the consideration 
money which was fixed, according to the plaintiff, at Rs 3,700 , and the plaintiff 
stated in tlm plaint that the second defendant received the Rs 100 in accord- 
ance with the directions given by* the first defendant for the payment of thAt 
amount to her son There is another person who was made defendant, viz , 
Mokund Lall It was .alleged in the plaint that the defendants Nos 1 and 2, 
that IS to say, the mother and her son, were dissuaded by this defendant from* 
fcilfillmg the contract entered into by the defendant No 1 with the jdamtiff 
It was further alleged that, after the receipt for Rs 100, which was 
[1^] granted by the defendant No 2 to the plaintiff, was registei^ (which 
registmtion took place after a proceeding m the registration office taken 
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between the plaintifi and the defendants Nos 1 and 2), the defendant No 1 
caused a petition to be filed through her benamidar and dependent, the defen 
dant No 3, Mokund Lall, in the Municipal othce of 4ihe Municipality within 
which the disputed house lies, and caused the name of the defendant No 3, 
Mokund Lall, to be registered in the Municipal office in respect of the house in 
suit It was further alleged in the plaint that a kobala, dated 26th March 1873, 
which was executed by the defendant No 1 in favour of the defendant No 3 in 
respect of this house, was a benamee transaction, resorted to for certain reasons 
which are stated in the plaint, and not material to be mentioned here Upon 
these allegations the plaintifi claimed specific performance oi the contract, and 
asked also for a declaration against the defendant No 3, that he was simply a 
benamidar for the defendant No 1 The suit was defended both by Mokund 
Lall, the defendant No 3, and by the defendant No 1, and various objections 
were taken to the claim of the plaintifi It will be sufficient here to notice the 
objection in the 9th paragraph of the written statement of Mokund Lall That 
paragraph is to the following effect “ The plaintiff has in law no right to 
sue to have a deed of sale executed in respect of the disputed house in fulfilment 
of the contract, to recover possession, to register his name in the Municipal 
tax register, and to render this defendant s purchase null and void, as against 
this defendant, the prior purchaser The form in which the plaintiff has 
brought this suit is illegal Four issues were framed by the Munsif These 
were — 

Igt — ** Whether or no Mussamat Nanki has entered into a contract with 
the plaintifi, and whether or no she was competent to make such a contract 
(Mussamat Nanki is the first defendant ) 

2'nd — “ Whether the deed of sale of 26th March 1873 is genuine, and 
whether, under and by virtue of it, Mokund Lall is in possession of the disputed 
property, or the deed of sale is a nominal transaction, and Mussamat Nanki is* 
in possession 

[ 1066 ] ird — “ Whether the stamp of the receipt is inadequate, and 
whether it was registered after the prescribed time oi not , ' and 

Uh — “ Whether oi no, out of Es 3,700, the defendant has received 
Bs 100 in cash, and Bs 40 for purchase of stamp ' * 

The Subordinate Judge dismissed the plaintiff’s suit He came to the 
conclusion that the alleged contract was not established , but, with reference to 
the question, whether Mokund Lall, the defendant No 3, was benamidar or 
not, the Subordinate Judge came to the conclusion in favour of the plaintiff, 
that Mokund Lall was a mere benamidar On appeal to the District ludge, 
the judgment of the Subordinate Judge was reversed The District Tudge 
substantially found that the plaintiff’s evidence with reference to the contract 
was trustworthy, and upon that ground he came to the conclusion that there 
was a valid contract of sale entered into by the defendant No 1 with the 
plaintiff He was further of opinion, in concurrence with the Subordinate 
Judge, that Mokund Lall, the defendant No 3, was merely a benamidar The 
District Judge gave a decree in favour of the p}aintifi Against this decree this 
second appeal was preferred by both Mussamat Nanki Bibee the defendant 
No 1, and Mokund Lall, the defendant No 3, but subsequently an application 
was made by a vakeel, other than those who filed the second appeal, asking 
the Court's permission on behalf of Mussamat Nanki Bibee to withdraw from 
the appeal The order passed was, that it should be considered at the time 
when the appeal would be heard Now, we are satisfied, upon the 
materials on the record, that Mussamat Nanki Bibee has made a substantive 
apidication through a properly authonzed vakeel to withdraw from the 
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appeal, and it does not seem to me that there is anything in the Prodedure 
CMe that would disentitle her to withdraw from it Therefore, we must try 
this appeal as if it was preferred by the defendant No 3 only That being 
so, it was contended on behalf of the respondent that any objection which 
upon the findings of the Court below Mussamat Nanki Bibee alone could 
take against the decision of the lower Appellate Court could not be urged by 
Mokund Lall m this case With reference to that point we felt some doubt as 
to whether this contention is valid The doubt arose in this ay, that as 
[1067] between Mussamat Nanki Bibee and Mokund Lall, the finding of the 
lower Appellate Court, that Mokund Lall was a mere benamidar, is not 
conclusive It may be binding as between the plaintiff on the one hand and 
Mokund Lall on the other hand, but as the plaintiff, respondent, before us is 
relyang upon some act of Mussamat Nanki Bibee in support of this contention, 
a doubt arose, whether the decision of the lower Court not being conclusive 
between Nanki Bibee and Mokund Lall, the plaintiff could shut out Mokund 
Lall from urging those points which he could have urged if his oo appellant 
had not withdrawn from the appeal Entertaining this doubt, we have heard 
the case upon all the points urged in the petition of appeal, and after hearing 
the learned counsel and vakeel who appeared for Mokund Lall, we called upon 
the learned vakeel for the respondent to answer the appeal upon the followmg 
three points First, whether having regard to the delay in bringing the suit, 
and it being discretionary under the Specific Belief Act to auard a decree or 
not, as the Court thinks fit, whether this suit should not have been dismissed 
by the lower Court, and it not having been dismissed, whether or not this 
Court on second appeal should make that order The second point was, that 
Mokund Lall, the defendant No 3, being a stranger to the contract, whether m 
this suit the plaintiff could claim any relief against him, and if he could not, 
•whether the suit as against Mokund Lall should not have been dismissed 
The third objection with reference to which we called upon the learned vakeel 
for the respondent to answer the appeal, was that, supposing Mokund Lall was 
properly made a party, whether the causes of action upon which this suit was 
brought could be properly joined together under the provisions of s 44 
of the Civil Procedure Code As regards the first objection, it seems to me 
that we cannot lay down as a hard and fast rule of law, that a suit brought 
after the delay which has occurred in the present suit should be dismissed 
There is no doubt that, under the Specific Eeliet Act, the Courts aie vested 
With a certain amount of discretion in the matter of awarding a decree for 
specific performance , but I am not prepared to lay down as a proposition of 
law, that all suits brought after the lapse oi time aBer which the present suit 
[ 1068 ] was brought are all liable to be dismissed There may he circumstances 
under which a Court, exercising the discretion with which it is vested under 
the Specific Belief Act, may think it right to dismiss a suit brought nearly 
three years after the contiact was entered into, and there may be also oircum- 
stances which may justify a Court in awarding a decree, even when the smt is 
brought after such a delay , each case must depend upon its own circumstances 
In this case, I do not find that this objection was taken in the lower Courts, 

, and, therefore, I am not m a position to say that there is any ground made 
out upon the matenals on the record which would warrant this Court, m 
, Sdoond appeal, in directing the dismissal of the siut I am, therefore, (rf 
opinion that this ground must fail As regaids the other two objeotionSi 
whieb I think may be taken together conveniently, it seems to me that even if 
liiey were well founded, we should be precluded by s 578 of the Civil 
Procedure Code from reversing the decree of the lower Appellate Court, as it is 
deat ttovn the facts found m this case that the error complied of, li it was 
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an error at all, could not possibly affect the met its of the decision But 
putting aside that matter, upon the merits of the objections themselves, 1 am 
of opinion thnt the special appeal should not succeed In support of the 
objection that the suit against the defendant, appellant, should have been 
dismissed, two cases have been cited— ‘JDe Ilouqhton v Money and Liickumsey 
Ookerda v Faeulla Cassumbhoy It seems to me that what is laid down in 
these oases is this, that if, on the face of the plaint, or of the plaintiff’s case, it 
appears that a third party, who was not a party to the contract upon which 
the suit was brought, had a distinct interest, but which interest is sought to be 
declared null and void upon some equitable ground, such a claim against the 
said third party could not be made a part of the suit In the case of Dc 
Houghton v Money it was admitted by the plaintiff that there was a 
conveyance in favour of Money, but it was said that that conveyance was 
executed under such circumstances as would make it a voidable one , and in the 
case of Luckumsey Ookerda v Fazulla Cassumbhoy, it was distinctly 
admitted by the plaintiff that the third party, who was not a party to 
[1069] the contract, had a distinct interest That is not the case here 
Referring to the plaint, I find that the plaintiff is reall> suing upon one cause 
of action He charged the defendant No 1 with having resorted to certain 
devices, m concert with the defendant No 3, to defeat his rights arising out of 
the contract under which he was suing , he called the defendant No 3 a mere 
benamidar, and theie is no admission on the face of the plaint or in the plain 
tiff’s case that the defendant No 3 had a separate or distinct interest from 
that of tlie defendant No 1 That being so, it seems to me that both the 
objections taken by the learned counsel for the appellant must fail, as there 
was only one cause of action upon which the suit was brought It was found 
necessary to make the defendant No 3 a party to the suit, because he was 
made use of as benamidar by the defendant No 1 in setting up certain devices « 
in ordoi to defeat the right of the plaintiff That is the distinction between 
this case and the cases cited I am, therefore, of opinion that this second 
appeal must fail It will therefore be dismissed with costs 

FiioUJ -1 am ot the same opinion As to the question aiising under 
the two points which my leained brother dealt with together, the case of De 
Houghton v Money, and the point under s 44, I must say that I should hnd a 
diifaculty in considering that this Court was precluded under s 578 from 
dealing with a case in which the principle acted upon m De Houghton v 
Money was violated I should hesitate to say that a violation of that principle 
would not, in itself, affect the merits (within the meaning ol this section) 
of any case that was entered upon in disregard of that lule, but in the present 
case I confess, after hearing with much attention the aigument of the learned 
counsel, that it does appear to me that the point at which the lule in De 
Houghton v Money would be applicable would not be reached in this case 
The question is Are not the first and third defendants identical, and that 
question in itself, if answeied in the affirmative, as it has been, piecludes the 
application of these cases I may add a word as to the fust question, vi/ , 
the delay It does seem to me that that question, if pioperly raised, nvould be, 
as the leained counsel argued, proper matter of appeal, and might perhaps be, 
if properly raised, a proper matter for [1070] consideration even in second 
appeal , but if rais^ at all in this case in the Courts belo^ it was very slightly 
raised, and it appears to me that we have nought to presume that the ordinary 
rule, applicable to suits of this nature, was neglected by the learned Judge in 
the Court below, or to hold, upon the presumption arising from the length of 
the delay condoned by him, that it was unduly disregarded On reference to 
Lord Justice Fry’s book on Specific Performance, ss 1070 to 1079, where this 
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subject IS referred to, it will be noticed that the Lord Justice mentions several 
oases in whioh very considerable delay was held in England to be fatal, but in 
others not so In s 1078, a delay of fourteen months was held not to be such 
a bar In another case, three and half years was considered fatal, and in more 
recent cases, a delay of one and half years, and a somewhat lesser delay, was 
held to be fatal In this case, the time which was allowed to elapse was so 
long, that under ordinary circumstances specific performance would not be 
granted by the Court , but it is impossible for us to say in the form in which 
this case comes before us in second appeal, that there may not have been 
circumstances in the present case that would justify the grant of a decree even 
after the peripd which has elapsed As the point has been raised before us, I 
have thought it desirable to refei to one of the authorities in which the subject 
is dealt with, because the principle is an important one, and under the new 
Specific Belief Act it is a principle which ought to he considered oy the Court 
in the exercise of its judicial discretion under s 22 of that Act 

Appeal dtsmtssed 


NOTES 

[ Where there was nothing in the conduct of the plaintiff that could pobsiblv bo regard 
ed as evidence of waiver abandonment, or acquiescence and the defendant's position was 
in no way altered by the delav the deliy was regirdod immaterial — (1911) Id I G , 879 
16 C W N , 247 Ab regards misjoinder, see also (1894) 18 Mad , 415 (417) ] 
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APPELLATE CEIMINAL 

The iilst August, 1884 
Present 

Mb Justice Field and Mr Justice Norris 

Queen Empress 
versus 

Bam Sahai Lall and another 

Witnesses, Duty of the prosecution to produce 

Where a Sessions Judge gave it as a sufficient reason for the non produetiori of certain 
witnesses in Court on the part of che prosecution that the} had been examined by the 
Committing Magistrate against the express wish of the Police offioer in charge of the 
prosecution Held, that that was not [1071] a valid ground for the non production of the 
witnesses in the Sessions Court 

In oouducting a case for the prosecution all the persons who are alleged or known to 
have knowledge of the facts ought to be brought before the Court and examined 
The two accused in this case were charged with causing gnevous hurt to 
one Gan^auri Eahar and with ^ulpable homicide One Pokhan, the brother 
of Gandauri, laid the charge against the accused at the thanna, and, m giving 
certain details of what had taken place, stated that he had received the informa 
tion from Jitan Singh, Chita Smgh and Tiloke, who were to be his witnesses 
At th^ prehminary inquiry the Sub Inspector, Mohamed Baker, who had the 
conduct of the prosecution, objected to the examination of Titan Singh, Chita 
Sitigh, and Tiloke on behalf of the Crown, as they had been discovered to be 

* Cnmiual Appeal No 441 of 1884, against the order and sentence passed by W Vemer, 
Esq , Sessions Jud^ of Mon^yr, dated t^e 8rd July 1884i 
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hostile' witnesses Nevertheless, the Deputy Magistrate insisted upon their 
examination and recorded their evidence The accused were committed to the 
Sessions Court, where the three witnesses were not produced, and the Judge 
expressed his opinion that the prosecution was not bound under the circum 
stances to ensure tliBir attendance The accused were convicted and they 
appealed to the High Court 

Mr Allen and Baboo Bajendra Nath Bose for the Appellants 
Baboo Bam Churn Mitter for the Crown 

The Court (Field and NoRBis, JJ ) delivered the followmg Judgments : — 
Field, J. — We have heard the evidence in this case, and have considered 
the arguments addressed to us by the learned counsel who appeared on behalf 
of the appellant, and we think that the proper course to take will be to set 
aside the conviction, and direct a new trial of the prisoner Bam Sahai Lall 
and for this reason, Pokhan, the brother of the deceased Gandauri, gave the 
first information to the Police station Pokhan was not speaking from his own 
personal knowledge in giving an account of the transaction which resulted in 
the death of Gandauri, but he did give certain details, and he stated that he had 
received these details from three persons, Tiloke, Jitan and Chita, and he 
proceeded [10721 to add that these three persons were his witnesses These 
three persons were examined by the Deputy Magistrate, and their evidence did 
not support the case for the prosecution It would appear, and it is so stated 
in the judgment of the learned Sessions Judge, that the Police officer who had 
charge of the case did not wish these persons to be examined, and that the 
Deputy Magistrate, notwithstanding this expressed wish, pioceeded to examine 
them, and this is given by the Sessions Judge as a good reason for not calling 
these witnesses in the Court of Sessions, or tendering them for cross examina* 
tion m that Court Now, it must be understood and it has recentl> been 
pointed out in more than one judgment of this Court, that in conducting a case 
for the prosecution, all the persons who are alleged, or are known, to have 
knowledge of the facts, ought to be brought before the Court and examined 
No doubt, it may happen that certain witnesses will conceal facts which they 
know, or alter their account of what they have seen Nevertheless, these 
witnesses should be before the Court, and the Judge and the Assessors, or the 
Jury, if the case is tried by a Jury, should have an opportunity of forming their 
own judgment as to their credibility or otherwise This course was not followed 
in the present case, and we think that the learned counsel has rightly pressed 
upon us that the prisoner has been prejudiced in his defence in consequence 
On this ground we set aside the conviction, and direct that the prisoner be 
retried 

NoppIb, J — I am of the same opinion I would only add that I think 
the learned Sessions Judge has, subject to this omission, tried this case with 
remarkable ability, and I trust that when the case goes back to him, he will 
look upon it as an entirely new case, and not allow his mind to be at all 
prejudiced by the fact that the case had been previously tried 

• Betnal directed 


NOTES 

I8ee (1893) 16 All , 84, where a Full Bench held that it was not incumbent upon a public 
prosecutor to call every witness whose name is returned in the calendar , he might reject those 
whose evidence was, in his opinion, unnecessary ] 
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[1078] APPELLATE CIVIL 


The 2nd September, 1884 
Present 

Sir Bichard Garth, Kt . Chief Justice, and Me Tusticf BbvebIiBY 

Nam Bibee, on her own behalf and on behalf of her minor sons Defendants 

versus 

Hafiisullah Plaintiff 

t 

Begtstratton — Act III of 2877, s 50 — Optional registration — Priority — 
Possession under unregistered deed — Notice 

Although the mere fact of possession having been taken b\ a purchaser under an 
unregistered conveyance is insufficient, of itself to establish a good tit^ to a property as 
against a subsequent registered purchaser, and is not conclusive evidence of notice as against 
him, yet, in the majority of cases, such possession is very cogent evidence of notice 
This was a suit brought by the plaintiff against defendants Nos 1 and 
2 for a declaration of his rights to, and for confirmation of possession of, 
certain lands in Dacca 

Defendant No 1 had obtained a decree for possession of these lands against 
the plaintiff and defendant No 2 under s 9 of the Specific Belief \ct , and the 
plaintiff, therefore, brought this suit for the purpose above mentioned, stating 
that he had pui chased the land for a sum under Bs 100 from the heirs of one 
Ashruff m 1287 under a registered conveyance 

Defendant No 1 contended that he had, previously to 1287, purchased the 
same land diiect from Ashruff , and, although the deed of sale under which the 
purchase was made was unregistered, (the consideration being under Bs 100, 
and registration being optional), yet he had obtained possession of the land, and 
stated that the heu of Ashruff, from whom the plaintiff purchased, had been 
repudiated by Ashruff 

The Munsif settled two issues only, viz , (l), was the suit barred by 
limitation , and (2) was the plaintiff’s vendor heir ot Ashruff, and did he convey 
that property to the plaintiff, or did Ashruff himself convey the property to 
defendant No 1, his foster son , the Munsif found that the question of limitation 
did not arise , that the plaintiff’s vendor was an hen of Ashruff, and had duly 
executed a conveyance in favour of the plaintiff in 1287 , that there was not 
SufiScient evidence to show that Ashruff had repudiated or disinherited the plain 
tiff’s vendor He further found that tl074] Ashruff had, six years previously to 
1287, executed a conveyance of this very property m favour of defendant No 1 , 
and that although this was by an unregistered document, yet that he had had 
possession from the date of his purchase , and that there was evidence to show 
that he refused to give up possession to the plaintiff’s vendor , he, therefore, was 
of opinipn that defendant No had the better title to the land and dismissed 
the suit 

The plaintiff appealed to the Subordinate Judge, who held that the plaintiff s 
purchase being under a registered deed, it had priority over the defendants , 
under s 60 of the Begistration Act, it being immaterial, for the purposes of that 

* Appeal from Appellate Decree No 490 of 1883, against the decree of Baboo Nobin 
Chunder Gangooly, Subordinate Judge of I>aooa, dated the 14th of December 1882, reversing 
the dooree 6f Baboo Ravati Charan Banetjee, Sudder Munsif of that district, dated the 18th 
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section, ivhether the defendant had obtained possession of the property or 
not , and that there was no evidence that the plaintiff had notice of the defen- 
dant's purchase He, therefore, allowed the appeal 

The defendant No 1 having died, his widow and minor sons (having been 
substituted on the record in his place), appealed to the High Court 

Baboo Han Mohun ChakravarH for the Appellants 

Baboo Durga Mohun Dass and Moulvi Serajul Islam for the Bespondents 

Judgment of the High Court was delivered by 

Garth, C J (Beverl>^ , F , conctimng) — We think that the Couits below 
have not properly appreciated the point upon which this case depends 

It seems to have been viitually admitted that the person under whom the 
plaintiff claims was the heir of Ashruff , and, therefore, the question between 
the parties is the same as if Ashiuff had lived, and had made a second 
conveyance of the propeity to the plaintiff , so that the point is, whether the 
defendant s uiiregistered deed, coupled ith possession, is to prevail over the 
plaintiff s registered deed which was executed six years after the defendant's 

The Subordinate Tudge seems to ha\e rather misunderstood what was 
decided in the Full Bench case of Naiain Chundei Chuckerbutty v Dataram Boy 
(I L R , 8 Cal , 597) 

[10733 The question there was, whether the mere fact of possession having 
been taken by the purchaser under an uniegistered deed was suffictent of itself 
to establish a good title to the property as against a subsequent registered 
purchaser 

It had been thought by some mombeis of this Court, that, under such 
circumstances, the party claiming undei the unregisteied deed had the prefer 
able light, see Dmonath Qhosew Aiiluck Mom Dabie (I L R , 7 Cal , 753) * 
But the Full Bench held otheiwise 

It had long been considered by this Court and also b\ the Bombay High 
Coiut, that wheie a legistered purchaser hid notice that his vendoi had pre 
viously conveyed awa\ the property to some third person by an uniegistered 
conveyance, it was contrary to equity and good conscience that his title 
(though under the registered deed) should be allowed to prevail And this was 
also the law in England, where the language of the Registration Acts is much 
the same as in this country 

But then came the furthei question, whether the fact of the unregistered 
purchaser having taken possession, loas conclusive evidence of notice , and the 
Full Bench decided that it was not 

But, at the same time, we all considered that such possession was in the 
great majority of cases very cogent evidence of notice , because every man, 
when he buys a property, is pnmd facie supposed to go and look at it, or make 
some enqmries about it , and if, when he makes such enquiries, he finds that 
somebody else is in possession, he ought to enquire how he came there , and if 
he finds that he is in possession under a conveyance from the ownfer, though 
the conveyance is unregistered, he is not justified in equity and good conscience 
in buying the property himself If he chooses to buy under such circumstances, 
he runs the risk of losing his money 

Now this seems not to have been understood by the Subordinate Judge 
He appears to have thought that it was not necessary to enter upon the ques- 
tion of notice, and he very truly says, that no evidence was given upon that 
question in the first Court The truth is, that when the case came before the 
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fost Court, the Full Betioh case had not been decided, and it is very possible 
110783 that neither party understood the point upon which the case should 
depend 

We think justice requires that the case should be sent back to the first 
Court, in order that the question of notice should be properly raised and tried 
The question will be, whether at the time when the plaintiff purchased 
in 1287 he was aware, or ought to have been aware (within the meaning of 
the authorities) that the defendant was in possession of the property and had 
purchased under the unregistered deed > 

Each party will be at liberty to give fresh evidence on this point, and the 
costs will abide the result 

Ga^e Remanded 


NOTES 

[ POSSESSION IS NOTICE AND NOTICE DEFEATS THE PRIORITY CONFERRED BY 
THE STATUTE— 

For similar oases, see 27 Bom , 462 2 Bom L R 110 , 9 Bom , 427 P h Bora 168 , 25 
All 366 8 All 640 16 Mad 148 , (1900) P R 56 (1883) P R 169 ] 
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APPELLATE CIVIL 

The 5th September, 1884 
Present 

Sir Bichard Garth, Kt Chief Justice and Mr Justice Beverley 
Bissesiiri Dabeea and others Plaintiffs 

vernis 

• Baioda Kanta Roy Chowdry and others Defendants 

Specific Relief Act, I of 1877, s 42 — Declaration of title — Suit by landlord 
dwing continuance of tenancy 

It 18 open to a landlord wher6 his title w in jeopardy from the aggressions of a neigh 
bounng zamindar and ^here hiB title may be damaged by a denial of his rights over his land, 
to bnng a suit for the purpose of having his rights declared as against such wrong doer and 
for tftie purpose of being put into possession of the land as against them WomeBh Chunder 
Qoopto V Raj Narcwn Roy (10 W R , 15) explained 

The plaintiffs, the howladars of a certain estate, had granted to certain 
persons a mm-howla in this estate In Assm 1287 these nim-howladate were, 
after a proceeding instituted under s 530 of the Code of Civil Procedure, dis- 
possessed by certain persons from their ntm-howla 

The plaintiffs being unable to recover rents from their mm howladare, 
thereupon, brought this suit against the persons who had dispossessed their 
mm-howladars, making the mm-howladars also defendants, asking for a decla- 
ration of their howlat rights in [1077] the estate, and for possession " as 
before ’ of the lands from which they had been dispossessed, and for an order 
ejecting the dispossessors of their mm^howladars 

Those of the defendants who had dispossessed the nim howladars contend- 
ed, that the smt should have been brought by the ntm-howladars, and that the 
land m question was within their taluq 

* Appeal from Appellate Decree No 645 of 1883, against the decree of Baboo Knato 
Chunder Chattopadhya, Subordinate Judge of Baokergunge, dated ^e 30th of December 1882, 
reversing the decree of Baboo Jogendra Nath Mitter Hunsit of Patoakhah, dated the 81st of 
January 11^2 
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The Munsif found that the plaintiffs were the proper persons to bring the 
suit , and that the plaintiffs were the owners of the land, and had been in 
possession thereof until ousted in 1287, and he therefore gave the plaintiffs 
possession and ordered the ejectment of the trespassers 

The defendants appealed to the Sub Judge, who held (1) that the fact 
that the howladars were unable to collect their rents on account of the wrong- 
ful act of the defendants, the trespassers, was not a sufficient reason to give the 
plaintiffs a cause of action against them for recovery of possession , (2) that the 
plaintiffs* remedy was by suit against the tenants for rent, they not being entitl 
ed to possession of the land during the continuance of the tenancy of the mm 
howladars, and that they had therefore at present no right to sue foi possession, 
or for a declaration of their title , he therefore decreed the appeal 

The plaintiffs appealed to the High Court 

Baboo Snnath Das (with him Baboo Kashi Kant Sen) for the Appellants, 
contended, that the present suit was clearly maintainable under s 42 of the 
Specific BelieffAct , and that the lower Court was wrong m throwing out the 
case on a ground which was not taken by the defendants in the Court of First 
Instance, and on which no issue was raised 

Baboo Durga Mohun Das and Baboo Rashbeha^i Ghose,ior the Bespondents, 
contended, that the present case fell within the principle of the case of Womesh 
Ghunder Ooopto v Baj Naratn Boy (10 W E , 15) 

Jadtfment of the Court was delivered by 

Garth, J« — The plaintiffs are the howladars of a certain estate, and they 
have let their land to certain persons as mm X,WlB!\howladars , and the com 
plaint which they make in this suit is, that the principal defendants have entered 
upon this land in the possession of their tenants, the mm-howladars, have 
turned the mm-howladars out, and are claiming the land as against them by an * 
adverse title Under these circumstances, as the mm howladars have not 
brought a suit against the principal defendants, the plaintiffs have brought this 
suit against them for the purpose of having their title declared as against the 
defendants, and of being put in the same position as befoie,’* which was a 
possession by receipt of rent as against the mm-howladars 

In order that there should be no mistake about this, the prayer in the 
plaint IB to this effect ** That on declaration of the plaintiffs’ howlai right to 
the said land, and on ejectment therefrom of the defendants Nos 5, 6 and 7, who 
are trespassers therein, possession as before to the whole land, as per boundaries 
given below, may be awarded to the plaintiffs ” Now the possession which 
the plaintiff had before, was not khas possession , it was possession by receipt 
of rent from the mm howladars, and that is the possession which they pray 
should be restored to them 

The Subordinate Judge has entirely misundei stood the nature of the suit 
He understands it to be a suit tor khas possession The plaintiiis, be says, can 
not sue for khas possession, so long as the mm howladars* title to remain in 
continues He says, that, the mm howladaars are the persons, entitled to 
recover possession as against the defendants and as this is a suit for possession 
and possession only, it must be dismissed 

• 

In fchis vre think he is clearly wroni; Undei s 42 of the Specific Belief 
Act, any person, entitled to any right to any property, may institute a suit 
a gainat. any person denying, or interested to deny, his right to that property , 
and the Court may, in its discretion, declare that he is so entitled, and the 
need not sue for any further relief The plaintifls here, in fact, have 
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aakdd for the further relief, that they should be placed in the same position as 
before " as regards the mm-howlaclars, that is, that they should be restored to 
possession as against the defendants 

It has been contended in support of the view which the Subordinate 
Judge has taken, that this case comes within the principle [ 1079 ] of a 
decision by PEACOCK, C J , and Lock and Jackson, JT , in 10 W B , 15 The 
question there was of a totally different character That was a suit brought 
by the plaintiff, who was the zamindar, to recover possession of a piece 
of land which had been let to his, the zammdar's, tenants , and while it 
was in the possession of these tenants, it had been encroached upon by a third 
person, the defendant, who had held it up to the expiration of tlie tenants* 
lease, and the answer which the defendant, the trespasser, made was, that the 
encroachment had taken place more than twelve years before suit, and that 
the plaintiff, the zamindar, was baried, because he ought to have sued within 
twelve years from the encroachment But the Court said, no The land was 
in possession of tenants, and if we were to hold that the landlord was barred, 
any tenant who had an interest in the land for more than twelve years might 
connive with some trespasser and so defeat the landlord’s right The landlord, 
if he pleases, may wait until the tenant s interest expires, and then bring an 
action against the trespasser 

That case is consistent with the view which we take of this case This is 
not a case of that kind Here the landlord, seeing that hm title is in leopardy 
by the aggression of a neighbouring /ammdar, and that his title may be 
damaged by the defendant's denial of his rights, brings a suit for the purpose 
of having his rights declared as against those defendants, and of being put in 
possession of the land as against them 

• 

The case must, theiefore, go back for the purpose of being tried upon its 
merits, having regard to the view of the law which we have laid down 

The costs in both Courts will abide the result 

Cane remanded 


NOTES 

[ LANDLORD AND TRESPASSER DURING TENANCY— 

In (1910) 8 1 0 47 13 C L J, 284 this case was held not to apply to disputes con 

oeming whether a certain piece of land was o was not included within the holdings of two 
rival sets of tenants of the same landlord, is his title m either case was not in jeopardy This 
case was approved in (1886) 13 Cal , 3 (10) but dissented from in (1808) 21 Mad , 288 (290) 
on the ground that the landlord had no right to possession even as against trespassers until 
determination of the tenancy 

The landlord though he is only in constructive possession can bring a suit against the 
trespasser o\eti under the Specific Rol^f Act, 1877, sec 9 — 16 C W N , 715 (where the pre 
vioud oases holding to the contrary are noted) 28 Mad 238 12 I C , 190 in (1907) 29 All 
698, the landlord was held entitled to sue the trespasser m ejectment even two years before 
the term , the previous authorities are collected here 

Jt would appear that the landlord, by suffering the trespasser to continue on the land, 
would be prejudicially affected in many respects even though the right to poseessKm of the 
landlord might not be affected until the det^mination of the term Thus the trespasser 
aoqmnug the lessee^s interest is not subject to obligations that arise out of contract alono 



QUUBN-BMPRESS V 8H1B CHUNDBR MITTEB [1884] Mi.R. iO Cal. 1080 

0*Can/fwr v FoUy (1906) I I B , 20, though he is subject to paramount nghts He is not 
regarded as an assignoo from the lessee, his title resting upon the negative provisions of the 
Statute of Limitations --Tuihbome v Weir (1892) 67 L T , 736 C A Wilkes v Oieenway 
(1890) 34 Sol Jour , 673 G A 

As regards the applicability of the rule in Tulk v Moxhay, see Re Nisbet and Potts' 
Contract^ (1906) 1 Ch 386 C A And when the title of the trespasser as against the lessee is 
complete, such right of re entry of the landlord is lost as would arise on surrender by the 
lessee before completion of the term of the lease — Walter v Yalden (1902) 2 KB, 304 ] 


[10 Cal 1079] 

ORIGINAL CRIMINAL JURISDICTION 


The 13th September^ 1881 
Present 
Queen Empress 
versus 

Shib Chunder Mitter 


Misdirection ~ Section 2b of the Chartei of 1866 — Charge Mtsundei standing of 

Mere misunderstanding on the part of bystandoib in Court, or Couiibel engaged in a case, 
of expressions used by a Judge in charg ng t* jury, [1080] (where it appears that the expres 
sions u^ed bv the Judge were such is ought to have been undeistood by my reasonable mm,* 
having regard to what wis proved in the case, md what w is said to the jury afterwards), will 
not constitute misdirection 

This was a rule obtained undei the piovisions of s 26 of the Charter, 
calling upon the law ofliceis of the Crown to show cause why the prisoner 
Shib Chunder Mittei should not be acquitted, or why theie should not be a 
new trial, on the ground that the learned Judge, Mi Justice Field, who tried 
him, misdirected the jury on a point of law 

The facts were The piisoner who was a cashkeeper in the him of 
Ramsayt Wakefield & Co , was tried, at the Criminal Sessions of the High 
Court on the 17th July 1884, before Mr Justice Field and a common jury, upon 
certain charges of forgery, using as genuine a forged document, and criminal 
breach of trust as a servant with lespect to the payment by him of certain small 
sums of money to a Post oihee peon , it being alleged that certain vouchers for 
the same were altered into larger amounts by the prisoner, and credit taken by 
him for such larger amounts The said vouchers were for the sums of 
8 annas, 4 annas, and 8 annas, which sums were apparently altered into 
Bs 2 8, Rs 3 4 and Rs 2 8 respectively Tfio \ nncipal question at the trial 
was, as to who made the alteration — the prisoner or the Post office peon 

It appeared from the evidence given at the tiial that the usual course of 
business, with regard to the vouchers for parcels delivered by the Post office to 
the firm, was as follows — 

• Rule under s 26 of the Charter on a finding and sentence passed by FIELD, J , dated 
17th July 1684 
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The paroel, and a yellow ticket would be presented by the Post o&oe peon 
to the European assistant of th^ firm, who would sign the yellow ticket, and 
take over the parcel, leaving the yellow ticket with the Post office peon as a 
receipt for the parcel , that a white ticket was then made out by the European 
assistant, on which was stated the amount to be paid for the parcel, and it was 
then the duty of the Post office peon to take this white ticket to the pnsoner, 
the cashier of the firm, and obtain the money 

The charge against the prisoner was with regard to the forging, &o , of 
these white tickets or vouchers ^ 

The evidence further showed that there was a book in which [1081] 
the Post office peon himself entered the parcels to be delivered, and the 
amounts to be received for the same , and as regards this book, the sums 
entered for the parcels in question were 8 annas, 4 annas, and 8 annas, the 
^eon having stated as regards the entry 1 enter the book myself, and I never 
* alter the entries , nor were they (the entries in question) altered when in my 
** hands I enter the amounts in my book * He further stated that he did, 
m this case, take the white tickets direct to the cashier, and received the 
amounts entered in his book As regards this latter point, Mr Davis, the 
European assistant who made out the white tickets, said, that he did not watch 
the peon to see if he went straight to the cashier with the tickets 

It was also proved that the peon had a sufficient knowledge of the English 
characters, and figures, to enable him to make the alteration, had he the 
opportunity to do so 

The defence set up at the trial was, that the Post office peon might have 
been guilty of the offence , that there was no evidence, except that of the peon 
himself, to show that the peon went direct to the cashier with the white tickets 
and that it was very possible that he might, after having received the white 
tickets from the European assistant, have left the shop and made the alterations 
The pnsoner was found guilty, and was sentenced to three years’ rigorous 
imprisonment 

The petition on which the rule nm was obtained, stated that the exception 
taken to the charge of the learned Judge was that the jury was left no option 
but to convict, having regard to the way that the Judge directed the jury, viz , 
by saying “ There is no evidence that the peon could make the English 2’s 
and 3’s,” and that upon the prisoner s counsel drawing the attention of the 
learned Judge to the peon’s own evidence, and of his book, and to the evidence 
of Mr Davis that the peon knew the English character and figures, the learned 
Judge rephed I know that, still I maintain that there is no evidence that the 
peon could make the figures 2 and 3 in the vouchers, and could write English,” 
or words to that effect 

At the hearing Mr Allen appeared in suppoit of the rule, and Mr Phillips 
(the Standing Counsel) for the Crown 

Mr Allen supported the rule on the affidavits of seven persons, [t082] 
five of whom composed in part the jury, but did not seek to use the affidavits 
of the jurymen, further than as the evidence of persons who heard what was 
said by the learned Ju^ge, and to supplement any defect that there might be 
m counsels’ notes of the trial , and he stated that he did not seek to use them 
uf order to show that the jury had been influenced in the conclusion they had 
eoine to , thOre were also furtto affidavits of the attorney for the defence, and 
his clerk , on these matenals it was contended, that when it was the contention 
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of the defence that the motive, abihty, and opportunity of the prisoner, 
and the peon to commit the forgeries were the same, the opinion expressed by 
the learned Judge on that most vital point in tne case could not have failed to 
affect the verdict of the jury 

[Mr Phtlhps — The note taken by the counsel for the Crown as to this 
point IS no evidence that the peon was able to altei the figures in vouchers, 
to write there 2’s and 3 5 in the vouchers **] 

[Field, J — What I said, was, that “ there was no evidence that the 
figures on the back of the vouchers were in the peon s handwriting 

I never contended that there was evidence that the peon altered the figures 
on the back of the vouchers My point was, that it was for the prosecution to 
prove that the prisoner was the man who did so, and 1 said that they had not 
proved it, because the motive in the case of both persons must be said to be 
equal, and the ability equal, and, under the circumstances, the opportunity equal 
[Gabth, C J — What you fail to show to me is that the Judge conveyed, or 
intended to convey, to the jury that the man could not write English What 
1 understand him to have said was, that there was no evidence that the man 
could have made those alterations ] 

[Field, J — That was what I intended to convey to the jury ] I under 
stood your Lordship to say that there was no evidence that he had the manual 
capacity to do it, knowledge of the English language to do it 

[Field, J - How could I have said that Mr Allen ^ What I laid was, that 
there was no evidence that the ddk peon did alter the figures , then you inter 
lupted mo, and said that a comparison of [1083] handwriting would show 
that the altered figures were more like the peon’s handwriting than the 
prisoner’s I said * vou have given no evidence to show that the figures are 
in the peon’s handwriting The books are there, and the jury can look at 
them ” The jury did not look at them ] 

[Garth, C I — Is it not because the juiy misunderstood what the learned 
Judge said, that theie is a misdirection , what do you say we ought to do?] 
I aay the Court should order a new trial On the question of fact there are 
seven affidavits which all point that the meaning of the words used by the 
learned Judge was, ahtltiy tow'iitethe figures, the affidavit of the other side 
does not deny this 

[Field, J — If there was such a misunderstanding I should at once 
state that I should wish a new trial to be had ] •* 

Ml Phtlhps (for the Crown) — I don't think the Court has power to order 
a new trial, see the case of the Queen v Hamhole Chunder Ohose (I L R , 1 
Cal , 207) 

There is nothing in this proceeding which comes within s 26 of the 
Charter The Advocate General has not certified that there is an error in 
point of law, but he says that the matter ought to be further considered There 
was no point of law decided by Mi Tustice Field which this Court can interfere 
witb^ the Judge told the jury, that the peon could [not ?] make the figures 
on the voucher — what is the point of law there ? I dispute the fact that a 
pure point of law has been decided , it can never have been intended that the 
evidence in the case should be laid before the Advocate^General , he can only 
deal with points such as want of jurisdiction, or illegality of the sentence 
As to the misdirection, I take it the statement of the learned Judge is conclu- 
sive on the point , the question is between the Judge and by-standers, and the 
Judge’s statements must be taken to be correct See Beg v Pestanp Densha 
(10 Bom H 0 , 76) , Queen v Aaron Mellor (27 L J (M C ) 121 (131) ] 
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The case of the Queen v Hurrtbole Chunder Ghose (I L B , 1 Oal , 207) 
IS of the same description as ^he present , it is a question of withdrawing 
evidence from the jury On p 217 it is laid down [1084] that the Court has 
no power to order a new trial, and no power to send the case back to the 
anginal Court 

The misdirection imputed is absurd on the face of it, for the Judge, 
having started with the radical incapacity of the one to do it, then is said to 
have gone on to discover which of them had the best opportunity to do it 

If notwithstanding this the Court should think that there was a mis- 
direction, then I submit your Lordships should review the case and see what 
alteration in the sentence should be made The sentence could not be 
diminished, and, therefore, altering the sentence must be an acquittal, for the 
power given to the Court in these cases is only “ to deal with the sentence ** 
The affidavits of the other side do not show that the whole charge was 
misleading, but only go to the effect of a particular expiession used Misunder 
standings are no good ground foi a new trial, for, if they were, any person 
friendly to the prisoner could come forward and say that he misunderstood 
the Judge, and obtain thus a new trial 

The following were the Judgments of the Court 

Garth, C J (Prinsep, T , cmcumng) aftei stating the facts continued — 
The prisoner in his petition, in which he partly founded his application 
for a rule, alleged that the learned Judge, in his cnarge tothejuiy, directed 
them, that th^re was no evidence before them that the peon could make the 
English 2's and 3's , and that, whereupon Mi Aliens prisoner*s counsel, 
immediately drew the attention of the learned Judge to the peon s own evidence 
and of his dak book, and to the evidence of Mr Davis, that the peon knew the 
English characters and figures , the learned Judge replied “ I know that , still 
maintain that there is no evidence that the peon could make the figures 2 
*and 3 in the vouchers and could write English figures, or words to that effect , 
and the petition fuither stated, that the learned Judge, throughout his charge 
to the jury, said nothing to alter or modify the effect of his own diiections 
The statements in the petition were veiihed, not only by the prisoner 
himself, but also substantially by the prisoner’s attorney and his attorney s 
[1068] clerk, and by five of the jurymen Having regard to the ciroumstanoes 
under yrhicb the charge was made, and to the obvious and acknowledged fact 
that the forgery of the figures must have been the work of the prisoner or the 
peon, the alleged misdirection, if it was one, there is no doubt had relation to 
a material part of the case and we have done our best to ascertain, from the 
notes of counsel and of the learned Judge himself, what was leally t>aid at the 
time of the alleged misdirection We are bound, of course, m a case of alleged 
misdirection, to give all doe weight to the statement of the learned Judge 
himself as to what he really said to the jury , and it was very remarkable how 
very little difference there was in the notes of counsel on one side, and the 
statement of the learned Judge The learned Judge stated that what he told 
the jury was, that there was no proof that the postal peon did make the 
alters^ion^ in the vouchers, and that he meant to convey to the jury, not that 
the prisoner could not write the figures, because, it was clearly proved that 
the peon did know EngUsh, but that he intended to convey to the jury that * 
there was no evidence.that the peon did, as a matter of fact, make, or, hy 
leaving the shop, have an opportumty of making the alteration in the vouchers , 
that 1* was not shown that the peon had left the shop, for an instant, or that 
he bad acorns to pen and ink, or any opportunity of making the idterations m 
the vonehws When we look at Mr Alim’s own note of the Judge’s ohatw 
and alleged misdirection, we found tiiese words “ EibIjI), J , jury 
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** that no evidence that peon able to alter figures in vouchers, to write these 
** 2’s and 3’s m the vouchers Allen draws Judge’s attention to evidence 
** of peon and postman’s book ” Then, further on ** Court says no 
evidence that peon wrote these figures , *’ then Mr Phtlhps* note is much to 
the same effect, and later on in his charge to the ]uiy the Judge told them 
that the postman s book was on the table, and that if they thought fit they 
had an opportunity of comparing the writing in that hook with that on the 
altered vouchers , and that, if they thought those altered vouchers resembled 
the writing in the book, they might give the prisonei the benefit of the com- 
parison In the first place, we have to consider what really was said by the 
learned Judge, and, tl086] m the next place, what any reasonable man, 
having regard to what had been proved, and what was said to the lury 
afterwards, should have understood from the Judge’s charge It is plain, we 
think, from Mr Allen's own note, that when the Judge told the jury that there 
was no evidence, he did not mean to tell them that the prisoner could not 
write the figures 2 and 3, because it not only appeared in the Judge s own 
notes that he could, and also in the postman’s book written in English by the 
peon himself, but Mr Allen called the learned Judge’s attention to that fact, 
when the Judge, without doubting or denying it, said ** I know that , but 
still I maintain there is no evidence, etc and he afterwards left the book to 
the jury to draw any inference from it in favour of the prisoner ^hey might 
think proper, and did not withdraw fiom their considerations what Mr Allen 
contended was evidence of the peon s manual capability of writing the altered 
figures It seems, therefore, that what the learned Judge told the jury, and 
meant to point out to them, was, first, that there was no evidence that the 
peon did, as a matter of fact, make the alterations , and, secondly, that there 
was no evidence that he could have made, that is, have had an opportunity, or 
facility, for making the alterations , and we think that no reasonable man • 
ought to have construed his words in other than that sense That being so, 
we consider that theie was no misdiiection , and, as m the case it is not shown 
that in his charge to the jury the leained Judge committed any erioi of law, 
we consequently dischaige the lule 

Field, J.- I concur in the above judgment 1 desire merely to add 
that I had wished to put before the jury, first, that there was no evidence 
to show that the ddk peon had, as a matter of fact, made the alterations , 
and, secondly, that there was no evidence that he had an opportunity of 
making them I understood Mr Allen, who defended the prisoner earnestly 
and with much ability, to press upon me that the dak peon’s book was 
evidence that the ddk peon did, as a ma'ttei of fact, make the alterations in the 
tickets or pay orders In that I dissented from him It had been brought 
out m the dak peon’s evidence, and in Mr Allen s address to the jury, that 
the ddk peon could write English, and was manually capable of making the 
figures 1 had thought there could be no possible doubt upon this point , 
[ 1087 ] but in the course of the conversation that followed, when Mr Allen 
drew my attention to the book, I think it possible that he and I were speaking 
of the peon’s ability to make the alterations in different senses, he having m his 
mind the manual ability of the peon to write the figures , I having in my mind 
his ability, depending upon opportunity or facility , and it was with reference 
to this last ability that I pointed out to the jury that {here was no evidence 
that the peon had left the shop , while if there was such evidence, the jury 
would be bound to give it their careful consideration On the whole, I see no 
reason to believe that I said to the jury anything that could reasonably have 
been misunderstood I may observe, m conclusion, that I entertain no doubt 
that the verdict of the jury was correct 

Buie discharged 
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[local 1087 1 

APPELLATE CIVIL 

Tlip Ut Septemhet, 18M 
Present 

Sir Richard Garth, Kt , Chief Justice, and 
Mr Tlsticp Beverlb'v 

Gown Koer Plaintiff 

Audii Koer and otheiR Defendants 

Res indicata - Decision on a potni of lav mhseijuently disapproved or 
hu a Full Hmch can he pleaded as les judicata 
Where a Division Bench of the High Oiurt decided aft a point of law, that a property 
had not pasned under a certain deed of Rale and subscqueiiti\ the deciRion on that point of 
law was ill another casu disapproved of bv i Full Bench the decision of the Division Bench 
(where the same plaintiff has again sued to recover the same property relying on the some 
deed of sale) is no kss a res judicata, because it may have been founded on an erroneous view 
of the law, or a view of the law which a Full Bench has subsequently disapproved 
This was a suit to recovei possession of ceitain shares m several villages, 
on the allegation that the plaintiff, Gown Koei, had purchased such shares 
under a kobala, dated the 26th July 1870, from Lalbehan and Ramkhelawan 
Singh \t the time of the institution of the suit, the \endors were dead, and 
•their sons, and one Audh Koei, who was in possession of some of the property, 
were made defendants 

[1088] The plaintiff stated that Lalhehaii Singh had acquired the disputed 
propel ties as the leversionary lieu to Mussamat Nai am Koer, the widow of 
one Taisiedut, and that he (Lalhehari), aftei having sold the propet ty to her, 
had, on the 25th December 1881, in fraud of the sale, settled these properties 
on the defendants 

It appeared that in August 1872 the present plaintiff, with Ramkhelawan 
and Kint Naiain, had instituted a suit against Lalhehari and Audh Koer in 
substance to obtain, by virtue of an assignment from Lalbehan, possession of 
these very propeities now sued for (of which properties Lalbehan had never 
had any sort of possession) the suit in its terms was, howevei, framed for the 
purpose of obtaining possession of a poition of the assigned properties, and 
also to obtain a declaration of right of ownership to another portion of which 
they asserted they weie then m possession of This suit was dismissed by the 
Court of First Instance, and, on the 11th December 1873, the High Court, on 
appeal, Bamkhelawan Singh v Oudh Koei (21 W R , 101), affirmed that deoi 
Sion stating that Lalbehan, at the hme that the afssigmnent to Bamkhelawan^ 
Ktnt half and Gown Koer had been made, had nevci been in possession of the 
properties assigned, and that he could not, therefore, pass the property , that, 
under such circumstances, the assignments were only evidence of contracts to he 
performed in the future, ami upon the happening of a cowtingenoy of which the 
purohaser might possibly dam specific performance , that befoie Lalbehan could 
be %n a position to specifically perform hts contracts^ he must first recover the 
property from Audh Koer , that possibly a Court of Equity, in order to avoid 

* Appeal from Original Decree No 84 of 1888, against the decree of Babu Koylas 
Ohunder Wakborji, Judge of Tirhoot, dated the 19th of JMVury 1883 
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ctrcutiy and miUttpUcity of acttom^ might lightly alloiv the plainhjfs in one 
action to sue Lalbehart for specific performance, and on the footing of his right 
to sue Audh Koer to cover the property necessary for the perfoimance of those 
contracts, but that even if the facts had bean such as to justify the Court m 
dealing with the mit in that way, it would have been still incumbent upon 
the plaintiffs to establish their rujht to specifu performami as against 
Lalbehari But inasmuch as the Comt found tin rights of Bamkhelawan 
and Kirit Narain against Lalbehari rested upon a different foundation from 
[lOSOj those of Qowri Koer, it held that the suit was bad for misjoinder of 
causes of action , the suit was, therefore, dismissed, as fa) as it nqarded the 
plaintiffs, Bamkhelawan and Kirit Naratn, they not having been m a position 
to obtain specific performance, inasmuch as no consideration foi their alleged 
contracts had been proved , but as regarded the case of Gottn Koer, it having 
been alleged that she had paid consideration money for Im eontract ivith 
Lalbehari, it was held that she possibly might have been entitted to specific 
performance, had she brought the suit against Lalhehan and Bamkhelawan, her 
joint contractors, but that having only sued Lalbehaii, her lights could not be 
adjudicated upon in that suit, and they dismissed it without prejudice to her 
right to bring a fresh suit upon the same cause of action 

The plaintiff, relying on her rights being reserved under the decision of the 
11th December 1873, brought this present suit for the purposes firstly above 
mentioned, omitting to frame it as one for specific performance, and the defen 
dants, relying on the effect of the decision of 1873 (which is fully set out in 
21 W B , 101), set up that decision as a plea in bar to the plaintiff s suit 

The Subordinate Judge held as to the question of res judicata, that the 
suit was not barred by s 13 of the Code, for although the disputed properties 
had been the subject of previous litigation, and the present plaintiff s suit had« 
been dismissed by the High Court, yet the validity of her present kobala had 
never been ffnally determined in that suit, the suit having been thrown out for 
misjoinder of causes of action, and dismissed without prejudice to hpi right to 
Imng a fresh suit upon the same cause of action , but on the merits ho decided 
the case m favour of the defendants « 

The plaintiff appealed to the High Court, and the defendants cross appealed 
as regarded the question of res judicata 

Mr 0 C Mullick, Babu Chundei Madhub Ghost, and Babu Koruna 
Stndhoo Mukerji for the Appellant 

The Advocate General (Mr PauJ^, Mr Evans, Mi C Giegoty, Babu 
Mohesh Ohunder Chowdhry, Babu Umakali Mooktni and Babu Aubimsh 
Chunder Banerji for the Bespondents 

The Judgment of the Court was deliveied by 

[1090] Garth, C. J. — The plaintiff in this suit seeks to recover certain 
property under a deed, dated the 26th July 1870, by winch it was conveyed to 
her by two persons named Bamkhelawan and Lallrehari 

Lalbehan, it was said, inherited it from a lady named Narain Koer, who 
died about the month of March 1870 Bamkhelawan had derived a portion of 
the property from him, and they both professed by this deed of sale to convey 
the property to the plaintiff 

It seems that m the year 1871, the plaintiff, as well as Bamkhelawan atid 
I^faehan, brought a suit against the defendant, Mussamat Audh Koer, to 
raoover this very property, and her suit was dismissed The case then came 
up before the High Court, who affirmed the decree of the Court below 

m 
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There are, therefore, at the threshold of the ease, two points which the 
plaintiff has to estabhsh In the first place, she must show that the decree 
which was pronounced in the suit of 1871 is not a res jvdicata in this suit , 
and m the next place, she must show that the deed of 26th July 1870, under 
which she claims, is a bond fide conveyance 

I will deal first with the question of res svdicata 

The Biut of 1871 was brought, as I have already said, by the plaintiff and ^ 
her vendors, under the deed of 1870, to recover possession of the property 
from Mussamat Audh Koer , and the Judges in the High Court, who beard the 
case, decided against the claim of the present plaintiff, upon the ground that 
nothing could have passed under the deed of 1870, inasmuch as the vendors 
had not the property in their possession And they cited as an authority for 
that proposition two cases in the Privy Council — Banee Bhobosoonderee 
Dasseak v Issur Chunder Dutt (11 B L B , 36), Baja Sahib Brahlad Sen v 
Baboo Bvdhu Singh (2 B L B , 117)-^which have been since considered in 
this Court by a Pull Bench, Narain Chunder Chucke? butty v Dataram Boy 
(I L B , 8 Cal , 577), which decided that the Privy Council did not mean to 
lay down any rule of the kind 

[1091] The learned Judges, howevei, m the suit of 1871, having decided 
upon this ground, go on to suggest in what way the suit might possibly have 
been brought 

They say that “ possibly a Court of Equity, in order to avoid circuity and 
multipbcity of action, might rightly have allowed the plaintiffs m one action 
to sue Lalbehari for specific performance of their contract with him, and also 
*upon the footing of his nght to sue Mussamat Audh Koer to recover that 
property needed for the performance of the contract ” 

But they go on to say that as the suit which had been brought was not 
of that character, and as they could not deal with the case as if it were a suit 
of that kind, they must ^dismiss the suit upon the first ground, namely, that 
nothing passed to the plaintiff under the conveyance of the 26th of July 1870 

At the same time they say that their decision is not to affect hei right, if 
any, to bring a suit for specific peiformance, should she think ht to do so 

This we take to be the true meaning of their decision , and it, therefore, 
amounts to a judgment, that the plaintiff could not recover under the deed of 
1870, because that deed passed nothing 

It IS tiue that since that time a Full Bench of this Court have considered 
that the law as laid down by these learned Judges was incorrect We held 
that although a person may not have property in his possession, he is never- 
thelesB competent to convey it , and we considered that the oases in the Privy 
Council vcsre by no means oppoj^ed to that view of the law 

But although those learned Judges may have made a mistake in point of 
law m the decision jbt which they arrived in 1873, then decision upon the 
point at issue is nevertheless a res judwata as between the parties, and it is no 
lass a res judicata, because it may have been founded on an erroneous view of 
the laW| or ^ view of the law which this Court has subsequently disapproved 

We Oonsider, therefore, that this point must be decided against the 
plaintiffs and that is fatal to her suit 
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[The learned Judge then entered into the merits of the case, and decided 
that the appeal by the plaintiff must also be dismissed on the ments ] 

Appeal dismissed 


NOTES 

[ ISSUES OF LAW-RES JUDICATA- 

4 It has boen, in some cases, too broadly stated that there can be no bar of res pidtcata on 
questions of law, on the various grounds that a Ckiurt is not bound to repeat errors of law, 5 
Mad , 304 , 11 Mad , 393 , that there cannot be for particular pirties, a different law for ever, 
Bom , 669 , that what is law for one must be law for all , that a decision cannot alter the 
law of the land, 16 G L J 154 

In (1909) 11 C L J 461 (471, 472) Mi Justice MOOKEKJLL indicated the limits within 
which the bar of res judicata is applied to adjudications on issues of law * In one class 
parties may sock to litigate again the same cause of action as had been decided between them 
in a prior suit , in another class, the dispute may relate to matters which have been 
already in controversy and formed the subject of consideration in the previous suit although 
the causes of action in the two suits may be distinct In the former class of cases, the 
application of the rule of res judicata is obviously justified on principle in the latter class of 
cases, the estoppel ought to be limited to matters distinctly put in issue and determined in 
the prior action and it should further be restricted to questions of fact or mixed questions of 
fact and law, for if it was extended to pure questions of law a Court might find itself in the 
position that in so far as certain parties are concerned, it is irrevocably bound to adhere to a 
proposition of law laid down in a previous suit ” This has been re afiirmed in (1910) 13 C 
L J 119 

** Though verdict estoppels apply in a different, is well as in the same cause of action * 
it must not bo supposed that the parties would be estopped by a judgment in one cause of action 
from disputing, in another cause of action the doctrines of law applied in the first The facts 
decided in the first suit cannot be disputed and for the purpose of the conclusivenoss of 
those facts but no further the law applied must be accepted Thus, if a decree in a suit to 
declare a mortgage invalid proceed upon the constitutionality of a statute, the parties cannot 
afterwards deny the validity of the statute in question when the mortgagee attempts to fore 
close But It could hardly be true that they could not raise the question again in a suit 
upon a different subject matter , and the same would ippear to be the case with regard to any 
other question concerning the state of the law What is law for one must be law for all, and 
there could bo no advantage in extending the doctrine of res judicata to such cases ’ — Btgelow 
111 Lstqppelt (1913) VI Bdn , pp 112, 113 

The decisions m the following cases either support, oi, proceed upon, this distinction 
^ Prior adjudications, though erroneous by reacon of having proceeded upon an erroneous view of 
the laWf were held binding in these 

(а) that a certain clause in a kabuliyat is valid — (1901) 28 Gal , 318, 

(б) that a certain customary due was payable in respect of a tenancy — (1912) 15 I G 

837 , see as to mterest, 32 Gal , 749, • * 

(d) decision as to mode of payment of rent whether by instalments or m one lump 
sum annually — (1897) 25 Gal , 571 1 G W N 687 ^ as to whether a certain 
amount is payable as rent, see — (1902) 16 G L J , 124 , and the amount of 
interest payable on arrears of rent is not within the rule of res judicata (1905) 
32 Gal , 749 9 G W N , 466, nor is the limitation applicable to arrears of 

rent —(1897) 22 Bom , 669 , (1918) 19 G L J , 84 
(a) that certain circumstances amounted to eviction - (1910) 13 C L J 119 
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(/) Construction of documfUs^ thHt they alfeoted or did uot adeot oertaia enfcatea or 
patties or previous doouments ^(1911) 16 C W M 608 15 C L J 160 14 

I G 465 (ooastructiou tlxat a document had no efieclual binding power) , 
10 Cal 1087 (that a certain property did not pasb under a deed of sale) , (1897) 
21 Mad , 18 (validity of a mortgage and the extent to which it was binding) , 
(1909) 11 G L J 461 (construction of a will) , Badar Bee v HaM Mertcan 
Noordin (1600) A C 618 (ditto) , (1911) 9 M L. T 819 (that a certain will did 
not revoke pnor wills) , (1901) 28 Cal 816 (validity of a particular clause in a 
Kabtdiyat) , (1906) 29 Mad , 225 % 

((/) finding as to the validity of adoption m a former suit (1893) 15 All 327, approved 
m(1896)P B 55 

{h) that the Court had or had not, junsdiction, (1882) P R 64, but see Toronto 
Batlway v Toronto Corporation (lOOi) A C 809 at 815 where a Court having 
jurisdiction only to determine whether an assessment of certain kinds of pro 
perty was too high or too low, but not to detcrminu the liability to assessment, 
the fact of its having assessed a certiiii property was held to be no bar as 
regards its assessability 

In the following, the bar of tes judicata was field not to ipply — 

(a) A. purchaser of property having paid maintenance charged thereon recovered it 
from the seller who was personally bound by law to pay it In the subsec^uent 
suit against the seller for recovering subbcqucut payments, this was held no bar 
to his pleading his non liability — (1907) 80 Mad 463 17 M L J 260 
(bj In 28 Mad 517 15 M L J 466, tbo dificicncr between the subject matter of the 
two suits was held to prevent the rule of res fudteata applying An issue m 
both the suits was whether a certain person who w i*- the plaintifi in both suits, 
was validly appointed co trustee , by another who was a defendant in both the 
suits , the first suit was to declare that the trust property was uot liable to 
satisfy a certain decree , the bccoud was to declire his co trusteeship 

(c) Liability of certain property to attcichmeut (1912) 39 Cal 848 16 C W N 621 

16 C L J 164 14 I C 124 

(d) Decision on right to partition and subsequent suit for collateral succession — 11 

Mad 398 [bte on this Uukm Chand (1894) p 82] 

(e) Right to erect temple etc , within the customary limits of the procession ^ 

5 Mad 304 (this has been adversely criticised) 

In a very elaborate judgment, Mr Justice SUNDVR% AYYAU iii (1911) 9 M L T 487, fullv 
dealt with the question of res judicata is applicable to Consent Decrees and 
stated that a consent decree cannot lie impeached on the ground that it was 
erroneous in law because it is open to parties to decide questions of law and of 
fact between themselves by consent in the manner they deem best,” and that it 
was similar to the award on arbitration i^ee also 80 Bom , 895 ] 
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NUDDYAR OHANP &e V GOBIND CHUNDBR GUHA [1884] LL.R. 10 Gal. 1092 
[1092] APPELLATE CIVIL 


The 8th Aiigmt, 1884 
Present 

Mr Justice Prinsep and Mr Justice Macpherson 

Nuddyar Ghand Shaba and others (Decree holders) Appellants 

versus 

Gobind Chunder Guha (Judgment debtor) Respondent '' 

Decree, Evidence inadmissible to explain the terms of — Evidence — Execution 
^ proceedings 

When the termn of a decree are uncertain, it ih not competent to the Court of execution 
to make any inquiries, b\ taking oral or documentar\ evidence to ascertain the meaning of 
such terms 

This was an application for the execution of a decree passed b> the High 
Court on the 20th Deceinbei 1867 One of the objections taken by the judg 
ment debtor befoie the Court of execution (the Subordinate Judge) was that 
the decree was indistinct, inasmuch as it did not mention the names of the 12 
tenures in respect of which the High Court had directed the apportionment of 
costs in the suit The Subordinate Judge, however^ was of opinion that the 
decree was quite clear, and that the tenures in question could be ascertained 
from it With that view he proceeded to record a mass of evidence, oral and 
documentary, and, on the 23rd May 1882, allowed the decree holders costs to 
the extent of Bs 1,427 3 and interest thereon On appeal, the District Judge 
remanded the proceedings foi the trial of fresh issues, and ultimately, on the 
5th Tanuatv 1884, passed the following ordei — ‘ Recoverable from Gobind 
Chundei Guha, plaintiff (judgment-debtoi) by the defendants (decree holders) 
“or then successors whose names aie mentioned in column ^ the sum 
“ of Bs 473 2 3 " Against that ordei the decree holders appealed to the High 
Court, and it was among other things contended on behalf of the judgment 
debtor in cross appeal that the deciee was indefinite, and, therefore, incapable 
of execution, and the lower Courts were wrong in admitting new evidence 

Babu Durga Mohun Dass and Babu Bhobani Churn Dutt for the Appellants 

Babu Trotlokya Nath Mitter foi the Respondent 

[1098] The Jadgment of the Court (Prinsep and Macpherson, JJ ) 
was delivered by 

Prmsepy J« — The present appeal lelates to the execution of a decree of 
this Court, dated the 20th December 1867, passed on an application for lenew 
of judgment Undei this decree certain costs weie given to the parties in a 
manner to which reference will be presently made Objections have been 
taken by the judgment-debtor (respondent) to right of the decree»holder to 
execute the decree , and as these go to the root of the present proceedings, we 
have to consider them before we consider the case of the appellant 

In the first place, an objection is raised that the execution of the present 
decree is barred by limitation 

* Appeal from Appellate Order No 117 of 1884, agamat the orders of J F Bradbury, 
Esq , OfRoiatilig Judge of Backergunj, dated the 14tb of September 1883 and 5th of January 
1884^ reversing the order of Babu Bam Madhub Mitter, Subordinate Judge of that district, 
dated the 23|d of May 1882 
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It appears that the first Court, m May 1881, held that execution was 
barred by limitation But on appeal to tiie District Judge it was held, on the 
14th June 1881 that execution could proceed and the case was returned to 
the lower Court Against that order no further appeal was made It is now 
contended that it is not competent to the judgment-debtor to ask us to consider 
the question of limitation, his right to appeal against the judgment of the 
District Judge having ceased to exist We find it unnecessary to determine this 
point, because, on another point, we think the execution cannot proceed 

The judgment-debtor (respondent) objects that, fiom the indefinite terms 
of the decree of the 20th December 1867, it cannot be executed 

The suit was brought by the judgment-debtor (respondent) to resume 
certain subordinate tenures, on the ground that they had become void in 
consequence of his purchase at a revenue sale of an ousut tenure within which 
they were contain^ There were 73 defendants in that suit, out of whom 
only 36 contested the suit m the Court of First Instance and out of these 36, 
only 26 defendants appealed to the District Judge In the appeal to this 
Court, in which the decree now under consideration was passed, only 23 defen 
dants appealed The result of that case was that certain tenures specified were 
declared to be void , and m this respect the plaintiff s case was decreed The 
decree goes on to state It is further declared that, so fai as the case [10941 
" relates to such portion of the howlah Kaloo Seal, and the eleven remaining 
tenures recorded as hereditary howlah and nihi howlah tenures at the first 
" settlement, as concerns the special appellants, the appeal is decreed ” that 
is to say, the plaintiff’s case was dismissed And it is ordered that the 
** plaintiff, respondent do pay to the defendants, appelHnts, in proportion to 
“ their respective interests m the claim against them, the costs incurred by 
‘ them in this Court, to be ascertained by the lowei Court by adding to 
** Bs 23-10 annas, as per details specified in the margin, the full amount of 
** pleader s fees in Special Appeal No 2290 of 1866, and one fourth the amount 
of pleader s fees in this leview, and stamp for petition of appeal in proportion 
“to the value of that poition of the 12 remaining tenures as to which this 
*' appeal is decreed, to be ascertained by the lower Court in execution ’ The 
decree of the Court, therefore, left it uncertain what were the particular 11 
remaining tenures to which the order referred It also left it uncertain what 
were the exact shares in those tenures which were held b^ the special appel 
lants And further it left it uncertain what the value of those shares was, so 
as to enable them to be taken into account as against the value of the entire 
claim made by the plaintiff in calculating the amount of costs due It is true 
that the decree states that those II tenures were “ recorded as hereditary 
howlah and nim-howlah tenures at the first settlement but the record of 
that settlement concerns 24 tenures Therefore, on the face of the decree, 
there are no means of ascertaining to wnich 11 tenures it refers We think, 
therefore, that, inasmuch as it is uncertain to which 11 tenures the decree 
refers, the decree cannot be executed It is not competent to the Court of 
execution to make any enquiries by taking oral and documentary evidence, as 
it has done to asce^ain the particular 11 tenures referred to If it were 
necessarv to offer any reason in support of this opinion, it would be sufficient 
to point to the protracted and ela^rate enquiries which have taken place in 
the lower Courts, and the difference of opinion which has arisen, in ascer- 
taming this particular point, to show how impossible it would be for a Court 
of exertion to determine a matter of this description 

The appeal is therefore dismissed with costs 
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BARHAMDEO NARAIN SING i MACKENZIE &c [1884] I LR. 10 Cal. 1098 
APPELLATE CIVIL 

[1093] The let September, 1844 
Present 

Mr JysTicB Mittbr and Mr Justice Pigot 

Barhamdeo Narain Sing (Defendant) Appellant 

versus 

Mackenzie and another (Plaintiils) Bespondents 

Issue, Determination of, unnecessary, by Court of First Instance — Unneces- 
sary issue — Civil Procedure Code ( ict XIV of 1882), s 204 
In a AUit for ejoctment by a landlord against his tenant the following amongst other 
issues were raised, vte , whether the notice alleged was sufficient, and whether the defendant 
was entitled to a right of occupancy The Court of First Instance dismissed the suit, finding 
upon the admitted facts that the notice alleged was insufficient but also decided the other 
issues raised, and held that the defendant was not entitled to a right of occupancy 

Held, that the finding upon the question of notice based upon the admitted facts being 
sufficient to dispose of the whole case, the Court erred in proceeding to determine any other 
issues raised in the suit f 

This was a suit brought by the plaintiff, who was the ticcadar of the village, to 
eject the defendants, after service of notice from some 17 bighas of land in the 
district of Chapra The defendants, inter aha, contended that the plaintiff's 
alleged '^otice was bad and invalid, and that they had a right of occupancy in 
the disputed land, and could not therefore be ejected 

The Munsif dismissed the plaintiff's suit on the ground of the insufficienoy 
of the notice, but proceeded to give his finding upon the other issues raised in 
the case, amongst other things holding that the defendants were not entitled to 
a right of occupancy in the land as alleged by them 

The defendants thereupon appealed against that finding, but the lower 
Appellate Court affirmed the decision and decree of the Munsif 
The defendants specially appealed to the High Court 
The question as to the sufficiency of the notice was not raised in the appeal, 
and the sole question argued was, as to whether the Munsif acted rightly in 
determining other issues in the case after he had found that the notice was 
insufficient, as the decision of that point was sufficient to dispose of the case 
[1096] Babu Chunder Madhub Ohose, Babu Gurudas Banerjee and Babu 
Degumbur Ohatterjee for the Appellant 

Mr A P Handley (with him Babu Sharoda Charan Mitter) for the 
Bespondent cited and relied on Tarakant Bannerjee v Puddomony Dossee 
(5 W B P C . 63) 

The Judment of the High Court (Mitter and Pigot, JI ) was delivered by 
Hitter, J. (Pigot, J , concurring) — These appeals arise out of suits insti 
tuted by the plaintiff, who is the lessor of the mouzah in which the lands in 
suit are situated, to eject the defendants from their holdings * 

* Appeals from Appellate Decrees Nos 324 — 329 of 1883, against the decree s of Babu 
Koylash Chunder Mukerji, First aubordinate Judge of Tirhoot, dajed the 17th of November 
1882, affirming the decrees of Babu Kopali Prosunna Mukerji Munsif of Sitamarhi, dated the 
20th of Deoember 1881 

t Mr Justice Saroda Chum Mitter m (1904) 9 C W N 60 thus observed upon the 
headnote *I may observe that the headnote in 10 Gal 1095 is not accurate The judgment 
of the learned Judges shows that the finding as to the nature of the defendants tenancy was 
directed to be expunged as unnecessary and not as erroneous 
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Amongst other pleas, the defendants pleaded want of sufficient notice, and 
set up their right of occupancy in bar of the plaintiff’s claim for ejectment As 
regards the notice, the admitted facts are these The notice itself is dated 
19th Bysack 1288, corresponding with the 3rd May 1881 The notice informed 
the ryot that he was to quit his holding within seven days It was served on 
the ryot on the 23rd Bysack 1288, corresponding with the 7th of May 1881, and 
the present suits were brought on the 13th of May 1881, that is to say, one 
day before the term given in the notice expired Upon both these points issues 
were framed by the Munsif, who came to the conclusion that the defendant’s 
plea, as regards the insufficiency of notice, was fully made out, but the Munsif ’s 
finding was against the defendants, the ryots, upon the other issue, viz , as to 
whether or not they had acquired a right of occupancy The Munsif upon his 
findings dismissed the plaintiff’s suit It is quite clear that the order of dis- 
missal is based upon his finding upon the question of notice Against that 
decree the ryots (defendants) appealed, and the Subordinate Judge on appeal has 
affirmed the decision and the decree of the lower Court One of the points 
raised before the Subordinate Judge was that it was unnecessary for the 
Munsif to record any finding upon the question whether or not the defendants 
had a right of occupancy, because the Munsif’s finding, that the notice upon 
the defendants was insufficient, was quite sufficient to dispose of the case The 
[ 1097 ] Subordinate Judge overruled this objection, on the ground that the 
Munsif, in a suit which was appealable, had ample discretion to go into the 
question of the defendants having rights of occupancy or not, although his 
finding upon the question of notice was quite sufficient to dispose of the case 
In second appeal by the defendants it has been urged that upon the admitted 
facts of this case, it being quite clear that the plaintiff had no cause of action 
on the date when the suit was brought, it was unnecessary for the lower Courts 
to go into any other questions On the other hand, the learned counsel for 
the respondent relies upon the provisions of s 204 of the Civil Procedure Code 
to support the view taken by the lower Courts upon this point Section 204 
says ** In suits m which issues have been framed, the Court shall state its 
finding or decision, with the reason thereof, upon each separate issue, unless the 
finding upon any one or more of the issues be sufficient for the decision of the 
suit ” In this case the facts relating to the service of notice being all admitted 
by the plaintiff, it seems to us that the case clearly came within the last 
three lines of s 204 It is quite clear that the finding upon the question of 
notice, which finding was based upon the admitted facts of the case, was quite 
sufficient to dispose of it finally We are, therefore, of opinion that the objection 
taken before us upon this point is valid, and we accordingly set aside the deci- 
sions of the Courts below upon the question whether or not the defendants 
have established their right of occupancy upon the holdings in dispute 

Each party will pay his own costs in this Court and in the lower Appellate 
Court 

Appeal allowed 


NOTES 

[FINDINGS ON ISSUES ON WHICH DEGREE IS NOT BASED- 

This case has not been followed and it has boon held that the Court has junsdicstion to 
determine all the issues —(1904) 9 0 W N , 60 (68), (1907) P R 121 (1907) P W R 
^ 61 , (1908) 26 All , 284 , 11 All , 460 at 470, 471 although the findings on issues on which the 
decree is not based need not be inserted in and may be struck out of the decree, 26 All , 234 J 
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GHCBBIN BIND v QOBEN EMPRESS [1884] l.LR. 10 Cal 1091 
[10 CaL 1097] 

APPELLATE CRIMINAL 


The 19th September 1884 
Present 

Mr Justice Wilson and Mr Justice Macpherson 


Ghurbin Bind 

versus 

Queen Emx^ress 


Appellant 
Bespondent ' 


Deposition tvhere accused ha% absconded — Criminal Procedui e Code, 

Act X of 1882, s 512— Record of evidence in absence of accused 

Whore an accused person has absconded, and it m intended to record evidence against 
him in his absence, it is requisite, under s 512 of the Code of [1098] Criminal Procedure, 
that the fact of the absconding of the accused should be alleged, tried, and established before 
the deposition is recorded 

The prisoner, Ghurbin Bind, was charged with dacoit> under s 396 of the 
Penal Code It appeared that in August 1880 a gang of Binds, to the number 
of 12 or 13, proceeded in a boat up the river and committed a dacoity in the 
village of Ghatnagar in the district of Dmajpur Pioperty to the amount of 
Bs 300 was carried off by force , but owing to a dispute about the division of 
the spoil, one of the gang, named Jogeshur Bind, informed the Police, upon 
which information some seven of the dacoits were arrested and committed to 
the Sessions Court, and on the evidence of Jogeshur Bind, who was one of the 
dacoits and had turned Queen’s evidence, the prisoners wore convicted and 
sentenced at the November Session of Maldah, 1880 

Five of the gang absconded , their names and descriptive rolls wore duly 
published in the Police Gazette of the 24th September 1880, and amongst the 
names so mentioned was that of Ghurbin Bind No trace of any of those who 
had absconded was obtained until 1884, when Ghuibin Bind was arrested in 
the village of Gosainpore Subsequently to the trial held in 1880 and previous to 
the arrest of Ghurbin, Jogeshur Bind died 

Ghurbin was committed to the Sessions Court in July 1884, and at the 
trial it was proved that he had absconded from his own village at about the 
time of the dacoity in 1880, and had never returned there , that he went by 
another name at the village in which he had taken up his abode, and at which 
he was arrested , that his personal appearance corresponded minutel> with the 
descriptive roll published in the Police Gazette of the 24th September 1880 
The deposition of Jogeshur Bind taken before the Committing Magistrate in 
1880 (the records of the Sessions trial held in 1880 not being forthcoming) was 
tendered and admitted by the Sessions Judge asp evidence against the prisoner 
This deposition expressly stated that Ghurbin was present at the dacoity 
As regards the admissibility of this deposition, the Sessions Judge made the 
following remarks — * 

** The deposition of Jogeshur Bind, the dacoit who was offered a 
^'pardon, and turned Queen’s evidence and who is now deceased, is put 

* Criminal Apppeal No 506 of 1884, against the sentence pabsed by F F Plandley, 
Esq , Sessions Ja^ of Maldah, dated the 14th of July 1884 
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“ m undeAeotion 32, d 3, and section 80 ' of the Evidence Act, [lO®®! 
“and s 512 of the Gnminal Procedure Code This deposition was made 
'* before the Committing Magistrate as the record of the trial before the 
Sessions Court was not forthcoming It was recorded by Deputy Magis- 
** trate Kasi Kinker Sen in Bengali It is also evidence under s 33f of the 
** Evidence Act It is true the prisoner was not present when the evidence was 
** recorded, and had not the power of cross examining, but that was his own 
*' fault for absconding If he had appeared and stood his trial, he would have 
“ had the right and opportunity of cross examining the witness, Jogeshur Bind, 
“ as his fellow-prisoners had and did in the former trial , and under s 512 of 
“ the Cnmmal Procedure Code, such a deposition is expressly exempted from 
** the ordinary procedure of s 33 in the case of an absconding prisoner The 
(A) form, Exhibit D in the analogous tnai to this (No 7), in the trial of which 
charge this deposition was recorded, contains the name of this pnsoner as an 
abscondee, and the evidence in this case corroborates the fact that this pri- 
“ soner — Ghurbin— was an absconder It would obviously bo difficult when 
** accused persons absconded and were not arrested for 20 years, say, to get the 
evidence of living witnesses Taking then Jogeshui Bind s evidence, which 
the prisoner and his counsel admit was made against this prisoner, it is found 
* that he expressly mentions this Ghurbm as taking part in that dacoity ’’ 

Upon the evidence of Jogeshur and on the other evidence mentioned, the 
Sessions Judge, concurring with the assessors, found Ghurbin guilty, and 
sentenced him to five years* rigorous imprisonment 
The prisoner appealed to the High Court 
No one appeared for either side at the hearing 
Jadfiment of the Court was delivered by 

Haophersoily J —The prisoner, Ghurbin Bind, has been convicted on a 
charge of dax^oity, and sentenced to rigorous imprisonment for five years The 
dacoity was committed in August 1880 Several persons were shortly after- 
wards charged with being concerned in it, and were tried and convicted, but the 
prisoner, who is said to have absconded, has only recently been arrested The 

£• Sec 80 — ^Whenever any document is produced before any Court purporting to be a 
record or memorandum of the evidence or of any part of the 
Presumption on produc evidence given by a witness in a judicial proceeding or before 
tion of record of evidence any ofheer authonzed by law to take such evidence, or to be 
statement or confession by any prisoner or accused person 
taken in accordance with law and purporting to be signed by any Judge or Magistrate or by 
any such officer as aforesaid, the Court shall presume that the document is genmne , that 
any statements as to the circumstances under which it was taken, purporting to be made 
by the person signing it, are true, and that such evidence, statement, or confession was duly 
taken j 

t£ Sec 33 — Evidence given by a witness in a judicial proceeding, or before any person 
authorized by law to take it, is relevant for the purpose of piov 
Evidence m a former ipg, m a subsequent judicial proceeding or in a later stage of 
judicial proceeding when the same judicial proceeding, the truth of the facts* which it 
relevant slates, when the witness is dead or cannot be found, or is in 

• capable^ of giving evidence, or is kept out of the way by the 

adverse party, or if his presence cannot be obtained without an amount of delay or expense, 
which, under the circumstances of the case, the Court considers unreasonable 

Provided 

that the proceeding *was between the same parties or their representatives in interest , 

that the adverse party m the first proceeding had the right and opportunitv to cross 
examine , 

that the questions in issue were substantially the same in the first as in the second 
proceeding 

—A criminal trial or enquiry shall be deemed to a proceeding between 
the prosecutor and the accused, withm the meaning of this section 
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only proof against the prisoner is the deposition of one Jogeshur Bind, who was 
made an approver witness in the [llOCQ original trial, and who is now dead, 
coupled with some evidence as to his absence from the village at the time of the 
dacoity, and as to bis absconding therefrom afterwards The Judge considers 
that Jogeshur’s deposition is evidence against the prisoner under s 33 of the 
Evidence Act, and also under s 512 of the Criminal Proceduie Code It is 
clearly not admissible under the former Act, as it was not recorded in the pre 
sence of the prisoner , and it would only be admissible under the latter if the 
provisions of s 512 were complied with This section requires, we consider, 
that the absconding should be alleged, tried and established, before the deposi 
tion IS recorded In point of fact, the deposition does not appear to have been 
recorded under that section at all , it was recorded in the ordinary course of 
proceedings against other persons, and is, therefore, inadmissible against the 
prisoner 

Even assuming that it is admissible, there is, we think, an absence of any 
suthcient corroborative evidence Proof of his absconding is not suthcient He 
belonged to a suspected class of persons, and when several of that class were 
implicated in the case, it is quite possible that ho thought it advisable to leave 
the village The evidence shows that he has been living honestly ever since 
The conviction must be set aside and the piisoner released 

Appeal allowed 


[ 10 Cal 1100 ] 

APPELLATE CEIMINAL 

The 19th Aiigmit 1881 
Present 

Mr Justice Field and Mr Justice Norris 


Abbilakh Singh Petitioner 

versus 

Khub Lall Opposite Party 

Sanction to prosecute — Criminal Procedure Code (Act X of 188^), s 196, 
clause (c), para 2— Notice, when necessaiy prior to sanction 

A sanction to prosecute, when applied for subsequent!} to the termination of the proceed 
mgs in the course of which the ofience is alleged to have been committed, ought not to be 
granted, unless the person against whom the sanction is applied for had had notice of the 
application and an opportunity of being heard 

This was upon an application for sanction to prosecute made under section 
195 of the Code of Criminal Procedure One [1101] Abbilakh Singh 
laid a complaint against the servants of Mr Wilson, of the Poopree 
factory, in the district of Durbhangah, for assault and forcible entry 
upon his land The defence set up before the Deputy Magistrate was 
that the father of Abbilakh had, by a wntten istifa or deed of relinquishment, 
given up the land or jote in respect of which the complaint had been made 
Thereupon Abbilakh presented an application at the Collectorate to the effect 

• Bevisiou Case No 268 of 1884, against the order passed by J C l^rice, Esq , Officiating 
Magistrate of Durbhangah, dated the 16th of February 1884, awarding sanction to prosecute 
the petitioner ^ 
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tihal the deei alleged to have been filed at the CoUeotorate by his father and 
produced by the factory people was a fabricated documeot That application, 
together with the complaint, was disposed of by the Deputy Magistrate who 
..eonvioted the accused (the servants of the factory) and pronounced ihetdtfaio 
be a forgery On appeal, the Judge, on the 27th November 1883, discharged 
the accused, on the ground that the isttfa was a genuine document On the 
14th February 1884, an application was made by Khub Lall, one of the afore- 
said servants of the factory, for sanction to prosecute Abbilakh on account of 
his petition at the Collectorate wherein he imputed forgery to the factory 
servants On the 16th February 1884, the Magistrate, without serving any 
notice on Abbilakh, awarded his ''sanction to prosecute " Against that order 
Abbilakh presented a petition to the High Court 

Moulvi Serajul Islam for Petitioner 

Mr C Chrpgoi y for the Opposite Party 

The Judgment of the Court (Field and Nobbis, JJ ) was delivered by 

Field, J. — This is an application under para 4, clause (c), s 195, of the Code 
of Criminal Procedure, for the revocation of a sanction given for the prosecution 
of the petitioner, dated 16th February 1884 The sanction is in the following 
words — “ Sanction to prosecute is awarded We think that this sanction 
must be revoked on two grounds The second paragraph of clause (c), s 195, 
provides that the sanction ' shall, so far as practicable, specify the Court or other 
place in which, and the occasion on which, the offence was committed ” The 
sanction which forms the subject of this application does not comply with these 
provisions of the law 

tll02] The second ground upon which we think this sanction ought to be 
revoked is this The sanction was not given immediately upon the termination 
of the proceedings in which the question of the genuineness of the istifa or 
notice of relinquishment was raised It was given when those proceedings had 
terminated, and by an order of a subsequent date, which virtually re opened 
the matter We think that when a sanction is applied'^for under circumstances 
of this nature, that is, after the termination of the pioceedings in the course of 
which the offence is alleged to have been committed, the person against whom 
the sanction is applied for ought to have notice and have an opportunity of 
being heard, and that the proceedings ought not to be re opened in this manner 
to his prejudice without giving him an opportunity of appearing and being 
heard Under these circumstances, we revoke the sanction so far as regards 
the charge under section 211 We understand that in this same record there 
IS a charge against the petitioner under s 500 of the Penal Code That is an 
offence for the prosecution of which a sanction is not required, and, therefore, 
so far as regards that offence, we make ro order 

Sanciton revoked. 

BOTES 

( In (18B5j 12 Gal , 58 a Full Bench unanimously declined to follow this cage as regards 
the necessity of notice , see also (1687) fb Mad , 232 F B } 
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FULL BENCH EEFEEENCE 

The 13th September^ 1884 
Present 

Sir Eichard Garth, Kt . Chief Justice, Mr Justice Mitter, 

Mr Justice Prinsep, Mb Justice Tottenham, 

AND Mr Justice Pigot 

Nobokishore Sarma Eoy, on his death his legal representative, his son 
Gobind Chundor Sarma Eoy (Plaintiff) Appellant 

vefsns 

Han Nath Sarma Boy and others (Defendants) Eespondents 

Hindu law — Transfer by Hindu widow of hei estate — 

Consent of reversioners 

Under the Hindu law current in Bengal a transfer or conveyance by a widow upon the 
ostensible ground of legal necessity such transfer or conveyance being assented to by the 
person who at the time is the next reversioner, will conclude another person not a party 
thereto who is the actual reversioner upon the death of the widow, from asserting his title 
to the property 

[1108] This case was referred to a Full Bench b> Field and BEVERLEY, JJ 

The question referred was \vhether according to the law current m 
Bengal, a transfer oi conveyance by a widow upon the ostensible ground o^ 
legal necessity, such transfer being assented to by the person who at the time 
IS the next reversioner, will conclude another person not a paity thereto, who 
IS the actual reversioner upon the death of the widow, from asserting his title 
to the property ? 

The referring order, which contains all the facts necessary for the decision 
of the question, was as follows — 

In this case a question arises which must be referred to a Full Bench 
The plaintiff seeks to recover a 4 anna share in a taluq He is resisted by the 
defendant, who sets up a pui chase from the widow of the former proprietor, 
that purchase having been assented to by the person who was at the time the 
immediate reversioner The person who was thus the immediate reversioner 
predeceased the widow, and it came to pass that when the widow died the 
reversioner entitled to succeed to the property was another and a different 
person The District Judge was of opinion that it is settled law that an aliena- 
tion by a Hindu widow of her deceased husband’s estate, made with the consent 
of the then next reversioner, is binding upon the persons who may be the heirs 
of the husband at the time of the widow’s That proposition has no 

doubt authority which is to be found in the case of Mohunt Ktshen Oeer v 
Bmgeet Boy (14 W E , 379), and the case of Tnlochun Chuckerbutty v 
Umesh Chunder Lahin (7 Oal L E , 571) The authority of the case in 14 
W B has, however, been doubted in the cases to be found in I L B , 5 Gal , 
44, I L B , 9 Cal , 463, and I L E , 10 Cal , 225 , as also in a later case (not 

* Apj^l from Appellate Decree No 2176 of 1882, against the decree of T M Kirkwood, 
Bsq , Jud^ of MyinenBingh, dated the 14th August 1882, reversing the decree of Baboo 
Nohin Ohundet Gh#»| Subordinate Judge of that district, dated the 11th July 1881 
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reported), being appeal from Onginal Deoree No 172 of 1882 No doubt, 
according to the law as current m Bengal, the widow might retire in favour of 
the next reversioner, and if she did so, that is, if she abandoned her interest 
in his favour, the next reversioner would have as complete and absolute a title 
to the property as he could have on her death But what has taken place in 
this case is this The widow executed a convey-[1104]ance of the property 
That conveyance recites necessity If such legal necessity existed, the convey 
ance by the widow would no doubt pass a good title With this question of 
necessity I shall deal presently If, however, there was no necessity, all that 
the widow was competent to convey was her life interest The reversioner 
then executed a separate document, in which he assented to the conveyance by 
the widow, and covenanted, on behalf of himself and his heirs, that he would 
not lay claim to the property at any future time No doubt if the reversioner 
who executed that document had survived the widow, and had, as the actual 
reversioner, become entitled to inherit upon her death, he would have been 
estopped from setting up a claim to the propertv But a different state of 
things here occurred That reversioner died, and the person entitled to 
succeed on the death of the widow was another person, who cannot be in any 
way bound by the covenants executed by the previous reversioner If the last 
reversioner is to be bound, we must treat tlie conve>ance by the widow and 
the ekrarnama executed by the other reversioner as having the same effect as 
a transfer by the widow to the reversioner, and a second transfer by the rever 
sioner to the person now in possession No doubt, as I have already said, the 
parties might, at the time, have executed such a transfer and second transfer , 
but they did not do so, and, as at present advised, we do not see how the effect 
of a double transfer can be given to two documents different in their nature and 
contents We therefore m this case refei to a Full Bench the question 
• whether, according to the law current in Bengal, a transfer or conveyance by a 
widow upon the ostensible ground of legal necessity, such transfer being 
assented to by the person who at the time is the next reversioner, will con 
elude another person not a party thereto, who is the actual reversioner upon the 
death of the widow, from asserting his title to the property ^ 

** If this point should be decided by the Full Bench in the negative, it will 
then become necessary to deal with the question of legal necessity The 
Subordinate Judge found that there was no legal necessity The District Judge 
says in his judgment I do not find that it (that is, the kobala) has the defects 
concerning legal necessity, or improper influence [1105] imputed We think 
this is not a sufficient finding as to whether there existed legal necessity for the 
conveyance or not, and if the point referred to the Full Bench should be decided 
against the defendant, it will then be necessary to remand the case in older to 
have the question of legal necessity properly tried 

Baboo Karuna Sindhu Mookerjee (with him Baboo Degumber Chaiterjee) 
for the Appellant — ^The Dayabhaga, chapter XI, s 1, paras 61, 62, 63 and 
64, shows what are the widow’s powers over the estate of her husband 
10 I contend that such a transfer by a widow does not create a title which 
cannot be* impeached by a renlote reversioner, merely because it has been 
made with the consent of the next reversioner to the estate Bee Bamphal 
Bat V Tula Kuan (I .L E , 6 All * 116) Such a conveyance is the convey- 
ance of the widow’s life-interest only— Bow Chunder Poddar v Han Das Sen 
(I L E,90al. 463) 

Assent implied by attestation by the next heir of a conveyance by a widow 
has been held not to be conclusive in law as to the necessity — Madhub Chunder 
Howrah v Gobtnd Chunder Baner^ee (9 W B , 850), The case of Uohv/ni 
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KifShefn Qeer v B'mgeet Roy (14 W R , 379) has been d’aapproved of m Ram 
Chunder Poddar v Han Das Sew (I L R , 9 Cal . 463) 

The case of Oopeenath Mookerjee v Rally Doss Mulhck (I L R , 10 Cal , 
225) shows that the Court was prepared to hold that such an alienationt if 
made without the consent of subsequent reversioners, would not be binding on 
the latter 

The case of Sreemutty Jadomoney Dabee v Saroda Prosono Mookerjee 
(1 Boul , 120) shows that the principle of Hindu law on this point is that 
where the widow’s conveyance is executed with the consent of all the nearest 
heirs living at the time of the conveyance, and there are no other heirs of 
preferable or equal degree living at the decease of the widow, then the Hindu 
law considers the whole estate in possession, and the reversion has been 
sufficiently represented for the purposes of such conveyance, and the conveyance 
itself IS valid 

The case of Varjtvan Bangj7 v Ghelp Gokaldas (I L R , 5 Bom 563), 
where [1106] the widow alienated with the consent of her daughter (the near 
est in succession aftei her) shows that such consent is not sufficient to give 
an indefeasible title to the alienee In that case the question as to who are 
such heirs as can consent to such an alienation was gone into, and the Privy 
Council case of Raj Lukhee Dabea v Gokool Chunder Chowdhry (13 Moo I 
A , 209, 228), was referred to as answering that question The case of Ram 
Anand Kunwar v The Court of Wards (I L R , 6 Cal , 764) shows who can 
sue m such cases as the present 

The cases against me are Rajbulluh Sen v Oomesh Chunder Rooz (I L 
R, 5 Cal , 44) and Tnhhun Chuck/ rbntty \ 11 mesh Chunder Lahtn (7 C L 
'R , 671) 

But the cases of Kartick Kurmokai v Dhunno Monee Goopto (W R 
1864, 268), Mohun Lall Khan v Ranee Stroomunee (2 8el Rep , 32), Sheikh 
Mutteeoollahy Radhabtnode Mtssur {S D A of 1856, p 596), Kalee Mohun Deb 
Roy V Dhununjoy Shaha (6 W R , 51) are in my favour 

Baboo Gm u Das Banenee (with him Baboo Grish Chundei Chcnvdhry) 
and Baboo Divnr knath Chuckerbutty for the Respondents 

The Day a Crania Sang? aha, Chapter I, s 2, p 6, lays down that a widow 
may sell See also the Dayabhaga, Chapter XI, s 1, paras 61 and 63 The 
case of Doe dem Goluckmoney Dabee v Dtggumber Day (2 Boul , 193), shows 
that a Hindu widow’s estate is greater than a life estate Doe dem Muddoosoo- 
dun Doss v Mohender Lall Khan (2 Boul , 40), shows what is the effect of a 
conveyance by a Hindu widow, with the approval of the remaindermen , in our 
case the reversionei wrote on the ekrar itself the words I give consent to the 
transfer entered into ’ The note to p 27, chapter 3, s 1, of the Vyavastha 
Darpana, p 42, shows what the widow’s position has been held to be See 
also Morley’s Digest, vol 2, p 198, also 2 Strange s Hindu Law, 410 The 
case of Inder Naratn Ghowdree v Sutbhoma ^Dtbbea (6 Sel Rep , 36) 
[1107] shows that a widow can alienate with the consent of the next reversioner 
The case of Ounga Pershad Kur v Shumbhoonath Burmun (22 W R , 393) 
shows what is the effect of relinquishment by*a Hindu widow Tl?e case of 
Sta Dost v Our Sahat (I L R , 3 All , 362) refers incidentally to such a con- 
veyance as the present, and the cases of Raj^ Bullub Sen v^ Omesh Chunder Rooz 
(I L R , 5 Cal , 44) and Trilochun Chuckerbutty v Oomesh Chunder Lahtn (7 
C L 671) are strongly in my favour , also Mohunt Kishen Geer v Busgeet Roy 
(14 W B , 879) The case ml L R , 6 All , 116, is a North-Western Province 
case, and the law there may not be the same as the law in Bengal , the same 
(observation applies to the case of Koer Goolab Singh v Rao Kiirun Singh (11 
Moo I A . 176) 
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Colebrooke first laid down the rule that I contend for, and that view has 
been affirmed by Jadamoney Dabee v Saroda Prosono Mooker^ee (1 Boul * 120) 
and as this has been the rule for so long a period, the Courts could hardly alter 
it now 

Garth, C J. — The only difficulty, if there is any, which we have to deal with 
in this case, arises from the anomalous character of a Hindu widow’s interest 
1 have no doubt that Mr Justice DWABEANATH MlTTEB was perfectly right, 
[in the Full Bench case of Kery Kolitany v Mooneeram Kohta (13 B L B , 1)J m 
describing that interest as having been originally a mere trust for the benefit of 
her deceased husband But it has been found so impossible m practice to carry 
out that idea, that this Court, as well as their Lordships of the Pnvy Council, 
have for many years past considered and treated her estate as an absolute one, 
subject only to certain conditions 

In the case of Phool Chand Lall v Bughoobuns Suhaye (M W B , 108) Sir 
Babkes Peacock describes it thus It is not,” he says, ‘*an absolute estate 
for all purposes , and it is not merely an estate for life, but she takes the estate 
of her husband for the benefit of her husband (which includes her maintenance 
and the performance of her leligious duties) rather than for the benefit of those 
who may become the lieirs of her husband upon her death ” 

[11083 As therefore the widow represents the whole inheritance, and her 
interest is not merely that of an estate for life, it is obviously incorrect to speak 
of her “ mrrendering her estate (which is the expression often used) to the 
reversionary heirs of her husband 

A surrender, stnctly speaking, can only be made by one who has a parti* 
cular estate, (such as an estate for life), to the person who has the reversion, 

^ or remainder immediately expectant, on the determination of that estate 

What 18 usually therefore called a “ surrender ” of a Hindu widow’s estate 
IS more properly a relinquishment of it in favour of her husband’s heirs If she 
died a natural death, those heirs would succeed , or if she were to become a 
byragee, or otherwise die a civil death, the result would be the same And as I 
take it to be clear that when her husband died, she might, if she had so pleased, 
have disclaimed her estate, there would seem nothing wrong or objectionable 
in her rehnquishmg her estate at any time in favour of her husband’s heir for 
the time being, after she had once accepted it 

But there is no concealing the fact, that although such a relinquishment 
may be made by a widow in perfect good faith, and even under such circum- 
stances, as to be a meritorious self-sacnfice, it is nevertheless possible and, 
indeed, it not unfrequently happens, that a widow who is anxious to turn her 
husband’s estate into money, may arrange with the next heir of her husband 
for the time being, to alienate the estate to some third person for their mutual 
benefit 

They may both share in the profits of such a transaction , and it sometimes 
happens, that m this way the estate is alienated from the husband’s family, so 
that the person who would be the next male heir at the widow’s death, is 
virtually deprived of his nghts 

But, if it IS once Established, as a matter of law, that a widow may relm* 
qinsh her estate m favour of her husband’s heir for the time being, it seems 
impossible to prevent any ahenation, which the widow and the next heir may 
thus agree to malm And it seems equdly impossible to deny, that for a long 
senes Ot years this Ck>urt has treated and considered suob ablation as lawful 
[11083 Shama Soondmeev Shurut Chmder Butt (8 W B , SOO), (J^OXgOK 
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JJ ) Mohan Kishen Oeer v Biisgeetltoy (14 W B , 
JJ ), Gunga Per shad Kurv Shumbhoonath Burmtm 
lase was decided by Mr Justice BombshOhonder 
MlTTBB Sitting aloHet but was appealed under the Letters Patent and confirmed 
on appeal by Sir Biohard Couch and Mr Justice Ainslie— Letters Patent 
Appeal 1990 of 1873 ] 

Besides these reported cases* which represent a long current of authority 
in this Court* there are also several unreported cases to the same effect , and 
the doubt which has arisen in later days is not so much as to the correctness 
of these authorities, as upon the question whether a conveyance by the widow, 
mth the consent only of the next reversionary heir, is equivalent to a lelmquish 
ment by the widow in favour of such an heir, or a conveyance by them both to 
some third person 

To allow the widow to relinquish her estate to the next male heir of her 
husband, is one thing , but to allow her to sell the whole inheritance, without 
any legal necessity, merely with the consent of the next male hen, so as to bar 
the rights of other heirs of her husband m the future, is another thing 

I confess, if we were now considering this last question for the first time, 

I should have great doubt whether the mere consent of the next heir to an 
absolute transfer by the widow ought to give such effect to that transfer, as to 
make it valid as against the person who may be the heir of the husband at the 
time of the widow’s death It would, of course, bind the person so consenting 
to it, and all persons claiming under him, but whether it ought to bind any 
other heirs of the husband is another matter 

But it seems to me that there is such a long course of authority in this 
Court in favour of both propositions that we cannot, and ought not, at the 
present day, to decide the contrary [see Bajbullub Sen v Oomesh* 
Chunder Booz (I L E, 5 Cal ,44) JACKSON and TOTTENHAM, JJ , and rntecAww 
Chnckerbutty v Umesh Chunder Lahni (7 C L E , 571), PRINSBP and 
Maclean, J J ] 

We must not forget, that upon the faith of these aut hoi i ties [1110] many 
thousands of estates have been bought and sold m Bengal during the last 
twenty years , and I think, that we should be doing a grievous wrong to the 
purchasers of those estates, if we were to overrule the law thus laid down by 
this Court for a great many years, and so disturb the titles which have been 
acqmred upon the strength of that law 

I think, therefore, that the question referred to us should be answered in 
the affirmative , an^ that the appeal should be dismissed with costs I also 
think that the plaintiffs should pay the costs of this reference 

Tottenhami J« — I concur m this conclusion, upon the ground, that a long 
course of decisions seems to me to sustain it, and that it would be uniust to 
throw a cloud now upon titles acquired by virtue of those decisions 

Mitter, J.— I am also of opinion that the question referred to us should 
be answered in the afiirmative Whatevei condict there may be* upon the 
question whether a Hindu widow may sell the whole inheritance without any 
In gal neoesBity, merely with the consent of the next male heir, there is no 
conflict in the decisions, since the case of Jadomone^ was decided in the 
late Supreme Court of Calcutta, upon the question whether the relinquishment 
by a Hituln widow of her estate to the next male heir of her husband is valid 
or not Such relinquishment by the widow has been held for a long series of 
years to be valid It would be unjust now to disturb a rule of law settled by 
a long course of decisions Hut, if the widow is competent to relinquish her 
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estate to the next male heir of her husband, it follows, as a logical consequence, 
that she can alienate it merely with his consent without any legal necessity 
1 entirely concur in the reasons given m the case of Mohunt Ktssen Oeer v 
Busgeet Boy (14 W B , 399) to show that the one proposition follows as a logical 
consequence of the other 

Prinsep, J — After hearing the arguments m this case, I am con- 
firmed in the correctness of the opinion expressed by a Division Bench, 
of which I was a member, in the case of Tnhchun Chuckerbutty v Umesh 
Chunder Lahirt (7 C L R , 571) Their Lordships of the [1111] Privy 
Council m Bajltickhee Dabea v OokooL Chunder Ghowdhry [13 Moo 1 A , 209, 
(228)] state that " they do not mean to impugn those authorities which lay 
down that a transaction of this kind (a deed of gift) may become valid by the 
consent of the husband s kindred, but the kindred in such case must generally 
be understood to be all those who aie likely to be interested in disputing the 
transaction At all events, there should be such a concurrence of the members 
of the family as suffice to raise a presumption that the transaction was a fair 
one, and one justified by the Hindu law 

I do not understand this to mean, that the consent of all the reversionary 
heirs must be obtained, but, that as laid down in the case of Jadomoney Dab^ 
V Saroda Prosono Mookerjee (1 Boui , 120), the consent of all those of equal 
or superior degree is necessary But since the decision of the case of 
Jadomoney it has been settled law in Bengal that a Hindu widow by relinquish 
mg her rights in favour of the heir to her husband’s estate accelerates his 
inheritance, and that the effect of a conveyance by her and such heir is to 
convey the absolute estate 

In the case now before us the widow and the heir have, on the same day, 
executed separate conveyances in favour of the same person, and these must 
*be regarded as a conveyance of the entire estate 

I should, moreover, not be disposed to hold otherwise after a series of 
decisions of our Courts for about thirty years, unless the opinion of the Privy 
Council were expressed in clear and unmistakeable terms 

Garth, C J [for Pigot, J ) — 1 am authorized by Mr Justice PiGOT to 
say, that, although he considers that the principles upon which this decision is 
founded are open to gieat objection, he is content to waive those objections in 
consideiation of the view taken by the rest of the Court (who have had more 
experience than himself on the Appellate Side), that to decide otherwise would 
have the effect of disturbing a great number of titles 

Appeal dismissed 


NOTES 

[1 THIB CASS IB NOT AN AUTHORITY FOR THE VALIDITY OF ALIENATIONS MADE 
WITH CONSENT OF REVERSIONERS, OF PART OF THE ESTATE— 

In the Full Bench case of Debt Prasad v Oolap Bhagat (1913) 40 Cal , 721 17 C L J 
499 17 G W N , 701, an argument to this effect was based upon Mr Banerjee’s description 
of this case in (1894) 22 Cal , 354 The records of the case were exammed, and it was stated, 
as a result th&oof , by JENKINS, C J , add by Hookebjee, J , that it was not so **Mr Justice 
BANEBJEE, who when at the Bar successfully argued the case of 10 Cal , 1102, on behalf of 
the respondent, stated m the case of 22 Cal , 364, that the pnnciple of the Full Bench decision 
IS applicable to transfers of part of the estate as of the whole, and this was subsequently 
accepted without question in 35 Cal , 939 12C W N , 837 8 C L J , 280 An examination 
of the record, however, m the case of 10 Cal , 1102, does not confirm the view taken by 
Mr Justice BanebjEB , on the other hand, so far as I can gather, the alienation m controversy 
covered the entire estate and was made with the consent of the entire body of immediate 
reversioners” The two pomts which were considered by the Full Bench were m essmice 
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those, namoly) whether a transfer by the widow with the consent of the immediate 

reversioner could be treated as equivalent to a transfer by the widow to the reversioner 
followed by a transfer by the latter to the alienee, and secondly whether a transfer by the 
widow to the immediate reversioner stood on the same footing as a real relinquishment by 
her Upon the first, it was ruled, in consonance with previous decisions, that the question 
was one of form rather than of substance, and upon the second the transfer, though not 
deemed to be on the same footing as the relinquishment, was upheld on the ground of siare 
dectsts per MOOKEBJEE T , in Debt Prasad's case 

II ALIEMATIOMB BY A LIMITED OWNER WHEN BINDING ON THE ACTUAL 
REVERSIONER— 

In Debt Prasad v Oolap Bhaqat this subject was arguod by Mr 8 P Sinha and 
Dr Bash Behan Ghosh before a Full Bench of five Judges, and all the previous authorities 
were fully discussed In the words of Sir LAWRENCE JENKINS, GJ in that case, *to 
uphold an alienation by a widow of her deceased husband s estate where she is his heir it 
should be shown (1) that there was legal necessity or (2) that the alienee after reasonable 
enquiry as to the necessity, acted honestly m the belief that it existed, or (3) th it there 
was such consent of the next heirs, as would raise a presumption either of the existence 
of the necessity or of reasonable enquiry and honest belief as to its existence, or (4) that there 
was a consent of the next heirs to an alienation capable of being supported by reference to 
the theory of the relinquishment of the widow's entire interest and the consequent relin 
quishment of the interest of the consenting heirs Where any one of the first three positions 
IS established, the alienation may be of the whole or any part of the husband's estate, but 
where the fourth alone is proved, then the alienation must be of the whole " 

The case of (1907) 80 All , i (Bafrangt'sease), as well as 10 Gal , 1102, and (1891) 19 Cal , 
986, have been regarded as authority for the fourth proposition isee also (1914) 27 M L J 24 , 
21Mad , 128 , 1902 PR 17 , 12 G W N 49 19 Bom 809 at 820 , 31 Mad , 3Q6, 14 Cal , 401 
corUra 25 Bom , 129] The third is finally Hid down in Debt Prasad s cose, 40 Cal , 791, 
(ocerruh^iq 36 Cal , 939 , 14 0 W N 401 , 13 C W N 931 see 17 C W N , 1062 , 17 Cal ,896, 
8 0 0 21 , 9 0 C 104 6 C W N 905) ind is now supported by the Privy Council of Byoy 
Qqpal V Grwdra Nath (1914) 11 C W N 678, where the view is accepted of consent being 
presumptive evidence of necessity In (1894) 22 Cal 354 it was hold that the widow cannot 
enlarge her estate by devices of alienation with the consent of reversioners however effective 
they may be as regards others , see also 31 Mad 366 18 M L J 309 ] 

[1112] APPELLATE CIVIL 

The 22'iid July^ 1884 
Present 

Sir Richard Garth, Kt , Chief Jcstice, and 
Mr Justice Beverley 

Mulliok Abdool Guffooi and another * Plaintiffs 

versm 

Muleka and others Defendants 

Mahomedan law —Gift of zamindaries let out on lease, a^d mahkana rights — 
Mooshaa as applied to gifts of unpartitioned and undivided lands 
The rule of Mahomedan law that no gift can be valid unless the subject of it is m the 
possesBion of the donor at the time when the gift is made has relation, so far as it relates to 

* Appeal from Original Decree No 280 of 1882, against the decree of H Beveridge, Esq , 
Judge of Patna, dated 20th January 1882 
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land, to oases where the donor professes to give awav the posmsory mUreat in the land ttself, 
and not merely a reversionary right in it 

What is usually called possession m this country is not only actual or khaa poaceaswnt 
but includes the receipt of the rents and profits * 

There is nothing in Mahomedan law to make the gift of a zammdan, a part or the whole 
of which 18 let out on lease to tenants, invi^id Nor is there any principle by which to 
distinguish malikana rights from the right to receive rents or dividends upon Gkivemnlent 
securities, and gifts of such a nature may be legally conferred under the Mahomedan law 
The doctrines of Mahomedan law which lay down that a gift of an undivided share in 
property is invalid, because of mooahaa or confusion on the part of the donor , and that a gift 
of property to two donees without first separating or dividing their shares is bad, because of 
mooahaa on the part of the donees apply only to those subjects of gift which are capable of 
partition 

The plamtiifs, the two minor sons of Latiif Hossain, by their mother as their 
next friend, brought this suit in forma pauperis to reoover possession of certain 
properties from which they had been dispossessed 

The following genealogical table will show tlie position of the different 
parties to the suit so far as is necessary for the purposes of this report — 

MUIiLICK BAHAM ALI 

I 


Pir Ah 


Rajab All Feda Hossain Pearun Kaniz Fatima 


Latiif Hobsain Irshad Hossain 

m Barsatun m Wajibun (deft No 2) 


Abdooi Gafioor Mahhoob Hossain Gessu 
(pli!) (pll!) (deft No 3) 

[1118] The plaintiff b stated that Ibrahim Ah died m 1858, leaving him 
surviving Mahomed Ismail, his son, and two wives , and that although, accord 
mg to Mahomedan law, the son was entitled to a 14 anna share in Ibrahim's 
estate, and the two wives to a 1 anna share each yet, under an arrangement to 
which Mahomed Ismail had consented, Babbun, who was a nicca wife, took 
as her share mouzah Mora and a mocurrari of mouzah Moran, and the rest 
of Ibrahim's estate fell to the share of Kaniz Fatima, over which she had a 
hen for her unpaid dower to the amount of Bs 40,000 

They further stated *that Mahomed Ismail died in 1862, leaving as his 
heirs his mother, Kaniz Fatima, his widow, Muleka, and his father's cousin, 
Bajab All*, and that at this tinva Ibrahim's estate still remained m the posses 
Sion of Kaniz Fatima , that Mussamut Pearun, a cousin of Ibrahim All and 
Bister of Kaniz Fatima, died in 1876, leaving a son, Irshad Hossain , and that 
Kaniz Fatima died in 1876> leaving as her heirs the plaintiffs, the grandsons 
of her brother Feda Hossain, and they submitted that on her death the 
whole of her estate vested in them 

They alsQ^ contended that an allegation made by Mahomed Ismail, 
dafendaifiit No 1, m certain prior legal proceedings, to the effect that Kamz 
Fatima had executed an ikramamah, dated the ISth July 1878^ declaring that 


Azum All 

I 

Ibrahim Ah 

m (1) Kamz Fatima, (2) Babbuu 


I 

Mahomed Ismail 
m Muleka (deft No 1) 
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the share m Ibrahim’s estate was a 12-anna share, the remaining 4-anna 
share belonging to Muleka was untrue , and asserted that Irshad Hossain had 
fabricated a deed of gift, dated the 25th October 1875, purporting to be 
executed by Eaniz Fatima, and to assign in gift all her property to her daugh- 
ter-in-law, Muleka (defendant No 1), and to Irshad Hossain, the ancestor of 
defendants 2 and 3 , they denied the signature of Kaniz Fatima, and contended 
that even if it had been executed by her, the gift was invalid, inasmuch as it 
purported to be a gift of a joint undivided property under which the donees 
had never taken possession 

The property, the subject of the gift, consisted of several zamindaries 
and shares in zamindaries let out to tenants , certain lakheraj properties leased 
out to tenants , certain malikana rights and a considerable quantity of house 
property and garden lands With regard to mouzah Moran, the mocurran 
of which has been panted by Ibrahim All to Mussamut Babbun for her life, 
they asserted [If 14J that, on her death, the mouzah reverted to Ibiahim All, 
and that, therefore, a 4 anna share therein passed to Eaniz Fatima, and a 12 
anna share to them (the plaintiffs), and that on the death of Eaniz Fatima 
they became entitled to the entire 16 annas, and that the defendant No 1 and 
Irshad Hossain had never been m possession of this mouzah, it having been 
rented to defendant No 6 under a dur mocurran by defendants 4 and 5, the 
heirs of Mussamut Babbun 

They, therefore, brought this suit (stating that the defendants had dis 
possessed them on the let Magh 1285, F S , from certain of these properties, 
and had obstructed the collection of rents from others of them on the 5th 
Falgoon 1285, F S ) to have it declared that they were entitled to the estates 
in which Mussamut Babbun had a hfe-mterest , and for possession ,of the estates 
belonging to Eaniz Fatima as her heir at law, and for the cancelment of the 
deed of gift, dated 25th October 1875 

The defendants contended that mouzah Moran had been granted to 
Mussamut Babbun from generation to generation under a deed, dated the 
SOth August 1850, that the ikrainamahol the 18th July 1873, and the deed of 
gift of the 25th October 1875, were both valid , and they asserted that they had 
been put in possession under the latter, and that the plaintiffs’ suit as regards 
any disturbance of these documents was barred by limitation 

The Subordinate Judge found (1) that the plaintiffs were the grandsons 
of Eaniz Fatima , (2) that the ihrarruimah and htbanamah were both executed 
by Eaniz Fatima , (3) that the defendants bad been in possession under the hzba 
during the lifetime of Eaniz Fatima , (4) that the mocurran granted to Mussa- 
mut Babbun was not limited to her life only , (5) that the suit was not barred as 
regarded the hiba, although it was so barred as concerned the tkrarnamah of 
1873 , (6) that the estate given by the htba was an undivided estate, of which the 
collections were separate, and that gifts of defined shares were not bable to 
the objection of mooshaa , (7) that the htba defined the share to be given to 
each donee, and that there being no precedent exactly in point, and the 
Mahomedan doctors having disagreed as to w|iether a gift to two persons was 
invalid, the rule to be applied must be that of equity and good conscience (the 
case not being necessarily governed by [1118] Mahomedan law, inasmuch as 
s, 24 of Apt VI of 1871 did not apply to gifts) and that, according to that rule, 
there was nothing inequitable in the gift by Eaniz Fatima to her sister’s son, 
and her son’s widow , he therefore dismissed the suit 

Plain^ffs appealed to the High Court ^ 

Mr TmdaU, Moulvi MahomeA Husuf and Babu Sahgram Stngh for the 
Appellants 
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Mr Twidate — ^The gift under the hiha is mooshaa^ as being a ^ft of 
undivided property, the Privy Council case of Musscmat Ameeroomssa Khatoon 
V Mmsamat Abe^omssa Khatoon (23 W B , 208) is distinguishable, as the 
estate there was separate, and had separate collections and separate numbers 
I admit that our rents are also separately collected, but the donees take the 
whole of the property In vol III, Hamilton* s Hedaya, pp 293, 294, 295, Shafm 
18 quoted as laying down that a gift of an undivided property is invalid 
Bailhe in p 520, 2nd ed , says that a gift of that which does not admit of 
partition is invalid, even if possession is taken In Macnaqhten* s Mahomedcm 
LaWy chap v, s 6, it is said that ** a gift of property which is undivided and 
mixed with other property is void ’ 

[Garth, 0 J — That evidently refers to the donor retaining a portion in 
his own hands ] 

The precedent cited at p 199, Macnaghten, of a Musalman dying leaving 
three wives,*’ is an example of our case \lso see case 8 on p 203, and the 
case on p 214, question 4 

A gift of an undivided share is invalid — see Mii^samat Banoo Beebee v 
Fukhernodeen Hos&ein [2 Select Rep , 180 (183)] I distinguish the Pnvy 
Council case in 23 W R , because theie they go upon the definition of the 
word estate” under the Bengal Act and Regulations, and here we have no 
question of a revenue paying estate 

The case of Neermullee Bebee Chowdhrain v Assudontssa Bebee (6 Select 
Rep , 286) decides that a gift without seizin is invalid, the villages being 
divided [Garth, C T — If does not appear that possession was taken ] 
Possession was ordered to be given, see p 289 

As to a gift to two persons, see Hedaya, vol III, bk XXX, p 298, 
Bailhe* ^ Mahomedan Law, 2nd ed , pp 524 525 The donor m our 

* case gave 8 annas to one person and 4 annas to the other This is invalid 
See Hedaya, vol 3, bk XXX, ch I, p 295 

The case of Mirza Kasimali v Mirza Muhammad Hoseu (5 Select Rep , 
213) shows that between the Sums and Sheahs there is a difference as to this 
point We are Sums, and they say such a gift is invalid 

The case of Azeemoodin v Fatima Beebee (1 Select Rep , 24) shows that 
a gift of a portion without division is invalid [Bevbrlby, J — That is a gift 
to only one person ] In Baillie, 2nd ed , pp 516, 529, it is laid down that if 
a man gives property with crops upon it, and gives the land without the crops 
or crops without the land, it is invalid , the gift is of such a nature in our case 

Moulvi Mohamed Yumf on the same side 

The title which the plaintiff seeks to enforce is that of an heir, and the 
defendants resist his title by setting up a title derived from the ancestor 
without any consideration The Mahomedan law is opposed to an owner 
defeating the law of inheritance — Banee Khujooroomssa v Enayut Hossein 
(L B, 3 I A, 291), Al)edoonisHa Khatoon v Ameeroomssa Khatoon (9 
W R , 256) Where an owner parts with his property without conside- 
ration tho*law steps in , he can 5nlv will away J of his estate, and where the 
heirs are poor it is not right for him to make a will at all This also 
applies to gifts See Enya, vol III p 21 In our case the appellants 
are so poor that they* sue in formd pauperis, and defendant has bv means 
of a gift done what she could not do by will A gift is tumleeh (the con 
femng of the right of ownership) over mal (property) without any exchange 
or consideration# and in order to be valid it must be perfected by possession 
Under Mabome^n law there is only one way of enjoying possession, an^ 
that is by being actually in possession, %B,m khas possession, and therefore 
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]f your lessees are in possession you cannot be said to be in possession You 
are said to be in possession if at any trae that you are inclined to enter into 
your property no person could prevent you Possession by a trustee or agent 
is possession of the owner, but possession by a usurper is not so, but as under 
the Mahomedan law there is no such thing as limitation, there is not 
therefore any necessity for a distinction between adverse possession and 
[1117] possession that is not so Macnaghten, Mah Law, ch XII, para I 

As regards such of the gift, in the present case, as was of property let out 
on lease, I say that in the ease of a lease, an owner is not m possession under 
the Mahomedan law, though he is rightfully entitled to it I also say that mal 
or ayn does not include incorporeal property, and it only means property of 
which the owner is in possession, and mere rights cannot be said to be Mal 
See Bathe* s Mah Law of Sale, introductory p xli, pp 50 and 51 notes, what- 
ever could be the subject matter of a sale can be the subject matter of gift 
The sale of hsh not yet caught is null (see Iledaya, vol 2, p 432), so is grass 
growing on a common (435) Mere rightn aie not property Iledaya, vol 2, 
pp 440, 441, shows that a right of way cannot be the subject of sale or gift, 
because it is not property In this case some of the lands which are given are 
tenanted lands, and as such they cannot be the subject of gift, as the owner is 
not in possession, and he cannot put the donee into possession See Bathe s 
Digest, 2nd Ed , 538 , Hedaya, Bk XXX, p 291 , Macnaghtett* s Mah Law, p 
240, and p 202 (note) case VI, p 205 The case of Mohinudtn v Manchernhah 
(I L R , 6 Bom , 650) shows that a person cannot make a gift of property m 
the hands of a mortgagee See also Nizamuddtn v Zabeeda (6 N W P , 340) , 
Syad Kasnm v Shatsta Bthee (7 N W P , 314) 

I Garth, 0 J — The donor can give the right to receive the rents, and 
that is all that purports to be conveyed m this case ] 

The rents are not ear marked, how can the v be the subject of gift A, 
person can t even make a gift of lease hold pioperty There are original 
Arabic authoiities in support of my contention, inz Doiml Mokhtar Book on 
Gift, 635 Tiihtatree, vol III, Book ou Gift, 398, explains the last text, and 
clearly states that a gift of property in the hands of lessee, is bad , Futawa 
Alumqiri, vol lY, Book on Gift, chap VI, 546 , BaiUc s Digest, 529 , Hamawt 
Book on Gift, 443 , Futawa Fngran i, vol II, Book on Gift, 259 , and the 
marginal note to Futawa Engrawt, vol II, 259, and Aynee, a commentary on the 
Kanzood Daquaiq Book on Gift, 283 

As to the properties held by tenants on the Bhooli tenure, the “ htba ** is 
invalid on two giounds (l) because the owner had a [1118] share in the crop 
which the deed does not purport to give, and which therefoie is not given, and 
(2) because on account of the rvots’ share of the crops the rights of third 
parties were concerned in the subject of gift As to the first ground see 
Bathe's Digest, 528 , and as to the second ground see Balte's Digest, 529 , as 
to the invalidity of a gift of a thing occupied with the property of the donor, 
see tnayah,yo\ IV, Book on Gift, 23 Ktfxyah, vol III, Book on Qtjt, 677, 
Tuhtawee, vol III Book on Gift, 397 , Futawa Kazee Khan, vol IV, chapter on 
Gift of Mooshaa, 175 , Futaiva Alumgtn, vol, IV, Book on Gift, ^1, and Pt 
II, p 529 , Futawa Qinya, Book on Gift, 215 Futawa Engrawt, Book on Gift, 
vol II, 271 , Futawa Fusool Emadee, vol II, 757 , Futawa Engratot, Book on 
Gift, 268 

As to the property included in the gift, which consists of an undivided 
share in certain villages, such a gift is invalid on the ground of Mooshaa, 
see Bathe's Digest, 2nd Ed , 523 chap II , Dorrul Mokhtar, Book on Gift, 633, 
Buddul Mokhtar, vol IV, Book on Gift, 785 , Shareh Vekaya Book on Gift, 293 , 
Futawa Kazee Khan, vol IV. on Gift of Mooshaa, 172, 174 , Futawa Hemadaya 
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Book onGtft, 705 The reason for such a gift being invalid is, that the ownef 
IS not able to give possession of undivided shares to the donees 

As to the properties in which the donor had onlv a lessee’s rights, such 
an interest, fjtg , that of a ticoadar, is not mal, the subject of the gift was not 
in existence, and therefore could not be given away (See Tahtawi^ vol III) 
P 4) 

As to the gift of the vmhkana rights^ the mahkana was not in exis 
tence at the time of the gift, it is on that ground invalid It is not a debt due 
to the donor which is specially validated owing to necessity, see Bathers Digest, 
chap III, 532 , the capacity to produce it is existent, but not the thing itself 
There is no analogy between the gift of a debt and the gift of mahkana 
See as to the gift of debts, Bnddol Mokhtar, vol IV, Bk m QiH, Miseella- 
neous, 796 , Futawa Hemadya, Bk on Gift, 714 , Futaiva Engrawi, vol II, Bk 
on Or ft, 268 Futawa Enqrawr, vol II, Book on Gift, p 263 

As regards the gift of cultivated lands, the gift is bad, as m giving two 
bighas out of 20 bighas, the donor has specified these two [1110] bighas by 
giving only the boundaries of the 20 bighas, and the subject of the gift is 
therefore indeterrninate and undefined 

The whole gift is also bad as being made in favour of two persons The 
** confusion ” in such a gift is on the part of the donee , as to this, Aboo 
Haneefa holds it invalid, and the Futawa is according to this view, Ruddool 
Moktar, vol IV, p 780 781 Door all Moktar, p 8 , and Tahtann, vol III, p 
176 whilst Mahommed says it is valid When the donor has a share , and 
gives it to two persons there is confusion on both sides , as to this there is no 
difference of opinion See Bar he's Digest, 524 and n 525 Hedaya, vol III, 
Bk on Gift, 298, Aiynee, vol IV, Bk on Gift, 699 , Inayah, vol IV, p 30, 
Natayejolafar , vol III, Bk on Gift, 672, Shareh Vokaya, Bk on Gift, 
^ 292-293 

* Can then such a gift as the present be lendered valid by possession ? I 
say no, because the gift is confused ’ on both sides See Bathe's Digest, 
523-624 

Mr Evans, Mr Amii ill and Mi C Gregory for the Respondents 
Mr Evans —This is the first time such objections have been taken to a 
gift or sale of property in the hands of ryots As to the practice of htbba, it 
IS prevalent amongst Mahomedans in order to avoid the Mahomedan law of 
inheritance It is pointed out in 11 Moo I A , 517, that although Mahomedan 
law IS strict with regard to the law as to wills, it is not improper to make a 
htbba [Moulvie Mohamed Tnsuf — That is a Sheah case ] The Sheah law 
makes no difference as regards seism , at all events, any diffeience that there 
may be, was not brought to the notice of the Privy Council As to gifts of 
tenanted lands being valid, see Jaffer Khan v Hubshee Beebee (1 Sel Bep , 
12) , there the land was in possession of ryots, and the question whether thA 
attornment by ryots to the husband was suflicient, and it was held it was , 
also Nunda Singh v Meer iafier Shah (l Sel Bep , 5) a case as to the validity 
of the gift of a village Also Casim Ah v Fuzund Ah (l Sel Bep, 113) 
where therp was a gift of an un^vided share to two people jointly of certain 
tenanted lands, and it was held a good gift And the [1120] question of 
mooshaa was not even raised in the case See also the case of Anundchund 
Bai v Kishen Mohim Bunjola [1 Sel Bep , 115 (note)] 

The case of Mussamat Mahtab Khatoon v Mussarnat Mrmasat Khatoon 
(S D A, of 1856, p 750), was a gift of large zammdanes, the land must have 
been tenanted 

In Amina Btbi v Khatisa Bibi (1 Bom H C , 157), there were rented 
honses given , and it was there also considered that seism by ooUeotion of 
rents was good seisin 



mulbiu Ac [1884] I.L.».10Oal. 1181 

^ (he texts cited by the other aide, I do not consider that they 

rolct to the tratisierability of lights, of incorporeal rights hut if they do, then 
such views are now obsolete Bailee m his Intioduction to the Eld of 1865, 
p 23, points out that the law of sale has become obsolete as to certain texts 

The objections raised by the other side weie not raised in the oases of 
imeeroomssa Khatoon v Abedoonism JOiatoon (1j R , 2 J A , 87) , Muhammad 
Fatzahmad Khan v Ghulam ihmed Khan (I L R , 3 All , 490) , or Haji 
Mahomed Faiz Ahmed Khan v Ha^t Golam Ahmed Khan (L R 8 1 A , 25) 

In Abedoonessa's case the Privy Council expressly say that defined collec 
tion of rents may be the subject of gift and the Allahabad case shows that 
there cannot be mooshaa where there has been a gift of defined shares in 
zammdaries with separate and defined rents Undivided property may be 
given to two persons, see Bailee, p 33, Introd Ed 1865 , and the case in Sel 
Rep , 115 (note) I Bailee, p 524, also shows that possession prevents the gift 
being void 

Mr Amir Ah on the same side As regards difierence of opinion between 
Haniffa and his two disciples in some of the texts quoted, the rule to be 
foliowecT IS Where there is a difference m the opinion of Haniffa and the two 
disciples, Haniffa s opinion is to prevail in devotional matters, and that of the 
disciples in worldly matters Where the opinion of the disciples differ there 
the opinion which agrees with Haniffa is to be adopted Where Haniffa's 
opinion differs from his two disciples, then if the difference relate to matters 
of justice in a worldly Court of [1181] justice, the opinion of the two disciples 
will be adopted and in other matters the opinion ofthe two disciples [Haniffa 
IB to be adopted See Fatawa i-Kazi Khan, 1, V A judge may, when both 
disciples dissent from Haniffa, decide as he thinks most just See Sir William 
Jones' work, vol III, 510, and Motley's Digest, vol I, p CGLXII, Introd 

The case of Shahazadce Hazara Begum \ Khaja Hossein ill Khan 
(12 W R , 498) shows that a waqf was made of a right of redemption, which 
IS not a tangible thing , and as to gifts of choses in action, see Bailee, 531 , 
Uedaya, 698 As to a gift of shares in properties, see Kasim Husain v 
Sharifunissa (I L R , 5 All , 286) As to deliveiy of possession Banc( 
Khujooroofitssa v Boinhun Jehan (L R,3T A , 307) , as to the seism of 
Mahomedan law see Amina Bibi v Khatija Btbi [I Bom H C , 157 (161) J 

Where a man makes a gift of a moiety of his houses to two persons, and 
delivers the same to both simultaneously, it is a valid gift , but if the delivery to 
one is before the other it would not be good, although Haniffa says it is not 
valid in either case, Fatawa i Kazi Khan, 282 A gift of a house to two 
persons is not valid according to Abu Haniffa, hut the two disciples say it is 
vialid See Fatawa i Kazi Khan The Sheahs do not allow the invalidation 
of a gift by Mooshaa, see Shami p 511, where it is laid down If the donoi 
or his deputy makes a division, or if the donor authorises the donee to make 
the division with his paitner, this makes the gift complete 

Judgment was delivered by — , 

Oarthf G (who after stating the facts, of the case, continued) The 
mam question in the case is the validity of this deed of gift There is no doubt 
that but for this deed the plaintiffs would be the heirs bf Kaniz Fatima, at 
least to the mam portion of the property But the> deny the validity of the 
deed on several grounds 

(IsO That Kaniz Fatima never executed it , {2nd) that if she did she was 
not of sound mmd when she did so , and (3rd) that the deed is invalid by the 
rules of Mahomedan law 
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f [1122] The Judge m the Court below has found entirely in favour of the 
defendants He considers, that the execution both of the tkraniama, and of 
the deed of gift has been clearly proved, and that there is no legal objection to 
the vahdity%f the deed of gift He also finds, that the mocurran to Babbun 
was a permanent lease, and he has dismissed the plaintiff's suit with costs 

In this Court, the mam contention has been with reference to the 
validity of the deed of gift, and we may say at once, that we have not the least 
doubt as regards the execution of this deed, or as to Kaniz Fatima being 
perfectly well aware of what she was doing when she executed it 

We think this appears very clearly from the plaintiff’s own evidence 
It IS no doubt very natural for the plamtifis, who are not in good circum 
stances, to struggle hard against an alienation of so large an inheritance, but 
on the other hand, we cannot fail to see that the probabilities are greatly in 
favour of the gift, because it was only likely that Kani/ Fatima, who had lived 
with Muleka (her daughter in-law), and Irshad Hossein on teims of affection 
and intimacy for many years, should do all she could to secure to them her 
wealth, instead of allowing it to descend to distant relations, of whom she 
knew little or nothing 

The question therefore in this Court, so fai as this deed is concerned, has 
been, whether having regard to the subject-mattei of the gift, and the fact of 
there having been no actual partition made of it at the time when the deed was 
executed, as between the two donees, the transaction is valid in law against 
the plaintiffs 

This question has been argued before us at some length, and we are murh 
indebted to the learned counsel on both sides for the jiams which they have 
taken to refer us to all the authorities upon the subject But having heard 
the matter fully argued, we are satisfied that the gift is valid, and that the 
conclusion at which the lower Court arrived is just 

The property which is the subject of the gift consists of several zamindaries, 
and shares m zamindaries, let out to tenants and lyots, as such estates 
usually are , a good many lakheraj properties [1123] also let out to tenants , 
several ma/ifeawflt rights of some value, and a variety of house propeity in 
Patna, and elsewhere, consisting of houses, sheds, roads, gardens, etc 

There is no satisfactory evidence as to how this lattei piopeity was 
occupied or utilized at the time when the gift was made 

The aiguments on the part of the plaintiffs resolve themselves into three 
mam points 

(is^) That by Mahomedan law a gift cannot be made ol lands which 
are not in the possession of the donoi , nor of incorporeal properties, such as 
rents, malikana rights, and the like , (2nd) that an undivided share of a house 
or a zamindan cannot be made the subject of a gift, and (3rd) that a gift to 
two persons without previous division and separation is invalid 

In dealing with these points we must not forget that the Mahomedan 
law, to which oui attention has been directed m works of very ancient 
authonty, was promulgated many centuries ago m Bagdad, and other Maho 
medan countries under a very different state of laws and society from that 
which now prevails irf India , and that although we do our best here m suits 
between Mahomedans to follow the rules of Mahomedan law, it is often difb 
eidt to discover what those rules really were, and still more difficult to recon 
ode the diffcsrences which so constantly arose between the great expounders 
of the Mahomedan law ordinarily current m India, namely, Abu Hamffa and 
his two disciples 
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We must endeavour^ so far as we can, to ascertain the true principles 
upon which that law was founded, and to administer it with a due regard to 
the rules of equity, and good conscience, as well as to the laws, and the state 
of society and circumstances which now prevail in this country * 

Having premised thus far, we think that the hrst of the above points, 
although it has occupied some time in argument, may be very readily disposed 
of In fact, it appears to us to have been already settled 

We have been referred to several authorities, and, amongst others, to 
Dorrul Mokhtar, Book on Gift, p 635, which la>s down that no gift can be 
valid unless the subject of it is in the possession of the donoi at the time when 
the gift IS made Thus when land is in the possession of a usurper {or wrong- 
doer), or of a lessee [ 1134 ] or mortgagee, it cannot he given away , because in 
these cases the donor has not possession of the thing which he purports to give 
Bat we think that this rule, which is undoubtedly laid down in several 
woiks of more or less authority, must, so far as it relates to land, have relation 
to cases where the donor professes to give awav the possessory interest in the 
land itself, and^ not merely a reversionary right in it Of course, an actual 
seism or possession cannot be transferred, except by him who has it for the 
time being 

It IS possible, too, that these texts may be explained bv what we are 
informed was the law m Bagdad in early times with reference to land let on 
lease , we are told that an ijara lease, which in this country means generally 
a farming lease of ryoti holdings, meant, according to the law of Bagdad, a 
lease of the land itself or its usufruct , and that the owner of land having made 
such a lease, could not by law transfer his reversionary interest, so as to give 
the transferee a right to receive the rent from the ijaradar (See Futawa 
Alumgin, vol III, Book on Gifts, p 521 ) 

Whether this is the real meaning of the authorities may be doubtful , but* 
it IS certain, that such a state of the law in this country would render the 
ti ansfer by gift of a zamindari and othei landlord s interest simply impossible 
lands here are almost always let out on leases of some kind, and there are 
often four or hve diderent grades of tenants between the zammdar and the 
occupying ryot What is usually called in this country, is not actual 

or khas possession, but the receipt of the rents and profits , and if lands let on 
lease could not be made the subject of a gift, many thousands of gifts, which 
have been made over and over again of /amindari propeities would be invali 
dated If we were disposed to agree with this novel view of Mahomedan law, 
(which we are not), we think we should be doing a great wrong to the 
Mahomedan community, by placing them under disabilities with regard to the 
transfer of property, which they have never hitherto experienced m this 
country Such a view of the law is quite inconsistent wuth several oases 
decided by the Suddur Dewany Adawlut (undet the advice of the Kazis), and 
also b> this [1123] Court (see 1 Select Beports, 5, 12, and 115 note, 1 
Bombay High Court Reports, 157, 16 W R , 88, ftnd 12 W B , 498) , and it is 
directly opposed to the case of Amintnnessaw Abedoonissa {2^ W R, 208) 
decided by their Lordships of the Privy Council # 

In that case a gift of large zamindaries was held to be valid, although it 
IS clear that they consisted, as such estates generally do, of tenures and interests 
of all kinds , no objection was then taken to the gift up5n the ground that has 
been urged before us here, and indeed, so far as it appears, that point has now 
been taken for the first time 

Similarly, as regards the malikana rights, we are not aware of any reason, 
why rights of this description should not be made the subject of a gift, m the 
ffume way as rents or orther incorporeal property of that nature We have 
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aliBady decided that reversionary interests, carrying with thenfi the right to 
receive rents, may be thus transferred , and it is clear that debts and Govern 
ment notes and other chases tn action, which give the parties entitled to them 
the right to receive money from the Government or third persons, may be 
made the subject of a gift 

A mahkana nght, is the right to receive from the Government a 
sum of money, which represents the makVs share of the profits of a revenue- 
paying estate, when, from his dechning to pay the revenue assessed by the 
Government, or from any other cause, his estate is taken into the khas posses- 
sion of Government, or transferred to some other person, who is willing to pay 
the rate assessed There is nothing in principle, so far as we can see, to 
distinguish a mahkana right from a right to receive rents, gr the dividends 
payable upon Government paper 

The second and third points contended for by the plaintiffs, have reference 
to the doctrine of mooshaa under the Mahomedan law It is urged (l) that a 
gift of an undivided share in any propertv is invalid because of mooshaa, or 
confusion, on the part of the donor , and (2) that a gift of property to two 
donees without first separating and dividing their shares is bad, b^ause of 
confusion on the part of the donees 

[1126] But it must be borne in mind that this rule applies only to those 
subjects of gift, which are capable of partition See the Hedaya, vo\ III, 
Book on Gift, p 293, where the rule laid down is to the effect that- “ a gift is 
not valid of what admiU of division unless separated and divided ” See also 
Bailee's Mahomedan Lati;, 2nd Ed , p 520 Futawa Alumqiit, Book on Gift, 
p 521 , Macnaghten's Mahomedan Law p 201 

The rule, therefore, apphes only to gifts of such property as is capable of 
division , whereas reversionary interests, or mahkana, oi other chores tn action, 
•are not capable of division 

It 18 said that one main reason for this rule, which applies only to gifts, and 
not to sales, is to protect a man’s heirs against gifts made m defeasance of 
their rights We were referred to certain texts which apparently favoured that 
view, and it is also probable that anothei reason for the rule was to protect 
creditors against fraudulent gifts made by debtors, it lieing a well-known test 
of the bona fides of a gift, whether possession of the thing given has passed to 
the donee 

It has been urged upon us very strongly, that according to this rule of 
mooshaa, the gift, which was made to the defendants in this case, is wholly 
void, because, the gift being of lands, no partition of such lands was made , and 
even supnosmg the gift to be valid, as regards the /amindari properties which 
were let out on lease, it would stiU be invalid as regards the house property, 
gardens, sheds, etc , which ate not shown to have been let out on lease, and 
which were capable therefore of actual partition 

We think, however, that this objection is not well founded, as regards any 
part of the property in question 

As regards the zamindaries, the estate of the donor, as we have seen, was 
an interest^n reversion, and the propert> which was transferred by the gift of 
these zamindaries was merely that sort of estate which entitled the donees to 
receive the rents and profits We find from the evidence of the defendants, 
(which was so clear ‘upon this point that the Judge m the Court below 
desired to hear no more than that of the first two witnesses), that during 
Eaniz Fatima’s lifetime she and Muleka were in separate collec-[1127]tion of 
the remise, and that immediately upon the gift being made, the possession was 
transferred, in the only way in which it could be transferred, to the two donees 

The Mussumat dismissed all her servants, and from that time the 
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tehsildars were employed and paid by the donees, and collected the rents for 
them An equal division was made between them of the rents collected , and, 
as regards part of the property, it appears that, from the year 1281, the coUec 
tions were made separately 

It IS said, however, that as regards the house property no division of it 
has been proved, and that, for aught that appears, that property might have been 
in the khas possession of the Mussumat , but no point was made of this in 
the Court below No issue was framed for the purpose of raising it, nor was 
there any evidence given on the part of the plaintiff, nor any cross examina- 
tion of the defendant's Witnesses with reference to that point no distinction 
appears to have been made (either in the Court below, or even in the grounds 
of appeal to this Court), between the different kinds of property , and the 
strong probabil^ s, that the house property which belonged to the Mussumat 
was let out in lease in the same way as her other properties 

We thmki, therefore, that we ought not to allow an objection of this kind 
to prevail, or even to be raised, at this stage of the case founded merely upon 
a conjectural distinction between these two classes of property and even if we 
thought otherwise, we certainly should not give eftect to such an objection 
without sending the case back to the Court below, to have the true state of 
things ascertained 

Upon the whole, therefore, as regards the deed of gift, we are of opinion 
that it effectually transferred to the donees the properties which were detailed 
in the schedule to that deed 

It now only remains to deal with mouzah Moran which, as we have seen, 
was granted under a mocurrari lease to Mussumat Babbun by Nazir Ibrahim Ah 
The plaintiffs admit in their plaint that Mussumat Babbun executed a 
duT mocurran lease of this mouzah, on the 22nd of [1128] September 1873, 
to the defendant No 6, Moulvie Fuzul Holsein, and that, in that dur , 
mocurrartt she stated the lease to be a perpetual and heritable one , whereas, 
the plaintiff s case is that it was only for her life, and that as upon her death, 
on the 2dth of October 1875, the mouzah reverted to Ibrahim Ah s heirs, the 
plaintiffs aie entitled, as two of his heirs, to a share in that mouzah 

On the other hand, the defendant No 6, alleges that the mocurran granted 
to Babbun was a permanent and heritable one , and he has filed and pro 
duoed the mocunan lease itself, which be says was given to him by Babbun 
at the time when he obtained his dur-mocurrari 

The Court below has also found against the plaintiffs upon this point , and 
the only difficulty we have had upon this part of the case arises from the some- 
what loose way in which the mocurran lease has been proved in the Court below 
It appears from the petition of the defendant No 6, dated the^20th of 
September 1881, that he filed this mocurrari lease in Court , and that it 
was duly registered 

The de^ appears to have been admitted by the Court below, and no objec- 
tion has been taken in the grounds of appeal that itf was improperly admitted 
It has been sent up here with the record , and it has been produced and 
examined before us in this Court « » 

It is argued by the plaintiffs that this is not the real deed which was 
granted to Babbun , and they say that the real deed was one for life only, but 
they have given no proof of this • 

It IS, of course, an admitted fact on both sides that there was a mocv/rrart 
deed of some kind didy executed by Ibrahim All to Babbun 

The deed, which is now in evidence was duly filed and produced at the 
tnal by the defendant No 6, as being the deed given to him at the time when 
ho obtained his dur^mocurran 
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The Judge has found this to be the deed which was granted by Ibrahim 
All to Babbun , and there is no doubt that this deed does confer a permanent 
and heritable mocwrart 

[1189] We see no reason to believe that the finding of the learned Judge 
IS otherwise than correct If he made a mistake at all, it was in receiving the 
deed in evidence without examining Fu/ul Hossein, who appears to have been 
m Court, or requiring some further or other proof of its identity 

But there is no point of this kind taken m the grounds of appeal , and, if 
we considered that there was any weight in the objections now made by the 
appellants, we should certainly not give effect to them, without sending the 
case back to the Court below to examine Fu7ul Hossein and his witnesses , 
because the Judge thought his case so clear as to this deed,#hat he told him 
it was unnecessary to call any witnesses 

We therefore decide the case on all points against the appellants 

The only remaining question is as to the costs 

We find that in the Court below the defendants Burkut and Zukiran were 
allowed their full costs, and that Ah Hossein, who was a pleader, and who 
apparently had nothing to do with the case, was also allowed a separate set 
of costs 

The ground on which All Hossein was allowed these costs, was that he 
was said to have made an arrangement with the plaintiffs by which the plain 
tiffs were enabled to carry on the suit , and part of the arrangement was, that 
in the event of the plaintiffs succeeding, Ah Hossein should be entitled to a 
share in the property 

Under these circumstances, the plaintiff desired that Ah Hossein should 
he made a defendant But Ah^Hossein himself disclaimed having anything to 
do with the arrangement, or having any share in pioperty 

Why, under these cii cumstances, he should have been allowed such a 
large sum for costs we cannot understand, noi do we understand why Buikut 
and Zukiran (who v^ere merely made defendants, because their names were said 
to have been used in making the arrangement, instead of that of Ah Hossein) 
were also allowed then full costs, because their interests, if they had any were 
precisely the same as those of All Hossein, and any contention which [1180] 
they might have raised, must have been in the same interest as that of Ah 
Hossein 

We think that the only sum which ought reasonably to have been allowed 
to them would merely be one for their first appearance in Court , instead of 
the fee tnerefore which has been allowed by the Court below, we allow only 
Bs 100 to Ah Hossein, and a like sura to the other two plaintiffs 

As regards the costs of the pnncipal defendant, we think that the 
defendant No 6, whose contention was of an entirely different character 
from that of the others, sfiould have his costs of the appeal proportionate to 
the value of hi% dur-mocurran, and that the other defendants should get then 
costs upon«the balance • 

Appeal dismissed 

NOTES 

[OlFT UMDER MIHOM^DAN LAW, DBUYBBT OB BBIBIM— MU8HA— 

The judgment of Sir BICHAKD GARTH, G J , in this case has been received as authoritative, 
the following oases show 

The doctjnne relating to the invalidity of gifts of musha is wholly unadapted to a pro 
gresBive state of society, and ought to be confined within the stnotest rules — (1689) 11 All , 
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460 at 475 P 0 It would be inconsistent with 11 All , 460 to apply a doctrine which m its 
origin applied to very different subjects of property , to shares in companies and freehold pro 
perty in a great commercial town The argument of the appellant was not that the law of 
musha did in faot embrace (m the sense of having been applied to) such property, but that, 
if the same aspect of life and things were logicallv applied, it involved the invalidity of the 
gifts in dispute ' But this is not the true critenon — (1907) 35 Cal , 1 at 23, 24 P C 

A gift of immoveable property not at any time in the possession of the donor, but in that 
of a trespasser, and consequent!} never delivered by the donor to the donee is void under the 
Mohamedan Law —(1888) 11 All , 1 

In (1911) 35 Mad , 120 at 130, 131 Mr Justice ADDUli RAHIM declined to extend the 
principle of thest Privy Council cases to uphold the gift of property in the possession of a 
stranger or a trespasaer Possession taken under an invalid gift of viunha transfers the propert\ 
according to both the Shiah and the Sunni schools (1889) 11 All , 400 at 475 6 Bom L R 
1043 (1050) 

A gift may be made of right to property which had been under itt lohment for arrears of 
revenue * The donor must, so far as it is possible for him transfer to the donee that which 
he gives, namely, such rights as he himself has , but this does not imply that where a right 
to property forms the subject of a gift, the gift will bo invalid unless the donor transfers what 
he himself does not possess, namely, the corpus of the property He must evidence the 
reality of the gift by divesting himself, so far as hf^^ can, of the whole of what he gives — 
(1896) 21 All , 165 (170, 171) 

Land in the occupation of tenant passes by attornment — (1892) IG Mad 43 (48) 

A deed of jgift of a house followed bv deliver} of possession is not invalid merel\ b) 
reason of the donor continuing to remain in it — (1884) 9 Bom 146 at 150 s<><»also28 All , 
147 , 6 Bom , L R 983 contra, 19 M id , 34 1 (1907) 30 Mad 519 Nor is the retention b\ 
the donor of his effects in the house i circumstance invilidating the gift — (1906) 29 
Bom 4G8 at 478, on appeal from 6 Bom L R 983 especially so is this the case when the 
donor is in loco parentis to the donee — (1905) 29 Bom , 4G8 at 479 

As regards gifts of equity of redemption see the discussion in Wilson s Anglo Muham 
madan Law, III Edn , (1908) pp 327 320 

ARCHAIC RULES OF MAHOHEDAN LAW— MODERN CONDITIONS— 

The observations of Sir RICHARD GARTH, C J in 10 Cal 1112 at 1123 have now the sup 
port of similar observations by the Judicial Gommittec —25 Cal , 9 , 11 All , 460, 35 Cal , 1, 
25 All 236 , see also 30 Mad 519 at 622 6 Bom , L R 983, on appeal 29 Bom , 468 Mr 
Justice ABDUR RAHIM in his Tagoie Lectures on Mahomedan Law (1911) p 44 thus sums 
up the tendencies of Courts in enforcing Mahomedan L iw “In the domain of law governing 
domestic relations and succession the Courts have allowed themselves a much narrower 
margin of freedom, if anj freedom at all, in applying the rules laid down in boo^s written 
by medivasl writers to the altered circumstances of modern world than in matters relating 
to dispositions of property such as by gift, waqf or will 
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THE INDIAN LAW EEPOBTS, CALCUTTA SEBIES, 
CONTAINING CASES DETEKMINED BY THE 
HIGH COUBT AT CALCUTTA AND BY THE 
JUDICIAL COMMITTEE OF THE PKIVY COUNCIL 
ON APPEAL FBOM THAT COUBT AND FBOM 
ALL OTHEB COUETS IN BEITISH INDIA NOT 
SUBJECT TO ANY DiGH COUBT 

CALCUTTA— Yol XI— 188 S. 

PBIVY COUNCIL 

The 11th June, IbSi 
Pbbsbnt 

Lobi> Waison, Sm B Pbacock, Sir R P Collier, Sir E Couch 
AND Sm A Hobhousb 

Narpat Singh Plamtifl 

verms 

Mahomed Ah Hussain Khan Defendant 

[On appeal from the Court of the Judicial Commissioner of Oudh ] 

isurvtvotship — Biqhts of loidoui — GrarU by Goveinmentfor maintenance 

of family 

The lands of throe brothers hiving been s^onfiscated, the Government afterwards 
assigned revenue paying lands foi the benefit, m certain proportions, of the minor t>ou of 
the eldest brother also of the widow, minor son, and daughter of the youngest brother 
(both these brothers being then deceased) , and the second brother, who survived, was put 
into possession of a proportionate part of the property 

Heldt that the widow of the youngest brother, on the deaths of his son and daughter, 
became by survivorship, sole owner of the estate so issigncd for their and her benefit , so 
that an alienation of part if made by her could not be sot aside at the instance of the second 
brother, who failed to show, on the above state of things, that the estate was heritable 
property of the son, as whose uncle and heir ho claimed 

\PF1 AL from a decree (18th March 1882) of the’ Judicial Commissionei of 
Oudh, alhrmmg a decree (3rd August 1881) of the District Judge of Sitapore 

The suit, out of which this appeal arose, Vas brought by the a^ipellant to 
obtain the proprietary right m mau/a Sarayan, m [8J the Sitapore district, 
from the respondeat, who had purchased it from a wkJow , the latter having 
sold it under circumstances not justifying a sale by a person holding the usual 
estate of a widow under the Hindu law The appellant, as nearest heir of 
the last male owner, sued after her death to set aside the alienation Both 
Couits in India having held that the widow had an absolute, and not merely 
a limited, interest in the estate, the principal question on this appeal was 
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whether they weie right Of three brothers, Beni Madho Smgh, Narpat 
Singh and Jagraj Singh, insurgents in 1857, the hist and last were killed 
about that time, and the properties of all the three were conhsoated In 
1860, provision was made by the Government for Narpat Singh and for the 
son of Beni Madho , also for the widow, minor son and minoi daughter of Jagraj 
From the assignment then made of lands foi the support of this latter family 
arose the present claim , and no formal grant having been made by the 
Government, the nature of the interest taken by each member of the family 
appeared mainlv from the offac^al proceedings set forth in their Lordships* 
judgment 

Narpat Singh received possession of the piopertv assigned to him , and 
the name of Hanumau Singh, the minoi son of Jagiai, was enteiod in the 
settlement recoid as insweralDle for the Government lovcnue on the property 
assigned foi the benoht of his mother and sister and himscll, which, however, 
was undei the rnauagemont of the Court of Wards Hanuman Singh died in 
May 1863 , and it was thereupon ordered in the District Colloetoiate that 
the names ol his mother and sister should lie substituted for his, the manage 
ment of the Cuurt ot Wards continuing 

The daughter also died in 1865, and on the 24th Doeember 1877, the 
widow sold mauza Saiayan, part of the property assigned as above stated, to 
the respondent for Rs 11,000, the revenue authouties afterwards granting 
dakil khanj in the name of the vendee The vMdow died m 1878, leaving 
the respondent in possession This led to the present suit b> Narpat Singh, 
who claimed the property on the ground that the widow, as heiiess of hei 
son, had only a limited interest in the estate, and no power to dispose 
of it for more than hei life, the reversion [8] belonging to himself as uncle 
and heir ot the deceased, Hanuman Singh 

, The defence was that the grant was to the widow son and daughtei in 
equal parts, and that on their deaths the widow liad become exclusively 
entitled 

The District Judge oi Sitapore dismissed the suit He held that the 
property granted by the Go\einmont vested in tlie widow on the deaths of 
both the son and daughtei of Jagrai Whcthci tlie widow s estate, as against 
the Government, was absolute or limited, the Govcinment alone could 
interpose to prevent such an alien ition as tliat which she liad made, and it 
had not done so 

Vn appeal against this decision was dismissed by the Judicial Commis 
sioner of Oudh 

Mr J D May nr, for the \ppollant aigucd that the assignment having 
b<5en made by the Government loi the hi notit ol the lamilios of the bi others, 
the estate assigned to the family of Tagiai Singh vested in Hanuman Singh, his 
son, who was recorded proprietor The mother and sister, as female members 
of the famil\, obtained only the rights of females It was as the heu of 
Hanuman Smgh, whether by Hindu law or custom, that the widow on the 
death of hey son succeeded him • She, however, took only a qualified estate 
Her power to alienate having been exceeded, the apjiellant was entitled, as 
heir of the last male owner, to have the con\eyance set aside, as to so much of 
it as was m excess of ttie widow’s power 

Mr J J W Sykes tor the Respondent was not called upon 
Then Lordships’ Judgment was delivered by 

Sir B. Peacook. —Thou Lordships see no reason to think that the 
}adgm6nts of the two Courts below are erroneous 
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The plaintift is suing to reoo\ei possession of certain proi[)eity, and he 
must lecovei upon the strength of his own title He claims as reversionary 
heir of Hanuman Bakhsh, the son of Jagra] In order to succeed he must 
show that the estate was the heritable property of Hanuman Bakhsh On 
looking at the letter of the Chief Commissioner of the 13th February 1860, it 
appears to their Lordships that it was the intention of the Gov [^Jernment 
to make provision foi Jagi a] s widow and famil\ The Chief Commissioner, 
in his letter, says “ The piity consists of Beni Madho’s son, i boy of about 13 
01 14 years of age, and his betiothed wile, the widow, [son ^1 iiid daughtei of 
lagiai Singh, brother of Beni Madho, killed with him the son and daughtei 
are children , Naipat Singh, biothei of Beni Madho, and his wife and daughter, 
the lattei aged 10 \eirs The\ aie all at piesent living with a relitive, — and 
soon “ lagrai Singh and Naipat Singh held up to annexation, landed propeity 
quite distinct from tliat of Beni Midho The estate of the fust named —that 
16 , of Tagraj — “ was issessed at about Rs 25,000, and of the lattei at about 
Rs 16,000 Both estates have ht en confiscated The Chief Coiniiiissioner 
pioposes to assign foi the support of the tamil> confiscated lands in the 
Sitapore district assessed at Rs 11,100, xnd in the following proportions — 
Beni Madho’s son, Rs 6,000, Narpat Singh, Rs 2,500 Jagraj s widow and his 
family, Rs 2,500 ’ Then he goes on to sa>, at paragiaph 8 ‘ The two boys, 

, the son of Beni Madho, and of Tagraj, should reside at Sitapore for the 
benefit of the education that is atfoidedat an excellent school lately established 
theie foL the education of the sons of taluqdars, and in the meantime the land 
can be managed by the locil authorities, who can remit the pioceeds monthly 
that 18 , for the benefit of those entitled “ The widow of Tagraj Singh, and his 
daughter, had bettei reside at Sitapore wnth tlie bo>s When the education 
of the brother is completed — that must refei to the biothei of the daughtei 
of Jagiaj , it could refer to no one else “ When tlie education of the brothei 
IS completed, the\ — that is, the persons for whose benefit the property was' 
to be assigned, namely the widow and the family, — “ can be placed in posses 
Sion of the piopeities now assigned to them The Chief Commissioner has 
pioposed a liberal provision foi the members of this family not onl'v because 
the> are objects of compassion in themselves, but also because he is convinced 
that this generous treatment of the family of so determined an enemy as Bern 
Madho will be regarded by the Oudh taluqdais as a most magnanimous act on 
the part of the British Government and will earn foi it endunng popularity ” 

[81 The Government assented to this proposal of the Chief Commissioner, 
and their Lordships are of opinion that it was the intention of the Government 
that the land assessed at Rs 2,500 should be assigned foi the benefit of Jagraj’s 
widow and his family as joint tenants, and not as tenants in common or to 
the son separately The Judicial Commissioner, in his judgment, appears to 
their Lordships to have put the case very clearly He says “ As to the posi 
tion of Mussammat Shahzad Kunwar The grant was made to the family of 
Tagraj Singh jointly As the Government in no way defined the rights assigned 
to each grantee, the three persons who composed the family must be held 
to have been joint owners and on the death of the two children their mother, 
as survivor, became sole owner The Government, when assigning the land, 
did not restrict Mussammat Shah/ad Kunwar s righi^to a life interest only , 
and as she acquired possession, not as heir to her son, but as the survivor of 
three joint owners, her proprietary right was absolute The fact that the 
name of Hanuman Singh only was at first entered in the Collector’s vialguzari 
register is unimportant, and cannot affect the rights of the joint owners ’ It 
IS unnecessary to determine w'hethei the Government did intend to give life 
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interests only or absolute interests The plaintiff must recover upon the 
strength of his own title The Government has never claimed to resume the 
land 

It appears to their Lordships that the judgment of the Judicial Commis 
sioner was correct , and their Lordships will, therefore, humbly advise Her 
Majesty to affirm it The appellant must pay the costs of the appeal 

Solicitors for the Appellant Messis Van Sandan, Cummtng <t Armitage 

Solicitor for the Eeapondent Mr W Bvttle 

NOTES. 

[GRANT TO HINDU WOMEN— NATURE OF ESTATE- 

In (189G) 28 Cal 670, P C, it was held overruling 11 lUad 268 that when a grant was 
made to both males and females together each takes xn absolute estate, although the grant 
was mentioned to be for maintenance See also (1902) 27 Mad 498 The enfranchisement 
bv Government of an mam held by a limited owner does not enlarge the estate held 
her therein — (1906) 30 Mad 434, P B Where a grant is made to a Hindu female after a 
confiscation or resumption as in 9 M I A 539 12 M I A 1 , 2 Mad , 128, the grant 
becomes a fresh title, the old title discontinues —pei Bhabhyam AYYANG VR, J in (1902) 26 
Mad , 339 at 362, 360 even though the grantee miv have been selected in consideration of the 
family services ] 


[ 6 ] PEIVY COUNCIL 

The noth June, 1H84 
Present 

Lord Watson, Sib B Peacock, Sir R P Collifh, 

Sir R Couch, and Sir A Hobhousf 

Amu Hassan Khan Plaiiitift 

vn siis 

Sheo Baksh Singh Defendant 

[On appeal from the Court of the Judicial Commissioner of Oudh 1 

Constructim of s 0^2 of Act X of 1877, as amended by s 92 of 
Act XU of 1879 

A Court that has decided V suit over which it had jurisdiction, cannot, only on the 
ground that it has arrived at a wrong decision, bo said to have exercised its jurisdiction 
illegally, or ^ith material irregularity, within the meaning of s 622 of Act X of 1877, as 
amended by s 92 of Act XIl of 1679 

Appeal from a decree (7th February 1880) of the Judicial Commissioner of 
Oadh, reversing a deordia (6th September 1879) of the Distnot Judge of Sitapur, 
whi^ confirmed a decree (25th J une 1879) of an Extra Assistant Commissioner 
m that District 

The suit out of which this appeal arose was commenced in the Court of 
an Extra A^istant Commissioner having jurisdiction under Act XXXII of 
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1871 (The Oudh Civil Courts’ Act then in force), in the Sitapur District of 
Oudh The Baja, Amir Hassan Khan, the appellant, sued Sheo Baksh, the 
respondent to obtain possession upon redemption from mortgage of a three- 
fotirths’ share m a taluq named Khanpur, comprising six villages m Sitapur, 
on pavment of the mortgage debt alleged to be Bs 1,710 This property was 
mortgaged in 1849 by eight co sharers therein, and the right to redeem was 
afterwards contested both in the settlement and in the Civil Courts 

The present suit raised questions as to whethei it was not barred under 
ss 13 and 43 of Act X of 1877 , also whether the plaintiff was entitled to 
represent the mortgagors and whether it was competent to him to claim to 
redeem the mortgaged property 

The District Judge of Sitapur having maintained a decree made by the 
Extra Assistant Commissioner in favour of the plaintiff, a petition was presented 
by the defendant, on the 12th December 1879, to the Judicial Commissioner, 
praying him to call [7] for the record of the suit, and to exercise, m reference 
to this case, his powers under s 622 of \ct X of 1877, as amended by s 92 of 
Act XII of 1879 The Judicial Commissioner thereupon called for the record, 
and having heard the parties, leversed, in the judgment now under appeal, the 
decision of the Court below, dismissing the suit 

On this appeal — 

Mr J Graham, Q C , and Mr 7 T Woodroffe appeared foi the Appellant 

The Bespondent did not appeal 

For the appellant, reference was made to s 21 of Act XIII of 1879, the 
“ Oudh Civil Courts Act, 1879, ' whereby the decision of the District Judge, 
not having modified or reversed the order of the Extra Assistant Commissioner, 
was final, save so far as that it was subject to the provisions of the Code of 
Civil Procedure, s 622 And it was submitted that the words of s 622 as they 
stood originally, and also as amended b'v s 92 of Act XII of 1879, did not 
authoii/e the Judicial Commissioner to interfere m such a case as the present 
The words “ act illegally, or with material irregularity did not comprehend 
cases of erroneous decision as to the powers of superintendence of the High 
Court, under s 15 of th^ Statute 24 and 25 Vic , c 104, that Court was not 
authorized to interfere with the order of a Court subordinate to it on the ground 
of error in law or in fact, unless in due course of appeal — Tej Bam v Harsukh 
(I L B , 1 All , 101), in a note to which case the authorities in regard to the 
interference of the High Court under s 15 were collected Monmohinee Dassee 
V Khetter Oopaul Dey (I L B , 1 Cal , 127) was also cited 

Their Lordships’ Judgment was delivered by 

Sir B Peaoook — The question in this case depends upon the propei 
construction to be put upon Act X of 1877, s 622, and upon Act XII of 1879, 
s 92, by which the former section was amended According to Act XIII of 
1879, s 21, there was no appeal in this case from tbe lower Court of Appeal to 


* [ Sec 43 — ^Every suit shall include the whole of the claim 
ansing out of the cause enaction , but a plaintiff may relinquish 
any portion of his claim in order to bring the suit within the 
jurisdiction of any Court 

If a plaintiff omit to sue for or intentionally relinquish, any 
portion of his claim, he shall not aftd^ards sue for the portion 
so omitted or relinquished 
A person entitled to more than one remedy m respect of the same claim may sue for all 
or any of his remedies , but if he omits (except with the leave of 
Omission to sue for one the Court obtained before the first hearing) to sue for any of 
of several remedies such remedies, he shall not afterwards sue for the remedy so 

omitted ] 


Suit to include the whole 
claim 


Relinquishment of part 
of claim 
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the Judicial CJoiuniisBioDer But s 622 of Act X of 1877 enacted that the 
High Court" — and m this respect the Judicial [83 Commissioner exerdses 
the same powers as the High Court — may call for the record of any case in 
which no appeal lies to the High Court if the Court by which the case was 
decided appears to have exercised a junsdiction not vested m it by law, or to 
have failed to exercise a jurisdiction so vested and may pass such order m the 
case as the High Court thinks fit ’ By s 92 of Act XII of 1879 that section 
was amended by the insertion after the words **bo vested" of the following 
words, ** or to have acted in the exercise of its jurisdiction illegally or with 
material irregularity " The question then is, did the Judges of the lower Courts 
in this case, in the exercise of their jurisdiction, act illegally or with material 
irregularity It appears that they had perfect jurisdiction to decide the ques 
tion which was before them, and they did decide it Whether they decided it 
nghtly or wrongly, they had jurisdiction to decide the case , and even if they 
decid^ wrongly, they did not exercise their jurisdiction illegally or with 
matenal irregularity 

Their Lordships, therefore, think that under s 622 of Act X of 1877, as 
amended by s 92 of Act XII of 1879, the Judicial Commissioner had no juris- 
diction in the case Under these circumstances, their Lordships will humbly 
advise Her Majesty to allow this appeal, and to reverse the judgment of the 
Judicial Commissioner, and to order the respondent to pay the costs incurred 
before the Judicial Commissioner He must also pay the costs of this appeal 

Sohcitors for the Appellants Messrs Watkins and Lattey 


N0TE8 

[ 1 8C0PB OF THB BULB IN TH18 CA8E-JUB18DICT10N TO DECIDE WRONOLT A8 
VELL 18 RIOHTLY— NEGATITE RULE LAID DOWN IN TH18 CA8E— 

This leading case ban been the subject o! much comment but no clear rules appear to be 
deduoible from tbe case law 

The legislative history of sec C22, CPC, 1877 1882 CPC, 1908 sec 115, was 

sketched by MAHMOOD, J , in 7 All , 345 at 348 et seq 

In 196 Cal , 749 , 20 Cal 8, the Privy Council bad this section before them . and also this 
case , while in 25 Bom , 337 at 347 (a case of wrong man being brought on record as legal 
representative) their Lordships again adverted to this maxim 

There have been some attempts at understanding the meaning of the word * jurtsdtehon* in 
that section, and as used in this case of 11 Cal 6 , the interpretation of MahmoOD, J , in 
(1888) 8 All , 819 . (1885) 7 All , 345 . 8 All 111, is particularly noteworthy 

The third clause of sec 622 (CPC. 1882) was, m the light of this decision, deemed to 
refer also to questions of jurisdiction — (1886) 6 All . Ill , (1886) 8 All , 519, or to errors of 
procedure in relation to such questions. 11 Mad . 220 but this view was given up and * perverse * 
decision, i e , a decision in oonsciouL. violation of a rule of law or procedure was made the 
test of interference, (1894) 17 Mad , 410 

In the case of 1 C W N 617, [see also (1897) 1 C W N , 633] this Pnvy Council deoi 
Slop was explained to lay down merely a ncgAtlvo rale that not every error of decision in 
law or fact is the subject-matter of revision, and nothing more , and for a positive test, it was 
laid down that decisions grossly or palpably erroneous might be revised This position was 
aht appmved by Maclean, J , m 3 0 W K , 581 See also (1912) 24 M L J , 112, per 
gUNDABA AJFAB, J , (1910) 14 C W N , 703 
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In (1904) 3 L B B , 883 (884) this oase was thus explained The test is whether the 
lowat Ckamrt ha^ applied its mind to the law and the faots and come to a decision after due 
oonei^davation , or whether it has failed to take into account some proposition of law or some 
fact m evidence which ought to affect its decision If the facts and the law applicable to the 
case have been duly considered by the lower Court, then, although its decision may be 
erroneous, the efror cannot be corrected on revision If, on the other hand, the lower Court 
has failed to consider the law or the facts, it has acted illegallv, and its decision may be 
reMsed " 

** It would be otherwise in any oase where the Court, having a mistaken and wrong 
ap^hension of the questions at issue proceeded to determine an issue which did not really 
arise in the case, and based its decision of the case on its determination of that issue If, 
for instance, it took a view of the facts contended for by neither of the parties, and which 
was palpably wrong, then whether its application of the law to those assumed facts were 
right or wrong, it would not be an application of the law to the faots nf the case before it, 
and would be outside the case altogether — (1887) 12 Bom , 617 

The scope of this case was explained in (1806) 1 C W N 617, by BANKBJBB, J , where 
previous cases were also considered Am%r Hasaan Khan's case helps us in answering 
the question only to this extent, namely, that it settles that it is not every wrong decision on 
a point of law that comes within the clause * * * In 7 All , 636 and 8 All , 111, the High 

Court of Allahabad held that the effect of the decision of the Privy Council in 11 Cal , 6, was 
that only questions relating to the jurisdiction of the Court could be entertained under 
sec 622 With all respect for the learned Judges who decided these oases, we think this view is 
incorrect There is nothing in the judgment of the Privy Council to warrant this view, and 
it would render the third clause of the section (622) superfluous 

** In 13 Cal , 225, this Court held that the Small Cause Court m wrongly applying sec 295 
of the Code of Civil Procedure, 1882, to a case to which it did not apply , had acted illegally or , 
with material irregularity, within the meaning of sec 622, and in 15 Cal , 47 it was held that 
the Court below in applying sec 188 of the Bengal Tenancy Act to a case to which it did not 
apply, had acted illegally or with material irregularity, and the case came under the third clause 
of sec 622 There can be no doubt that these two oases come within the scope of sec 622, 
but having regard to the view taken by the Privy Council m 20 Cal 8, it might be said that 
they come within the first clause of the section rather than the third 

In 17 Mad , 410 the majority of a Full Bench of the Madras High Court held that the 
third clause of sec 622 contemplates a perverse decision on a question of law or procedure, 
that IS a decision involving a conscious departure from some rule of law or procedure But 
as the learned Judges who were in the minority point out there is nothing in the section to 
warrant such a construction 

** In 16 Cal , 749, the Privy Council simply followed 11 Cal , 6 and in 20 Cal , 8, their 
Loiddiips held that the Subordinate Judge in refusing to confirm a sale under sec 312 of the 
CPC, 1882, which applied to the case and in setting it aside under sec 313, which did not 
apply to it, declined to exercise a jurisdiction which he had, h«nd exercised one which did not 
belong to him, and consequently his judgment was liable to be reviewed by the High Court 
under the 622nd section of the C P C * * * • • 

“ The clause is eMdently intended to authorise the High Courts to interfere and correct 
gross and palpable errors of Subordinate Courts so as to prevent gra^e injustice in non appeal 
able oases , and it seems advisedly to have been expressed in indefinite language, from the 
difficulty of defining exactly the classes of oases which may stand in need of such extraordi 
nary interference The question whether any case comes under the clause has in our opinion 
to be determined with reference to the proeeness and palpablensas of the error complained of 
and te the gramty c/ the WfusUee leaultmg from it * 
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As regards the powers under the Charter Act, see (1886) 9 All , 104 ^ 16 Cal , 749 , (1909) 
10 C L J , 407 

Revision under sec 25 of Act IX of 1887 See (1895) 21 Bom , 250 , (1894) 16 All » 476 , 
(1898) 15 All , 139 , (1904) ^ R , 66 

II. INSTANCES— 

The following cases illustrate the difhoulty in the application of the rule, opposite 
conclusions having been sometimes reached — 

Bes3ud%cata —11 Gal , 6 (1887) 11 Bom , 488 , (1885) 9 Bom 482 ^ 

LwwtaMon —(1885) 7 All , 345 , 11 Bom , 488 at 492 (1886) P R 22 , (1887) 12 Bom , 
617 , (1894) 17 All , 422 , (1897) 20 All , 78 17 A W N , 168 , (1912) 16 I G , 547 
(Cal ) , (1913) 17 C W N , 667 

Cause of actum —(1885) P R , 64 , (1903) 25 All , 509 (524) 

Jurisdictional facts or interpretation — (1887) 15 Gal , 47 , (1887) 11 Mad , 220 , (1888) 
P R 106 

Interlocutory order without jurisdiction — (1887) 14 Cal , 768 

AdnmsibilUy of etndence and appreciation thereof — (1912) P R 102 (1912) P L R , 
207 (1912) P W R , 218 15 I G 839 (wrong onus) also (1885) 7 All , 336 F B , 

(1909) 6NLR,49 6 IG, 429 (misappreciatum) , (1898) 23 Bom , 177 , (1899) 
3 C W N , 581 (admissihiUty) , (1909) 13 G W N , 797 10 C L J , 33 (rejection 
of ledger , but as the other grounds related to rejection of other relevant evidence, 
revision was allowed) 

No proper consideration of materials placed before the Court — (1909) 13 G W N , 797 
10 C L J , 33 , (185) 7 All , 336 P B , (1912) 17 C W N . 160 16 1 C , 46 , 
(1912) 17 C L J , 593 

betting aside ex parte decree without notice — (1913) 24 M L J , 482 

Refusal to allow amendment of plaint — (1911) 22 M L J , 136 

Decree giving wrong relief — (1887) 11 Mad , 303 

Amendment of decree — (1892) 16 Mad , 424 , (1886) 8 All , 519 

Erroneous application of the G P G — (1911) 14 G L J , 50 (1886) 13 Gal , 225 

Issues —(1911) 16 C W N , 424 , (1912) 17 C W N , 526 , 629 

Remand- (1912) 24 M L J , 112 P B (1901) 28 Gal . 324 , 5 C W N , 509 , (1886) 8 
All , 111 

The refusal of the issue of execution on the application of an assignee — (1888) 16 Gal , 446 
Delivery of property under sale certificate — (1885) 7 All , 407 
Claim petition — (1897) 1 C* W N , 633 

Application as to execution sale — (1906) 28 All , 84 2 A L J , 711 (1905) AWN, 

198? 16 Cal ,749 * 

Review application — (1904) 36 Ail , 573 , 1 A L J , 368 
SateabU dtstnbuUon — (1898) 4 M L J , 87 , (1908) 37 Mad , 504 

Pauper (%p2«ca<«OK4— (1885) 7 All , 661 , 10 All ,;467 , IS Bom , 136 , 19 , 197 , 4 

Mad , 833 (dissented from) , (1898) 3 0 W K , 474 , (1898) 30 All , 399 

MisoonduOt IS arbitrator — (1903) 80 Cal , 397 
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Contravention of the Land Acquisition Act, 1870, sec 34 — (1890) L B B , (1872 92) 
V6l I, p 609 

dbhtvavention of sec 17 of Act IV of 1869 —(1899) 22 All , 270 

Maloiigan issue of certificate under the Succession Certificate Act 1889, conditional upon 
secunty —(1894) 19 Bom , 790 

An erroneous decision as regards dispossession within <iec 9 of the Specific Relief Act 
1877 —(1909) 13C W N , 836 10 O L J , 30 referring to (1897) 13 C W N 303 
(1892) 19 Gal 544 , (1912) 17 G W N , 501 

Decision under Punjab Courts Act XVIII of 1884 sec 70 (1) a cannot be interfered 
with —(1911) P R 4 (1911) P L R , 46 9 I C , 674 following (1886) P R , 46 3 


[11 Cal 8] 

CRIMINAL REFERENCE 

The 11th October, 1884 

Present 

Mr Justice Wilson and Mr Justice Macpherson 

Basaruddin Bhuiah Complainant 

versus 

Baha Rail Opposite Party 

Bight of way used by the public — Public right of vxiy — Criminal Procedure 
Code, Act X of 1882, ss 133, 134, 135, 136, 137 

The powers embodied in ss 133, 134, 135, 13b 137, of the Criminal Procedure Code, with 
regard to the obstruction of public ways are not intended to be exercised where there is a 
bond fide dispute as to the [93 existence of the public right Where there is such a dispute, the 
Court should pass no order under those sections until the public right has been established by 
proper legal proceedings, civil or criminal 

This was a reference made by the Sessions Judge of Dacca to the High Court 
under s 438 of the Criminal Procedure Code 

It appeared that one Sheikh Basaruddin presenjied a petition to the 
Deputy Magistrate of Munshigunge complaining that Bahar Ah and others had 

* Criminal Reference No 144 of 1884, made under s 438 of the Code of Criminal Prooe 
dure, by W H Page, Esq , Officiating Sessions Judge of Dacca, dated the 8th of September 
1684, against the order of l^e Deputy Magistrate of Munshigunge, dated the 1st of August 

1884 
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obstructed a public thoroughfare , the Deputy Magistrate ordered an eUQUiry 
to be held by a resident of the neighbourhood, and on his report passed the 
following order ** Notice to issue to the persons complained against under 
s 133 of the Civil Procedure Code to remove the obstruction, or show cause 
within seven days ** ^ 

In accordance with this order two persons, Bahar Ah and Earim, appeared 
to show cause , and the Deputy Magistrate, after recording the evidence, found 
that about a year previous to the complaint Bahar Ah had raised an objection 
to the village cattle crossing the hhal at his ghdt , that in consequence of the 
objection the zammdari amlah had come to the ghdt and had given the villagers 
a new ghdt, viz , that of Kanm , that Kanm had now obstructed his ghdt, so 
that the complainant and his fellow villagers were unable to take their cattle 
across the khal either at the ghdt of Bahar Ah or that of Kanm He further 
found that the ghdt of Bahar Ah was a public thoroughfare until a year ago , 
but that the disuse of a public thoroughfare for a year only would not deprive 
the complainant and his fellow villagers of the right of using it, and came to 
the conclusion that the obstruction made by Bahar Ah was illegal 

The order recorded by the Deputy Magistrate, after coming to the above 
conclusion on the facts, was — **the order against Kanm is cancelled I make 
the order against Bahar Ah absolute under s 137 of the Procedure Code '* 

The Sessions Judge was of opinion that this order was bad in law, because 
a road through the land of a private person, given up a year ago m pursuance 
of an arrangement made by common consent of the villagers could not be said 
to be a public [10} thoroughfare, and that, therefore, the Deputy Magistrate had 
no jurisdiction He further was of opinion that the limit of time specified in 
s 147 should have been applied , and that the Deputy Magistrate should 
have referred the parties to the Civil Court He, therefore, referred the case 
to the High Court 

No one appeared on the reference 

The Order of the Court was delivered by 

WIIboHi J — We think the order of the Deputy Magistrate cannot be 
supported It has been more than once held by this Court that the powers 
now embodied in ss 133 to 137, with regard to the obstruction of public ways, 
are not to be exercised where there is a bond fide dispute as to the existence of 
the pubhc right In the present case it is plain that the right of wav is really 
in dispute, and that its existence is at least open to doubt No order, 
therefore can be made under the sections referred to, until the public nght has 
been established by proper legal proceedings, civil or criminal 

Order reversed 


NOTES 

[A horui^fide claim of t^tle in respdst of an obstniotion is a fit matter for inquiry by a oivil 
court and the provisions of the Crimmal Procedure Code ought not to be set in motion until 
then —11 Cal , 8 , 13 Gal^, 187, 696 , 11897) 32 Bom , 988 See also 3 Bom , L R , 818 , 4 
Bom L B , 687 Ratanlal, 378 

It is for the Magistrate to say whether the claim is bond tide or not — (1890) 17 Gal , 562 
The 0 P G 1908, by sec 91 provides a new mode of procedure as regards public nuisanoes, 
aee^Mad,46S] 
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APPELLATE CBIMINAL 
The 1 6th October, 1684 

Pbesent 

Mr Justice Wilsok and Mr Justice Macphbrson 

Lem Tu and six others Petitioners 

versvs 

Queen-Empress 

Misdvrection of Jury-^Jtiry tnal — Burmah Courts Act of 1875, s 80 — 
Beference to High Court 

Three persons, who were attacked and wounded m an affray, informed the police on the 
same day that the persons who had attacked them were A, B, and C Eighteen days after 
wards the same complainants gave to the Magistrate inquiring into the case the names of four 
other persons who they said, with the three persons first accused, formed the attacking 
party The seven accused were tried jointly for the offence before the Additional Recorder of 
Rangoon and a ]ur> In his charge to the jury the Additional Recorder omitted to call their 
attention to the fact that four out of the seven accused had not been mentioned by the 
prosecutors until after eighteen days had passed over The prisoners were convicted 

Held, that the Additional Recorder misdirected the jury , that under the circumstances 
the misdirection prejudiced the four persons last accused and that the verdict must be se 
aside as far as they were concerned 

Cii] This was a reference to the High Court under s 80 of the Burmah 
Courts Act of 1875 The facts of the case are stated in the judgment of the 
Court The point referred was as follows — 

Whether or not, in this particular case, the learned Additional Recorder 
misdirected the jury, so fai as appellants Nos 4 to 7 inclusive are concerned, 
m that he did not point out to the jury the omission on the part of the 
complainants to charge the appellants with having assaulted them until 18 
days after the assault took place , and if there has been a misdirection, 
whether or not such misdirection should be held to have so prejudiced these 
appdlants as to justify this Court in setting aside the verdict of the jury so 
far as they are concerned 

Mr W Jackson for the Appellants 

The Judgment of the Oouit was deliveredeby 

WilMlI, J. — The case in which this reference has been made arose in this 
way It appears that on the evening of the 6th of April, the three complain- 
ants went into a bouse in Rangoon occupied by cbrtain actresses , that the 
parsons said to be the seven accused came in afterwards , that a quarrel arose 
m which injuries were inflicted (it is alleged by the seven accused fiersons or 
Bome of them) upon the complainants , that on the evenmg of the occurrence, 
or immediately after it, the complainants, who had gone to the thannah, pointed 
out two of the accused persons, who had also gone there, as amongst the 
perscms who had assaulted them, and on the same evening they mentioned 


* Onminal Reference No 2 of 1884, made under s 80 of the Burmah Courts Act, by the 
iial Court of British Burmah, consisting of the Judges, W E Ward, Esq , and R S T 
Iwen, Esq , dated September 15th, 1884, against the order of the Additional Recorder of 
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the name of the third, but at that time they said nothing about the appelkata 
whose case is now before us — the accused persons 4, 5, 6 and 7 The 
complainants were the same evening taken to the hospital, where the police 
olBcials followed them, and made endeavour^ to obtain from them the names 
or identification of any other persons amongst their assailants, in addition to 
the two who had been identified, and the one who had been named , but the 
police officials failed to obtain any further information then Eighteen days 
after the occurrence, and about four days after some of the complainants had 
come from the hospital, a petition was presented, not through the police, but 
to the Magistrate who was then investigating the case in >vhich the four appel 
[12] lants, accused Nos 4, 5, 6 and 7, were said to have been amongst the 
assailants All the seven persons were accordingly committed for trial The 
case came on for trial before the Additional Becorder of Rangoon and all the 
seven accused were convicted On appeal to the special Court, obiections 
were taken to the summing up of the Additional Becorder to the jury, and the 
two members of the special Court, viz , the Judicial Commissioner and the 
Additional Becorder, having differed in opinion, this reference has been made 
The point referred is this Whether or not in this special case the learned 
Additional Becorder misdirected the jury m so far as the appellants Nos 4 to 7 
inclusive are concerned 

Now, in explaining his* summing up and its bearing upon the case, the 
learned Additional Becorder says this The seven accused were identified 
by the various witnesses as well as by the complainants, and the share taken 
by each man was spoken to So complete was the evidence of this identi 
fioation, that the appellants’ advocate made a strong point of it in their favour 
and pointed out to the jury that the witnesses should not be believed because 
of the very completeness of their evidence ” It is thus clear that in the view 
of the learned Additional Becorder, the evidence of identification against the 
whole seven accused persons, including the appellants, was of an exceptionally 
clear, specific and strong kind If that was so, it appears to us that it was of 
the very first importance to point out to the jury, that as to four of these 
people the story originally told to the police did not touch them at all, but 
that all this exceptionally clear story was heard of, for the first time, eighteen 
days after the occurrence That seems to us to be not a small circumstance 
which the Judge might fairly pass by, or assume that the jury would give full 
weight to It was a matter of so much moment that in an ordinary appeal 
from a conviction by a Judge with assessors, it would probably be sufficient 
to upset the conviction Then there is another aspect of the case, viz , that 
the attention of the jury was not drawn to the material difference that existed 
in the evidence as against the two sets of accused persons So far as we 
can see from the statement of the Additional Recorder, he left to the jury 
the case against all the seven accused men as if there was substantially 
the same case against them all We think that [18] there was a very 
great difference between *the two cases The charge against the first three 
accused persons was made immediately after the occurrence The charge 
against the other four was made for the first time eighteen days after- 
wards We think that the omission to call the attention of the jury to 
this vital matter was a defect so serious as to amount to misdirection within 
the meaning of that* word as construed in the cases- cited by the Judicial 
Commissioner and the Additional Becorder We further think that, under 
the circumstances of the case, those four persons were prejudiced by the mode 
in which the matter was left to the jury Indeed, it could not be otherwise 
We are of opinion, therefore, that the point referred to this Court must he 
answered in this way that the learned Additional Becorder did misdirect the 
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the manner indicated in the reference, and that this misdirection did so 
fsiUtidic^ the appellants 4, 6, 6, and 7 as to justify the special Court in setting 
aside the verdict of the jury so far as regards these four prisoners 


NOTES 

£ also 4 0 W N 19G] 

[11 Cal 18] 

CRIMINAL REFERENCE 

Th^ 24ih Octobei, 1884 
, Prfsfnt 

Mr Iustic’P Wilson and Mr Tusttce MACPiirRsoN 


Queen Empiess 
vei ^ 

Ishvvar Chandra Sur Accused 


Crminal Proceduie Code — Act X of 1882, sh 109, 110, 112 — 80011 } it if for 

good behaviow 

Before a Masistrato can pass an order directing an accused to furnish bail and security 
for his good behaviour, it is necessary that the accused should be given an opportunity oi 
entering into his defence and that ho should be clearly informed of the accusation which he 
has to meet 

One Ishwar Chandia Sur was reported to the Magistrate of Dacca as 
being “ a notorious bad character , the Magistrate ordered the arrest of 
Ishwar, and on his appearance took the evidence against him, informing the 
accused that the order would, if passed, be under s 110 of the Code, for one 
year," and called upon him to show cause why he should not give secuiity and 
bail for his good behaviour After recording the answer of the accused the 
Magistrate passed the following order “ He -will furnish Rs 50 [H] muchuVka, 
and Rs 50 surety for six months under s 109 of the Criminal ^ocedure Code, 
and in default to be rigorously imprisoned for that penod, or until he furnish 
security " There was, however, a note written on the older in the Magistrate's 
own handwriting to this effect, “ under s 110 for a year " 

The officiating Sessions Judge considered that the order was bad in law, 
for the following reasons, viz , (1) because no order was recorded in writing by 
the Magistrate, as directed by s 112 of the Code , (2) because it was not clear 
under what section or for what term bail and security were demanded from 
him , and (3) because the accused had not been given an opportunity of 
entering upon his defence, or of stating whether he would call witnesses On 
those grounds, the Sessions Judge, after forwarding* to the High Court the 
Magistrate's explanation, recommended that the order should be set aside 

* Onminal Referenoe No 160 of 1884 made under s 438, b} W H Pago, Esq , OfiFg 
Sescuons Jud^ of Dacca, dated 10th October 1884, against the order of F Wyer, Esq , 
Distncfi Magistrate of Daom, dated the 27th August 1884 
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The Opinion of the Court vim delivered by 

Haophersont J. — We think the Sessions Judge is right and that the 
order must be set aside The record does not show, and the Magistrate in hts 
explanation does not say, that the accused had an opportunity of entering 
upon his defence or of citing witnesses 

It IS, moreover, by no means clear that the accused knew whether 
the accusation which he had to meet was one under s 109 or s 110 of the 
Criminal Procedure Code 

Order set astde 


NOTES 

[ See also 0 All 214 (218) ] 
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APPELLATE CIVIL 


The 19th A^ignst, 1SH4 
PRFSFNT 

Mr Justice Macpherson and Mr Justice Beverlei 


Koonaii Bihi Defendant 

verms 

Dalim Bibi Plaintiff 


Mahomedmi lav — Distant kindred share in the ''return ” in preference to a 
irtdoie of the deceased — Distant kindred are herrs 

Under the Mahomedan law a widow has no olaiin to share in the ‘ return or residue of 
her deceased husband's estate as against other heirs 

[id] This was a suit brought by one Dalim Bibi (who was the paternal 
aunt of the half blood of one Jonah All Lasker, deceased), to recover by right 
of inheritance one half of the plots of lands left by Jonab Ah Lasker, as against 
the widow of Jonab Ah Lasker, Koonari Bibi, and Akbur Mollah, the maternal 
uncle of the said Jonab Ah Lasker The plaintiff claimed to inherit as coming 
under the class of ** distant kindred " of the deceased Koonari Bibi alone 
appeared in the suit, and she contended that the plaintiff wa<% not entitled 
under the Mahomedan law to obtain by nght of inheritance any part of the 
propertv of Jonab Ah Lasker , and that a portion of the land claimed by the 
plaintiff was land that had been given to her, Koonan, as dower, and as such 
was in her possession ^ 

The Munsit held that there was no doubt but that Koonari, as the wulow 
of the deceased, was entitled to a one fourth share in his estate , and on the 
question as to whether *8he would be entitled to the residue of the estate of the 

* Appeal from Appellate Decree No SS2 of 1863, against the decree of Baboo Bulloram 

Mclliok, Second Subordinate Judge of 24 Pergunnahs, dated 23rd August 1882, modifying 
the decree of Baboo Brojo Behan Shorn, Third Munsif of Diamond Harbour, dated 90th 
September 1881, 
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deeoafiied (there being a4n]ittedly no other heirs nearer than those coming 
imd^ the class of distant kindred), he found on the authority of the case of 
’’Ifassamoaf Soabhcmee v Bhetun^ and Bamsay on Mahomedan Inhentance, 
{ 1 . 16, that the widow was entitled to the residue in addition to her prescribed 
share , and as regards the portion of the land which Koonari stated to be her 
dower, he found that the plaintiff had failed to rebut the defendant's case on 
that point, and he, therefore, found that that poition formed no part of the 
estate left by Jonab All Lasker, it being in the possession of Koonan as her 
dower , he, therefore, dismissed the suit 

The plaintiff appealed to the Subordinate Judge, who held, on the authority 
of Bailie’s Digest, pp 685 and 715, that distant kindred ' were classed as 
heirs, and that the husband and wife were ** disqualified from taking the 
return " , that the plaintiff^s kinship not having been denied, there was nothing 
to prevent her fropi recovering her shaie of the letuin " But as legarded 
the portion of tfao estate claimed by Koonari as dowei, he agreed with the 
finding of the Munsif , he, therefore, ^owed the appeal and modified the 
decree of the lower Court , and ordered that the ijlaintiff should recover posses 
Sioii of an eight Cl6]anna share in the estate of the deceased The defendant 
appealed to the High Court 

Baboo Jadub Chunder Seal for the Appellant contended that the widow 
was entitled to the return, and cited Mussarn^ut Soobhanee v Bhetun (1 
Sel Bep , 346), Mahomed Arsad Choivdhry v Sajida Baiwo (I L B , 3 Cal , 
702), and argued that those who had a share in the return " would take in 
preference to ** distant kindred,’ and that therefore the widow must be preferred 
to the distant kindred 

Baboo Orija Stmkur Mozomdar and Baboo Pran Nath Ptnidii for the 
Bespondent relied on Bailie's Digest, pp 685, 716, and Tagore Lectures for 
1873 by Shama Churun Sircar, p 232 ■ 

Judgment of the Court was deliveied by 

HacphePSOn, J. — One Jonab Ah Lasker died leaving a widow (defendant 
1), a maternal uncle (defendant 2), and a paternal aunt (plaintiff) , and the 
sole question raised in this appeal is, whether undei Mahomedan law the 
widow takes the whole estate of the deceased to the exclusion of the maternal 
uncle and the paternal aunt, who belong to the class of “distant kindred ” 

It IS contended on the authority of the cases reported in 1 Select Beports , 
346 and I L B , 3 Cal , 702, that the widow is entitled to the “ return," and 
it 18 ingeniously argued that, as those who share m the “ return" take in 
preference to “ distant kindred," so the widow's claim must be preferred to 
that of the “ distant kindred " 

But we think that neither the cases cited not the authoiities go to this 
extent What the cases decided was, that in the absence of othei heirs (and 
“ distant kindred " are heirs) the widow is entitled to the “ return " as against 
the bat-tU-mal, or public treasury And this is m accordance with authoritv 

Originally, it would seem, the widow was not entitled to^share in the 
** return " at all, and an exception was only made in her favour as against the 
public treasury But she has no claim to the “ return^" ss against any of the 
Wrs The appeal is dismissed with costs 

Appeal dismissed 

HOTES 

{ This applied m (li^OS) 30 Cal , 683, see ako 3 Cal 702 ] 


$06 



^tlk, II Olll. IT ItA^OH MANIOX «. 

[173 APPELLATE CIVIL. 

The 30th Jvly, 1684 
Pbesent 

Si» Bichabu Gabth, Kt , Chief Justice, and Mb Justice Beveblb^ 

Ilajon Maniok Plaintiff 

versus 

Bur Sing Defendant ’ 

Chet rapoonjee liaj — Public and private rights — Code of Civil Procedure, 

Act XIV of J88J, s 431, cl (b) — Foreign State — Succession to land in 
India — Intestate Succession — Succession Act, Act X of 1865, s 5 
The " private rights " spoken of in s 4S1, cl (6) of tho Code of Civil Procedure do not 
moan individual rights as opposed to those of tho body politic or State but thoso private nghts 
of the State which must bo enforced in a Court of justice is distinguished from its political 
or territorial nghts, which must from their very nature bo made tho subject of arrangement 
between one State and another Tlu v are rights which may be enforced by a foroign State 
against private individuals, a? distinguishod from rights which one State in its political capa 
city may have as against another State in its political c ipacity 

The Emperor of Amtna v Day (dO L J Ch 600 2 Gifl , 628), United States of 
imertca v Wagnet (L R 2 Gh App , 582), approved of 

Thero is nothing to prevent a foreign or feudatory State from holding immoveable property 
in British India, and to such property the rule of intestate succession laid down in s 5t of 
the Succession Act (Act X of 1866) does not apply Tho State must be regarded as a quasi 
corporation which continues to exist as a State so long as it recognised as sUch by Her 
Ivlajestv, whatever tho rule of succossion to it may be and whatever may bo its form of 
government , 

Case in which it was found on the facts that cort un immovoablr property situated in 
British India, which had formerly belonged to tho State pf Cherr ipoonjoc having been granted 
by a former Baja of that State to tho defendant, was still the property of the State on the 
ground that the Raja was not competent to alienate it, ind that the defendant's plea of ad 
verse prossossion and limitation was not supported by the evidence 

This was a suit by the Baja of Cherrapoonjee for possession of certain 
lands held by the defendant The plaint stated that the Raj of Cherrapoonjee 
was governed by Rajas who were elected by the representatives of twelve 
(loloycs, f e , communities oi dags, and who have no power to alienate any 
property apjjertaming to the Raj , that the lands in dispute were pait of the 
Cherrapoonjee [18] Raj, and as such up to tho yeai 1282 (B 8 ) had been in 
possession of the then Raja of Cherrapoonjee, Baia Ram Sing, whose Jubraj, 
the defendant was , that on tho death of Raja Ram Sing in 1282 the defendant, 
though Juhrau was excluded from the Raj, which was confeiTed uiX)n the 
plaintiff , and that the defendant “ having the papers in respect of the time of 

* Appeal from Original Decree No 13 of 1883, against the decree of Baboo Ram Ooomar 
Pal Chowdr> , Rai Bahadur, Subordinate Judge of Zillah Sylhet, dated the 29th September 
1882 

t [ Sec 5 — SucccbHion to the immoveable property in British 
Law regulating Huocob India of a person deceased is regulated by the law of Bntish India, 
Sion to a deceased person’s wherever he may have had his domicile at the time of his death 
ilipxioveable and moveable Succession to &e moveable property of a person deceased is 
property, respectively regulated by the law of tho country in which he hdd hib domicile 

at the time of his death ] 
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the preoading Baja in his own hands, and haying gained over the ofiioers of the 
time of the former Bajah to his side, and having wrongfully obtained rant 
decrees by bringing rent suits against the tenants of the lands m plaintiff’s pos 
.ksessioo and having succeeded in the rent suits brought by the 

plaintiff against the tenants in occupation of the land in his (the plaintiff’s) 
possession, by colluding with the tenants and causing them to put in false 
answeis, has, notwithstanding plaintiff’s attempts, giadually dispossessed plain 
tiff from the lands in suit on various dates from the 12th of Jeyt 1282 (25th of 
May 1875) to the 13th of Assar 1287 (26th of June 1880), and has been holding 
unlawful possession thereof without allowing the plaintiff to take possession of 
the same ” 

The defendant in his written statement alleged that the pioperty in dispute 
had been the private property of Sobha Sing, a formei Baja of Cherrapoonjee, 
who made a gift of it to the defendant in 1249 B S , that the property had 
neyer been part of the Baj of Cheirapoonjee , that the defendant had been m 
adverse possession of it since 1249 B S , and he pleaded limitation The Court 
of First Instance dismissed the suit with costs The plamtid appealed to the 
High Court All other facts mateiial to this report will be found in the judg 
ment of the Chief Justice 

Mr Evans, Baboo Snnath Dass and Baboo Bussunto Kurnar Bose for the 
Appellant • 

Baboo Mohtny Mohun Boy (with him Baboo Joyyobind Shome, and Baboo 
inando Gopal Pal it) for the Respondent, raised two preliminary objections 

(1) that the suit being one to recovei possession of immoveable property for 
the Slate, it could not be said to he a suit to enforce a private right, and 
therefore it would not he under s 431 of the Code of Civil Procedure, 

(2) that the propertv in suit being situate in British India, the rule of sue- , 
[ 19 ] cession applicable to it, should be that laid down in the Indian Succes- 
sion Act, s 5, and not a lule of a Foreign State, which is lopugnant to the 
Laws of British India 

The Judgment of the Court was dehvered bv 

Garthy G*J — This suit was bi ought bv the Raja or Chief of the State of 
Cherrapoonjee in the Khasia Hills to establish his title to, and to recover 
possession from the defendant of two villages, viz , mau/as Futtehpore and 
Augarpur, situated in the district of Sylhet, upon the following allegations — 

It IS said that these two villages foimerly belonged to the Raja or Chief 
of Jyntia (whose tenitorios in the plains we|p confiscated by the Biitish 
Government in 1835) , that m or about the yeai 1810 they were ceded by the 
then Raja of J\ntia to the Chief of Clienapoonjee m considei ation of certain 
assistance rendeied to him by the latter Chief m a war between the Raja of 
Jyntia and a third Chief, the Raja ot Khyram tliat from that date the 
villages in question formed pait ol the State ot CheHiapoonjee and were m the 
possession of successive Chiefs ol that State down to the death of Raja Ram 
Sing on the 12th Bysak 1282 , that dunng thew reign of Ram Sing the defendant 
was appointed Jtibraj or hen apparent, and in that capacity had the manage- 
ment of these villages , and that on the plaintiff s accession he, the defendant, 
being disappointed at not being himself elected Raja refuted to makeover these 
villages to the Baj and retained them in his own possession 

The defence is, that the villages in question were never the property of the 
Cheiiapoonjee State as such, but were granted to the Chief of that State 
hts own pnvate property, and that in Bhadro 1249 (corresponding with 
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September 184^ the then Chief Sobha Sing by a hibanamah, ox deed of gift, 
transferred them to the defendant , and that from that time the defendant has 
been m possession 

Eleven issues were framed m the lower Court, but the essential points in 
the ease appear to be three only — 

(1) Whether the villages in suit were the public property of the State 
of Oherrapoonjee, or the private property of the Chief to whom they were 
given? 

[80] (2) Whethei, supposing them to be the property of the State, they ^ 
oould be alienated by grant from the Chief ? and ‘ 

(3) Whether, assuming them to be the property of the State, the defend- 
ant has been in adverse possession for more than twelve years before the 
institution of this suit, and the plaintiff's suit is thus barred by limitation ? 

The lower Court, in a very lengthy and elaborate judgment, has found for 
the defendant both on the ments and on the plea of limitation The Subordinate 
Judge comes to the conclusion that the villages in suit were the private 
property of the Chief, and that they were granted to the defendant by S^ha 
Sing, and have been in his exclusive possession since the date of that grant 

The plaintiff is accordingly the appellant in this Court 

Before entering on the particular questions involved in the case, it may be 
qseful to consider a few facts relating to the history and circumstances of the 
j^jas or Chiefs of Oherrapoonjee 

Oherrapoonjee is one of several small semi independent States situated in 
the Khasia and Jyntia Hills, which separate the valley of the Brahmaputra 
from the Bengal districts of Sylhet and Cachar The State is governed by a 
Baja or Chief (called in the Khasia language the Lecm), acting m conjunction 
with the heirs (or Jubrajes)^ the ministers (or miuitries), and the headmen 
(or dohys) The succession to the Baj oi Ghiefship is regulated paitly by 
inheritance and parcly by a system of election The ordinary rule of inherit 
anoe is baaed on descent through the female line , or, in other words, sucoes 
Sion to property is traced through females, and not through males If a male 
dies possessed of property which he has acquired, it will go, if he is unmarried, 
to his mother and her issue , if married to his wife and iier issue , and if there 
IS no issue to her, mother and her mother’s issue An exception is made in 
the succession to the Baj and tlie Chief olhces of State, the reason for the 
exception probably l>eing, that such offices must be held by a male But even 
m these cases the succession is not from father to son, but through the mother , 
that IS to say, a deceased Baja is succeeded by his uterine brother, or 
the son of his maternal auift or his sistei s son All persons standing in 
[81] such relationship to the reigning Chief are possible heirs and are styled 
JubrajeSf and on the death of a Chief, his successoi is elected from am )ng the 
JuArajes by tlie twelve doloys or headmen of the State Thus the succession 
to the Baj, although conim^d to one family, and ordinal ily to an established 
rule of inheritance m that family, is nevertheless subject to a power of veto 
vested in the doloys, who can apparently pass over the nearest heir in favour 
of one mora remote It has bedn contended for the defendant in this case 
that this practice of election has been introduced only lecently by the British 
Government, but from a consideration of the agreements with the Chiefs^of 
the Ehasia Hills, pubhshed in Aitohison’s Treaties (vol 1, pp 88, 96, 99, ,) 

and other evidence, we think that all that the British Government has doOO 
has bmn to attempt to give validity and permanence to customs of old standing, 
and we find good grounds lor supposing that the practice of electing the Chief , 
from among the Jubram is a custom of old standing A 
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The genealogical table annexed has been drawn up from the oral evidence 
taken m the case This table will be found useful not only as indicating 
generally the manner in which the succession to the Baj has been regulated, 
but as showing particularly the relationship which exists between the parties to 
this suit In respect of one or two of the details shown in the table, the evidence 
18 somewhat contradictory, but on the whole the table is sufficiently accurate 
for all practical purposes It appears that Boy Bing, who was the reigning 
Chief at the time these mauzas were acquired from the Baja of Jyntia, was 
succeeded by his sister’s son, Dewan Sing Dewan Sing died before 1880, and 
was succeeded by bis sister's daughter’s son, Sobha Sing Sobha Sing died 
in 1856/1268, and was succeeded by his sister s son Bam Sing On Bam 
Sing's death in 1875/1282, the nearest heir would appear to have been the 
defendant Bur Sing, who is Bam Sing’s mother’s sister’s son , but Bur Sing 
had embraced Christianitv , and the do/o//s. therefore, vetoed his succession, 
and elected the plaintiff, Hajon Manick, who, it will be seen, belonged to 
a more distant branch of the family, his mateinal grand mothei being a 
sister of Bam Sing’s maternal grand mother We are inclined to attach 

l^t] GENEALOGICAL TABLE OF THE RAJ PAMIL'i OF CHFRRAPOONJRE 


Roy Singh Sister A war Sing Jatra Singh 

or Chora I 


Parbat Leem Dewan Smgh Ka Lar 


Soomer Gin 


Kas\ntew 


Ka Jat 


KaPah 


Ka Liar 


I 1 ^ 

Sobha Singh Ka Biar 2 Ka Shong 3 Ka Bon Ka Ahjir U Dhon Manickt Ka Tadbon 

Bur Singh 


1 12CS 

I 


Batan Singh 


Deft 

KaKan KagetKoc^i? 
Ram Sing grimai 


t 1282 


Chunder Bing Gin 


U Hajon Manick 

“V 

Plaintiff 


Bur Manick 


Bing Manick 


Jobul Koer (mamed plaintiff’s sister) ^ 

I 

Jibun Roy U=Male (the masculine definite article) 
Ka=Female 


considerable importance to this circumstance, and we think that it has 
been sufficiently taken mMNiccount b\ the lower Court The Subordinate 
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to iiave thought that the plaiutift and the defehdant $toc^ 

IE the eame degree of relatioEBbip to the late Chief Bam Smghi b# thi^ 
Eras not eo The plamtiff, it will be ae^, belongs to a branch of the family 
ClS} QEite distinct from that to which Sobha Sing, Bam Sing, the defendant 
Bur Sing and his witness Sing Manik belonged And this fact will he found 
to be of great importance, when we come to consider how far the defendant 
held and managed these maufsas m his own right, or in conjunction with, and 
on account of, the reigning Chiefs Sobha Sing and Bam Sing It is in evidenoe« 
that Sobha Sing, Bam Sing, the defendant and Sing Manik all lived together^; 
whereas the plaintiff belonging as he did to a different branch of the famil$^|^ 
lived elsewhere It is true that during the lifetime of Sobha Sing, Dhon Maoiick' ^ 
was an heir and Jubtaj, and used to take a part in the management of affairs, 
but he seems to have died before Sobha Sing, and after his death the Jnhases 
were Bam Sing and the defendant And it furthei appears from the evidence 
of one of the defendant s own witnesses (p 258) that Bam Sing lived generally 
in the house of his father’s 3iter at some distance and only came oocamonally 
to Oherra, the business of the State being chiefly conducted b> the dmodaut 
And the defendant seems to have retained this position during Bam Sing^!|^^gn 
being ocoasionally assisted by Bam Sing s nephew, Sing Manick This at once 
explains the reason, why the defendant should be in a position to adduce evi 
dence of his possession of the mauzas in dispute before the plaintiff’s decession, 
and why the plaintiff’s evidence of the possession of his predecessors in the Baj 
should be far less satisfactory The persons who collected the rents were all 
practically in the employ or acting undei orders of the defendant 


Before proceeding, however, to deal with the case on its merits, it will be 
convenient to dispose of two preliminary obiections that were raised at the 
heanng on the part of the respondent 

The first objection is, that the present suit will not he under the provisions 
of s 431 of the Code of Civil Procedure That section enacts that * a foreign 
State may sue in the Courts of British India, provided that (a) it has been 
iiecognized by Her Majesty or the Governor-Geneial in Council, and (5) the 
objpct of the suit is to enforce the private rights of the head or of the subjects of 
the foreign State ” It is contended that when the object of the suit is to recover 
immovec^le property for the State, such suit cannot be said to be brought for 
the enforcement of a private [24] right But this contention appears to us to 
be based on a misapprehension of the section in question The private rights ’ 
there spoken of do not mean individual rights as opposed to those of the body 
politic or State , but those pnvate rights of the State which must be enforced 
in a Court of justice, as distinguished from its political or territorial rights, 
which must, from their very nature, be made the subject of arrangement bet 
ween one State and another They are rights which may be enforced by a 
foreign State against private individuals, as distinguished from rights which 
one State in its political tcapacity may have as against another State in its 
political capacity 

P 

The ^le laid down in s 431 is only an enactment of that whioh 
in England , and as the plaintiff here represents the Governmentof an 
dent State, recognised as such by Her Majesty’s Government, ahd is 
recover from a private individual m this country tbose^ maEisas, Ernicb 
(although situate m Bntish tmitory) are claamed to belong to the 
as the head of the State, we consider that this case coCieB oleai^Iy ynwln 
*"the rule [see Emperor of Austria v. Dwy (80 L J Ch , 690 j 2 Giff , 628), 
o/ Ammca v TFogwer (L B * 2 C!h Apfif 682) J , 
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«>e second objection taken was to the effect that the property in suit 
being situated in British India, the lule of succession applicable to it must be 
that laid down in the Indian Succession Act (s 5), and not a rule of a 
foreign State which is repugnant to the lav^s of British India 

This point was argued by Baboo Mohini Mohun Boy for the defendant 
with great ability, and at some length, and it is admitted that there would be 
considerable foicem it, if the mau/as in question were found to be the propet tv 
of a private individual In that case the succession to the pioperty would no 
doubt be governed by the lex loci If, for example, these two villages weie 
found to be the private propeity of the defendant, and he should die intestate, 
the villages would probably pass to his heirs, as defined by the Indian Succes 
Sion ^ct, and not to those who would be his heirs under the rule of succession 
obtaining in the Khasia States But if, as the plaintiff contends, the villages 
[23] m question are the property of the Cherrapoonjee State, we think that 
the objection ought not to prevail As Mr Evans has pointed out, the State 
must Se regarded as a qua^i corporation, which continues to exist as a State 
so long as it is recognized as such by Hei Majesty, whatevei the rule of succes 
Sion to it may be, and whatever may be its form of government (See The 
United States of America v Wagnei ) 

So far as we are aware, there is nothing to prevent a foreign or feudatory 
State from holding land in British India The Raja of Tippei ah holds land in 
British India, as well as in Independent Tipperah , and it has been decided 
that the property which he holds in British India follows the succession to the 
Tipperah Raj, and is not governed by the British law of succession — Neelkisto 
Del) Bui mono y Beerchunder Thakooi (12 Moo, I \ 523) Beerchundei Manik 
kya V Bancoomar Nobodeepchunder Deb Burmono (I L R , 9 Cal , 535) , Maha 
1 as ah Beerchundei Mamkkyay hhanchtindei Thakin (3 I L R , 417) We think 
this IS the true view of the mattei, and we are confirmed in this view by a 
consideration of the document at p 122 of the printed book That is a receipt 
or release executed by Raja Ram Sing in favour of the British Government 
acknowledging that he had received two villages, Gosainpur and Burnugar, 
situated in British temtory, in exchange foi certain lands at Cherrapoonjee, 
which he had ceded to the British Government, and the document goes on to 
say — “ I and my heirs and successors to the Baj will own and possess the 
lands of those mauzas as zemindars under the British Government , that is 
to say, the mauzas are declared to appertain to the Raj as lepresented by the 
Raja for the time being The question of intestate succession, therefore, does 
not arise, and this objection falls to the ground 

We proceed now to consider the case on its merits, and we will first dea^ 
with the title set up by the defendant 


His case is that the mauzas in suit were a gift (o Roy Sing personally, for 
services which he had personally rendered, and that they descended to Sobha 


Singh as his private proj^rty He then says, that in 01 about the year 1840 
the British Government [^63 assessed them With revenue, as part^and parcel 

t th# Jyntia State, which had been confiscated Upon that, Sobha Singh, he 
wanted to appeal, but he was unable to do so for want of funds He ac 
cordingly oajled his nephews together and told them ' I am unable to defray 
t&ilL expenses of the case, you had better prosecute the litigation and pay the 
CxiMliises (pp 176^ 239) The defendant, however, according to his own 
lliCeount, was the only one of them wulling to undertake the business, and, 
^gecordingly, be says, with the|K>nsent of the others, the deed of gift printed at 
' page 261 was executed in his favour This deed runs as follows — 


ircAti.— loe 
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“To the well-behaved Bui Sing Baja, mhahitfuti of OIwinpooDjlffff Jf 
Sobha Sing Hana, of the above place, do execute this htbanamah to the follow- 
ing effect 

** The Deputy GoUector of Syihet having assessed rent, as included in the 
territory of the Jyntia Baj, upon my two bustis of Augarjore and Futtehpore, 
appertainitig to my Baj of Cherrapoonjeef I have preferred an appeal to the 
Bevenue Commissioner of Dacca in dissatisfaction of the said order Whereas 
YOU are my sister s son and an heir presumptive to my throne, and as I cannot 
conduct the said litigation, and defray the expenses thereof, 1, therefore, of mv 
own accord, make a gift to you of all the lands of the said two bustts Augarjore 
and Futtehpore , you will defray the expenses of the said litigation from your 
ow n pocket, and, after the case is decided, take possession of the said two husits, 
and continue to enjoy the same with powei to alienate by sale or gift To this, 

/ lehnqitiih my own nqht and bestow it on you, you aiid yom het^s will he 
entitled to alienate it by mle or gift and to enjoy the same To this purport, 

I execute this hibanamali, dated Bhadro 1249 B R * 

Having obtained this deed, the defendant proceeded to borrow money 
from Colonel Lister, the Political Agent, and his hheiihhtadai Manick Ohunder 
Hoorn, and went to Dacca to get the inauzas exempted from payment of 
revenue Notwithstanding the statement, that none of the other nephews 
would undertake the business, it is admitted (pp 177, 242, 258) that Bam 
Smg on this occasion accompanied the defendant, and it is also a significant 
fact that the proceedings were conducted, not m the [273 defendant* s name, 
but in the name of Sobha Sing The appeal was successful, the mauras 
were declared to be revenue free, and a sum of about Bs 4,000 was refunded 
as mesne piofits From this money Colonel Lister and Manick Chunder 
Hoorn were repaid, and a certain amount was admittedly paid to Sobha Sing 
The defendant says that he paid him the profits accruing prior to the date of 
the gift But Manick Chundei Hoorn gives a different account of what took 
place He says Bur Sing Baja went to Sobha Sing Baja with that money 
The next day 1 also went there Sobha Sing Baja had contracted with me in 
writing that he would pay me a 6 anna share of that money Sobha Sing 
and Bur Sing were both present, and they paid me m'v 6 annas share Sobha 
Sing paid some money to Charkha Delay as reward The remaining 10 annas 
share he took to Cheriapoonjee Out of that the Colonel Saheb’s loan was 
repaid” (p 258) Charkha Delay also says (p 242) that it was Sobha Sing who 
repaid Colonel Listei’s loan From that time to the present the defendant 
says that he has been in possession of these mauzas 

In support of these allegations the defendant has filed, among other 
(documents, — 

(a) — a purwanah, dated 5th May 1851, addressed by the Political Agent 
to Sobha Sing, which purports to show that the Agent at that time recognized 
these villages as the propej^ty of the defendant (p 26«5) , 

(b) —an account and receipt of Manick Chunder Hoorn for moneys said to 
have been paid to him bv the defendant on account of the appeal at Dacca 
Ipp 270, 271) , 

(c) — some reports which axe filed to show that even after the oessioll of 
these mauzas to Boy .Sing, they continued to be part and parcel of the Jyntia 
State, and weie never incoiporated with the Cherra Baj (pp 272 to 275} , wad 

(d) — a large number of zemindan papers and accounts, showing that for 
^ome years past the rents have been paid to the defendant ^ 

The execution of the deed of gift by Sobha Sing has not been seriously 
disputed in this Court, nor is it denied that the iefendant has been in ostensible 
possession and receipt of the [28] rents But it is contended that the gift was 
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ziotf intended to operate as an alienation of the propert\ fiom the State , that 
the (Ulendant was at the time a Jubraj with every chance of succeeding to the 
Bai \nd it has been argued by Mr Evans, with considerable force, that this 
de^ was really only executed in order to enable the defendant to laise money 
for the purpose of prosecuting the appeal and of appearing m person before the 
Commissioner as the appellant, and not with the intention of creating m hini 
any rights antagonistic to those of the State 

As regards his possession, it is contended that it was pei missive and not 
adverse to the reigning Chief, and that the defendant as Juhaj and hen was 
allowed to manage the properties, but that the leal benehciary owner was the 
State 

We now proceed to examine the plaintiff's casct which is to the effect — 

(1) — that the mauzas in suit are the property of the State , 

(2) — that, af 4 such, they could not be alienated by any Chief for the time 
being , and 

(^) — that the defendant's possession was onlv the possession of a Jubraj 
on behalf of the State, and not adverse thereto 

(1) On the first point it seems to us that these lands having been ceded 
by the Baja of Jyntia for services rendered to him in time of war b> the Chei la 
poonjee Baja and his followers, the probability is that they were coded to the 
Cherra State, and were not a gift to the Chief peisonally It appears, more 
over, that these mauzas were held by Dewan Sing and Sobha Sing as succes 
sive Bajas, whereas there is evidence to show that, had they been Hoy Sing's 
private property they would have descended to othe'i heirs It is admitted by the 
witnesses on both sides that there is one lule of succession to the 
pnvate property of a Chief, and another to the property of the State, and, 
clearly this must be so, inasmuch as the State propert\ must follow the * 
rule of succession to the Baj or State itself, and that rule, a«- we have seen 
above, is first subject to the condition that the Chief must be a male , and 
secondly, to the principle of election As legards the pnvate propeitv of 
a Baja, however, the rule of succession is stated to be as follows - -The 
property would ordinarily go to a sister and hei daughters , in default of daugh 
ters, to a son for life, and after him to the Baja If the deceased Baja left no 
sister or sister’s issue, the property would descend to his successor in the Baj 
(pp 82, 86, 91, 93, 101, 109, 113) Now, there is evidence on the record 
(pp 97, 101, 247) that Boy Sing left female hens, who would have succeeded to 
these mauzas had they been private property But be this as it ma\, theie 
can be no doubt that even if they descended properly to Dewan bing as private 
property, Dewan Sing left sister's daughters surviving him (pp 82, 86, 97, 101), 
Ka Jat and Ka Pah would, under ordinary circumstances, have been Dewan 
Sing’s private heirs This is admitted by the defendant (pp 175, 176) and Sing 
Matiik (p 248), but they tiy to get over the difhcujty b> pretending that the 
Bisters had separated from Dewan Sing, and so were incapacitated from 
succeeding We aie unable to consider this explanation either sufihcient or 
satisfactory • • 

In the next place there is evidence to show that these mauzas were deal! 
with as an appanage to the State The oihcial documents printed at pp 1 20, 
272, 275, of the paper book, show conclusively that Sobha Smg claimed these vtl 
lages as part and pa/rcel of his territorial dominions, and there is oral evidence to 
show that he and his predecessors had exeicised sovereign jurisdiction therein 
down to the year 1838 (pp> 13, 23, 36, etc ) In thodeed of gift itself we have the 
yiUages described by Sobha Sin^/as "'appertaining to my Baj of therrapoonjee^ ' 
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On fche whole evidence, therefore, we have no hesitation in coming to the 
conclusion that the two villages in suit were the property of the Cherra Baj, 
and not the pnvate property of Bobha Sing 

Then the question arises, was Bobha Sing capable of alienating these 
villages by gift or otherwise ^ And on this point we must also hnd for the plain 
tiff Putting aside the mass of oral evidence upon the point, it seems clear 
that if the mauzas were ceded to the State, as many of the witnesses say they 
were, and as we find to be the fact (pp 81, 84, 88, 93, 96, 103), and if the 
Chief is, as we have already decided, an elected Chief (though always elected 
from the same family), he would have no authority to alienate these lands, and 
confer them as private property op another member of the family An attempt 
has been [ 30 ] made to prove that other Bajgi lands have been alienated by 
various Chiefs , but we think the attempt has failed The grants to the British 
Government weie either made in exchange for other lands, oi for other consi 
deration The alleged grant of Chandpur by Dewan Sing to his son Sowargin 
IS not a case in point, for the defendant admits that this propeity (though 
acquired by Dewan Sing himself) descended to Sobha Sing and Bam Sing and 
IS now in the plaintiff s possession (pp 178, 1 79, 260) The Bimanna Lands 
said to have been given by Bam Sing to his daughter were lands purchased by 
himself (pp 238, 243; The Chakla lands given by Bam Sing to his son were 
similarly acquiied, and iinpiovod out of his private means (pp 238, 245), and it 
also appears that lent is paid to the State in respect of those lands (p 250) 
On the whole, we consider the defendant has failed to prove any other instance 
in which Eajgi property has been alienated by the leigning Chief , and looking 
at the constitution of the State as described above, and the limited powei 
possessed by the Chief, we concur with the lower Court in finding that he had 
no authority to alienate the propeity of the State 

Then, lastly, we come to the question of limitation And as to this we must 
bold that the defendant’s possession has not been a possession in his own right 
adverse to the State In the first place we think that the hibanamah was not 
intended to alienate these properties from the State e have seen that at 
that time the defendant occupied the position of Jubiaj and presumptive heir 
to the Baj We have seen that Bam Sing accompanied him to Dacca to procure 
the release of these properties fiom the assessment that had been imposed upon 
them by the British Government, and we have also seen that the defendant 
was all along living in the same family with the reigning Chief, and that up to 
the death of Bam Sing it was apparently exiiected that he would himself one 
day succeed to the Ba} Moieovei, we find that even aftei the deed of gift, 
Sobha Sing and Bam Sing treated these mau/as as if they were the propert> 
of the State 

Foi instance, the olfacul documents printed at pp 115 to 118 show 
that it was Sobha Sniq^ ayd not the defendant, who moved the Collector in 
1846 47 to have the river Kapua included [ 31 ] within the limits of mau/a 
Futtehpur, and so also it was Earn Sing and not the defendant who prosecuted 
the cases •l*egarding Mr Howard’s tea garden, Mr Foley’s garden and other 
claims to lands said to be included within these mauzas (pp 123 to 140) It 
seems to be admitted^ even by the defendant’s own witnesses (pp 231, 223), 
that those cases were not only conducted in Bam Sing’s name, but by his 
servants, and, amongst others, by one Bongo Chunder Sen, who was admittedly 
the Baja’s Am Muktear 

Kverythmg in fact was done in the Baja’s name ip 258) In the 
document printed at p 122, the defendant is himself described as the attorney for 
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Bam Stng It is admitted that Bam Sing himself used at times to visit these 
mauzas The persons who collected and remitted the rents admittedly collected 
and remitted the rents both of the Bajgi property and of the defendant’s 
private property (Nowagaon and Sandorgaon) The only evidence there is of 
the defendant’s possession is, the use of his name in the zemindan papers , and 
of this, we think, there is a su&cient explanation The management of these 
estates was entrusted to him as Jubraj , he was living with Bam Sing, and his 
acts were no doubt looked upon as Bam Sing’s acts The papers were all in his 
custody, and he could keep back or make away with any that did not favour his 
own pretensions Oq the other hand, the plaintid, as we have seen, belonged to 
a different branch of the family, and though a possible heir, it is not proved 
that he took any part in the management of affairs before his election to the 
Baj It is roost difhcult for him, therefore, to produce papers or give any 
evidence that Bam Sing was actually in ix>ssession oi shared, as we quite 
believe he did, the lents and profits of these mauzas 

Then we have the fact that on the occasion of Sobha Sing s sradh, the 
tenants from these villages, as from other villages belonging to the Ba], attended 
at Cherrapoonjee with presents of goats and other things This tact is 
admitted (pp 177, 246), although the defendant attempts to put his own 
interpi'etation upon it, but it seems to us that the natural inference to be drawn 
from it IS, that these villages weie at that time recognized as an appuitenance 
to the Baj, and that the tenants attended [S2] with their offerings on that 
occasion as the tenants of the Baja, and not as the tenants of the defendant 
The lower Court seems to have been of opinion that if the mauzas in suit 
weie really the property of the State, the defendant s possession might be 
taken to be the possession of the Chief 

In paragraph 49 of his judgment, tne Subordinate Judge says “ Then the 
plaintiff s pleader contends, thflt when it appears from the evidence on the 
side of the defendant, that Sobha Sing had granted the hiba with the consent 
of Bam Sing Baja, then the possession of the defendant, even if such posses 
Sion bo granted for argument’s sake, being held with the consent of Bam Singh 
Baja, and a peiiod of 12 years not having elapsed since the time when the 
plaintiff became the Baja in immediate succession to Ram Sing, the plaintiff, 
under these circumstances, cannot be barred h\ the possession of the defendant 
It appeals to me that this aigument of the pleadei foi the plaintiff would have 
been to a great extent effective, if the disputed property had been proved to be 
a part and paicel of the state of Cheiiapoonjee But when, for the reasons 
alluded to above, the property in question, instead of being an integral portion 
of the Cheirapoonjee State, has been proved to be the exclusive estate of the 
Bajas in their individual rights, and that the same was capable of transfer, then 
such consent on the part of Bam Sing served only to extinguish his own rights, 
and the plaintiff on this giound cannot derive much benefit from that argu 
ment We have, howevei, airived at the conclusion, tor the reasons which 
we have alieady given, that the mauzas in suit weie the property of the Raj, 
and not the personal piopeity of the Cliief, and that the Chief had no power 
to alienate them by deed of gift We find, toq, upon Uthe evidence^ that the 
defendant was m possession as Jubraj in trust W, and on behalf of, the reign 
ing Chief, and that the plaintiff is, therefore, not barred by such possession 
from recovering the properties We accordingly reverse the finding of the 
lower Court and decree the plaintiff’s claim to these two mauzas 
The only question which remains is as to the costs 
Under ordinary circumstances, as the plaintiff is the succeesful party, we 
should have given him his posts But this is a peculiar [88] case The circum 
stances under which the grant was made to the defendant, the form of the 
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gmat itself (" to him and his heirs “)• the feet of its being made with the 
eovseot of the other members of the reigning family, and that the defendant 
bas had the management, and probably shared the profits of the property 
from that time to the present, might well have induced him honestly to suppose 
that he had a right to retain possession, at any rate dunng bis own life 
He- had, moreover, good reason to expect that he himself would have become 
the Baja on the death of Bam Smg, and the change in his religion appears 
CO have been the only reason why his claims have been set aside It seems 
to us, therefore that he w&s fully justified in taking the opinion of the Court, 
before giving up the property , and, as the judgment of the Subordinate Judge 
was in his favour, he should not be made responsible for the costs of this 
appeal 

We think, therefore, that this case should be made an exception to the 
general rule, and that each party should pay his own costs in both Courts 

Appeal allowed 


NOTES 

[Upon this subject of jurisdiction soo Ourdyal v Raja of Faridkot (1S94), 22 Cal 222, 
Dicey on Gonftici of haws, II ^ii p 195, et seq The ohange m the language of sec 431* 
CPC, 1882, with reference to private nylU in the CPC, 1908, sec 84, may be noted ] 

[11 Cal 88] 

The A9th August, 1884 


Present 

Mr Justice Macphlrson and Mr Justice Beverlei 

Lutifunnissa Bibi and others (Defendants) Appellants 

Nazirun Bibi (Plaintiff) Bespondent 

Muiwali, Suit by — Beligiom Trust- Charitable Trust — Civil Procedwc Code 
{Act XfV of 1882h ss iO, 539— Act XX of 1863 

The plaintifi sued to rocover possession as mutwali of certain parcels of land, alleging 
that they were dedicated as wuqf and that the profits wore * applied to the feeding of 
wayfarers and travellers, to lighting the mosque and shrine in the evening and to meeting 
the expenses of repeating prayers on the occasions of Id and Bakhrid, and that the said 
profits were never spent for personal purposes ” The plaintiff based her right to sue upou 
the fact that her deceased husband had been mutwali and she prayed that the property in 
suit might be declared wuqf and that certain alienations made bv her step son, since her 
husband's death, might be set aside 

lU] Held, that the trust to which the suit related was one partly for charitable, and 
partly for religious, purposes As far as it related to the former, it was governed by s 589 
of the Civil Procedure Code, and if viewed in the light of the latter, by Act XX of 1863 , 
and that the suit, not being properly framed in compliauoe with the provisions of either of 
those enactments, was not maifltainable 

Held, further, that even supposing the endowment alleged was neither a. public charit\ 
within the meaning of s 5S0 of the CSivil Procedure Code, nor a religious endowment to 
which Act of 1868 applied, the plaintiff was not entitled to sue alone, as it was olegir 
ci^n the face of the plaint that others were interested in the subject matter of the suit, and 
therefore that she could onlv sue on behalf of all who were so interested, having first 
obtained the leave of thelGourt, and having otherwise complied with the provisions of s 80 
of the Civil Procedure Code * 

* Appeals from Amllate Decrees Nos 188, 189 of 1888, against the decree of F* W 
Badooek, Esq , Officu^ing Jiid||s of Hooghly, da^ October 10th, 1889, gifirmiitg the decrees 
of Baboo Kedar Nali Mo^oomdar^ Second ^yhordniatc of that district, dated 

September 16th, 1879 
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I 

The faote of this case are sufficiently stated for the purpose of this report 
m the Judgment of the High Court 

Baboo Cma Kalt Mookerjee for the Appellants 

No one appeared for the Bespondent 

Thh Judgment of the High Court (Macphehson and Beverley^ JJ ) 
was delivered by 

Maepherson, J — In this case the allegations of the plaintiff are to this 
effect She states in her plaint that the resumed inehal Hanshpur, and four 
parcels of lakheraj land in four other mauzas were dedicated as %ouqf by a 
former Maharajah of Burdwan, and that the profits were ever since ' applied 
to the feeding of wayfarers and travellers, to lighting the mosque and shrine in 
the evening, and to meeting the expenses of repeating prayers on the occasions 
of Id and Bakhrid, and that the said profits were never spent for personal 
purposes ” She then goes on to 8a> that after the death of her husband, 
Syed Mokram Ah, the defendant No 1, who is her step son, sold the mehal 
Harishpur and granted a mocurrari potta of the four parcels of lakheraj lands 
to defehdant No 2, ostensibly in the name of defendant No 3, and that 
defendant No 2 accordingly took possession of all the properties in By sack 
1274 She therefore prays that the properties in suit may be declared to be 
wugf, that the sale and lease may be set aside, that the connection of defendant 
No 1 with the properties [8S] may be terminated on the ground of his having 
committed waste, and that she herself may be put in possession as mutwah 

The defence was that the properties m question i\ere not wtiqf at all, but the 
ancestral property of Mokram Ah and his brother Koim All, by whose heirs 
they had been transferred to defendant No 2 and his wife Lutifunnissa Bibi 

[The learned Judge here stated the names of the properties in suit and the 
dates of certain sales and mocurrait pottaa connected with these properties ] 

The present suit was instituted on 3rd March 1879, but Lutifunnissa Bibi 
was not made a party till 19th May 1879 

The material issues fixed in the case were these 

Has the plaintiff a cause of action ? 

Is the claim barred by limitation ? 

Are the properties wuqf or the ancestral heritable property of the family ? 

On these issues the first Court held that the plaintiff as widow of the late 
muiwaM had a right to bring this suit, that the suit was not baired by limi 
tation, that there was no satisfactory eyidence that mehal Harishpur was 
wvqf, but that the four parcels of lakfieraj lands were wuqf ** for the purpose 
of carrying on the rites of religion and for feeding the poor, ' and a decree was 
accordingly given to the plaintiff for possession of these four properties as 
mutwah * 

Against this decision both defendant No 2 and his wife appealed to the 
Judge, but their appeals were unsuccessful THey have now preferred a second 
appeal to this Court 

No one having appeared for the respondents, the appeals have been heard 
by us es parte 

The appeals only relate to the four parcels of lakheraj land granted in 
»KMmrtan lease to defendant No 2, Sheikh Parbuddm, and his wife Lutifum 
nissa In appeal 188 Parbuddm is the appellant, and in appeal 189 
Lutifunnissa 
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Several paints have been raised before us 

The suit having been instituted against Parbuddin on 3rd March 1879, it 
IS contended that so much of it as relates to Nivamatunissa’s share, leased to 
him on 20th January 1867, is barred by limitation Again, Lutifunnissa 
not having been made a party till 19th May 1879, it is contended that the 
suit IS barred as regards the share of the properties leased to her by Mahafi/ 
Hosein on dth March 1869 It is further urgerl that there is no sufficient 
evidence that the property m question was evei dedicated as wnqf, and, more 
particularly, that the excess lands 12/>, '3^, Ir, in mehal Gangeswar were 
improperly found to form part of the endowment 

The main contention, however, is, that the plaintiff had no light to bring 
this suit at all, and, we think, the ease ma> he disposed of on this giound 
without going into the other questions raised 

It IS urged that if this endowment is a ptihhc charity the suit should have 
been instituted under the provisions of s 539, Civil Procedure Code, by two oi 
more persons directly interested in the trust with the written consent of the 
Collector If, on the other hand, the endowment is a religious trust, it is con 
tended that the suit should have been brought under Act XX of 1863, aftei 
sanction obtained under s 18 of that Act In eithei case, it is said, the 
plaintiff had no sufficient interest to entitle hei to sue, nor could she sue to 
obtain for herself possession of the properties 

According to the plaint in this case, the tiust is one partly foi charitable, 
and partly for religious, purposes So fai as the trust was ' foi the feeding of 
wayfarers and travellers,” it was a trust for the lienefit of a considerable portion 
of the public answering a particular description, and was theiefore a trust for 
a public charitable purpose The obiect of the plaintiff s suit was to oust the 
mutwah, get herself appointed m his place, and have the properties vested in 
her Section 539 of the Code applies to a suit of this nature, which is 
really one for the administration of the trust, and such a suit can only he 
brought m accordance with the provision^ of that section 

But even supposing that the endowment in this case was neither a piibhc 
chanty within the meaning of s 539 of the Civil Procedure Code, noi a 
religious endowment to which Act XX of 1863 is applicable, the plaintiff 
was not entitled to sue alone to be appointed mutivah and to obtain possession 

Sec 539 — In case of any alleged breach of any exprees or constructive trust created 
for public charitable or religious purposes or whenever the direr 
When suit relating to tion of the Court is deemed necessary for the administration of 
public chanties may be anv such trust the Advocate General acting ear q^cto or two or 
brought more persons having an interest in the trust, and having 

obtained the consent in wnting of the Advocate General, mav 
institute a suit in the High Court or the District Court within the local limits of whose civil 
junsdiction the whole or any part of the subject matter of the trust is situate, to obtain a 
decree- 

fa) appointing new trustees under the trust , 

(6) vesting any property m th^ trustees under the trust 

(c) declaring the proportions in which its objects are entitled 

{d) authorizing ffie whole or any part of its property to be let, sold, mortgaged or 
exdbanged ,• 

(e) settling a scheme for its management, or granting such further or other relief as 
the nature of the case may require 

The powers conferred by this section on the Advocate General may, outside the Presi 
denoy towns, < be exercised also by the Collector or bv such officer as t^ Local Government 
may appoint in this behalf 

Act No ^ of 1840, Section 2 , 13 hereby repealed ] 
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of the property The first Court [57] holds that she was entitled to 
bring this suit because she was a wife of Mokram All, the late mutwah, but 
we cannot agree that this is a sufficient reason Even if we regard her as 
suing as a person interested in the trust, then on the face of the plaint there 
are other persons' interested, and she could only sue on behalf of all who were 
so interest, and in order so to sue, she should have obtained the permission 
of the Court, and otherwise complied with the provisions of s 30 of the Civil 
Procedure Code , not having done so, we think, she had no light of action 
In whatever light the suit be legarded therefore, we think it clear that it was 
not properly framed and will not lie The decree of the lower Appellate Couit 
IS accordingly reversed, and the suit dismissed with costs in all the Courts 

Appeal allowed 

NOTES 

£ The C PC, 1908 sec 92 sub clause (2) enacts that save as provided by the Religious 
Endowments Act 1863, no suit claiming any of the reliefs specified in sub section (1) shall 
be instituted in respect of any such trust as is therein referred to except in conformit> with 
the provisions of that sub section This sets at rest the previous conflict of opinion as to 
whether those provisions were mandatory — Se** (1906) 33 Cal 789 IOC W N , 581 where 
the previous cases are fully discussed , 16 Bom 626 

And within the scope of that sub clause now fall suits to t emovi iii\ trustee (24 Cal 
418, 2 M L J , 251) as to who can sue see 24 Cil 4L8 2C L J 460 

It IS not necessary th it there should be my breach of trust it is enough if the direction of 
the court is considered necessar\ for the administration of that trust — 11 All 18 in 
6 I C 219 All it was held that a suit of this sort cm not be referred to arbitration 

As regards the scope of sec 30 C PC 1882 CPC 1908 O 1 r 8 sec 2^ Alad 
28 20 Cal 810] 

Cil Cal 87] 

APPELLATE CIVIL 

The September, 1884 
Present 

Sir Rtchard Garth, Knight, Chief Titsthp, and Mu Tlstue 

Beverley 

To\ Prokash Lall and anothei Plaintiffs 

vei stis 

Slieo Golam Singh and Otheis Defendants 

Award — Jiidgment in accordance with awaid — Appeal — Defendants not 
all joining in reference to aihitration 

The question whether under s 522 of the Code of Civil Procedure anJ appeal will lie 
against a decree given in accordance with an award depends upon whether the award upon 
which the decree is based is a valid and legal award • 

A plaintiff and some of the defendants to a suit applied to refer the suit to arbitration 
(certain other of the defendants not having joined in the application) an awaffi was passed 
and a decree made in accordance with such award ^ho plaintiffs objected to the validity of 
the award on the ground that all the parties to the suit had not joined in referring the suit to 
arbitration , the objection was dismissed, and judgment given in ^cordanoe with the award 
Held^ that an appeal would he from a decree dismissing the objection and confirming the 
award , but that under the special circumstances of the case, justice was so clearly in favour 
of the view that the award was good, that the Court, although not entirely approving of 

* Appeals from Appellate Decrees Nos 666 and 667 of 1883, against the decrees of J F 
Stevens, Esq, Offg Judge of Sarun, dated the 9th of January 1883, affirming the decree of 
Baboo Kali Prosunno Mookerji, First Subordinate Ju^e of Ss*run, dated 1st December 1882 
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ocrtain decisions of the High Court [(S^HlanathB^swOBV Ktsften [3BJ Mohun Vtooker^ee (6 W 
R , ISO) , JRam Soonder Mooker^ee v Bam Skurun Mookerjee (6 W R , 25) , Doorga Clmm 
Thakoor v Kally Doss Hasrah (30 W R 46S) Btshoka Dasm v Anunto hall Pam (4 C 
L B , 65)] , which laid down that such an award is good, notwithstanding that some of the 
parties to the suit may not have joined in the reference to arbitration, did not think fit to 
differ from those decisions on that occasion 

These were two analogous suits numbered 112 and 190 of 1881 which 
were heard together, and which originated fiom proceedings held under the 
Land Registration Act 

The plaintiffs claimed to be recognised as holders of fractional shares m 
mauza Bissumbhurpur, but the revenue authorities disallowed their claim , the 
plaintiffs, therefore, brought the present suits for a declaration of their right to 
be registered as fractional sharers in the mauza 

The suits, as originally framed, were brought against defendants 1 to 8, 
who contested the plaintiffs claim, and urged that there was a defect of 
parties to the suit The plaintiffs thereupon applied to the Court that certain 
other persons might be added In compliance with this petition an order was 
passed making those persons defendants, viz , defendants 9 to 17 

The defendants 9 to 17 put in no defence in Suit No 112, but m Suit 
No 190 the 3 put in a written statement stating that they had no interest in 
the subject matter of dispute, and that they had therefore been made parties 
unnecessarily 

During the progress of these suits, the plaintiffs and defendants 1 to 8 made 
an application to the Court, in which defendants 9 to 17 did not join, for the 
purpose of having the suits referred to arbitration , and on the 18th February 
1882 an order was passed referring the suits to the arbitration of three 
pleaders of the District Court ^ 

The arbitrators took evidence and gave their award in favour of the 
defendants, finding that the plaintiffs were not entitled to be registered as 
fractional sharers in the mauza This award was on the 4th October 1882 
submitted to the Court, and the Court passed a decree m accordance with this 
award 

[89] On the 13th November 1882, the day on which the Court re opened 
after the vacation, the plaintiffs filed the following objections to the award 
and asked that the award might be set aside, viz (1) that all the defendants 
had not joined m the reference to arbitration, and that therefore the award 
was bad , (2) that the defendants fraudulently concealed certain facts fjrom 
the arbitrators , (3) that the arbitrators were guilty of misconduct On the 
6th December 1882 the Subordinate Judge found that the objections taken by 
the plaintiffs had not been made out, and held that the award should be 
enforced, and passed judgment in accordance with the awards under s 522 of the 
Code of Civil Procedure, the period allowed by law for preferring objections 
against the^ award having expired ^ 

The plaintiffs preferred an appeal to the District Judge, who, on the 
9tb January 1883, held that under the concluding portion of s 522 of the 
Code no appeal would lie 

The plaintiffs appealed to the High Court 

Baboo J£ohe$h Ckiinder Chowdhry, Baboo Chunder Madhuh Ohose, and 
Baboo Uagk%^imd^in Pershad for the Appellants contended that the defenduts 
9 to 17 not having agreed to refer the matter to arbitration, and not having 
been jjarties to the arbitration proceedings, the proceedings takap were 

RI0 
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Without junsdietion and the award invalid, and the decree imssed in accordance 
with the award was not therefore such a decree as is referred to in s 522 
of the Code 

Baboo Abinash Chunder Bancr^i for the Respondents cited Shitanath Biswas 
V Ktshm Mohun Mookcrjee (6 W R , 130) , Bam Soondet Mookerjee v Bam 
Shurtm Mookerjee f6 W R , 26), Dootga Chmn Thakoor v Kalltf Doss Hazra 
(10 W R , 463), Btshoka Dasia v Aiiunto Lai I Pain (4 C L R 65), as showing 
that the award was valid notwithstanding some of the parties had not joined 
in the reference to arbitration 

The Judgment of the Court was delivered by 

Garth, C J« — These suits were brought on the following allegations 

In mehal No 2286 of the Saran Towjee, mau/a Bissumbhuipui alias 
Aphur represents a 2-anna8 kolum or shaie, and of this [40] 6 pies belonged 
to Manessur Sahsu and Mussammat Luchmi Koer A private partition of 
the mau/a having been made, the said share compiised among other lands 
11 biggahs of zerat land in Aphur and 9 biggahs in Putti Esrawan 

Appeal No 666 relates to the 9 biggahs in Putti Esrawan and the 
plaintiffs allege that they purchased these 9 biggahs (with other lands) in 
ceitam execution proceedings, and applied to the Collectoi to have then 
names recorded as fractional co sharers in the mehal, and this suit is brought 
in consequence of the Collector s refusal to so register them as fractional 
co sharers 

Appeal No 667 lelates to 1 biggah out ot the 11 biggahs in mau^ia 
Aphur, and the plaintiffs’ allegation is* that they purchased this 1 biggah m 
certain other execution proceedings, but that the Collectoi has refused to 
register them as fractional co sharers in the mehal in respect of this 1 biggah 

The defendants 1 to 8 are admittedly the purciiaseis of the 6 pie shaie 
of Manessur Sahai and Mussammat Luchmi Koei , after excluding the lands 
of Putti Esrawan / 

The defendants 9 to 17 are the other co sharers in the 2 annas kolum , 
thby weie added as defendants on the objection of defendants 1 to 8, in suit 
No 112 on 8th Fe^;fruary 1882, and in Suit No 190 on 17th August 1881 
In this latter case they hied a written statement on 16th September 1881 in 
which they supported the plaintiffs allegations, and urged that they had been 
improperly made defendants 

On the application of the plaintiffs and defendtints 1 to 8, both suits wete 
referred to arbitration on the 15th February 1882 The defendants 9 to 17 
admittedly did not join in this application 

The arbitrators found that the plaintiffs, as the proprietors of specihc 
plots of land within the mehal, were not entitled to be registered as fractional 
sharers therein, and the hrst Court gave a decrep in accordance with this 
award, dismissing the plaintiffs’ suit 

The plaintiffs having preferred an appeal, the District Judgp held that 
under the concluding portion of s 522 of tTie Code of Civil Procedure, no 
appeal would he, and he accordingly rejected the application 

C41J It 18 contended here, that the order of the District Judge was wrong 
It 18 said that the defendants 9 to 17 not having agieed to refer the matter 
to arbitration, and not having been parties to the arbitration proceedings, those 
proceedings were irregular and without jurisdiction, and the award invalid , and 
that being so, the decree passed m accordance witli the invalid a^ward was not 
such a decree as is referred to in s 522 of the Code of Civil Procedure 
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The question in this case is, whether under s 522 of the Code of Civil 
Procedure, an appeal lies against a decree given in accordance with an award 
It has been held both by this Court and by the Allahabad Court m Debendra 
Nath Shaw v Anbboy Chum Bagchi (1 L B , 9 Cal , 905) and Lachman Dass 
V Bnjpal (I L B , 6 All , 174), that the answer to this question must depend 
upon whether the award upon which the decree was bas^ was a valid and 
legal award We see no reason to differ from this view of the law As 
therefore in this case the question was whether the award was valid, it is 
clear that the lower Appellate Court ought to have tried the appeals But it 
would be obviously useless to remand the case to that Court , we think that 
as a matter of law the judgment of the first Court should stand 

Upon this point certain cases have been cited before us, in which it was 
held that the award was good, notwithstanding that some of the parties had 
not joined in the reference (5 W B , 130 , 6 W B , 25 , 10 W B , 463 , 
4 C L B , 65) 

We are not quite satisfied with those decisions, and we think that upon 
some future occasion it may be right to review them But until a suitable 
occasion arises, we must be guided by then authority, and we are the more 
disposed to follow them in this instance, because the justice of the case is so 
clearly in favour of that view 

The plaintiffs are here attempting to set aside an award, and a judgment 
founded upon that award, on account of a technical mistake to which, if it is 
a mistake at all, they have themselves been parties They themselves were the 
means of excluding the defendants 9 to 17 from the arbitration proceedings, 
and they never thought of taking the point, upon which they now rely, until the 
award was made again t them 

CM] So far as we can see, the award is a perfectly fair one and the 
plaintiffs have, as a matter of justice, no reason to complain 

Both appeals are dismissed with costs 

Appeals dismissed 


NOTES 

[I FINALITY OF AWARD- 

Under the C P C , of 1882 before tho Privy Council labc of Ghulavt Jilani v MaJionied, 
29 Cal , 1G7, the legality of the award might be made the subject of appeal — 16 Gal , 482 , 
24 Cal , 908 25 Cal , 141 757 27 Cal , 61 , 17 Bom , dbl 20 Bom , 596 , 15 Mad , 348 . 

18 All , 422 See now tho alteration in the CPC 1908 , (1912) 9 A L J , 258 
I LEOALITT WHEN SOME OF THE PARTIES TO A SUIT REFER— 

All tho parties should loin in tho reference, 9 C W N , 873 6 A L J , 333 , 31 All 

450, 8 A L J 645 , 28 Cal , 303 26 Mad , 47 , 11 C W N , 1152 , 33 Cal , 899 

The C P 0,1908 ha^ quahhed the word parties by iddiiig * ' — 14 1 C 

662 ] 
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APPELLATE CIVIL 

The 8th September, 1884 
Present 

Sir Richard Garth, Kt , Chief Justice, and Mr Justice 

Beverley 

In re Sundei Dass Petitionei 

Civil Piocedure Cods — Act XIV of 1882, s 295 — Decree holders sharing 
lateably in sale proceeds mu,t be bona fade decree holders 
The words decree holders or persons holding decrees for money agebinst the same 
judgment debtor ’ in s 295 of the Code of Civil Procedure, signify bcniajide decree holders 
A Court i') bound, in cases falling within this section, to satisfy itself whether the 
claimants arc bona Jidc decree holders within the meaning of the section, and where it is 
unable to satisfy itself as to the bona fides of the claim, the Courts should exclude such 
claimant from the distribution of assets 

On the 9th February 1884 one Hui Pershad Dass obtained a decree in the 
Court of the Subordinate Judge of Arrah for Rs 5,000 against Raghu Nath 
Pershad and six others upon ceitain bundles 

On the 15th March 1884 Hur Pershad Dass sold this decree to one 
Sunder Dass, and on the 18th Match 1884 Sundei Dass applied to have his name 
entered on the record as decree holdei, and on the 3rd April 1884 an order was 
passed granting this application 

Sunder Dass made seveial applications for execution of this decree, and 
the sale of certain properties of the judgment debtor was ultimately hxed for 
the 7th July 1884, the judgment debtoi having obtained a postponement of a 
previous order for sale dated the 2nd June 

On the 7th July 1884 the properties were sold in execution of another 
decree obtained by one Mullick Feda Ah against the same judgment debtors, 
and in consequence thereof the sale in execution of Sunder Dass s decree was 
stayed 

Sunder Dass, under s 295 of the Civil Procedure Code, claimed to 
share rateably in the sale pioceods, but on the 11th July [43] 1884 Feda 
Ah applied to the Court stating that the decree held by Sunder Dass was held by 
him bmamee for the judgment debtor, and that, therefore, Sunder Dass was not 
entitled to share rateably with the other decree-holders 

The Subordinate Judge, by an order dated the 11th July 1884, declined to 
enquire into the question of befia^nee in execution proceedings 

On the 12th July 1884 one Shedeullah Lall presented another petition to 
the same Subordinate Judge raising the same question, and the Subordinate 
Judge, on the 11th July, made an order directing an enquiry into the question 
as to whether Sunder Dass’ decree was held bmtamee or not ♦ 

Sunder Dass thereupon applied to the High Court to have the order of the 
Subordinate Judge, dated 14th July 1884, set aside, on the ground (1) that the 
order of the 11th July 1884 was a final order, and that tfie Subordinate Judge 
should not have gone behind that order and passdd one inconsistent there 
with , and (2) that the Subordinate Judge had no jurisdiction to enter into tlie 
question of bev-amee in a case under s 295 of the Code 

"^Givil Rule No 993 of 1884, againet, the order passed by Baboo Kali K Bannerjee, 
Subordinate Judge of Arrah, dated the 16th of Julv 1884 

9n 
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A rule nm was thereupon granted to Sunder Dass^ oalhng upon Shedeul- 
lab liall to show cause why the order of the Subordiimte Judge should not bo 
set aside 

Upon the hearing of the rule, — ^ 

Moulvi Mahomed Yusirf appeared in support of the rule 

No one appeared on the other side 

The Order of the Court was dehvered by 

Garth, 0 J — Upon the best consideration that we have been able to give 
to this case, we think that the rule should be discharged We granted the rule, 
having regard to the fact that s 295 of the Code introduced a npvel procedure 
in execution oases, and that the point submitted to us had arisen, so far as we 
were aware, for the first time 

We have not had the advantage of hearing both sines , but having heard 
the learned pleader who obtained the rule, we think that it should be discharged 

The person on whose behalf he applied, claimed as a decree-holder to 
share in the proceeds of a sale, which hsid been made [443 execution of a 
decree obtained by another person There were several decree holders who 
claimed a share m those pioceeds, and under these circumstances, the Court, 
under s 295, is bound to divide the assets lateably amongst all the persons 
who bold decrees against the same judgment debtor, and who have not obtained 
satisfaction of their decrees 

The objection taken before the Court below against the decree holder who 
obtained this rule, was, that his decree against the judgment debtbr was not a 
bona fide decree, and that he held it in fact in trust foi the judgment debtor , 
and, if that were true, and the claimants were to share in the distribution of 
the assets, the other decree holders might, under the last clause but one of 
8 295, recover back the mone> from him 

That clause runs thus ** If all or any of such assets be paid to a person 
not entitled to receive the same, any person so entitled may sue such person to 
compel him to refund the assets ** 

Munshi Mahomed Yuhvfi has contended that this clause is in his favour 
He save, that is the only way in which the question can bo properly tried, 
whether his client is entitled to share in the assets or not, and that the Court 
below, in the execution case, had no right to go into the question He contends 
that, so long as his client holds a decree against the judgment debtor, which 
is unsatisfied (let that deciee be evei so fraudulent) still the Court is bound to 
give effect to it, and to allow the decree-holder to share in the assets 

^ We cannot adopt that view We think that the words “ decree holders ’* 
or “ persons holding decrees for money against the same judgment-debtor '' 
in s 295 must mean botui fide decree holders against the judgment-d^tor , and 
if in point of fact the decree which the present applicant holds is a sham dec^, 
we think that the Court has a right to enquire into the question, and to exclude 
bun from |ihe distribution of as^ests 

If this were not so, it is obvious that the section would give rise to a great 
deal of fraud, because any man, who is in difficulties, and likely to have execu 
tiQQS issued against him by bond fide creditors, might always have a number of 
shjto deorees in readiness against himself, to defeat the claim of any bond fide 

creditor who might put m an execution* As soon as the bond fide credi 
tor put m hs execution, and sold the property, these sham decree-holdm, who 
would reidly represent the judgmeht debtor, might come in, mti completely 
sweep all the aseets txo^ tt^e Wa fide decree-holder 
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But thereby says Munshi Mahomed YiMuf, it his client did improperly get 
bold of tbe assets, he mi^ht be made to disgorge them by a suit 

That is perfectly true , but, on the other band, his client might run away 
with the money, and it is not always easy to get back money out of the hands 
of a dishonest person We think that a Court is bound to see, on occasions of 
this kind, when assets are to be distributed, whether the claimants are bond 
fide decree-holders within the meaning of the section , and even if the Court 
should decide in favour of the claimants, the last clause but one of s 295 is 
intended to give the person or persons, who may he affected by that decision, 
the right to bring a regular suit to establish his or their rights 
We think, therefore, that the rule must be discharged 

Buie discharged 


NOTES 

t In (1888) 13 Bom L54 (15G) thi» case was followed , but though doubted in 1 G W N 
C3S (635) it was held in (191:1) 17 G W N 326 328 that the Court could determine whether 
the claimant was a bona fide creditor or not ] 
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APPELLATE CIVIL 

The lOih September, ]S84 
Present 

Sir Richard Garth, Knight, Chief Tustice, and 
Mr Justice Prinsep 

Sotish Chunder Lahiry (one of the plaintiffs, decree holders) Petitioner 

verstis 

Nil Comul Lahiry and others (judgment-debtors) Opposite Parties 

Sale tn execuiton of estate of deceased — Suit agatast representatives of 
deceased husband* s estate 

In 1862 a suit for mesne profits was brought against certain persons as being the heirs of 
one Romanath Lahiry deceased, among whom were his widow and two infant sons , during 
the pendency of this suit, the two infant sons died and the widow was made a defendant as 
representing the estate of her deceased sons 

The suit was decreed in favour of the plaintiffs in 1875 , and on the plaintiffs applying for 
execution, the widow objected that 5 IGths of the properties, against which execution was 
sought was the property of her adopted son [#6] whom she alleged to have adopted in 1874 , 
the adopted son was not made a party to the suit , this objection was overruled, but the same 
objection was taken by the adopted son through his natural father as his guardi^ and next 
friend, and the Court released the 5 IGths share from attachment, and allowed the objection 

Against this order some of the plaintiffs appealed, but pending the appeal another of the 
plaintiffs applied to the High Court under s 622 of the Code of Civil Procedure to have the 
order set aside The Court, whilst refusing to interfere with the order, inasmuch as there 
appeared to be no material irregularity therein, pointed out to the lower Court that the decree 
of 1875 hdving been obtained on account of a debt of Romanath Lahiry*s, and being against 

• Civil Rule No 539 of 1884, against the order of J J S Dnberg, Es<j l&eputy* Com 
niissioner ol Dhubn, dated the Slat of December 1883 t 
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the widow as representing her husband’s (Bomanath’s) estate, the estate would be answerable 
for the debt, whether the widow or the adopted son represented the estate, supposing the 
decree to have been properly obtained The principle in Ishan Chunder MtUer v Bukah 
Al% Soudagur (Marsh , 614) followed 

On the 25th July 1854, one Kali Chundra Lahiry obtained possession of 
certain properties which had been allotted to him undei certain hutwara 
proceedings arising out of a suit brought by his late father against one Boma 
nath Lahiry Bomanath Lahiry died in 1854, leaving two sons, Shib Nath 
Lahiry, the husband of one Bhubunesshuree Dabia, and Nil Comul Lahir> 

Subsequently to the death of Kali Chundra, which took place some time 
between 1854 and 1862 his widows, Goonomonee Dabia and Burroda Sundaiy 
Dabia, with Sotish Chundra Lahiry and Wipendra Chundra Lahiry on the 
28th January 1862, instituted a suit foi mesne profits, on account of the lands 
which had been allotted to Kali Chundra, against the heirs of Bomanath 
Lahiry, who were then in existence, v'iz , Nil Comul Lahiiy, Bhubunesshuree 
Dab^a, widow of Shib Nath Lahiry, and her two minor sons This suit was 
dismissed bv the Court of First Instance On appeal, the High Court remand- 
ed the case to determine the amount of mesne profits recoverable by the 
plaintiffs, and the Privy Council subsequently upheld this latter decree 
On the 6th September 1875 wasilat was decreed During the pendency 
of this suit the two infant sons of Bhubunesshuree died, and the latter was 
made a defendant as representing the estate of her deceased sons, as well as 
the estate of hei deceased husband, being described in tlie decree as ** Bhu 
C«] buneBshuree Dabia, widow of Shib Natb Lahiry, son of Bomanath 
Lahiry ” 


Against this decree of 1875 an appeal was preferied by the defendants 
other than Bhubunesshuree, and the High Court, on the 4th September 1880, 
modified the decree This decree, as drawn up, made tlie appealing defendants 
liable for the amount of wasilat and costs , it was, howevei, amended bv 
making all the defendants in the suit liable foi wasilat and costs 

The plaintiffs applied to execute this decree, but Bhubunesshuree objected 
on the ground that she was not liable under it, and that 6 16ths of the propel 
ties, against which execution was sought, belonged to her adopted son, Toten 
dro Mohan Lahiry, whom she alleged she had adopted some time before the 
decsree was passed, but during the pendency of the suit, vix , in 1874 This 
objection was overruled Thereupon Jotendio Mohan Lahiry, through his 
natural father, one Aukhoy Chunder Singh, applied under s 278 of the Cml 
Procedure Code for the release of 5 16ths of the properties attached, on the 
ground that they belonged to him as tne adopted infant son, stating that he 
was not a party to the suit in which the decree of 1876 had been p a es ed On 
the 3rd December 1883 the Deputy Commissioner of Goalpara allowed this 
objeotion, and released 5-i6ths of the property from attachment Against this 
order (the decree holders) Burroda Sundary Dabia and her two minor sons 
preferred^n appeal to the High Court, but previous to the heanng Sotish 
Chundra Lahiry, one of the plaintiffs in the suit, applied to the High Court 
under s 622 of the Code to set aside the order of the 31st December 1883, 

for the amendment of the decree by adding the name of Jotendro Mohan 
Lahiry as a party defendant to the suit 


U|^n this application a rule was granted calling upon the judgment^ebtor 
Jotendro Mohan Lahiry, through his father Aukhoy Chundra Shwh to 
show oause why the order of the 3l8t December 1883 should not be set 
and why, it necessary, the decree of the High Court, dated 4th‘Septetnbw 188o’ 
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should not be amended by adding therein the name of Jotendro Mohan Lahiry 
through a properly constituted guardian 

Mr Phtlltps, Mr W K Das^ and Baboo Upendra Chunder Mittra 
appeared to show cause against the rule 

[Ml Mr Phillips —The question is, whether this order of December 188S 
IS a proper order, and whether the Court will interfere with it under s 622 
The order is one of a competent Court exercising jurisdiction, and determining 
that the claim ought to be allowed The order is not now up on appeal, and 
it IS no question whether the Court has passed a correct order on the facts , it 
IS not a question as to whether the Deputy Commissioner has decided on 
erroneous principles 

[Garth, C T — Although we may not be able to interfere under s 622 
theie IS no reason why we should not explain to tlio Court below what is the 
law on the subject ] 

Mr Evans, Baboo Annoda Pei shad Baneijee, Baboo Mohesh Chnndei 
Chowdhiy, Baboo Mohtni Mohan Eat and Baboo Iswaia Chundia Chiickia 
haiti in support of the rule 

Mr Evans — The orde** is a misconception of jurisdiction , the suit w as 
instituted in 1862 against the widow and hei two minoi sons as representa 
tives of the estate of her husband It may turn out that the adopted son is the 
pel son entitled, yet, as we obtained a decree igainst the estate of the husband, 
we weie entitled to execute our decree notwithstanding the adoption See 
Ishan Chundia Mittei v Baksh Alt Sondaqai (Marsh, 614) Court of Waids v 
Maharajah Coomar Bamaput Sing (10 B L R , 294 j , Jotendro Mohun Tagore 
\ Jogul Kishore (I L R , 7 Cal , 357) 

Is it not a material iiiegularity if Jotendra Mohan comes in and asks foi 
the release of the estate ^ The answer is, it ought not to have been ti led as a 
claim at all It is an abuse of the claim sections to ti\ and prevent us horn 
executing our decree 

The Order of the Court was delivered by 

Garth, CJ (Prinsep, I, concumng ) — This was a rule obtained by 
Mr Evans calling upon the claimant m the execution proceedings in this case to 
show cause why the order which had been made by the Deputy Commissioner, 
leleasing certain property from attachment (which piopeity is now supposed to 
belong to the claimant) should not be set aside, upon the ground that it was 
made with material irregularity 

C49] The circumstances are these The suit was brought, so far back as 
the year 1862, by the present plaintiff against the widow and the two minor 
sens of Shib Nath Lahiry for mesne piotits, and that suit e\entually came 
before the Privy Council, and the Privy Council made a decree in favour of the 
plaintiff and sent the case back, in order that the amount of the wasilat should 
be ascertained 

Subsequently, in the year 1874, the widow professed to adopt, ^and is said 
to have adopted, the person whom I call the claimant The ultimate decree 
that was obtained was obtained in the year 1880 Certain property was then 
attached as liable to satisfy the decree, and an application was afterwards 
made by the claimant to have the property released from attachment, upon the 
ground that he was in possession of it , or rather, that the widow was in 
possession of it for him, and that he was in point of fact, in possession of it and 
not the widow , and the Deputy Commissioner made an order that the pro- 
perty should be released from attachment 
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This IS the order against which this rule was obtained , it is said that the 
Judge acted with material irregularity in making that order 

We cannot see that he acted with any irregularity He might have made 
a mistake in making such an order , but it was for him to determine whether 
the attachment should, oi should not, be set aside, and under different oir 
eumstances the order which he made might have been a proper one But he 
probably was not aware of the difficulty which often attends the solution of 
questions of this kind m point of law 

If the decree which was obtained was virtually a decree against the 
husband s property, it would bind that property, whether the person sued was 
the widow, or the adopted son 

It is not for us to determine here what was the legal effect of the decree , 
but so far as we can understand, the decree was in the first instance obtained 
against the widow as representing her husband s estate , and it also appears 
to have been obtained for a debt of the husband Therefore, whether the 
widow now properly r^resents the estate, oi the adopted son properly repre 
sents the estate, the LdD] estate would nevertheless be answerable for this 
debt, supposing the decree to have been properly obtained 

This case would seem to come within the principle of a case decided some 
years ago in this Court, and which was afterwards approved of by the Pnvy 
Council — the case of Ishan Chimdei Mi tier v Baksh Ah Sotidagur (Marsh , 614) 
The circumstances of that case were these A widow was there sued 
upon a bond, which had been given by her deceased husband, and at a time 
when she was not the heir of her husband , because the heir of the husband 
was her son, of whom she was only the guardian 

The suit, nevertheless, proceeded against the widow, and a deciee was 
obtained against her , and under that decree the husband s property was sold 
The son then brought a suit to recover this property, upon the ground 
that at the time when the decree was obtained against the widow, and the 
propel ty sold, she did not properly represent the estate , but it was held, 
that as in point of fact she was the registered owner of the property, and as 
the suit was brought against her in respect of her husband's debt, and as by 
the terms of the decree the estate was rendered liable for the debt, the sale 
under the decree against her bound the property, although her son was no 
party to the suit The principle of that decision has been adhered to in 
several other cases, snd has been confirmed by the Pnvy Council In the case 
of the General Manager of Eaj Durbhanga v Maharajah Coomar Bamaput Stngh 
(14 Moo I A , 605) the suit had been brought by A against B for arrears of 
rent, and (B having died pending the suit) a decree was obtained by A against 
B*s widow, who had been made a deiendant in his stead Under that decree 
an execution was issued and ** the interest of the tvidow " was sold under that 
decree The widow m fact did not represent the estate of her husband, because 
there was a son who was the husband s ^eir The sale was subsequently called 
in question by a creditor , and it was hel^ by the Privy Council that, although 
the son never made a party to the proceedings, and although the lyidow 
did not properly represent the estate, still as the decree was obtained against the 
estate the sale [61] under the decree passed the husband's property In that 
case their Lordships say The whole proceeding, if fairly looked at, amounts 
to this — that the estate of Gourpershad (the father) was sold under that decree in 
exiN^ution iox his debt, and that the interest of his widow, the registmd 
pi^prietm and ostensible owner of the estate, and also the interest of the son, 
if he bad imy mt^est, was bound by that decree If that be so, the questum 
arises, whether the respondent, the plaintiff in the suit bebw, has any ground 
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upon which he can come in and impeach the sale It appears to their Lord 
ships, that he can claim only what interest remained in Gourpershad, and that 
substantially the proceedings would be a bar to any claim on the part of 
Hurpershad ’* And further on their Lordships say ** Their Lordships also 
desire to add that they are unable to see any substantial distinction between 
this case and that ollshan Chunder Mtiter v Baksh Ah Soiidugar (Marsh, 614) 
They entirely agree in the principles expressed by Chief Justice PEACOCK in that 
case, and think that they govern the present case ” 

There is also another authority in I L B , 7 Gal , 357, in which the 
oases on this subject are reviewed, and in which this same doctrine was acted 
upon 

Therefore, if, as would appear to be the fact, the decree in this case was 
a decree against the husband’s estate, and it was obtained against the widow 
as representing the husband’s estate, it seems, accoiding to the principle ot 
these cases, that it would bind that estate whether the widow or the adopted 
son was the proper representative 

Under these circumstances, apparently, this property was attached, and 
the adopted son comes in and makes an application to the Court to have the 
property released from attachment Probably, if the Judge had been awaie of 
the authoiities that I have quoted, instead of making the order which he did, 
he would have suggested, what 1 am about to suggest now, that the adopted 
son should be made a party to the proceedings (which would be, of course, 
perfectly fair), but that the attachment should continue, unless the adopted son 
were able to show some good cause why the sale should not take place 

If the decree were against the estate, it would seem, so far [82] as we 
can see, to matter very little whether the widow or the adopted son was the 
proper representative But it is quite iiglit that the adopted son should be 
made a party to the pioceedings, in ordei that, it there was any good reason 
against the sale, he might be able to show it 

\fter the observations that we have made, the plaintid will see that his 
proper course will be to make an application to the Court below, to have the 
adopted son made a party to the proceedings 

What we are asked to do now, is to set aside the order made by the 
Deputy Commissioner, releasing the piopeity from attachment or to make the 
adopt^ son a party to the proceedings We have no power to do either one or 
the other We have no materials before us, which would justify us m settin;^ 
aside the order , nor have we any power in this Court to order that the adopted 
son he made a partv to the proceedings That, of course, must be the subject 
of an application to the Gou^ below 

If the adopted son is made a part> to the proceedings, and another 
attachment is then issued, the order which has been made will be no bar to the 
execution 

We therefore think that the rule should be diseharged, but, undei the 
circumstances, we make no order as to costs 

Buie discharged 

NOTES • ' ' 

( With referonco to tho remark that there may bo joinder of parties in execution, 
Mr Hukm Ghand m his Civil Procedure (1900), Vol I, p 448, observed “ The joinder was 
not said to be under sec 39, CPC, 1882, andnotoul} no authority was cited in support of 
the course, but the opinion wSs ultra vires ** See also (1887), 10 All , 97 

As regards the substantial representation lu suits and execution proceedings, sec (1888) 
16 Cal , 40 16 I A 195 , (1888) 11 Mad , 408 (1885) 9 Bom 429 , (1897) 2 C W N , 251 , 

(1896) 30 Bom , 33^(344) , (1896) 31 »om , 539 (1900) 35 Bom , 337 ] 
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OBIMINAL MOTION 

The 9th October, 1884 
Present 

Mr Just;ce Wilson and Mr Justice Macpherson 

In the matter of Hari Mohun Thakur and another Petitioners 

versus 

Kisson Sundari and another Opposite Parties 

Burden of proof — Easement — Act X of 188^, s 147 

The right to restrain another from exercising ordinary proprietary rights over his own 
land IS of the nature of an easement different from the ordinary rights of owners of land , 
the burden of proof would therefore he upon the party alleging such rights 
This was a proceeding under s 147 of the Criminal Procedure Code 
The parties were zammdars of Chunderpore and Amkhuria respectively, in the 
district of Bhagulpore The dispute arose owing to the Amkhuria zammdars 
having used the water of a certain reservoir bv cutting the spur of an old bund 
It was [53] admitted that the hathu or spur in question lay wholly within the 
village of Amkhuria The Court of First Instance (the Deputy Magistrate) held 
that as there was no reliable evidence to show that the Amkhuria party had, on 
any previous season during several years prior to the dispute, used the water 
of the reservoir by cutting through the spur, they should refrain from doing so 
now The Amkhuna party applied to the High Court to have that order set 
aside It was contended on behalf of the petitioners that, inasmuch as the ditch 
in dispute lay admittedly within their zamindari, the Deputy Magistrate ought to 
have called upon the opposite paj ty to abstain from inteifenng with the cutting 
of the and that the provisions of s 147 weie wholly inapplicable to 
the case 

Mr Jackson and Baboo Clonesh Chundei Chmidei tor the Petitioners 

Mr M M Ohose, Mr 0 C Mulltck and Baboo Cham Chariin Mitter for 
the Opposite Party 

The Judgment of the Court (Wilson and Macpherson, JJ ) wa«> 
delivered by 

Wilson, J» — It appears to us that the order of the Deputy Magistrate in 
this case cannot be sustained The controversy was between the pioprietors 
of two neighbouring properties In the proceedings before the Deputy Magis 
trate, the parties of the first part were the proprietors or persons connected 
with the proprietors of village Chunderpore The parties on the other side 
were the proprietors or people connected with the proprietois of village 
Amkhuria Now, it appears that there is a reservoir of some considerable 
size, which stands mainly within the bmits of Chundeipoie, but partly 
within the limits of Amkhuria, tod paitly within the precincts of another 
property belonging to persons different both from the first and second 
party The reservoir is secured by a bund running along its noith side 
with a spur at the western end, and a spur at the eastern end, both running 
southerly, the western spur and the adjacent portion of the reseivoir 
being within the limits of Amkhuna It appears that in the present yeai the 

* Crmiuml Revision No 352 of 1884 again t the order of Baboo Ram Naram Banorji, 
Peputy Magistrate of Bhagulpore, dated the 15th September 1884 
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Amkburia people set about cutting a passage or ditch through the western 
CM3 spur, m order to draw the water of the reservoir to their village 
Amkhuna, and this was objected to by the Chunderpore people, and there 
being information that a breach of the peace was imminent, proceedings were 
taken under s 147 Now, it is necessary, in order to appreciate these pro 
ceedmgs, to see exactly the position m which the parties stand The Amkhuna 
people stand simply upon then ordinary proprietarv right as owners of the 
lands of Amkhuna They claim a right which prtmd facie all proprietors aie 
entitled to exercise, viz , to cut a bund on their own land, and use the water 
standing on their own land On the other hand, the Chunderpore people 
claim a right, which thev may very well have, but which it lay upon them to 
establish, viz , to restrain the Amkhuna people from exercising ordinary pro 
pnetaiy rights over their own land That is a right of the nature of an 
easement different from ordinary rights of owneis of land And in order to 
entitle them to ask for an order under s 147, the Chunderpore people had to 
satisfy the Magistrate that the alleged right existed , that is to say, that the 
Chunderpore people had the right ol restraining the Amkhuna people from 
doing as they would on their own land The Deputy Magistrate, before whom 
the matter came, appears to us to have misunderstood the question which he 
had to deal with He assumes that the question befoie him was not as to the 
easement alleged by the Chunderpore people, but the right of the Amkhuna 
people to cut their own bund and draw water standing on their own land 
The finding which he arrives at is this **The Court finds that the second 
party did not exercise any right in drawing water from the Banhara bund 
by cutting its western path for several years, and that they took no water from 
it by opening kunwas during the season next preceding such institution, and 
therefore the Court directs that they must not do so now, and that the western 
bottom be not cut till they obtain the decision of a competent Civil Court 
adjudging them to be entitled to do such thing The Deputy Magistrate appears 
to us to have wholly misunderstood the question befoie him He threw the bur 
den on the wrong side, and his findings are insufficient to support the order that 
he has made It is not necessaiy for us to say anything about the view taken 
by [fiS] the Deputy Magistrate of the proviso to s 147 Whether that proviso 
really has any application to a case of this kind is a question of considerable 
difficulty, and one as to which we are not disposed to express any opinion at 
present It is sufficient to sav that in our judgment the order made by the 
Deputy Magistrate is not supported bv any finding which he has arrived at, 
and that this order must therefore be set aside Any costs that may have 
been paid under the orders of the Court will be refunded 

Order set aside 

NOTES 

iSee also 8 C W N ^59 . 29 Blad ,97 15 M L J 394 ] 
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APPELLATE CIVIL 

The 12th September^ lH84f 
Present 

Mk Justi€;e Pbinbbp and Mr Justice Macpuebson 

Beohaiam Dutta (Judgment debtor) Appellant 

versus 

Abdul Wahed and others (Decree holdeis) Bespondents 

Executiou of detiee — Limitation — dppltcaiion for execution by what 
limitation goocnicd — Act XV of 1877 — let XIV of 1859, s 20 — 
Proceeding to enforce judgment 

Act XV of 1877 operator from the date on which it came into force a& regards all 
applications made under it 

Behary hall v Ooberdhun hall (1 L R 9 Cal 44b) disseuted froln 

An application for execution was made on the 2nd of March 1872 In the execution 
proceedings certain properties were attached and a salt procUmation was issued A claim to 
a portion of the properties was then preferred by third parties, and allowed on the 17th of 
June 1673 The decree holder failed to take necessary measures to bnng the remainder of 
the property to sale, and the case was struck ofi on the 4th of July 1873 A subsequent 
application for execution was made on the 14th of June 1875 

Held, that the subsequent application was not barred b\ the provisions of s 30 Act 
XIV of 1859 

Bona fide proceedings in resistance of a claim to attach properties arc proceedings to 
enforce a decree within the meaning of s 30 of Act XIV of 1859 

In this case Abdul Wahed and others were the holders of a decree obtained, 
on the iOth January 1872, on a bond against one Bechaiam Dutta The 
first application foi execution of this decree was made on the ^nd March 
1872, the second on the 14th June [583 1B75, the third on the 11th June 
1878, the fourth on the 8th lune 1881, and the fifth and last on the 10th 
March 1883 The judgment debtor, on this last application, objected that 
execution was barred by limitation, inasmuch as the application of the 14th 
June 1875 was not made within three yeais from tlie date of the application 
made on the 2nd March 1872 The Munsif decided against him, and the 
judgment-debtoi appealed to the District Judge 

The judgment of the District Judge was as follows — 

In his application of the 14th August 1883 to the Munsif, the appellant 
asserted that the decree had been pronounced ex parte, and that execution 
had not been sued out wtthin three years of the date thereof Both these 
allegations being admittedly false, he changed his ground at the hearing and 
urg^ thatthe decree could not Jje executed, inasmuch as the second application 
for execution was not presented within three years of the date of the first 
Such was unquestionably the fact, but it cannot avail the appellant The 
Judge who entertained the second application for execution had junsdiction to 
determine whether it was or was not within time He decid^ that it was 
According to Mungtd Proshad Duetut v Onja Kant Lahiri (I L, B , 8 Cal , 

* Appeal from Appellarte Order No 40 of 1884, ogaiu^t order of J F Bradbury, 
Esq , Judge of Backergungb, dated 33nd of December 1888, a£Birmmg the order of Baboo 
Chandra Noth Ghose, Third Sudder Murusif of Baribal, da(bd the 17th of September 1868 
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SI), the application of 187S should have been held to be governed by Act XIV 
of 1659, but inasmuch as till the publication of the Privy Council decision 
above cited, all the High Courts m India mvanably held that the law of 
limitation in force at the time of the presentation of an application for execu- 
tion governed such application, I do not suppose the provisions of s 20, Act 
XIV of 1859, were considered when the appbcation of the 14th June 1875 was 
admitted Admitted however it was, and a notice, under Act VIII of 1859, 
s 216, issued thereupon, but no further proceedings were taken Upon the first 
application immoveable property had been attached and notified for sale To 
a portion of the property attached a claim was preferied, and the claim was 
allowed on the 17th June 1872 The sale of all the property attached seems 
to have been unnecessarily stayed on account of the claim preferred to a 
fraction only thereof, and the first application finally proved intructuous 
Upon these facts I think the Munsif would in June 1875 have been justified 
in considering that the requirements of s 20, Act XI\ of 1859, had been 
complied with , even however if such a finding cannot be supported, and should 
be deemed erroneous it became final long ago Not onl> the Court which 
entertained the application of the 14th June 1875, but those Munsifs who 
received the applications of the 11th June 1878 and the 8th June 1881 
pronounced by implication that the apphcation of the 14th June 1875 was in 
time, for unless it had been within time, the subsequent applications were clearly 
barr^ by [67] limitation On the application of the 11th June 1878, two 
attachments issued, but without result, and the proceedings thereon terminated 
infiuctuously on the 12th December 1878 The next application was equally 
mfructuous A notice issued under s 248 of the Civil Procedure Code and 
nothing more was done In this instance, as in every other where proceedings 
in execution have been piotracted, remissness on the decree holder’s part 
may be safely assumed The respondents might unquestionably have prose- 
cuted their decree with much moie diligence than they exhibited, but in 
applying m 1883 the provisions of s 20 of Act XIV of 1859, if they be apph 
cable, it should I think be recollected that till the publication of Mungtil 
Proshad Dichit v Grt^a Kant Lahm (I L B , 8 Cal , 51), parties. Courts and 
pleaders were alike under the impression that provided application succeeded 
application within three years, that sufficed to keep the decree alive It would 
be unjust, therefore, to impute to the decree-holders bad faith, because they did 
not do moie than what Act IX of 1871, the law which they and their advisers 
conceived to govern the execution of their decree, required Section 20 of Act 
XIV of 1859, if it applies, does not I consider bar execution of their decree It 
18 true indeed that even on the hypothesis of the applicability of Act IX of 
1871, the petition for execution of the 14th June 1875 was out of time, but 
Mungul Proshad Dichit v Onja Kant Lahti / (I L B , 8 Cal , 51), 1 apprehend, 
prohibits our now questioning its admissibility The admission thereof, by a 
Court possessing jurisdiction over it, having not been set aside, is final, and 
has been since confirmed by implication whenever *a subsequent application 
for execution has been entertained and acted upon The appellant has changed 
his ground more than once I have clearly stated what his contention before 
the Munsif was In appeal he has aigued further that the application of 1878 
likewise not having been prosecuted in good faith was insufficient to save 
limitation 

For the reasons recorded above, I do not consider that any of the apph 
cations for execution were barred by Act XTV of 1859, and Mungul Proshad 
Dtchtt V Ort$a Kant Lahin (I L B , 8 Cal , 51) prevents our calling m ques- 
tion the admissibility of any but the last On the last, the question might have 
aiisen whether that of 1881 had been prosecuted with sufficient diligence to 
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save limitation , but this only on the assumption that Act XIV of 1859 governs 
the execution of the respondents' decree The Munsif has acted on that hypo- 
thesis, and he may be right in holding that the repeal of Act IX of 1871 
by Act XV of 1877 has made no difference In Behary Loll v Ooberdhun Lull 
(I L B , 9 Oal I 446), Mitteb and NOHBIS, JJ , expressed the view adopted 
by the Munsif, but in a later case of Radha Ptos^ Sintfh v Sundur Lai (I L 
B , 9 Cal , 644), Mitter and Field, JJ , refused to determine the question 
whether after the passing of [583 Act XV of 1877, Act XIV of 1859 could be 
deemed to still govern the execution of any deciee whatsoever Under these 
circumstances, I think the Munsif wisely decided in favour of the right to 
proceed, and I affirm his decision with costs 

From this decision the judgment debtor appealed to the High Court 

Baboo Chvndei Madhuh Ghose and Baboo Toge^h Chundei Roy for the 
Appellant 

Baboo Rash Behan Ghose for the Bespondent 

The Judgment of the Couit (Prinsep and Macphi-bson, TJ ) was as 
follows — 

This IS an appeal from an older directing the execution of a dectee passed 
on the 10th of January 1872 The question is whether the execution is barred 
by the law of limitation 

The lower Court assumed that the whole proceedings, up to and inclusive 
of the last application for execution, are governed by Act XIV of 1859, but this 
seems to us to he an incorrect assumption The Tud'cial Committee of the 
Privy Council has held in Mungtil P}oshad Dichit \ Gnja Kant Lahm that 
the provisions of the Act IX of 1871 do not apply to any suit, oi to any appli 
cation in a suit, instituted before the 1st of April 1873, and that an application 
for the execution of a decree is an application in the suit in which the decree 
was obtained The effect of this decision is, that so long as Act IX of 1871 
was in force. Act XIV of 1859 governs all applications foi the execution of a 
decree passed in any suit instituted before the 1st of \pril 1873 Act IX of 
1871, which repealed Act XIV of 1859, was, however, wholly repealed by Act 
XV of 1877, which came into force on the Ist of October 1877 The latter Act 
contains no saving clause similar to that in s 1 of Act IX of 1871, and which 
made the Act of 1871 inapplicable to any suit instituted before the Ist of 
April 1873 

Consequently, in our opinion, Act XV of 1877 operates from the date on 
which it came into force as regards all applications made under it In the 
case of Behary Lall v Qoberdhun Lall, [59j Mitteb and Nobbir, JJ , no doubt 
held that the provisions of Act XV of 1877 did not apply to ap application for 
the execution of a decree obtained before that Act came into force. 

In a subsequent case reported in I L B 9 Cal , MiTTEB, J , seems to 
have doubted the correctness of his decision in Behary Lall v Goberdhun Lall 
and we learn that the same learned Judges have since reconsidered the matter 
and have ^ come to a different conclusion There is, therefore, no authority 
opposed to the view which we entertain 

In the present case applications to execute the decree were made on the 
following dates — • 

2nd March 1872 
14th June 1875 

11th June 1878 

8th June 1881 

10th March 1883 
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The last three being governed by the present Limitation Act (XV of 1877) 
are within tiitoe under clause 4, art 179 of schedule II It is contended, 
however, that as the application of the 14th June 1875 was, when made, 
barred by limitation, the decree is dead and cannot be revived by any subse 
quent proceedings It is unnecessaiy to consider whethei the circumstances 
in this case and in the case of Mungid Pfoshad Dichit v Gn^n Kant Lahtn are 
similar as regards the action of the Couit in connection with the subsequent 
applications, because we think that both Courts have rightly held that the 
application of the 14th June 187*5 was not baried under the provisions of s 20 
of \ot XIV of 1859 In the execution proceedings of 1872 property was attached 
and a sale proclamation was issued , a claim to a poition of the pioperties was 
then pieferred bv third parties, and allowed on the 17th Tune 1872 The 
decree holder failed to take necessary measures to bring the remainder of the 
propert\ to sale, and the case was struck ofl on the 4th of luly 1872 The 
application of the 14th June 1875 was, therefore, within time, if the period of 
three \ears is calculated from the date when the claim case was disposed of 
We think it can he so calculated 

rei] Both Gouits ha\e found that the plaintiff was, up to the 17th of 
Tune, earnestly resisting the claim which, till disposed of, was a bar tofuithei 
proceedings 

Bona fide pioceedings in lesistance of a clxim to ittach pioperties are, 
we think, pioceedings within the meaning of s 20, \ct XIV of 1859, taken to 
enfoice the deciee We theiefoie dismiss the ippeal with costs 

Appeal di^mi^^ed 


NOTES 

{ As rogirdn retiospcf tivit\ seo (1894) 18 Mad 482 (48^) (1889) 16 Cal 207 10 C L J 

[81] PRIVY COUNCIL 

The ^Oth, Jlst ami Mih Jiint, 1684 
Present 

Loud Watson, Sii B Peacock Sir R P Collifr, Sir R Couch, and 

Sir \ Hobhousf 

Ajit Singh (Plaintiff) \ppellant 

vei ms 

Biiai BahadAi Singh and another (Defendants) Respondents 

and 

Bijai Bahadur Singh and another (Plaintiffs) Appellants 

%ersns 

A] it Singh (Defendant) Respondent 

[On appeal fiom the Court of the Judicial Commissioner of Oudh 1 

Equitable conditions — Cancellation of deeds of sale and hypothecation 

for fraud 

Upon the cancellation of instruments of hypothecation and sale on proof of Jfraud and 
collusion between the grantee, who had advanced money, and the manager of the grantor s 
estate, the grantor having been unduly influenced in the transaction, held, that the 
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condition of cancellation should be, not the repayment of all money received by the manager, 
but only of sums shown to have been paid to the grantor personally, and of such sums 
received by the manager, as he would have been justified in borrowing in the course of a 
prudent management of the estate 

Appeals, with oross-appeals (oonsohdated and heard as one), from two 
decrees of the ludicial Commissioner of Ondh (17th January 1882), confirming 
with a modification, two decrees of the District Judge of Bai Bareli (31st Mav 
1881) 

These consolidated appeals, and cross-appeals, were preferred in two suits, 
of which the first was instituted by the appellant, Baja Ajit Singh , and the 
second, in the nature of a cioss suit, was instituted by Baja Bijai Bahadur 
Singh, and his wife, Bam Janki Kunwar 

The judgment of the Oouit of First Instance, the District Court of Bai 
Bareli, granting in pait the lelief piayed, was, with a modification in the decree 
made in the second suit, confirmed on appeal, and cross-appeal, by the 
Judicial Commissioner, who afterwards admitted the present appeal as invol- 
ving substantial questions of law 

The object of the suit brought by the appellant, Baja Ajit Singh, who was 
talukdar of Tarwab and also carried on business [62] as a money lender, was 
to have enforced against the respondent and cross appellant, Baja Bijai 
Bahadur Singh, talukdar of Baklolpui, a mortgage executed by the latter on 
the 19th Tune 1878 The object of Baja Bijai s cross suit was to have that 
mortgage deed set aside, as well as a subsequent deed of sale, of certain 
villages, executed by him, to the appellant on 26th May 1879, and to have 
accounts taken The ground oi this suit was that the execution of the above 
instruments had been obtained by undue influence, exercised on Bijai by this 
appellant, and Bijai s kartnda, or manager, named Wahaj-ud-dm, they having 
been in collusion 

The Courts below concurred in finding that Bijai, though not insane, or 
an idiot, was of feeble intellect and liable to be imposed on , also that the 
appellant, Ajit Singh, without occupying a fiduciary position in the techmeal 
sense, had been able to influence the former, and that he had colluded with 
Wahaj ud din, whom he had recommended to Bijai As the result, this appel 
lant was declared entitled to recover only the amount of the advances made 
with eight per cent interest thereon 

On this appeal — 

Mr E Macnaghten, Q C , and Mr Tt V Doyne, for the appellant and cross 
respondent, contended that the judgments of the Courts below weie not sup- 
ported by sufficient evidence ot undue influence, or of collusion between the 
appellant and Wahaj ud dm , that the rate of interest Claimed was not 
excessive , and that the equity had been carried too far against Ajit Smgh 

Ml J F Leith, Q C , and Mr C W Arathoon, for the respondents and 
cross appellants, contended that Bijai was only liable for what had been 
received bv him, or had been borrowed for his benefit A case for further 
equitable relief had been established 

Mr i? F Doyne, m reply, cited Smith v Kay [7 H L Ca (1861), 760] , 
Nemllv Snelhng (B B , 15 Ch Div , 679) 

Their Lordships' Judgment was, at the conclusion of the arguments, 
delivered by 

Slv R. P* Oollier — ^These appeals are in two suits The first [683 
was itistitutsd by Ba]a A}it Bmgh against Baja Bi}ai Bahadur and Bant 
Janfei Kunwar, his wife, who is an independmt talukdar, to reoover a sum of 
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Bs 1,37,000, pimoipal and interest upon a hypothecation bond of the 19th 
June 1878, fiom Bijai, against him personally, and for enforcement of a hen 
against the hypothecated property The second suit was instituted by Bi]ai 
and his \^ife against Baja Ajit Hingh , and it prayed for the recovery of posses 
Sion, together with mesne profits, of certain property comprised in a sale deed 
of the 26th May 1879, and for cancellation of the deed on the ground of 
fraud, undue infiuence, and want of consideration 

The issues framed m the two suits were these In the hist suit-~(l) 
** Was the defendant No 1 (Bijai Bahadur) in an unsound state of mind when 
he executed the deed of the 19th June 1878^” (2)“Was it executed under fraud 
and undue influence (3) “ Did the plaintifl (Ajit Singh) occupy a fiduciary 
position with reference to defendant No 1 (Bijai Bahadur) (4) ** Was the 
deed executed without consideration having been received by defendant No 1 ?*’ 
In the next suit the issues were these (1) Was the sale deed executed while 
Bijai was in a sound state of mind (2) “ Was the deed executed undei 
fraud or undue influence (1) The question of consideration 

The findings of the Judge in the Court of First Instance on those questions 
are as follows On the question of the incapacity of Bijai * I am of opinion 
that Bijai's mental capacity is of the lowest older short of idiocy oi insanity , 
that he has always been incapable of undeistandmg complicated matters of 
business or exercising an independent judgment As to fraud and undue in 
fluence “Bearing in mind the weakness of Bijai Bahadur’s mental faculties, 
the fact that Wahaj-ud din and his adherents, in collusion with Ajit Singh, 
were encumbering his estate , the peculiar circumstances which have already 
l)een mentioned in this judgment , the unconscionable and exorbitant nature 
of the transactions themselves, I am of opinion that the hypothecation deed 
of 19th June 1878 (on which this suit is based) and the sale deed of the 26th 
May 1879 were executed under fraud and undue influence ’ With respect to 
the question of fiducial y position, he finds that Ajit was not, technically speak 
mg, in a [ 84 ] fiduciary position quoad Bijai With respect to the consider 
ation, he finds that some consideration was advanced , and the eflect of his 
judgment is to order the deeds to be cancelled, but to remain as security foi 
the payment by Bijai of such consideration as he received This portion 
of the judgment will be more particulailv leferied to bv and b>e This judg 
ment of the Subordinate Judge was aflirined by the Judicial Commissioner of 
Oudh Against these judgments there are cross-appeals 

The findings on the subject of fraud and undue influence are findings of 
fact, and their Lordships adhere to the rule, which they have moie than once 
laid down, that Jthey will not, except under peculiar circumstances, interfere 
with findings of fact by two Courts But it has been contended on behalf of 
the appellant m the first suit that there was no evidence to support the find 
mgs of the Judge , 

This makes it necessary, not indeed to review the evidence at length, but 
to state shortly some of the main outlines pf it It appears th^t Ajit and 
Bijai were two neighbouring talukdars, distantly related Ajit was the elder 
He was a man ^f acute intelligence, and carried on the business of a monev 
lender Bijai was of weak intellect, had been paralysed* soon after his birth, 
and was afiBiicted with epileptic fits, the tendency of which would be to deteri 
orate what understanding he had Bijai, on his father s death, appears to 
have taken possession of the ancestral estate, and to have so mismanaged it 
that the Court of Wards thought it necessary to take the management of it 
upon itself ^ Zn 1870 Bijai applied to be lestored as ipanager , and having 
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been ezaminod by the Court of Wards, the estate was reieased to him The 
view taken of bis capacity by the Court at that time appears from a judgment 
to be found at page 25 of the record *' The Court concurs with the assessors 
that the defendant, ^ja Bijai Bahadur Singb, is not of unsound mind 
and incapable of managing his affairs He is feeble, and doubtless easily 
influenced by artful persons, and incapable of any great effort of body or mind, 
but he IS not at all incapable in the sense meant by the Act " Then they go 
on to say ** Decree for the defendant,’* on the ground that he is not a 
lunatic ”, whereupon C«8] the management of this estate was, then Lord- 
ships cannot help thinking unfortunately for him reintrusted to him 

With respect to his capacity there is some evidence given bv himself in 
this record, by which, if it is correct, — and it was foi the Suboidinate Judge 
who heard the witnesses to determine whethei it lepiesented or not the true 
state of his mind, — it would appear, although he signed various deeds that 
were put before him, he was not acquainted with the nature of then contents , 
and that evidence, as far as the accounts aio concerned, is to some degree 
corroborated by that of Wahaj ud-din, his agent, who says the accounts weie 
written in Persian, a language which he did not understand Their Lordships, 
therefore, think there was ample evidence on which the Judge was justified in 
his finding as to the capacit> of Bijai Tins being so, it is obvious that a 
neighbour and a relation, of acute intelligence, would, in all probability, exercise 
a great influence ovei him Upon his being leinstated in the management of 
his estates, it became necessary for him to borrow for the purpose of paying 
arrears of the Government revenue, and in 1872 it appeals that he sold some 
50 villages to Ajit for the sura of Es 1,25,000, the greater portion of which 
was appropriated to the payment of the Goveinmenf levenue That trails 
action has not been impugned, and it will not be necessaiy fuithei to refer to 
it At that time, in 1872, the two talukdars seem to have been somewhat 
estranged In 1875 they weie leconciled About the time of the reconcile 
ment Ajit took occasion to advise Bijai to employ as his agent, oi kannda, a 
man of the name of Wahaj ud dm Wahaj ud din was entrusted by Bijai with 
extraordinary powers We have a document styled a safnmm, of the 25th 
August 1875, wherein Bijai entrusts to his n anager powers of appointing 
general agents , of dismissing and confirming puiivarn and chowktdars , of 
executing documents, leases, and so on jiowei of bon owing money powei of 
executing simple bonds for boirowing money, or borrowing money by 
hypothecation or usufructuary mortgage of propeity , and a number of powei s 
which the Judge of the Court of First Instance describes as ** making him in 
effect the proprietor of the estate ’ This document was little less than an 
abdication on the part of [ 66 ] Bijai of his ownership of the estate in favoui of 
the manager It appears to then Loidships that a man in lull possession of 
his faculties would not execute a document ot this kind This manager, 
Wahaj ud din, in pursuance of the powers here given him, hired avast number 
of servants, disjilacing the bid Hindu servants of Bijai by bis own friends and 
proteges, as they are somewhere called, so that Bijai was surrounded by 
Wahaj ud dm and Wahaj ud din’s Mahomedan adherents It seems by the 
evidence of several of the witnesses that Ajit and Wahaj-ud din were in the 
habit of communicating together, and that Ajit exercis^ great influence Over 
Bijai The powers of boirowing given to Wahaj ud dm were soon exercised 
In December of that year, a bond is prepared by Wahaj ud-din, and is executed 
by Bijai, whereby be borrows a sum of Bs 6,000 of Ajit at the rate of 24 per 
cent The principal of that sum, together with interest, accumulated , and m 
February 1876, two months aftei another bond of Bs 9,000 was given , and 
without going through the details of all these transactions, it appears that as 
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many as 12 bonds were taken by Ajit from Bijai in the couise of about three 
and a half years, the interest and the principal rolling on until finally it reached 
the sum of Bs l,d7,000, the subject matter of this suit In these cases the 
money was sometimes paid to Bijai, and sometimes pa^d to his manager He 
goes through the form — one can hardly suppose it to be much more — of writing 
his name at the bottom of the deeds which weie witnessed by the Mahomedan 
servants in the employ of Wahaj ud-din 

It has been contended that there was no foundation for the finding in the 
following terms of the learned Judge that \jit and Wahaj ud dm acted in 
conceit “ It 18 impossible not to feel convinced that Wahaj ud din was giavely 
mismanaging the estate th it by duping his master he was dishonestly bene 
fiting himself, that this state ol things was fully known to \jit Singh (as 
admitted b\ him in his deposition) that the latter was all along anxious, fairly 
or unfairly, to encumber the estate so completely as to bring about the result 
which he seems to have had in view, viz , the acquisition of proprietoiship of 
Bijai Bahadur s entire taluka 

[67] Itistiuethat theio is no direct evidence in the record of a con 
spiracy between Ajjt and Wahaj -ud dm but the> acted togethei against the 
inteiest of this unfoitunate talukdar His agent induced him to sign a number 
of bonds for sums of money which have been found not to be necessary for the 
purposes of the estate , and Ajit, whose duty as a relative, a friend, and a 
neighbour of Bijai, a man of weak intellect, was to have warned Bijai against 
the pioceedings which weie going on to his own ruin , so far from doing this, 
acts in concert with the unf uthful steward, and notonU does he act in concert 
with him, but he profits pnncipally by their joint transactions Undei these 
ciicumstances it appears to then Lordships that the learned Judge was amply 
supported by the evidence in his finding 

Buch being tlie finding ol the learned Judge, and the concurrent findings 
of two Couits, supported by adequate evidence, it follows that that judgment 
must be supported so fai as the cancellation ol the deeds is concerned, and 
that the appeal of -^jit must be dismissed 

But another question is laised by the cioss appeal The finding of the 
learned Judge with respect to the consideration toi the deeds, is in these terms 
(it seems that the evidence oi adv inces was that mone\ was paid from time to 
time, m thepiesence of the legistiai of the Court, sometimes being handed to 
Bijai himself, sometimes to his managei) * But having considered the 
evidence, I am satisfied that the principal sums in cash, said to have been 
advanced at vaiious times by \jit Singh, were made over either to Bijai 
Bahadur, or on his behalf to his karinddf Wahaj ud dm ,' and in accordance 
with that finding, he says * I am of opinion that substantial justice will be 
done between the paities if the plaintiff is decreed the principal sums advanced 
by him, togethei with interest at 8 pei cent per annum on each of the sums 
calculated from the date of the suit, , 23rd Janifoiy 1880, and no interest 
allowed subsequent to the date of the suit ’ He treats as sums proved to 
have been advanced all the^ principal payments* which were made It has been 
argued, not that this finding is wrong m point of tact, but that the learned 
Judge has made a mistake m point of law , and their Lordships think that the 
judgment relating to these payments cannot be supported The finding, as 
before observed, is that the [ 88 ] sums were paid either to Bijai Bahadur, oi on 
his behalf to the hannda, Wahaj ud-din The learned Judge appears not to 
have applied his mind to the question as to how much actually got into the 
hands of Bijai himself , with refeience to which sums it would seem difficult 
to say that he could have a right to cancel the deeds without repaying them 
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oonsideniig the relations that have been found to exist between Ajit and 
Wahaj-ud-din, their Lordships are of opinion that Ajit cannot raise a olaun 
against Bijai merely by showing that he paid money to Wahaj Ud*dm , he must 
show further that his advances were really applied to the teneiit of Bijai, or 
weie properly borrowed on his behalf 

Under these circumstances it appears to their Lordships that the decree 
of the Court below requires some amendment , and they propose to advise Her 
Majesty that that decree should be amended in this way — ^They think it 
should be varied by directing that, instead of the account which the Munsarim 
IS thereby ordered to take, it be referred to the Munsarim to take the follow 
mg accounts hrst, of such sums advanced b> Ajit as shall be proved to have 
been paid to, and received by, Bijai personally * secondly, an account of such 
sums advanced by him as Wahaj ud-din would have been justified in borrow 
mg in the course of a prudent management of Bijai’s estate , thirdly, an account 
of what is due upon such advances foi simple interest at 8 per cent from 
the date of the advance to the time of payment Their Lordships cannot 
quite concur with the learned Judge m holding that the interest should be con- 
fined to the date of the suit Their Lordships think that the decree m 
the other case, which is in many respects the same, but has peculiar circum 
stances afiectmg it (that is, the first suit by Bijai and his wife), should also be 
amended to the same extent 

Under these circumstances their Lordships will hun>bly advise Her 
Majesty that the decrees be varied m the manner ste*ted It appears to their 
Lordships that Bijai and his wife are entitled to the costs of both appeals 

Decrees vat ted 

Solicitors for the Appellant Raja Vjit Singh Messrs Lawford^ Walet 
house fL7td Lawford 

Solicitors for the Besiiondents Baja Bijai Bahadur and Bam Janki Kunwar 
Mr J L Wtison 


NOTES 

C EQUITABLE CONDITIONS ON CANCELLATION OF DEEDS, etc 

Sec (1903) 28 Bom 181 where a minor got his mortgage deed r iiicelled , (1908) 31 All 21 
(1908) 10 Bom L R 1004 (lunatic) , (1909) 32 All 25 , (1910) P K 7h ] 
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The 18th March, 1884 
Present 

Mr Justice Prinsbp and Mr Justice 6 Kinealy 

Bhola Nath Boy Defendant 

vertus 

Bakhal DasR Mukherji Plaintiff 

Hindv law, Bengal — SnccesHon to estate of deceased bt other — Half blood 
and whole blood — Sons of sisters 

Under the Bengal School of Hindu law Rons of sisters of the half blood are entitled to 
succeed equally with sons of sisters of the whole blood to the property of a deceased brother 

This was a suit by the plaintiff, claiming, as one of the reversionary heirs of 
one Obhoy Churn Banerji, deceased, possession of a moiety of certain properties 
in the possession of the defendant The relationship of the parties was not 
disputed Obhoy Churn died in 1848, leaving a wife who died in 1850, where 
upon his mother Debi Sundari succeeded to the property and died in 1874 The 
plaintiff and the defendant are grandsons of Kalinath (Obhoy Churn's father) 
by two daughters of two wives The mother of the defendant was the sister 
of Obhoy Chum, and the mother of the plaintiff was his step-sister The 
defendant contended that under the Hindu law he was entitled to succeed on 
the death of Debi Sundan to the entirety of the property left b> Obhoy Churn, 
and that the plaintiff was not entitled to inherit 

The plaintiff obtained a decree in the Court of First Instance which was 
confirmed on appeal The defendant appealed to the High Court 

Baboo Ouru Das Bamrjt (with him Baboo Golap Chunder Shastn) for the 
Appellant 

(1) The half sister’s son does not confer the same amount of spiritual 
benefit as the full sister’s son, inasmuch as the lattei offers oblations to the 
mothei of the deceased which the former does not (See Dyabhaga, chap XI, 
s VI, paragraphs 2 and 3 Boghunandan — Sradh Tattwa) 

C703 (2) Heirs of the full blood are preferred to those of the half blood 
(See Dy^haga, ib ) 

(3) CoUbrooke's Translation of Snknshna's Synopsis of chapter XI of 
the Dyabhaga is not correct It does not agree with the original text as given 
in any edition of the Dyabhaga current in Bengal The text, as given in the 
edition of 1829, publUshed under the authority of the General Committee of 
Public Instruction, runs thus * ** In default of him, the father’s daughter’s 
son He is the uterine sister’s son , in default of him, the half sister’s son as 
well ” The text, as given in the edition of 1829, p\iblished by the late Pundit 
Bhtmit Chunder Seromoney and the text, as given in the edition, published by 
the late Baboo Prosonno Coomar Tagore undev the supenntendence^of the same 
learned Pundit, both support our contention 

(4) The only original authority that goes against the appellant’s conten 
tion IS the opinion of Chvdamoney, cited by Snknshna in his Dyakrama- 
Samghra^ with which Snknshna can be said to agree by implication only 

* Appeal from Appellate Decree No 1485 of 1882, against the decree of P Dickens, Esq , 

Judge of Nn^ea, &ted 11th May 1882, affirming the decree of Baboo Bhagwan Chunder 
Ohatterji, Munsil of that District, dated 25th November 1880 
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Baboo Bash Behan Ohose for the Bespondent 
The following judgments were delivered — 

Prlnsep J — The point in issue m this appeal is, whether sons of sisters 
of the whole or half blood are entitled to succeed equally to the estate of a 
deceased brother The lower Courts have held that they inherit equally 

As an authority for this proposition there is a tianslation of Dyakranm 
Sanghraha of Snkrtshna Taykalankara by Mr Wifnch, chap I, s 10, cl 1, in 
which as an authority the opinion of Achari ya Chudamoaey is given That 
this was Siikn^hna's opinion is conhimed by a leference made to it in a com 
mentary by Jagannatha Tarkapanchanana (see book V, chap 8, s 1), or in 
the edition of 1874, published by Higginbotham & Co , vol 2, p 566 Prom 
this we learn that some fifty years saitei Shiikrishna Tarkalankara, Jagan^ 
natha Tarkapanchanana, who was a great authority in all matters connected 
with Hindu law, and probably may have been a contemporary of Sriknshna, 
distinctly states Snh ishna' s opinion to the same effect as has been presented 
m the translation by Mr Wynch In 1829, Mi Macnaghten, in his well 
known book on the pnnciples [71] of Hindu law, evidently having in his mind 
these authorities, expresses Ins opinion that, according to the most approved 
authorities, there should he no distinction bet \\ een the sistei's son of the whole 
and half blood See page 28 of the edition published by Higginbotham & Co , 
in 1874 

In 1859 Baboo Shama Charaii who is generally accepted as an 

authority on Hindu law , in his Vyavastha Dm pana, 2nd ed , page 265, refers 
to this opinion as being that of authors respected and followed , but at the same 
time he gives his own opinion to the contrary, and gives reasons for the same 
The reasons for the contrary opinion are that superior spiiitual benefits by 
oblations are conferred by the sons of the sister of the full blood But we find, 
that in the opinion of Snhishna quoted by Jaqannatha, it is laid down that 
this IS not so — that is, the sons of both sisters, whether they be sisters of the 
whole or full blood, offer the same oblations, and therefoie rank equally in 
their rights of succession to inheritance The opinion is thus expressed, ** but 
no distinction is taken in the case of daughter’s sons, because the maternal 
grand mother does not share the funeral cake offered by her daughter s son * 
It IS, however, pressed on us that the translation of the commentary by 
Mr Colehrooke is not altogether correct, and moie recent editions, the first of 
which bears date 1829, are laid before us as reproducing the correct version 
Now, as I have already stated, all the previous authorities are unanimous to 
the contrary In the edition of 1829 there is no refeience made to the previous 
mistake, and looking to the context, there seems reason to believe that the word 
tadwava introduced there would give a different meaning and is an interpolation 
The only other direct authority on this point is the Vyavastha^ published 
by Mr Macnaghten in his book , it is to be found at page 86 of the second 
volume, in which the Pundi\», to whom the point we are now called upon to 
decide was pointedly referred in 1826, declares that there is no difference 
between soqs of sisteis of the whole and half blood 

Under such circumstances I am unable to come to any other [72] conclu- 
sion than thnrt arrived at by the lower Courts The appeal must, therefore, be 
dismissed with costs 

O’Kinealy, J — I concur in the decision arrived at by my learned brother 
111 this case we have to determine what is the law of inheritance which prevails 
in Bengal, m regard to father’s daughter's sons, and whether there is any 
distinction between the son of a sister of the whole blood and the son of a 
sister of the half blood 
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The contention raised on behalf of the appellant is that according to Sn~ 
knshna Tarkalankara sister’s sons of the whole blood took before sister’s sons of 
the half blood He bases his contention on three grounds firsts spintual benefit , 
and second, that in the edition of 1829 of Snkrishnn^s recapitulation of the 
line of inheritance, there the word tadwava between these two classes, 
which show that they did not take together, but that one was postponed to the 
other Thirdly, that m two subsequent editions of 1850 and 1860, both of 
which were edited by the same gentleman, the word tadwaia appeals 
in a subsequent part of the recapitulation which refers to the succession of 
paternal grandfather’s daughter’s sons Consequently there can be no doubt 
that the word tadwava in the edition of 1829 must be considered to be correct 
Putting aside for the moment any discussion as to the law which has 
actually preyailed in Bengal up to the present time, we find that Colebrooke, on 
a comparison of those copies of the recapitulation, declared that sister’s sons 
of the whole blood and of the half blood take together that in 1829, the word 
tadivava was inteipolated by persons whom we do not know, or on what 
authority we do not know, and that in 1853 and 1860, the word tadwava was 
inserted in another place for reasons equally unknown It seems to me that 
eyen m this state of circumstances, it would be difficult to conclude that 
Cohbrooke*s translation is incorrect The difficulty becomes insuperable when 
we refer to the other authorities In the Dyakrama-Sanqhraha, chap I, 

s 10, para 1, Srikrishna states as follows “ According to Acharrya 
Chudamoney, the son of the proprietor’s own sister, and the son of 
his half sister, haye an equal right of inheritance So C78] that if 
we hold that Colebrooke's translation is incorrect, we must start with the 
proposition that Snkr^shna has in one book said one thing, and in another 
something directly contradictory This, though possible, is yery improb- 
able But I think that all doubt on that point is set at rest by referring ^ 
to the commentary b\ the learned lawyer of about the time of Sir William 
Jones I refer to the commentary of Jaqannatha Tarkapanchanana In 
book V, chapter 8, s 1, it is stated as follows '' In the succession of brother’s 
sons, a distinction between the whole and half blood must be understood, not 
in the case of daughter’s sons But some lawyers consider it as the opinion of 
Jimutavahana that, in the succession of the sons of the father’s daughters and 
so forth, a distinction is taken between uterine and half sisters Herein 
Snkrishna Tarkalankara does not acquiesce, because no law is found expressly 
declaring the participation of a maternal grandmother in the funeral cake 
offered to the maternal grandfather ’ We haye, therefore, not only the opinion 
of Snkrishna himself, but of another yer> eminent lawyer stating that this is 
Snknshna's opinion I think that this must put an end to any doubt that 
may be entertained as to the correctness of Colebrooke's translation From the 
time of Snkrishna to 1809, Colehrooke's time, this was the recognized law 
In 1829, Sir William Macnaghten said “There is a difference of opinion 
among different writers of the Bengal school as to»the whole and half blood , 
some maintaining that an uterine sister’s son excludes the son of a sister of the 
half blood but according to the most approyed authorities there should be no 
distinction A sister’s daughter is nowherj enumerated in the order of heirs 
This opinion he supports by the opinion of a pundit of the Zillah Court in the 
Jungle Mehal, dated 1826 • 

Next in succession is the opinion of Shama Charan Sircar, a gentleman 
well known for his knowledge of Hindu law At page 265 of the second 
edition of his book, written about the year 1860 he says, referring to the right 
of sister’s son to inherit “ Although the opinion of the aforesaid authors is 
respected and followed, yet it must be admitted that the distinction made in the 
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comnoentaries above alluded to is ueither unreasonable nor inconsistent, based 
as it IS not only in preference to the whole [74] blood, but also on consider- 
ation of the sons of the sister, paternal aunt and grandfather’s sister of the 
whole blood, conferring comparatively more benefit than the sons of those of 
half blood ” 

Therefore it appears to mo that an unbroken senes of authonty from the 
time of STtkrtshncL to the year 1860, show that the law prevailing in Sengal 
makes no distinction between the sons of sisters Nor does it appear, even 
discussing the question on the ground of spiritual benefit, that the appellant 
should succeed In the reference, which 1 have already made to SrtkrtshncCs 
opinion, it IS stated that, as far as spintual benefit is concerned, there is no 
difference, and there can be no difference, between that which is derived from 
the sons offering oblation to a maternal grandfather, because in those oblations 
the maternal grandmother obtains no part Whether, therefore, we look at 
the law prevailing m Bengal, or at the doctrine of spintual benefit, the result is 
the same, and the conclusion that we have arrived at is, that no distinction is 
made between the sister’s sons of the whole and half blood The appeal is 
dismissed with costs 

Appeal dismissed 


NOTES 

[ Upon this case, which appears to be a settled rule of inheritance, Mr Oolap Chandar 
Sarkarm hiB Hindu Law {1910) IV Bdn p 346, observes ''See Snifenshna’s Recapitula 
tion supra p 331 2, showing that relations of the whole blood should bepieferred,’* — apropo 
sition based upon express texts of the Bmriti D B xi, v 10 and D T , xi sec , 63 (it is this 
statement however that wa^ controverted in this decision) Upon the authority of this 
.decision, the preference on this ground is to be confined to the nine collaterals among the 
first class Dayabhaga sapindas, namely, a brother, an uncle and a grand uncle, and their 
descendants , it will not apply to any other relations ] 
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APPELLATE CIVIL 

The 18th September, 1884 
Prbsfnt 

Mr Justice Prinsep and Mr Justice Macpherson 

Tnpura Sundari and others (Objectors) Appellants 

versus 

Durga Chum Pal and others (Auction-purchasers) Respondents * 

Sale proclamation, irregul/irtty tn service of — Execution sale of groups of 
property under one decree — irregularity and damage, their necessary 
relation — Code of Civil Procedure (Act XIV of 188Q), 

• ss 289 and 311 

The words “ on the spot where the property is attached ” in s 269 of the Civil Procedure 
Co de refer to each property atta ched, and not to a group of separate properties attached under 

• Aw^s h'om Original Orders Nos 866 and 373 of 1888, against the orders of Baboo 
Kndina Chunder Chatterji, First Subordinate Judge of Backergunj, dated the 13th of August 
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one proceeding or order in one execution case, and therefore when distinct properties are pro 
claimed for sale in one execution, the omission to affix a copy of the proclamation in each of 
such properties amounts to an irregularity in the publication of the sale 

Heldf also, that where there is no evidence to connect the two elements of irregularity 
and injury under 311, it must appear, before a Court can set aside an execution sale, that 
the injury complained of is the reasonaole and natural consequence of the irregularity, and 
attributable to it alone 

C703 These were two appeals to the High Court from an order of the 
Subordinate Judge of Barisal, which governed both cases, confirming the sale 
of several groups of property in execution of a mortgage decree Upon the 
evidence the lower Court, among other things, held that there was no irregularity 
in publishing or conducting the sale, nor was there any inadequacy in the price 
The ground common to both the appeals was that the sale proclamation not 
having been fixed up in a conspicuous part of each of the distinct and separate 
properties put up for sale, the service was inegular and illegal, and it was 
ar^ed on the hearing that Olpherts v Mahabtr Pershad Singh (L B , 10 I A , 
25) did not apply to the case 

Mr Phillips, Baboo Annoda Pershad Banerjee, and Baboo Baikant Nath 
Doss for the Appellants 

Mr Jackson, Baboo Sreenath Doss, Baboo Chunder Madhub Ohose, Baboo 
Bos Behan Ghose, and Baboo Bhuban Mohun Doss for the Bespondents 

The Judgment of the Court (Phinsbp and Magphebson, JJ ) (as far as 
IS reqmsite for the purposes of this report) was as follows — 

The irregulanty complained of in the publication of the sale proclamation 
IS that the proclamation was not fixed up in any part of the properties sold 
This objection as regards the Husnabad propel ty is groundless The evidence 
shows that the decree holders and judgment debtors have their cutcheries on 
the opposite sides of a court yard, that of the former being on the south and* 
north sides, and that of the latter on the west side The notice was attached 
to the house on the north side, because the western house is said to have been 
at the time under repair and the judgment debtors were using the north house 
The latter fact is denied by witness No 10 of the judgment debtors, but the 
fact of suspension being proved, and the property being joint, there was, we 
think, a sufiicient compliance with the law, whatever the truth may be as to 
the occupation of the particular rooms The return of the peon who proclaimed 
the sale does not show that a copy of the proclamation was fixed up in any 
part of the Tarabolia and Abdullapur properties On the contrary, he seems to 
have been furnished with only one copy of [76] the proclamation for publi- 
cation in this way, though the sale was in all other res))ects properly published 
This w as, we think, an irregularity It has been held, and, in our opinion, 
rightly, in Kalytara Chowdhrain v Barncoomar Goopta (I L B , 7 Cal 466) 
that under s 289 of the Civil Procedure Code, a copy of the sale proclamation 
must be fixed up in some conspicuous part of tjie property When several 
separate properties are attached under one proceeding or ordei, in one execu 
tion case, the attachment is separate and distinct as regards each The words 
“ on the spot where the property is attached ’'ms 289 must tefer to each 
property attached, and not to the whole in a lump When, therefore distinct 
properties are proclaimed for sale in one execution, it .is not sufficient to affix 
one copy of a general proclamation covering all of them on a part of one only 
of such properties , it must be affixed on each The object of the section is to 
give due notice of the intended sale of each attached property, and this would 
be defeated if, when there are several distinct and unconnected properties, a 
general sale proclamation is affixed to one only 
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We are unable, however, to hold that in the present case the irregulanty 
18 a sufSoient ground for setting aside the sale, as we cannot trace to it the 
damage complained of It is urged that the decision of the Privy Oounoil in 
Olpherts v Mahabir Pershad Singh (L B , 10 I A » 25) does not apply , 
but it is quite clear that, when there is no evidence to connect an injury with 
an irregularity, the one must at least flow reasonably and naturally from the 
other and be attributable to it alone The appellants do not attempt to prove 
that there was a paucity of bidders owing to defective publication On the 
contrary, their case is, that there were a number of persons who, but for the 
conduct of the decree-holders, would have bid more than the properties actually 
realized They fail to prove this, and we cannot infer that there was from 
other causes an absence of bidders 

The appeals must therefore be dismissed with costs 

Appeals dismissed 


NOTES 

[ As regards selling by lots separate proclamation is not required for <^cli piece — 
CPC 1908 O 21, r 67 (3) giving effect to (1886) 12 Bom 368 as regards irregularity in 
execution sales see also (1885) 11 Gal , 658 , (1889) 11 All , 33d , 12 C W N 757 ] 


[77] OBIMINAL EEFEBBNCE 

The 18th September, 1884 
Present 

Mr Justice Wilson and Mr Justice Macpherson 

In the matter of Chandra Sekhar Eai Petitioner " 

Security bond — Code of Criminal Procedure, Act X of 1882, s 514 

As there is no provision in the Criminal Procedure Code authorizing a Police officer to 
take a surety bond for the production of any person before the Police such a bond is ab tmtto 
void, and a Magistrate has no power to alter it and impose fresh obligations thereunder 

This was a reference to the High Court by the Judge of Dacca, in respect of 
an order of a Magistrate purporting to have been passed under s 514 of the 
Criminal Procedure Code The facts are briefly these On a certain date the 
Inspector of Police sent a report to the Magistrate of Dacca that one Chandra 
Sekhar Bai had given a bond to him for the production of twelve persons, and 
had failed to produce them when required, and had therefore rendered himself 
liable to the penalty mentioned in the bond In pursuance of a notice Chandra 
Sekhar appeared before the Magistrate who, on the 12th August, passed the 
following order I find that the accused were ordered to be present , but 
whether before the Police or^ before the Magistrate is not stated No security 
could be taken for the production of the persons before the Police, but only 
before the Magistrate I therefore direct that Chandra Sekhar Bai produce the 
twelve men before me within ten days *' This order was served upon Chandra 
Sekhar on the 12th August Thereupon Chandra Sekhar present^ a petition 
to the Magistrate denyuig execution of the bond , the Magistrate, however, on 
the 18th August, declared the bond forfeited, and directed the attachment and 
sale of the petitioner’s moveable property 

^Gruxunal Reference No 142 of 1884, made under s 438 of the Code of Criminal Pro 
oedure, by W Page, Esq , Officiating Sessions Judge of Dacca, dated Bch September 1884, 
against the order of H F Wyer, Esq , Magistrate of Dacca, dated 18th August 1884 
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The High Court (Wilson and Macphbrson, JJ ) passed the following 

Order— 

[78] Maopherson, J — The Magistrate s order directing the attachment 
and sale of the moveable property of the petitioner on forfeiture of the surety 
bond executed by him for Bs 2,400 is illegal, and must be set aside There is 
no provision in the Criminal Procedure Code authorizing a Police oihcer to take 
security for the production of any person before the Police If the bond was 
in this respect bad, the Magistrate had no power to alter it and to impose on 
the petitioner a fresh obligation 

Assuming, however, that the conditions of the bond could be legally 
enforced, there has been a total disregard of the provisions ot s 514 of the Code 
The bond was taken by a Police oihcer, and that section requires that on its 
being proved to the satisfaction oi the Court that uhe bond has been forfeited, 
the Court shall record the grounds of such proof, and call upon the person 
bound by it to show cause why the penalty should not be paid In the present 
case the petitioner denied the execution of the bond, and cited as his witnesses 
the Police officer, to whom it was said to have been given, and other Police 
officers These were witnesses whose attendance he could not enforce without 
the assistance of the Magistrate, and it is difficult to see how the Magistrate 
could, on the mere report of a Police o&cer, whose conduct in the matter was 
directly challenged, be satisfied that the bond had been executed 

A Magistrate acting undei s 514 must proceed on legal evidence, and the 
penalty can only be enforced on proof that the bond was duly executed and 
forfeited The denial of execution by the petitionei made it incumbent on the 
Magistiate to take evidence as to the fact of exeaution 

The Magistrate’s proceedings are in other respects illegal If the notice 
to produce the accused persons within ten days was only served upon the peti 
tioner on the 12th August, there was no bieach on the i8th, when the Magis 
trate summarily ordered that the amount should be realized by attachment 
and sale of his moveable property 

Oidei set aside 


NOTES 


£ An illegal bond cannot bo enforced — 4 OWN 121 (1904) J* L R , 42 (1907) 

P W R , 22 G ] 


[79] CRIMINAL REFPIBENCE 


The d) d November, I'SHd 
Present 

Mr Justice Wilson and Mr Tusitce Macpherson 


Queen Empress 
versus 

Atar Ah Accused 


False charge — Compowidable offence — Discharge of accused charged under 
s iill, Indian Penal Code, upon plea of original charge having^beeu 
compounded — Act XLV of 1S60 (Indian Penal Code), S5 dll, Shd, 

347 — Act X of 1882 (Criminal Procedure Co4e), s 34d 
The fact that an offence alleged to have been committed has been compounded is no 
conclusive answer to a charge made against the prosecutor under s 211 of the Penal Code 

* Criminal Reference No 159 pf 1884, by Baboo A Borooah Officiating Magistrate of 
Noakhali, dated the 6th October 1884, against the order made by H W Barber, Esq , 
Deputy Magistrate of Noakhali, dated the 10^ September 1884 
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A laid a charge against M for wrongful oondnement The Police reported the case as a 
false one and A not appearing to prove his complaint the Pistrict Magistrate ordered him to 
be prosecuted under s 211 of the Penal Code, and made over the case to a Deputy Magistrate 
Upon the hearing of such charge, A pleaded that he had compounded the original charge 
laid by him against M, and that, therefore, the charge against him under s 211 could not 
lie The Deputy Magistrate without hearing any evidence, dismissed the case 

Heldj that the course so taken was illegal, as such plea was no conclusive answer to a 
charge under s 211* 

The facts which gave rise to this reference were as follows — 

On the 29th June, one Atar Ah gave information to the Police of Gharsid 
dhi that his father was being wrongfully confined by Minut Ah, with a view to 
extort a kabooliat from him The Police reported the case as false, and as 
the complainant failed to appear and prove his complaint, the District 
Magistrate ordered his prosecution under s 211 of the Penal Code, on the 
28rd August, and made over the case for trial to the Deputy Magistrate, who 
was a first class Magistrate On the 26th August, the latter fixed the 9th 
September for hearing, and issued a summons against Atar Ah, under s 211 
of the Penal Code On the 9th September the case was adjourned till the 10th 
September On the 10th September Atar Ah filed a petition, submitting that 
the charge under s 211 could not proceed, as he had compounded the original 
charge under s 342 of the Penal Code The Deputy [80] Magistrate 
accordingly dismissed the case without passing any orders about the accused 
Upon being called upon for an explanation by the District Magistrate, he gave 
the following as his reasons for the course adopted '' In this case the com* 
plainant in the original charge was called on to come and prosecute He did 
not do so, on the ground that he had compounded with the accused Now, 
s 345 of the Code of Criminal Procedure does not pi event a case under s 342 
being compounded out of Court Hence, if a complainant on that charge does 
not appear to prosecute, a charge under s 211 would not lie against him, 
especially on the motion of the Police 

The District Magistrate accordingly now referred the case to the High 
Court, with a covering letter which contained the following — 

** It appears to me the ordei of the Deputy Magistrate is quite illegal A 
charge under s 211 of the Penal Code cannot be compounded An accused 
summoned under s 211 of the Penal Code cannot be discharged without taking 
evidence for the prosecution The complaint before the Police amounted to an 
offence under s 347 of the Penal Code, and was described by them as such, 
and such an offence is not compoundable under s 345 of the Criminal 
Procedure Code There is no law that a false charge of wrongful confinement 
cannot be enquired into, if the complainant fails to prove his complaint 

‘'Questions again and again come before us — (1) whether the right of 
compounding allowed by s 345 ot the Criminal Piocedure Code can be exer- 
cised at any time the complainant chooses, e g , after the charge is framed, or 
after the witnesses for the prosecution are examined, or only up to the initial 
stage of the prosecution, vtz , when the accused appears, or is brought before 
the Magistrate, and (2) whether a pi osecution under s 211, Indian Penal 

8eo 2*11 —Whoever, with intent to caune injury to anv person, institutes or causes to 
be instituted any criminal proceeding against that person, or 
False charge of offences falsely charges any person with having committed an offence 
made with intent to injure* knowing that there is no just or lawful ground for such proceed 
^ ing or charge against that person, ^all be punished with im 

jmsoument of either description for a term which may extend to two years or with fine, or 
with both, and if such criminal proceeding be instituted on a false charge of an offence 
punishable with death, transportation for life, or impnsonment for seven years or upwards, 
shall be punishable with imprisonment of either description for a term which may extend 
to seven years, and shall also be liable to fine ] 
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Code, can be frustrated by the alleged exercise of this nght» t e , whether the 
original complainant, when ordered to prove his complaint preliminary to a 
tri^ under s 211, Indian Penal Code, can get off by simply alleging that he 
had compounded the case 

“ As these two points are connected with this reference, I [81] solicit 
the honourable Judges will be pleased to clear our doubt by a decisive ruling ” 

No one appeared on the reference for either party 
The Opinion of the High Court (Wilson and Macpheeson, JJ) was 
delivered by 

Wilson, J. — We agree with the District Magistrate in thinking that the 
order of the Deputy Magistrate is illegal, on the ground that the compounding 
of the original charge was not a conclusive answer to the charge under s 211 
The order will be set aside, and the case will proceed befoie such Magistrate 
as the District Magistrate may direct 

The other point raised by the District Magistrate we think it unnecessary 
to deal with upon this reference 
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APPELLATE CRIMINAL 


The 12th November, 1884 
Present 

Mb Justice Prinsep and Mr Justice 0 Kinbaly 


Chundei Nath Ghooe 
versus 

Nundololl Chatter]! 


Petitioner 
Opposite party 


Penal Code, ss 497^, 498 — Mairtage msnfficiently proved — Discharge of 
accused— Be trial ordered — Wife ordered to be examined on re trial 
In an enquiry into a case of alleged adultery and enticing away a married woman for 
illicit purposes, the complainant refused to examine his wife as to the marriage the Deputy 
Magistrate decbned to frame a charge, and discharged the accused 

The Sessions Judge directed a re trial to bo held by another Deputy Magistrate, and 
ordered that the evidence of the wife should be taken as to the marriage 

Held, that the Sessions Judge in ordering a re trial had not exercised i proper discretion, 
he having admitted that the prosecution had failed to prove the marriage, and it not being 
alleged that any evidence was tendered by the prosecution and not taken by the Deputy 
Magistrate 

*Onmmal Revision No 377 of 1884, against the o^er of H Beveridge, Eso , Officiating 
Sessions Judge of 24 Pergunnahs dated 20th of September 1864, setting aside the order of 
Nawab Abdul Latif, Khan Bahadur Deputy Magistrate of Sealdah, dated 1st August 1864 

t[Seo 497 — Whoever has sexual intercourse with a person wheels and whom he knows or 
has reason to believe to be the wife of another man, without the 
Adultery consent or connivance of that man, such sexual intercourse not 

amounting to the offence of rape is guilty of the offence of 
adultery, and shall be punished with imprisonment of either description for a term which 
may extend to ffve years, or with fine, or with both In such case tlie wife shall not be 
punishable as an abettor ] 
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This was a motion made to the High Court under Chapter XXXII of the 
Criminal Procedure Code 

It appeared that one Nundololl Chatter] i accused Naram [823 My tee with 
having committed adultery with his ("the complainant’s) wife, and with having 
enticed her awav for illicit purposes 

The complainant cited several witnesses (amongst whom was his wife), 
but although she was in attendance at the Court, refused (when called upon to 
do so b> the Deputy Magistrate) to examine her Evidence was attempted to 
bo given of the marriage, but was insufficient 

The Deputy Magistrate held that the evidence on behalf of the prosecution 
was insufficient to lustify the framing of a charge, and he accordingly dismissed 
the case, and directed that the accused should be discharged 

Nundololl Chatteiji thereupon applied to the Couit of the Sessions Judge 
under s 435 of the Code of Criminal Procedure, on the ground that the evidence 
was sufficient to justify a conviction 

The Sessions Judge sent for the record and passed the following order — 

‘ I do not think that the Deputy Magistrate’s judgment in this case is 
satisfactory It is extremely short, and no reasons are given for disbelieving 
the evidence for the prosecution It cannot be doubted that the woman left 
the house where she and her husband were residing, or that she did so at about 
the time mentioned b> the witnesses She may not be of good character, but 
still she could hardly effect her departure alone, and if the accused helped her 
to go away, they are guilty under s 498 

It 18 objected that the marriage has not been pioperly proved This is 
true, but apparently this was because the husband and the barber witness were 
not properly examined The marriage took place some twenty years ago, and 
so it IS not a ips<ttei very susceptible of strict proof This is a point on which 
the woman herself might be examined Her deposition should certainly have 
been taken It seems to me that the accused have been improperly discharged, 
and I, therefore, direct that the case be further enquired into As the 
evidence was once taken by Nawab Abdul Latif, and he has disbelieved it with- 
out assigning any reasons for his disbelief, I think it will be better that 
[88] the case be re tiled by some other Magistrate The woman should be 
sent for and examined and proof should be taken of the marriage ” 

The accused thereupon moved the High Court to have the order of the 
Sessions Judge set aside, on the following grounds — 

(1) That the complainant had attempted, but had failed, to prove his 
marriage with the woman said to have been enticed away, and that, therefore, 
the Sessions Judge was wrong in directing the alleged wife to bo sent for, and 
examined as to the marriage, inasmuch as she was cited as a witness by the 
prosecution, and attended 0ourt each day of the enquiry, but was not examined 
by the complainant, the latter having distinctly stated to the Deputy Magis 
trate that l^e declined to examipp her 

(2) That the Sessions Judge was wrong in ordering a new trial, and in 
Issordenng the new trial^to be held by an officer other than the Deputy Magis- 
trate who had held the enquiry 

Baboo Aushutosh Dhv/t and Baboo Shcbm Lcdl Mtttcr for the Petitioner 

Babqo Kah^harcm Banery^ for the Opposite Party 

The OvAtW of the Court (FltmsEP and O’KlNBALY^ JJ ) was as follows — 
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This IS a case of adultery and enticing away a married woman with cnmi- 
nal intent under ss 497 and 498^ of the Penal Oode After hearing the entire 
evidence for the prosecution, the Magistrate discharged the accused, on the 
ground that the evidence was not sufBcient to justify the framing of a charge 
The Sessions Judge, however, on an application made to him, has, under s 437 
of the Code of Criminal Procedure, directed a further enquiry to be held The 
Sessions Judge, at the same time, admits that the prosecution has failed to prove 
the fact of marriage on which this case depends It is not alleged that an> 
evidence was tendered by the prosecution, and not taken by the Magistrate 
But the Sessions Judge seems to think that the wife, whom the complainant, the 
husband, refused to call as a witness, should have been examined by the Court, 
and on the supposition that if the case be retried a different complexion might 
be put on it, he has thought propei to order a retrial by another Magistrate 

[84] In dealing with this matter we think we should consider whether 
we should have granted such an application, if it had been made to us We 
have no doubt that it would not have been regarded by us favourably, and that 
we should certainly not have reopened the case We cannot, therefore, but 
find that in ordering a furthei enquiry, or rather a retrial, the Judge lias not 
exercised a propei discretion The ordei is therefore set aside 

Ordp'i set aside 
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CRIMINAL REFERENCT3 

The 5th Decemlm, 1HH4 
PRkSBNT 

Mb Tustkf Mittfr and Mr Justice Norris 

Uma Churn Mundle and others Compl unants 

versus 

loshein Sheikh and others Defendants i 

Cnmtnal Procedure Code, Act X of 188^, hs 13d, 138, 139 — Jury illegally 
constituted — Juror refusing to act 

One out of Rve jurors appointed under s 138 of Aot Xof 1882, declined to act on the jury 
Two out of the remainder of the jury were in favour of a temporary order under s 133 being 
maintained, whilst the other two were against its being so maintained The Deputy Magis 
trate declined to pass any order under s 139 of the Code of Criminal Procedure, as a major 
ity of the jurors did not find the temporary order to be reasonable and proper, and he there 
fore struck off the case 

Held, that the course taken by the Deputy Magistrate was irregular, and ordered that 
a fresh jury be summoned, and the case enquired into anew 

* [ Bee 498 — ^Whoever takes or entices away any woman who is and whom he\nows or has 
reason to believe to be the wife of any other man, from that man 
Enticing or taking away or from any person having the care of her on behalf of that man * 
or detaining with a orirai with intent that she may have illicit fhteroourse with any per 
nal intent a marned wo son, or conceals or detains with that intent any such woman, 
man shall be punished with imprisonment of either description for a 

term which may extend to two years, or with fine or with both ] 

t Criminal Reference No 185 of 1884, made by W H Onmley, Esq , Magistrate of 
Howrah, dated 28th November 1884, against the order of Baboo Bunkim Chunder Chattorji, 
Deputy Magistrate of Howrah, dated the 14th of October 1884 
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QUEEN-EMPRESS V 


This case was referred to the High Court under s 488 of Act X of 1883 

It appeared that one Joshem Sheikh had closed up a public thoioughfare 
by placing a fence across it, and on the complaint of one Uma Churn Mundle, 
the Dpputy Magistrate of Howrah issued an order under s 133 of the Code of 
Criminal Procedure, calling upon Joshem Sheikh to remove the obstruction, or 
to appear before him to show cause why the order should not be set aside 

The parties appeared, and eventually a jury consisting of five persons 
was appointed under s 138 of the Code of Criminal [88] Prooedi:fre One 
of these five jurors appointed did not act on the jury, and of the remainder, 
two were in favour of tne Deputy Magistrate's order being maintained, and 
two were against it 

The Deputy Magistrate thereupon passed the following order “ Of the 
five jurors appointed, one has not acted at all Two report in favour of the 
order, two against it As a majority of the jurors do not find the order to be 
reasonable and proper, no further steps can, under s 139, be taken Case struck 
off ’ The District Magistrate, at the instance of the complainant, considered 
that this order was illegal, because (1) the jury were not legally constituted, 
inasmuch as it consisted of four persons only , and (2), because the proper 
course for the Deputy Magistrate to have taken was to have appointed ^.nother 
juror in the place of the one who did not act The Deputy Magistrate, on 
being called upon for his explanation, did not consider it necessary to offer an\ 
explanation iii support of the course he had taken, inasmuch as he was of 
opinion that the case could be revived without any reference to the High Court, 
and he further considered that ss 438, 439, of the Code of Criminal Procedure, 
did not apply to a case in which there was no sentence to be revised 
No one appeared for either party on the reference 
The ordei of the Court (Mltter and Noms^ JJ ) was as follows — 

We think that the course taken bv the Deputy Magistrate was irregular 
He must summon a fresh jurv and commence the enquiry afresh 

Order set aside 


[11 Cal 85] 

CRIMINAL REFERENCE 

The 8th Decemhei, 1884 
Present 

Mr Tustk I Mittfr and Mb Justice Norris 

Queen Empress 
versus 
Tacquiet 

Verdict in accordance with chmqe — Verdict disagreed with by Judge — 
Reference undei s 307, Act X of 1882 
The Court will not interfere with the finding of a jury, unless their verdict is shown to 
^ be manifestly erroneous 

A prisoner was charged under ss 302 and 304 of the Penal Code, and the Judge at the 
trial added a further charge under s 325 The Judge in [ 86 ] his charge to the jury directed 
them Unt in the event of their finding the charges under ss 802 and 304 unsustainable, they 
$ might find the prisoner guilty under s 325 

* Griminal jReference No 23 of 1884, made by S H C Taylor, Esq , Sessions Judge 
of Burdwan, dated 20th November 1884 
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The jury unanimously acquitted the prisoner under the charge framed under s 302, and 
a majority of them acquitted him under the charge framed under s 304 , but a majority of 
them found him guilty under the charge framed under s 325 

The Judge disagreed with their finding as regarded the charge framed under s 304, and 
referred the case to the High Court under b 307 of the Criminal Procedure Code 

The High Court refused to interfere with the verdict, on the ground that the verdict 
could not be said to be manifestly erroneous, the Judge having heard tbe evidence and having 
expressed his opinion to the jury that they might find the prisoner guilty under s 326 

One Thomas Jaoquiet, a guard in the service of the East Indian Railway 
Gompany, was committed to the Court of the Sbsbions Judge of Burdwan* 
charged under ss 302, 301 of the Penal Code with having caused the death of 
his wife 

The Sessions Judge on his own motion added a further charge undei s 325 
of the Penal' Code, in older to meet the somewhat doubtful testimony of the 
medical officer given in the Court below as to tne exact cause of the death of 
the prisoner’s wife 

The evidence given at the Sessions Court was to the odect that on tlie 
2nd October Jacquiet was taken home drunk and incapable at about 11 A M 
and that at that time Mrs Jacquiet was lying on her bed, and it appeared that 
the prisoner at 1 P M sent his servant with his children out of the house, and 
was then left alone in the house with his wife At 6 P M the prisoner was 
again seen, and was then said to have been able to stand, and talk , between 
the hours of 1 and 6 P M Mrs Jacquiet was murdered , the medical evidence was, 
however, a little unceitain as to the exact cause of death itself, though it clearly 
showed that the wife had been brutally heated 

The Sessions Judge charged the jury as follows — • 

‘ There is hardly a point in this case either for or against the prisonei that 
has not been fully discussed before you by counsel on both sides, and it has 
been clearly shown to you that the mam Question which calls foi your most 
careful consideration is whether the prisoner intended to commit any [87] 
oflence, and if so what was the ofience he intended to and did commit I 
need hardly say that there cannot be a shadow of a doubt that the prisoner did 
take the life of his wife, for it would be simply pieposterous to hold that the 
injuries which Mrs Jacquiet received weie either self inliicted, or the result 
of accident Some person must have caused them, and as the prisoner was 
admittedK alone with his wife that dav, none but he could have killed her 1 
may furthermore observe that no attempt whatever has been made to shift the 
act on to any one else’s shoulders, while the whole argument of pnsoner’s 
counsel has been directed solely to endeavouring to bring the case under s 325 
of the Penal Code Looking at the several charges you will see that intention 
or knowledge forms an essential element therein • If, after consideiing all the 
facts disclosed, you are of opinion that the prisoner really did intend to take 
his wife’s life under any of the conditions enumerated under s 300 of the 
Penal Code, you must find him guilty of a most atrocious murder* If, however, 
the circumstances disclosed lead you to think that his case falls short pf 
murder, there is the charge under s 304 of the Penal Code against the prisoner, 
and if for any good reason you hold that s 304 of the Penal Code will not 
apply to his case, there is the third (and alternative) charge under s 325, under 
which it would be very difficult not to bring his case, if the other charges fail 
You have been rightly told that intoxication cannot be pleaded as an excuse 
for the oommiBSion of an ofienoe But wbeie intention or knowledge are facte 
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whiofa bear directly upon the guilt or innocence of a person charged with so 
serious an ofFence as the prisoner is, it has always b^n the practice of our 
Courts to consider such plea when determining such question of knowledge or 
intention And here it seems to me that it is all the more necessary to take 
that plea into consideration, inasmuch as we are left considerably in the dark as 
to much that took place from the hour of 1 P M to the time Mrs Jacquiet’s dead 
body was seen by the prisoner’s neighbours You have the fact that the pn 
soner was helplessly drunk on the morning of the day the deceased lost her 
life, and also tnat his wife was tipsy You have been told that there was a 
bottle of brandy which, though nearly full in the morning, was found nearly 
empty in the evening None but these two persons apparently had access to 
this bottle, and it may be assumed, I think, that either one or both drank pf its 
contents some time during the day On the other hand, you have been told 
that at a later hour in the day the prisoner had sufihciently recovered to know, 
at all events what he was about, and I think it would be hard to hold that 
after 1 P M of that day the prisoner was incapable from drink of knowing what 
he was about Up to this stage m the case nothing of a complicated nature 
presents itself From this point, however, we have dithculties to contend with, 
and here too your best consideration to all the surrounding circumstances 
must be given There are two points especially to which I would draw your 
attention, as it appears to me that a correct appreciation thereof will go far to 
help you to a [88 } right determination on the question of intention or know-* 
ledge It has been urged in the first place, that in sending his servant away 
with his children the prisoner must have premeditated murder , and, secondly, 
that in changing his clothes and concealing them he was merely carrying out 
a preconceived plot As to the second assertion it is not quite correct, for the 
prisoner did not conceal bis blood-stained clothes, but put them with his other 
soiled linen in the dirty clothes basket, and he did not change his clothes till he 
went to the station to despatch two telegrams to his relations announcing the 
death of his wife This he did pubhcly when his neighbours were viewing the 
corpse, and after be had been in his blood-stained clothes to call Mr Borne to 
see his wife So far then from there being any concealment, the man acted in 
a most open and public manner Indeed, if you look to his whole conduct, it 
savours rather of a man partially stunned by the consequences of bis own 
desperate acts, than of one who had preconceived a deliberate muider and 
afterwards tried to conceal the fact If you agree with me in this, will you be 
prepared to hold that the sending away his servant with his two children, at a 
time when he was evidently still under the influence of his morning’s libations, 
must show that he had planned a murder ^ I confess I cannot think so You 
must consider whether or not you think so But apart from all this, there is 
another very important circumstance which you have to consider in connexion 
with this question of intention You have heard that the pnsoner, though 
sometimes the worse for liquor, was generally a well conducted inoffensive man, 
devoted to his wife, and agamst whom the most that only one witness could 
say was that be had at times slapped his wife There is absolutely not an 
iota of evidence to show, or lead to the inference, that anything whatever had 
occurred, between husband and wife, on the day the latter lost her life, that 
was calculated to make the prisoner even annoy^ or displeased with his wife 
Such being the case, are you prepared to say that the prisoner intended to take 
the Ue of his wife ? If, while caring for bis wife, and having no cause for com- 
plaint against her, the man unprovoked committed a deliberate murder, I do 
not see how one could avoid looking on the act as that of an insane person 
But the prisons^ is not insane, and We mint form some oth^r and reasonable 
opinion on the case In so doing, however, we are left absolutely to conjecture 
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For hours 8uni)g thoda^ m question husband and wife werS alone, not an eye to 
see^ not an ear to hear what passed between them We know only the result — 
and if you agree with me in thinking it highly improbable that murder could 
have b^n contemplated by any sane person under the circumstances, we are 
forced to the conclusion that something must have taken place between the two 
which actuated the prisoner to the deed — and it seems to me that there is 
nothing more probable than that both (being probably still under the 
influence of their morning s drinking) had words, and that in the course of 
a quarrel the prisoner, unable to control himself, made what must have been 
C8®3 a savage attack on his wife If there were evidence to show what was 
the provocation, if any was given, it could be without much difliculty seen 
whether it was of that grave and sudden nature as would under the law reduce 
the offence from murder to culpable homicide not amounting to murder But 
there is no such evidence, and we have to do the best we can to fill up the gap 
Where a doubt exists the prisoner is entitled to the benefit thereof, and here 
an intention to commit murder as defined under s 300 of the Penal Code 
seems to me to be left unproved If > ou are doubtful on the point you must 
give the prisoner the benefit of such doubt As to the charge under s 304, I 
am bound to tell you that the facts, if credited, certainly establish that charge, 
for the prisoner was not so drunk that he did not know wnat he was about, 
and the attack was so savage and the wounds inflicted so severe, that he must 
have known what the consequences were likely to be As to the charge under 
s 325, I need hardly tell you that it is a very minor one, and was added in 
order to meet the doubtful testimony of the medical oflicer as to the cause of 
death when he was deposing m the Court below If for any good reasons you 
can say that the case does not come under either s 302 or 304, and you hold 
that a minor ofience was committed, there is ample evidence to show that 
grievous hurt was voluntarily caused Your best attention is solicited to all 
the facts disclosed in this case ’ 

The jury unanimously found the pnsonei not guilty under the charge 
framed under s 302 , and in the proportion of three to two found him not 
guilty under the charge flamed under s 304 , but in the proportion of three to 
two found him guilty undei the charge framed under s 325 

The Sessions Judge, however, disagreed with the verdict of the juiy as to 
their finding on the charge under s 304 of the Penal Code, and as in his 
opinion the sentence which he was capable of passing under s 325 was wholly 
inadequate to tt^e offence committed, he referred the case to the High Court 
for orders under s 307 of the Code of Criminal Procedure 

On the case coming up before the High Court — 

The Ofbciating Deputy Legal Bemembrancer (Mr Leith) appeared for the 
Crown 

Baboo Khetter Mohun Gangooli for the Prisonei 

The following Order was passed by the Comt (MlTTEB and NoRBls, 
JJ) — 

IforrlSf J. — This case has been referred us by the Session^ Judge of 
Burdwan under the provisions of s 307 of the Code [ 90 ] of Criminal Proce 
dure The facts are briefly these The prisoner was committed for trial 
under ss 302 and 304 of the Penal Code At the trial the Sessions Judge of 
his own motion added a charge under s 325 of the Penal Code Evidence 
was adduced in support of all three charges, and at the close of the case for 
the prosecution and the speeches for the prosecution and defence, the Judge 
proceeded to charge the jury He began his charge by telling the jury that 
the couns^ for the d^ence had endeavouied to bring the case within s 325 , m 
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other *word8, bad atideavottred to save his client’s life The Judge then goes 
on to point out to the jury what evidence there is m favour of the charge under 
s S02, and what evidence there is against it Similarly, the Judge points out 
what evidence there is for and against the charge under s 304 Then the 
Judge goes on to say As to the change under s 325, I need hardly tell you 
that it IS a very minor one, and was added in order to meet the doubtful 
testimony of the medical officer as to the cause of death when he was deposing 
in the Court below If for any good reasons \ou can sa> that the case does 
not come under either s 302 or s 304, and you hold that a minor ofifenoe was 
committed, theie is ample evidence to show that grievous hurt was voluntarily 
caused ” Now, if the Judge in the Court below was of opinion, as he appears 
to be according to his letter of reference, that this case resolved itself simply 
into the question whether the prisoner was guittv of murder or of culpable 
homicide not amounting to murder, instead of directing the jurv, as he has 
done, that they might convict under s 325, he should have struck out the 
charge under this section, even if the prisoner had been oiiginally charged 
thereunder He should have said ** Gentlemen, there was a charge under 
s 325 , 1 have taken it upon myself to strike out that charge, as the crime of the 
prisoner cannot possibly be brought under that section Instead of doing 
that, the learned Judge invites the jury, if they fail to find a verdict either 
undei s 302 or 304, to return a veidict under s 325 This being the way 
that he has charged the jury, it is unreasonable for the Judge to complain of 
the verdict that the jury have leturned and thrown upon us the responsibility 
of dealing with the case under s 307 of the Code of Criminal Procedure We 
decline to interfere with the verdict of the jury [91] We convict the prisonei 
of the offence charged under s 325, and sentence him to be rigorously impri 
soned for seven years 

Hitter, J«— I concur It is clear upon the authority of decided cases that 
this Court will not interfere unless the verdict of the jury be found to be 
manifestly erroneous In his charge to the jury the Sessions Judge directed 
that, m the event they found the other charges unsustainable, they might find 
the accused person guilty under s 325, if that offence in their opinion, has been 
established upon the evidence The Sessions Judge heard the evidence, and 
after recording it, he expressed his opinion, in his charge to the jury, that they 
might upon that evidence find the accused person guiltv undei s 325 That 
being so, I am not prepared to say, upon the hare perusal of the recorded 
evidence, that the verdict of the juiy is manifestly orioneous« 

Verdict aSirmcd 

MOTES 

[See also 10 Bom , 497 , 15 Bom , 452 , 20 Bom , 215 ] 
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OEIMINAL MOTION 

The 6th November , 1684 
Present 

Mr Justice Wilson and Mr Justice Macpherson 

Bajnaram Koonwar Petitioner 

versus 

Lala Tamoli Baut Opposite Party '' 

Jotndei of charges — Summons and nan ant cases — Criminal Procedure Code, 

ss 247 and 253 

In the investigation of a complaint which forms the subject of two distinct charges 
arising out of the same transaction one of which is a summons and the other a warrant case 
the procedure should be that prescribed for warrant cases 

This case arose out of a dispute m regard to a certain field It was alleged 
that, in the course of the dispute, one Lala Tamoli had been severely assaulted 
and his crops taken away The charge laid was one of theft, as well as of 
voluntarily causing hurt The Deputy Magistrate, seeing that the complainant 
[92] (Lala Tamoli) did not appear on the day fixed for the trial, passed an 
order under s 2471 of the Criminal Procedure Code, the effect of which was to 
acquit the accused \n appeal, it would seem, was preferied to the District 
Magistrate, who, after expressing his dissatisfaction with the mode in which 
the matter had been disposed of, ordered a new trial by another Deputy Magis 
trate The accused, thereupon, applied under the revisional sections of the 
Code to the High Court, wheie, among other things, it was contended that the^ 
District Magistrate had no power to order a new trial in a case wherein an 
order of acquittal had already been passed 

Baboo Oopinath Chatterjee for the Petitioner 
Baboo Amaiendra Nath Chatterjee for the Opposite Party 
The Judgment of the Court (Wilson and Macpherson, 7J) was 
delivered by 

Wilson, J. — In this case two charges were made against the accused 
persons arising out of exactly the same state of facts and under the same cir- 
cumstances The one was a charge of voluntai ily causing hurt which would 
be a summons case, and the other a charge of theft, which would be a warrant 
case But inasmuch as the two charges were based upon exactly the same 
evidence, and the same circumstances, and no order was made for a separate 
trial, it is plain that the mode of trial, under which the Deputy Magistrate 
oi^ht to have proceeded, was that applicable to the greater of the two charges, 
that IS, the case ought to have been tried as a warrant case But what 
happened was this The complainant being absent^on a da> to which the hear 
ing of the case was adjourned, the Deputy Magistrate made an order purport 
mg to be an order under s 247 An order upjier this section is, pf course, an 

* Criminal Revision No 366 of 1884, against the order of J C Price, Esq , Officiating 
Magistrate of Durbhangah, dated the 17th October 1884, setting aside the order of Baboo 
Gowhur Ah, Deputy Magistrate of Durbhangah dated the 80th June 1884 

t [Sec 247 — If the summons has been issued on complaint, and upon the day appointed 
for the appearance of the accused or any day subsequent thereto 
Non appearance of com to which the hearing may be adjourned the complainant does not 
plainant appear, the Magistrate shall, notwithstanding anything herein 

before contained, acquit the accused, unless for some reason be 
thinks proper to adjourn the hearing of the case to some other day ] 
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order of acquittal What he ought to have done was to have made the order 
under s 263i not for acquittal, but for discharge Now, one or other of two 
things must be the case Either the Deputy Magistrate intended to take the 
proper procedure, and make order under s 253, although he mentioned s 217 
Tf that be so, then, perhaps, the order ought to be treated as one under 
s 263 , but m this case the order of the District Magistrate would be clearly 
£98] right , or, on the other hand, the Deputy Magistrate did not intend to 
act under s 253, but to proceed, as he says, under s 247, and m that case he 
made an order which was clearly illegal It may be that the Distnct Magis- 
trate had no authoiit> to set aside that illegal order, but tve have that author- 
ity , and the matter having been brought before us, we think it would be right 
to make the order which we have power to make, although, perhaps, the District 
Magistrate had not That being so, it would be an idle form to interfere with 
the order made by the District Magistrate 

Betnal allowed 


NOTES 

[But a warrant case cannot be tried as a summarv case — 29 Mad 372 ] 


[11 Cal 98] 

APPELLATE CIVIL 

The 1 2th September^ 1884 
Present 

Mr Justice Macpherson and Mr Iusticf BevbrlF\ 

Shama Charan Chatierji Defendant 

versus 

Madhub Chandra Mookerji and another Plaintiffs 

J'lmsdtciion — Cause of aoiton — Executton of decree — Deciee foi possession — 
Begnlai smt — Formal possession — Civil Procedure Code, Act XIV of 
1882, ss 244, cl (c), 263, 264 

In 1877 the plaintiffs sued the defendant for possession of certain properties and obtained 
a decree , in execution of this decree the plaintiff, on 12th of July 1879, obtained formal 
possession of the properties sued for The defendant continued to remain in actual posses 
Sion and occupation of a portion of the premises, and refused to give up possession of the 
same to the plaintiff, who served him with a two months notice to quit in June 1881 The 
plaintiff did not evict the defendant in execution of the decree obtained by him against the 
defendant but instituted a fresh suit for that purpose , 

Held, that such a suit would lie 

*iSemble, that the delivery of formal possession in execution of a decree for possession 
gives a cause of action against a defendant who remains in occupation of the premisest 
w)uhh mav be enforced in a regular suit 

This was a suit for the recovery of possession of certain properties The plaint 
stated that the properties in question had, with [94] others, been mortgaged 
by the defendant to the plaintiffs on the 16th December 1870 , that in 1876 the 
plaintiff served a notice of foreclosure under Begulation XVII of 1806, and 
when the foreclosure became absolute, they instituted a smt against the 

* A^i^ Ixmn Appellate Order No 181 of 1884, agamst the order of J G Oharles, Esq*, 
JUictae cl 24-^Bmunnahs, dated 29th January 1884, reversing the order of Baboo B^oram 
yfmkkf Subormuate Judge of that district, dated 20th Febi^ry 1688 
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defendaat for posBOBSion of the properties, and obtained a decree In execution 
of this decree t^ie plaintiffs obtained possession of all the mortgaged properties 
on the 12th of July 1879 The plaint then stated that the defendant, Avith- 
out entering into any settlement, continued to hold possession of ’’ that 
portion of the mortgaged properties which was the subject of the present suit, 
and which was all along in the defendant’s actual possession and occupation, and 
refused to vacate the same when required by the plaintiff to do so in June 1881 

The defendants contended that the plaint disclosed no cause of action, 
and this contention was successful in the Court of First Instance On appeal, 
the Judge, referring to%he fiist ground of appeal taken before him, which was 
that ** the plaintiff s suit is not barred either on the ground of res judicata 
or under s 244, cl (c), of the Civil Procedure Code,” gave judgment as 
follows — 

This ground of appeal raises a question of some importance and one, 
moreover, which has given rise to many conflicting decisions No doubt 
the rulings quoted by the Subordinate Judge, namely, Kristo Gobtnd Kui v 
Gunga Pershad Surmah (26 W R , 372) and Loht Goomai Bose v Ishan 
Chunder Chwkerhutty (10 C L R , 258) support his view of the law , but, 
on the other hand, the following rulings relied on by the appellant’s pleader, 
namely, Umbicha Churn Ooopta v Madhub Ohosal (I L R , 4 Cal , 870), 
Lokessur Koer v Purgun Boy (I L R , 7 Cal , 418), and Seru Mohun 
Bama v Bhagoban Dm Pandy (I L R , 9 Cal , 602) are equally strong 
and more recent authorities in support of the appellant’s new cause of action 
In the case of Kristo Oobind Kui v Ounga Perihad Surmah (25 W R , 372), 
[which was followed in Loht Coomar Bose v Ishan Chunder Chuckerbutty 
(10 C L R , 258)] Mr Justice Magpherson held that symbolical posses 
Sion unaccompanied by actual physical possession is a mere pretence, and not 
real possession within the meaning of the Code of Civil Procedure This view 
of the law is no longer possible after the Full Bench decision of the Calcutta High 
Court in the case of Juggobundhu Mukerjee v Bam Chunder By sack (I L R , 5 
Cal , 564), which lays down the broad proposition that symbolical possession as 
between [95] the parties to the suit must be deemed, both in point of law and 
fact, equivalent to actual physical possession In accordance with this view of 
the law Sir RICHARD GARTH, C J , held in the case of Lokessur Koer v Purgun 
Boy (I L R , 7 Cal , 418), that if a decree-holder be put in possession under 
the decree by an officer of the Court, the form in which execution is given is 
quite immaterial It seems to me m such cases the real point for determin 
ation IB, whether the formal possession given by the Court officer does or 
does not operate in point of law as a complete transfer of actual possession 
No doubt a decree holder enjoys the privilege, under s 263 of the Civil Proce- 
dure Code, of having a person bound by the decree removed if he refuse to 
vacate the {Property, but I cannot see how the decree-holder's failure to deal 
harshly with the former owner could affect his rights in any way until the 
judgment-debtor has acquired a supenor title tfV adverse possession for 
upwards of twelve years under Art 138’', Soh II, Act XV of 1877 It appears 


* lArt 188 — 


Description of suit 


Period of limi 
tation 


Tune from which period begins 
to run 


By a purchaser of land at a sale in 
execution of a decree, for possession 
of the purchased land, when the judg- 
ment-debtor was ta possession at the 
date of the sale 


Twelve years 


The date of the sale ] 


8 OAI*,— 108 
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from the judgment of the Subordinate Judge to have been alleged m Cburt 
on behalf of the plaintiffs, that the defendant was not disturbed, because he 
promised to remain on as the plaintiff’s tenant It is impossible to say 
whether this allegation is tiue or not^ as no evidence whatever has 
been recorded, but there is nothing improbable in it when we consider that 
the history of the suit, as disclosed by the written statement, is a mere 
record of compromises If it be true, as asserted in the receipt of the plaintiffs 
on the record, that they received formal possession through an ofiBicer of the 
Court, I hold that this symbolical possession being equivalent in law to 
actual possession, the defendant, even if he continiled to remain on the 
premises, must be regarded either as a tenant or a trespasser, but no longer as 
a possessor in virtue of his own title A suit to eject a tenant or a trespasser 
discloses an entirely different cause of action from a suit to obtain possession 
from a pioprietor in occupation, and hence, in my opinion, the present suit 
will he With regard to the bai alleged to be imposed by s 244, cl (c), of the 
Civil Procedure Code, I need only add that, as I find that formal possession 
awarded to the plaintiffs in the execution proceedings would constitute com 
plete legal possession, the previous decree must be considered to be finally 
executed, and therefore the present suit, being founded on a new cause of 
action, cannot be said to raise a question relating to the satisfaction of a 
previously satisfied decree On the above grounds, I remand the case to the 
lower Court under s 562 of the Civil Procedure Code, with directions to 
readmit the suit under its original number on the registei, and to proceed to 
investigate the suit on its merits 

The defendant appealed to the Hight Court 

Baboo Troylokhya Nath MtUei for the Appellant 

Baboo Chunder Madhiib Ghose, Baboo Jogencba Chunder m Ghose, 
and Baboo Sw? endra Nath Bat for the Respondents 

The following Judgments were delivered — 

Maopheraon, J — No evidence has been recorded in this case, and the 
only question we are called upon to decide is, whether the plaint discloses a 
cause of action on which the suit can be maintained The Subordinate Judge 
held that it did not do so The Additional Judge took a different view and 
remanded the case for trial on the merits The appeal is against the order of 
remand 

The allegations in the plaint are to the effect that the plaintiff after 
foreclosure obtained a decree against the defendant for possession of properties 
mortgaged by him, including a house standing on two biggahs of land, and 
other lands, some of which were, it is now stated, in the occupation of tenants , 
that the plaintiff executed this decree, and on the 12th July 1879 obtained 
possession of all the properties with the aid of the Court, but that 
the defendant without entering into any settlement continued to hold posses- 
sion of two biggahs of land and the buildings thereon, although he had been 
served with a notice to quit in June 1881 The suit is accordingly brought 
to recover possession of the two biggahs of land and of the buildings, and the 
cause of action is said to have arisen on the 6th August 1881, when the term 
of notice expired Tl!e defendant in bis answer took various pleas , he denied 
that the property claimed was covered by the mortgage deed , and be pleaded 
thAt, after a senes of compromises subsequent to the decree, the mortgage 
debt bad been fully liquidated The only pleas with which we are* now 
concerned are those relating to the absence of a cause of action, and iso the 
juns&ction of the Court to entertain the suit 
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ItAS to be regretted that the first Court did not, before dismissing the 
suit« determine in what particular way the plaintiff obtained possession, and 
what he meant by saying that the defendant without entering into any 
settlement continu^ to hold possession," as this might mean that some settle 
inent was contemplated by the parties, but was not carried into effect 

Both Bides have argued before us on the understanding that formal, 
though not actual, possession was given by the Court that is to say, posses 
Sion m the way referred to in s 264 The defen [97Jdant s denial that any 
possession was obtained in execution is explained to mean that there was no 
transfer of possession, Und this is of course true Ciom his point of view, as his 
actual possession was never disturbed, and he denies that the property was at 
all affected by the^ decree 

The question, therefore, is whether a person entitled under a decree to 
actual physical possession of property can, after obtaining merely formal posses 
Sion, bring a suit to oust the defendant, or, whether he must complete his 
possession by proceedings in execution of his decree In other words, does 
the delivery of such formal possession give him a cause of action for a fresh 
suit There has been a good deal of controversy and some conflict of decisions 
as to the effect of a formal delivery of possession under b 264 It has now, 
however, been decided by a Full Bench of this Court, in the case of J iiggobiindhii 
Mukerjee v Bam Chundet By sack (1 L B , 5 Cal , 584), that possession given 
under s 224 of the old Code (coi responding to s 264 of the present one) is, 
as against the defendant, eqmvalent to actual possession and gives a fresh 
starting point for limitation This overruled the case of Pearee Mohufi Poddar 
v Jttggobundhu Sen (24 W B , 418), in which it was held that a formal delivery 
of possession under s 224, unaccompanied by any subsequent actual possession, 
did not give rise to a fresh cause of action The Full Bench case is not 
precisely in point, as the plaintiff m that case was only entitled to the kind of 
possession which could be obtained undei s 224, the land being in the occupa 
tion of tenants 

If, however, the delivery of possession in the mannei described in s 264 
does, in the eye of the law, place the plaintiff in possession as against the 
defendant, I do not see how any less effect can be given to it simply because 
the defendant was not at the time ejected If the defendant at tei wards refuses 
to quit, he remains as a trespasser at his own risk and has only himself to 
blame if he is subjected to the harassment of a fresh suit 

But there is distinct authority foi holding that the same principle will 
apply in the case of a person who, being entitled to actual possession under 
s 263, takes only formal possession 

[98] In the case of Umbtcka Churn Goopta v Madhiib Ghosal (I L B , 
4 Cal , 870), the plaintiff obtained a deqree for possession by the ejectment of 
the defendant, but in 1866 took only formal possession through the Court In 
1872 her assignee sued to eject the defendant, and Bibch and MiTTER, J J , held 
that the formal possession given by the Court was sufficient to give a fresh 
cause of action, notwithstanding that actual possession was nevSr obtained 
Similarly, in Lokesswr Koer v Purgnn Boy (I L B , 7 Cal , 418), the plaintiff had 
a decree for khaa possession, but took onl^ formal possq^sion by proclamation 
and beat of drum, and then brought a suit against the defendant within the 
period of twelve years for possession Garth, C J , and MgDonell, J , held 
that the formal possession given by the Court operated in point of law and fact 
as a complete transfer of actual possession from one party to the other It ib 
true that the question in issue in these oases, and m the Full Bench case, was 
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one of limitation , but, to decide this, the Oourt had to detmnmO when the 
j cause of action arose, and it held that the plaintiff could sue within twelve 
years from the time of delivery of formal possession 

If, therefore, the delivery of formal possession, although the defendants 
continued m actual possession, effected a complete transfer of i»he property and 
furnished, in the cases referred to, a good foundation for a fresh suit, the same 
result must, I think, follow in the present one The execution proceedings end 
with the delivery of possession, and there being a fresh cause of action, there 
IB no bar to the jurisdiction of the Court » 

The appellant's pleader relies on the oases of Mahomed Wah v Noor Buksh 
(26 W R , 127), Krtsto Gobwd Kur v Gunga Pershad Svrmah (25 W R , 372), 
and Loht Coomar Bose v Ishan Ghunder ChuckerbuUy (IOC L R , 258) Bibch 
and Hitter, JJ , refused, m the case already cited, to follow the decision in 
Mahomed Walt v Noor Buksh The correctness of the decision m Kristo 
Gobtnd Kur v Gunga Pershad Surmah was doubted in the case of Loht 
Coomar Bose v Ishan Ghunder ChuckerbuUy, and the principle on which it 
proceeded has not been followed in subsequent cases I think the decision 
L99] of the Judge is correct, and that the appeal must be dismissed with 

COStSi 

BeYerleyi J. — I must confess that 1 have had considerable doubt m this 
case , but on the whole I am inclined to agree with my learned brother that, 
although there is some conflict of authority in the matter, we are bound to 
follow the later decisions of this Court 

The question before us is simply this, — whether a person who has obtained 
a decree for immoveable property in the occupancy of the judgment-debtor, 
and who in execution of that decree has taken mere formal possession of such 
property, is entitled to bring a fresh suit to compel the same judgment debtor 
to deliver up the actual physical possession of the propeity 

Sections 263 and 264 of the Code prescribe the mode in which decrees 
for immoveable property shall be executed 

Section 263 refers to oases when the property is in the occupancy of a 
person bound by the decree, and it provides that possession shall be delivered 
over to the party to whom it has been adjudg^, or to such person as he 
appoints to receive delivery on his behalf, and, if need be, by removing any 
person bound by the decree who refuses to vacate the property " 

Section 264, on the other hand, refers to cases when the property is in 
the occupancy of a tenant or other person entitled to occupy the same and not 
bound bgf the decree to relinquish such occupancy, " in which cases a formal 
possession is to be given by publication of the Court's order in the manner 
laid down 

This distinction wa; fully recognized in the Full Bench decision in 
Jvggobundhu Mukerjeev Bam Ghunder By sack (I L R , 5 Cal , 584), and that 
decision only applies to cases falling under s 264, that is, to oases in which 
the property decreed is not in the occupancy of the judgment-debtor 

When the property is in the occupation of the judgment-debtor, s 268 
gives the Court the power, if need be, to remove him , and the question is, 
wl^tfaer, if the decree-holder does not choose to put in motion this power of 
0eCourt but contents himself with a mere formal order declaring his tlOO] 
possession, but giving him no actual possession at all, he is at liberty to com- 
mence the whole proceedings de mvo^ and to bnng a fresh smt and obtain a 
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It is contended that such a freth amt is banned both by the provision^ of 
S 244 nf the Code, and also by a 13 Section 244 says that aU questions arising 
between the parties to a suit in which a decree has been passed, and relating 
^ the execution of the decree, shall be determined by order of the Court 
executing the decree^ and not by separate suit It is contended that the Court 
having power under s. 263 to oust the judgment debtor and put the decree- 
holder m actual possession of the property, a separate suit for such direct 
occupation is prohibited by this section 

And it IS also contended that the matter is res judicata under s 13 of the 
Code, on the ground that no fresh cause of action arises from the mere refusal 
of the judgment debtoi to deliver quiet possession, and the omission on the 
part of the decree-holder to enforce his decree in accordance with the provi- 
sions of s 263 

In support of these contentions we aie referred to the cases of Mahomed 
Walt V Noor Buksh (26 W B , 127), Kristo Gobind Kur v Gunga Pershad 
Smmah (25 W R , 372), Lokt Coomar Bose v Ishan Chmtder Chuckerbutty 
(10 0 L R , 268) 

The case of Mahomed Walt v Noor Buksh (25 W R , 127) appears to be 
on all fours with the present In that case it was held, to use the language of 
MlTTER, J , m Umbicka Chum Goopta v Madhub Ghosal (I L R , 4 Cal , 870), 
** that unless possession (which the report shows to mean substantial posses- 
sion) IS obtained in execution of a decree for possession of land/ the decree 
holder cannot maintain a second suit for possession against the same defend 
ants, alleging a fresh disturbance of his possession * 

The case of Kristo Oobtnd Kur v Ktshen Persad Surmak (25 W R , 372) 
went further, aUd decided that even an auction purchaser was confined to the 
lemedies prescribed by the Code (ss 318, 319), and that if he failed to obtain 
possession under those sections, he could not bring a fresh suit 

[101] This decision was followed in Lolit Coomar Bose v Ishan Chunder 
Chuckerbutty (lO C L B , 258), but its correctness was doubted , and it has 
since been held, Seru Mohun Bania v Bhagoban Dm Pandy (I L R , 9 Cal , 
602), that an auction puichaser is not confined to the remedies provided by 
ss 318, 319, but that he may sue without proceeding under those sections at 
all, or if the possession be obtained under them prove to be mfructuous It 
may be said, therefore, that the case of Kristo Gobind Kur v Kishen Persad 
Surmah (25 W R , 372) has been overruled as regards an auction-purchaser 
The case of an auction purchaser, however, is not exactly the same as that of a 
decree holder An auction purchaser would obviously not be barred from 
suing either by s 244 or by s 13 of the Code 

On the other hand, the cases of Umbicka Churn Goopta v Madhub Ghosal 
(I L R , 4 Cal , 870), Lokessur Koer v Purgun Boy (I L R , 7 Cal , 418), 

relate to a decree holder, and are relied on as authority that a fresh suit will lie 

• 

In the first case a tenure was sold for arrears of rent and purchased by 
the decree holder in 1864 , in 1865 the decree-holder sued to eject the tenants, 
and having obtained a decree she took formal possession in 1866* She then 
gave a lease of the tenure to the plaintiff, who in 1877 sued to oust the old 
tenants, and it was held that the formal possession qbtained in 1866 was 
sufiScient to bar limitation It is true that the question raised in that case was 
one of limitation only, and that the precise point that arises in the present 
case was not directly decided The plaintiff in that suit was not the decree- 
holder m the former suit, and the suit could not, therefore, have been barred 
under s 13 or^a 244 of the Code But I think it must be taken to have been 
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virtually dooided, that the formal possession taken in 1866 gave not only a 
fresh starting poipt as regards limitation, but also a fresh cause of action m 
respect of which the plaintiff was enabled to sue 

In Lokessur Koer v Pwrgun Boy (I L R , 7 CaJ , 418), the facts were very 
similar to those in the present case, but in that case also the precise point now 
before us was not diiectly taken, the only [108] question raised and decided 
being, whether the delivery of formal possession was a sufficient answer to a 
plea of adverse possession for more than 12 years The remarks made in that 
case, however, support the view that a fresh cause of action arises at the time 
the decree holder is put into possession, and that the form in which possession 
IS given IS really immaterial In the majority of cases no doubt the formal 
delivery of possession by the officer of the Court would be sufficient It is 
only in case of actual resistance probably that the officer would feel justified in 
forcibly ejecting the tenant 

But if the judgment debtor remain in occupancy after formal delivery of 
possession, he thereby becomes a trespasser no less than if he were to vacate 
at the time and return the day after And having thus become a trespasser, 
a fresh cause of action arises to the decree holder who may thereupon sue for 
ejectment The judgment debtor has no ground for complaint in being thus 
twice sued , he is bound to obey the decree, and if he continues in possession 
after execution, he does so at his own risk Foi these reasons I concur in 
dismissing the appeal 

Appeal dismissed 


MOTBB 

[ Where there has been symbolical possession against the judgment debtor, the proceed 
mgs inaj be said to terminate there and a regular suit for possession is not barred b\ virtue 
of sec 47, C PC, 1908 (- sec 244, CPC 1882) --(1906) 28 All , 722 3 A L J , 604 (1906) 
A W N , 213 , (1903) 8 C W N , 49 (51), (1897) 24 Cal , 716 , (1886) 10 Mad , 53 (55) ] 
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APPELLATE CIVIL 


The 27th November, 1884 
Present 

Mr Justice Mittbb anp Mr Justice Norris 


* 

Soorja Koer and another 
versus 

Nath Buksh Singh and another 

and 

Chowrasi Koer 

versus 

Nath Bukflh Singh and another 


Plaintiffs 

Defendants 

Plaintiff 

Defendants 


Maintenawe — Property sold in execution of decree for maintenance— Subse 
quent suit to recover maintenance^ and to follow property m hands of 

auction-purchasei 

A Hindu widow's right to recover maintenance is subject to the right of a purchaser of a 
portion of the family estate for valid consideration 

4 obtained a personal decree against B lor maintenance at the sale in execution of this 
decree a portion of tbe family property was sold and pur [lOSJchased by C At this sale the 
widow gave notice that she claimed a right to recover maintenance from the family property 
In a subsequent suit b} A against B and C to recover arrears of maintenance, A sought 
to follow the property in the hands of C Held that the fact of such notice being given at 
the time of the auction sale would not affect the rights of the auction purchaser C, he 
having purchased at an auction sale held under a decree obtained in satisfaction of a valid 
family debt 

In these cases it appeared that Soorja Koer and Sansar Pati Koer, 
respectively, the widow and widowed daughter of one Golab Boy, deceased, had 
jointly, and that one Chowrasi, the daughter m law of Golab Boy, had 
separately each instituted a suit and severally obtained decrees against the son 
of Golab Boy, one Nath Buksh Singh, for maintenance, the decrees in no way 
declaring that the maintenance given should be a charge upon the estate of 
Golab Boy, deceased In execution of the joint decree obtained by Soorja 
Koer and Sansar Pati Koer certain property, formerly belonging to Golab Boy, 
was put up for sale, and at the sale on the 15th March 1882, when a portion 
of the property was purchased by Isri Singh, the decree holders in both suits 
gave notice that they claimed a right to maintenance out of the estate 

^ On the 4th April 1882, Soorja Koer and Sansar Pati Koer jointly, and 
Chowrasi Koer separately, each brought a suit for subsequent* arrears of 
maintenance, praying for money decrees against Nath Buksh Singh and Isn 
Singh, it being alleged in both suits that the former purchased the property 
sold in execution under the decree above mentioned behami in tbe name of 
Isn Singh 

* Appeals from Appellate Decrees Nos 1334 and 1158 of 1863, against the decrees o^ 
Baboo Abinash Ghundet Mitter, Officiating Second Subordinate Judge of Tirhoot, dated 19th 
of Februazy 1888, affirming the decrees of Baboo Bnjo Mohun Pershad, Munsif of Durbhan 
gah, dated the aSxd of June 1889 
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The Munsif, m one judgment governing both oasest held that Isn Singh 
was the actual purchaser of the property at the execution sale of the 15th 
March 1882, and he, therefore, dismissed the suit as against him, as he did not 
consider the property to be liable to the claim for maintenance, but gave the 
plaintiffs a decree against Nath Buksh Singh 

The plaintiffs appealed to the Subordinate Judge, contending that the 
purchaser at the auction sale having purchased with notice of the plaintiffs’ 
claim to maintenance ought to be held liable 

The Subordinate Judge held that Isn Singh must be taken Cioil to have 
had notice of the claims for maintenance at the time of his auction purchase , 
but that the property of Golab Boy, having been sold for a valid debt, could not 
be followed into the hands of a purchaser for the purpose of making it hable 
for the maintenance claimed, simply because notice was given at the time of 
sale He, therefore, dismissed the appeals 

The plaintiffs appealed to the High Court 

Baboo Bajendro Nath Bose for the Appellants 

Baboo Mohesh Chundei Chotodry and Munshi Mahomed Yusuf for the 
Bespondents 

Judgments of the Court (Mitteb and Nobris, JJ ) were as follows — 

In this case (No 1158) the plaintiff appellant is the daughter in law of 
one Golab Boy, and the defendant No 1, Nath Buksh Singh, who is his 
kartaputer, is in possession of his estate It appears that the plaintiff appel 
lant before us obtained a decree for maintenance against the defendant No 1 
Similarly, the widow of Golab Boy, namely, Soorja Koer, and her daughtei 
obtained a decree for maintenance against the defendant No 1 In execution 
of this latter decree, a portion of the family property was brought to sale, and 
purchased by the defendant No 2, the respondent before us 

The present suit was brought, both against the defendant No 1 and the 
defendant No 2, to reco\er maintenance from the month of Augrahan 1286 to 
20th Cheyt 1289 Plaintiff, in her plaint, sued to recover a personal decree 
against both these defendants Her allegation was that the purchase of a 
portion of the family property by defendant No 2 was a benami purchase, and 
that the defendant No 1 was the real purchaser 

The suit has been dismissed as against the defendant No 2 The lower 
Courts find that defendant No 2 was the real purchaser of a portion of the 
family estate 

It IS contended before us m this second appeal that the lower Courts are 
not right in dismissing the suit wholly against defendant No 2 , that under the 
Hindu law the maintenance of a widow is a ^charge upon the entire family 
estate , that before the particular portion of the estate, of which the defendant 
No 2 became a puichaseiik was sold, the plaintiff ^appellant «[103] before us 
gave notice of her right to recover maintenance out of the estate of Golab Boy, 
and that, therefore, at any rate, the lower Courts should have declared that thl^ 
amount decreed as maintenance was to be considered as a charge upon the 
portion of the family estate purchased by the defendant No 2 

We are of opinioti that this contention is not valid A somewhat similar 
question to the one raised before us was decided in the case of Lakahman Bam 
&handra Josht v Satyabhtxma Bat (I L B , 2 Bom , 494) In that case the 
nature of the lien which a Hindu widow has over the family estate in respect 
of her claim for maintenance is explained and defined It was held there that 
if tiie sale takes place for the satauaction of a family debt, or any other debt 
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B^bicb would make tbe sale valid aooordmg to the Mitakshara law, the pur- 
chaser would not be affected by any notice on tbe part of the widow, and the 
property purchased would not be charged with any hen on account of widow’s 
maintenance Applying that rule to this case, we are of opinion that the lower 
Couits have come to a right decision Here the property was brought to sale 
in execution of a decree for maintenance obtained by the widow and daughter- 
in-law of Golab Boy, under such circumstances as would pass the entire 
property It would be a valid sale under the Mitakshara law 

Tha£ being so, the daughter m law has no right to follow the property sold 
in the bands of the purchaser, although there was a notice of her right given 
before the sale 

We therefore dismiss this appeal with costs 

In this case (No 1334) the appellants are Mussummat Soo^a Koer and 
another, the decree holders, in execution of whose decree a portion of the 
family estate was sold Before the sale took place they also gave notice of 
their right to recover maintenance fiom the family estate It is true that in 
this case the decree holdeis, who were bringing the property to sale, gave the 
notice mentioned above, therefore in this respect there is a difference between 
this case and the Bombay decision cited above, but the principle of the decision 
would apply Notice in this [106j case would not give to the widow any 
higher rights than what she possessed under the Hindu law, and the Bombay 
decision lays down what the Hindu law is upon the point It lays down that 
the widow’s right to recover maintenance is subject to the right of the purchaser 
of a portion of the family estate for valid consideratipn 

Therefore, it is clear that under the Hindu law, the plaintiffs, appellants, 
have no right to follow this property in the hands of the purchaser That 
being so, tbe notice of their right to recover maintenance from the family 
estate cannot affect the rights of defendant No 2 Under the Hindu law the 
widow's rights are limited in the way stated above The defendant No 2 
purchased this property in execution of a decree for maintenance Under the 
Hindu law such a purchaser acquires a superior right to that of the widow to 
recover maintenance from the estate 

In this case also, therefore, upon the principle laid down in the Bombay 
decision cited above, the judgments of the lower Courts appear to be correct 
We therefore dismiss this appeal also with costs 

Aptteals dtsmissed 


NOTES 

C Tbe creditor’s rights override tbe ngbt of maintenance conferred by Hindu Law, and 
when tbe property is sold for those debt|, even prior notice of those claims does not affect the 
purchaser —34 All 160 , 33 AU 336 , 3 Bom 494 (1907) P B 36 (1908) P L B 11 ] 


6 CAL, ^109 


866 



BBHABI MAHTON V 


hhA. 11 Cal. 107 

^ [11 Cal 106} 

APPELLATE CRIMINAL 

The 16th December, 1884 
Pbbsbnt 

Mr Justice Mitteb and Mr Justice Norris 

Behan Mahton Appellant 

versus 

Queen Empress Respondent 


Chmge — iccmod mttiled to know exact value of chaiqe made aqatnst him — 
Criminal Piocedme Code — Act X of 1882, s 221 

An accused is entitled to know with certainty and accuracy the exact value of the charge 
brought against him, and unless ho has this knowledge he must oe seriously prejudiced in 
hiB defence This is true in all cases, but it is more especially true in oases where it is 
sought to implicate him for acts not committed by himself but bv others with whom he was 
in company 

[1073 In this case the accused, Behan Mahton, was committed to the 
Sessions Couit at Patna charged as follows — 

(1) * ** That he on oi about the lAth day of January 1884, being a 

member of an unlawful assembly and using violence in pursuance of its 
common object, committed the offence of noting and thereby committed an 
offence punishable under s 147 of the Penal Code 

^2) That in pursuance of the common object of the unlawful assembly 
of which he was a member, certain other members of the assembly committed 
the offence of murder of Bhagut Goala, and that he was therefore under s 149 
of the Penal Code guilty of that offence 

The Sessions Judge added to the last charge the words ** and thereby 
committed an offence punishable under ss 302, 149 of the Indian Penal Code 
and within the cognizance of the Court of Sessions ’ he also further added 
two other charges, viz — 

(3) That you, Behan Mahton, on oi about the 14th January 1884, at 
Kurhara, in pursuance of the common object of the unlawful assembly of which 
you were a member, such common object being to resist the theft of crops by 
violence, certain other members of the said assembly (names unknown) 
committed the offence of culpable homicide of Bhagut Goala, an offence which 
you knew likely to be committed m pursuan6e of the common object, and you 
are therefore under s 1^49 of the Indian Penal Code guilty of the aforesaid 
offence, and thereby committed an offence punisHable under ss 304 and 149 
of the Indian Penal Code and within the cognizance of this Court ” 

(4) That you, Behan fMahton, on or about the 14th January 1884, at 
Kuihara, m pursuance of the common object of the unlawful assembly of which 
you were a member^ such common object being to resist the theft of crops by 
violence, ceitam other members of the said assembly (names unknown) com- 
mitted the offence of grievous hurt which you knew hkely to be committed in 
pursuaooe.of the common object, and you are therefore under s 325 of the 

* Qnminal Appeal No 680 Of 1884, against the order and sentence of T D Beighton, 

Jtsq , fiessiotts Judge of Patna dated the 10th of July 1884 
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Indian Penal Code guilty of the aforesaid offence, a^d thereby committed an 
offence pumshable under ss 335 and 149 of the Indian Penal Code, within the 
cognizance of this Oourt ” 

[ 108 ] The Judge in oharging the juiy omitted to direct the jury to 
oonsider what, if any, was the common object of the assembly before the 
assault was committed , he further omitted to point out that if the assault was 
committed in the absence of the accused, they ought to be satisfied that it was 
committed m pursuance of a common object which would make the assembly 
unlawful within the meaning of s 149 of the Penal Code 

The jury acquitted Behan of the offences under the first and third charges, 
but found him guilty under the last (having returned no verdict under the 
second charge) 

The prisoner was sentenced to 18 months iigorous imprisonment* 

The priBOttei appealed to the High Couit 
No one appeared at the hearing 

The Judgment of the Court (Mitteb and Noiililb, JJ ), aftei setting out 
the two first charges in extensOt ran as follows — 

We are of opinion that the two first charges are not sufficiently explicit, 
and that they should have contained such particulars of the mannei in which 
the alleged offence was committed as would have been sufficient to give the 
accused notice of the matter with which he was charged 

The foundation of both charges lay in the fact that the accused was 
alleged to have been a member of an unlawful assembly ** An unlawful 
assembly ** is defined by s 141 of the Indian Penal Code, and the alleged 
common objecit of the assembly ought to have been set out in the charges 
An accused person is entitled to know with certainty and accuracy the exact 
value of the charge brought against him Unless he has this knowledge he 
must be senously prejudiced in his defence This is true in all cases, but it is 
more especially true in cases where it is sought to implicate an accused person 
for acts not committed by himself, but by others with whom he was m company 
The Sessions Judge appears to have recognised the insufficiency of those 
charges, for he framed the new charges (Nos 3 and 4) (here followed tn 
extenso charges 3 and 4 as set out above ] 

The Jury unanimously acquitted the accused on the first charge and 
on the first amended charge (1 and 3) As far as we can gathei from 
the record, which is almost illegible, and whicli we [ 109 ] have almost been 
constrained to return to be fair copied, they have returned no verdict on the 
second charge , nor does the Sessions Judge appear to have directed their 
attention to that charge in his summing up We are, however, satisfied that 
even if the second charge had d^een properly framed, there w^as no evidence 
upon which the accused could have been convicted of murder The Jury, 
however, convicted the accused on the second amended charge (charge No 4) 
We have now to consider whether, looking at the form of the charge and 
considering the Judge’s summing up, the conviction can be supported, for we 
can only set it aside upon some erior in law 

We are of opinion that the charge as framed discloses no offence 
The common object of the unlawful assembly as laid in the charge was 
“ to resist the theft of crops by violence” There is no punctuation m the 
charge as set out in the record, but we imagipe that what was meant to be 
charged as the common object was ** the resisting, by violence, the theft of 
orops^’^ 
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tKow, it 18 (dear that under s 96 of the Indmn Penal Code ^e aoeuaed^wah 
jnatified m using violenoe for the protection of his own crops or those of a^ 
other persons, provided that, in the exercise of such right, he did not raflict 
wore harm than it was necessary to inflict for the purpose of such protection 
The charge, to have disclosed an ofFence, should have alleged the common 
object to have been ** to unlawfully resist by violenoe the theft of crops/' or, 
still better, *' to defend certain immoveable property, to wit, growing crops 
against the offence of theft, and, in such defence, to inflict more barm than 
was necessary for the purpose of such defence " 

The case for the prosecution was that unnecessary violenoe had been used 
by members of the assembly other than the accused, for which he became 
responsible by virtue of s 149 of the Indian Penal Code , this should have 
been distinctly alleged We have carefully perused the Judge’s summing up, 
and it appears to us to be dehcient in this respect, in that he has not directed 
the Jury to consider what, if any, was the common object of the [llOj 
assembly before the assault was committed , nor has he told them that if the 
assault was committed in the absence of the accused, they must be satisfied 
that it was committed in pursuance of a common object which would make the 
assembly ** unlawful ” within the meaning of s 149 of the Indian Penal Code 
We are, therefore, constrained to set aside the conviction Under the circum 
stances we think no good result would follow from our directing a new trial, 
and we accordingly direct that the accused be discharged fiom custody 

Appeal allowed 


NOTES 

t Whero the findings negative the common object which was not precisely set out in the 
charge, and the charge itself was defective by not specifying the property which was the com 
mon object, it was held that the accused were prejudiced — d3 Cal 295 2 C L J 516 See 
also 4 C W N 196 , 7 C W N SOI in 22 Cal 391 the omission to state intention was 
held curable 3 

[HI] PBIVY COUNCIL 

The 4th and 12th July, 1884 
Pbesent 

Lord Watson, Sir B Peacock, Sir E P Coelier, Sir B Couch, 

AND Sir a Hobhouse 

Madhopersad Plaintiff 

, versus 

Gaiudhar and others Defendants 


[On appeal from the Court of the Judicial Commissioner of Oudh ] 

Foreclosure of 'mortgage — Begulation XVII of 1806, s 8 — Service of copy 
of petition and of parwana, in the manner provided, essential 
The provisions of s 8 of Regulation X\II of 1806 are not merely directory, but 
fmperative, pre^nbing conditions precedent to the right of the mortgagee to enforce 
forfeiture of the estate of the mortgagor, and have for their t»object the protectipiii o 


868 



AA^UblUli hn, tl884j iJthlL ii Oal. llll 

^QjrtgiigQrsIrom fratid The prescribed ptooediare must be strictly followed Norend^r Naredn 
SiWgh V Dwarka LaU Mundur (h B , 5 I A , 18 , I L B , 8 Cal , 897) referred to sud 
lo^Qwed 

Heldt that although the mortgagor at the hearing of the foreclosure suit in the Court of 
First Instance had not insisted on the insufficiency of the notification of the mortgagee's 
application to foreclose, but bad relied on another defence, this could not be construed as a 
binditag admission that notice had been duly given that service of the copy petition for 
foreclosure, and of the parwana signed by the Judge, was essential , and that the mortgagor 
was not precluded from questioning the regularity of the proceedings in his subsequent 
appeal 

Appeal from a decree (Idth March 1881) of the Judicial Commissioner 
of Oudh, reversing a decree (8th September 1880) of the District Judge of 
Lucknow, and dismissing the appellant’s suit for foreclosure of a mortgage. 

The principal question raised on this appeal related to the sufiiciency of 
proceedings purporting to have been in conformity with Begulation XVII of 
1806, s 8 Another question was whether or not the mortgagors had received 
the mortgage money, on which the Courts in India differed 

The object of the suit was to obtain possession, in proprietary right, of 
mouzah Bhadin m the Unao district of Oudh, which had been mortgaged by 
way of conditional sale by the respondents, or their predecessois in estate, to 
the father of the appellant The mortgage, dated 3rd May 1863 was registei 
ed under Act XIX [112] of 1843, the mortgage money Bs 4,851 being 
payable, with interest at one lyei cent per month, within five years It con 
tamed a clause to this effect ** Should the principal amount with interest be 
not paid within the time above specified, and the whole or a portion thereof 
remain unpaid, this mortgage deed will be held an absolute deed of sale, free 
from all dispute, and the mortgagee will be entitled to possession of the village, 
according to the terms of a deed of sale 

The execution of this mortgage being admitted, the defence A\as that the 
consideration had not, in fact, been paid, the instrument having been made 
upon a promise by the mortgagee that the expenses of the mortgagors attend- 
ing an appeal, m which they were interested, should be defrayed by the mort* 
gagee The appeal, however, turning out to be unnecessaiy, never was made 

Issues having been fixed, and the defendants called on to disprove the 
primd facte case against them, the Court of First Instance, the District Judge 
of Lucknow, gave judgment in favour of the plaintiff, finding on the evidence 
that there was a&rmative proof of the consideration money having been 
in fact paid , and foieclosure of the mortgage was accordingly decreed 
This decision was levorsed by the Judicial Commissioner He held that, 
under the circumstances, the plaintiff might be fairly put to the proof of 
the consideration , and that the evidence, oral and documentary, had been 
insufficient to establish it He was, however, of^ opinion that if he had con- 
curred with the ludge of the first Court as to the receipt, m fact, of the mort 
gage money by the mortgagors, it would still have been necessary to dismiss the 
suit in its present form, on the ground that netice of foreclosure hli,d not been 
duly served, according to s 8, Begulation XVII of 1806, and that the proceed 
mgs were therefore invalid His judgment on this point was the following 
Although the parwana of 26th April 1876 purports to issue by order of Deputy 
Goinmissioner, it certainly does not bear his official signature , there was no 
copy of the written application for foreclosure served with it at the same 

* Under this Act registration of deeds afiecting luterebts in land was not compulsory , 

but such deeds, when registered, were to be satisfied m preference to those not registered 
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tll3} time, not does it notify that:, if the mortgagor shall not redeem the 
property mortgaged, in the manner provided for in the foregoing section of the 
Act, within one year from the date of the notification, the mortgage will be 
finally foreclosed, and the conditional sale will become conclusive 

What it does do is simply to order them to appear by the 18th Hay to take 
away notice deeds in the matter of Madhopersad’s notice of foieclosure of 
mouzah Bhadin for Bs 12,365-6-0, on conditional deed of sale 

It 18 ilrged that their subsequent petition objecting to foreclosure proves 
that they were aware of the claim to foreclose the amount claimed, and the 
amount was to be paid by them within one year , but this is not so What it 
proves IS that they were aware that petitionei had claimed all this, but that is 
a very different matter to an authoritative notice by the Judge that such was 
the law It IS further urged that this objection was not taken in the Court of 
First Instance, and so must be held to be waived, but I cannot concur The 
provisions of s 8 of Begulation XVII of 1806 are imperative and not merely 
directory In The Bank of Hindoostan v Shoroshtbala Debee (I L B 2 Cal , 
311) a formal notice was served, and the mortgagors must have been well 
aware of the legal results of such notice, for they had once gone through the 
whole foreclosure proceedings of the same mortgage , although the proceedings 
were subsequently cancelled, yet there being no proof of service at the same 
time of a copy of the written application foi foreclosure, this was held to be 
fatal to the plamtifi’s claim to foreclose And in my opinion the tendency of 
all cases is to show thbt, whether parties raise it or not, it is imperative on the 
Judge to try and decide the issue, whether notice of foreclosure had been duly 
served or not Foreclosure being an act which puts an end to the right of the 
mortgagor, it must be carried out strictly in accordance wuth the Begulation 
The right to foreclosure rests upon such notice as the law requires to be given , 
and though it may be hard on the claimant that he should suffer from the 
laches of the Court, yet it is eminently his duty to see that eyerything is done 
in conformity with law, [114] and it would be much harder if the mortgagors 
were to lose their estate for non conformance with a notice which in no import- 
ant respect was conformable with the law 

On these grounds 1 decree this apjieal and cancel the decree of the District 
Judge, dated 8th September 1880, and dismiss this suit As to costs, there 
being found no fraud on the part of plaintiff, who probably found this bond 
among old family papers without knowing its leal value, I do not think it neces 
sary to decree costs against him Each party will bear then own costs in both 
Courts ” 

On this appeal — ' 

Mr B V Doyne^ for the appellant, argued that the judgment of the first 
Court was correct upon the evidence and that the Judicial Commissioner had 
reversed the finding upon insufficient grounds He also contended that the 
notices given with a view to foreclosure had been in effect a substantial 
oompliancewith the requirements of s 8 of Begulation XVII of 1806, followed 
as they had been by the other proceedings in the District Court in which the 
respondents had virtually admitted the receipt of due notice , so that it was not 
open to them to contest this point at a later stage 

He referred to Macpherson on Mortgages, 6th edition, 210 , and The Bank 
of Ekmdoostan v Shoroshihala Debee (I L B , 2 Cal , 313, 315) 

The respondents did not appear 
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On a Bubsequent day, July 12th, their Lordshipp’ Judgment was 
deliyeted by 

SirB P Corner — This IS an appeal from a judgment of the Judicial 
Commissioner of Oudh, reversing a judgment of the District Judge of Lucknow 

The plaintiff, a banker, sued to recover proprietary possession of a village 
on the completion of foreclosure pioceedings with respect to a mortgage of it 
The mortgage was dated 3rd May 1863, 17 years before the commencement of 
the suit , of the mortgagors, 17 in number, 11 survived, the remaining defendants 
being representatives of those who had died The mortgagee was Bajah Behan 
Lai, the father of the plaintiff The deed of mortgage pui ports to be a security 
for the repayment within five years of Bs 4,851, with 12 per cent interest, 
the receipt of [115] which sum is acknowledged, and it declares that if the 
principal and interest are not repaid within five years the instrument shall 
operateffas an absolute deed of sale 

The pnncipal sum is stated to be made up of debts due by the mortgagors, 
or otherwise secured by former mortgages, which they were to be provided with 
money to pay, of a balance due to the bank, and an advance of Bs 1,356 *' for 
necessary expenses ” 

The plaintiff alleged default in the payment of the mortgage money, that 
the proper proceedings foi foreclosure had been taken, and claimed possession 
of the land 

The defendants denied that any consideration was given for the bond, and 
alleged that it was given only to secure advances which might be made to pay 
the costs to which the plaintiff might be put by the prosecution of an appeal 
by two persons who had brought a suit against them, and failed in the lower 
Couit , that no appeal was preferred, and that nothing was advanced 

The issues stated were — 

(1) Did the defendants receive no consideration ? 

(2) Were the defendants induced to execute the deed by fraud and 
misrepresentation ^ 

On the part of the plaintiff the mortgage was duly proved, which 
undoubtedly threw upon the defendants the burden of proving absence of 
consideration 

The plaintiff further called witnesses to the actual payment of the 
consideration money when the mortgage was executed He put in the former 
mortgages He showed an entry in his books whereby it appeared that the sums 
due on the former mortgages were either advanced to the defendants or paid 
for them , that they owed the balance to the Bank stated m the mortgage deed, 
and received the amount stated to have been paid to them Against this 
evidence the defendants called two witnesses who swore that they were present 
on the examination of the deeds, and that no money passed but none of the 
mortgagors, of whom 11 were living, were called to prove want of consideration, 
the pendency of the litigation, to meet the possible cost of which they alleged 
the mortgage to have been given, [116] or indeed any part of their case, which 
involved a charge of gross fraud against the bankers The District Judge 
believed the evidence of the plaintiff, and gave judgment in his favour 

This judgment was reversed by the TudiciU Commissioner on two grounds 
1st, that the mortgage was without consideration , 2nd, that the proper 
proceedings had not been taken to effect foreclusure • 

The finding of the Judicial Commissioner on the first point seems to have 
been mainly based on three considerations — 

(1) That the entnes in the books of the plaintiff contradict his story 
Their Lordships have already intimated that in their View these entries 
confirm it 
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Thdit tiie money was etaid to be advanoed before the dead was 
registered It is to be observed here that the traDsaction occurred m 1863> a 
year before the Begistration Act of 1S64 came into force, which, for the drat 
time, provided that payment of the consideration of deeds might be made in^ 
the presence of the ^gistrar at the time of registration and recorded by him — 
a practice which has since become common As the banker was not a party 
to the deed, his presence before the Begistrar was not necessary, while that of 
the defendants was If theta is some force in the observation that it is 
strange that he should, after parting with his money, have entrusted the deed 
to the defendants to have it registered and receive it back from the Begistrar, 
on the other hand it is to be observed that the deed must at some time have been 
returned to the banker, as he produced it at the trial 

(3) The absence of any demand of interest from the time of the xnortgage 
money being due to the date of the suit, nearly 12 years, an obs^ation 
Certainly of some weight 

On the whole, however, their Lordships are of opinion that the evidence 
preponderates on the side of some consideration having been leceived by the 
defendants, though how much was actually advanced to them in cash may 
admit of doubt 

The second ground on which the Judicial Commissioner reversed the 
judgment of the District Judge presents a question of more difficulty It was 
contended on the part of the appellant that, inasmuch as the defendants had 
in the Court [1173 below rested their case solely on the absence of conside 
ration for the mortgage, and had admitted in their written statement that they 
received some notice of foreclosure, and no issue as to the validity of the 
foreclosure had been raised in the Court of the District Judge, the defendants 
were precluded from questioning the regularity of the foieclosure proceedings 
before the Judicial Commissioner, although they took the point in their grounds 
of appeal , and that the Commissioner had no power to inquire into those 
proceedings 

The proceedings necessary to effect foreclosure are thus prescribed in s 8 
of Beg XVII of 1806 

' Whenever the receiver or holder of a deed of mortgage and conditional sale may be 
desirous of toreolosing the mortgage, and rendering the sale conclusive on the expiration of 
the stipulated period, at any time subsequent before the sum lent is repaid he shall (after 
demanding payment from the borrower or his representative) apply for that purpose by a 
written petition, to be presented by himself or by one of the authorized vakeels of the Court 
tu the Judge of the zillah or city in which the mortgaged land or other property may be 
situated The Judge, on receiving such written application, shall cause the mortgagor or 
his legal representative to be furnished as soon as possible with a copy of it, and shall at the 
same time notify to him by a parwana, under his seal and oihcial signature, that if he shall 
not redeem the property mortgaged m the manner provided for by the foregoing section within 
one year from the date of the notification, the mortgage will bo finally foreclosed, and the 
conditional sale will become conclusive ” 

These provisions are not miiely directory but imperative, prescribing oon- 
cUttons pireoedent to the right of the mortgagee to enforce forfeiture of the 
estate of the mortgageur, and have for their object to protect mortgagors, who 
are bften (as m the present case) poor and ignorant man, from fraud and 
oppression on the part of money-lenders Accordingly, both in the Oourts of 
India and by this Board, it hhs been held that the presenbed procedure must 
be etnofdy observed In the case of Noreitder Naram Stngh v Dwa/rka Lall 
UtmduiT (L B,5I A, 18, I L B,S Gal , 397) it was held that the ffn^ng 
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of the Zillah Judge, m the foreclosure proceedings, that notice bad been duly 
given to the mortgagors, was not even prtmd facte evidence of the JRegulation 
having been complied with, and [ 118 ] that the service cf the petition for fore- 
closure and the parwana of the Judge in the form directed bv the Begulation 
must be strictly proved To construe the pleadings in the District Court as a 
binding admission Chat the respondents had received due notice, according to 
the Regulation of 1806, in the foreclosure proceedings, would be to apply to 
pleadings in India a stricter construction than is usual 

The Judicial Commissioner had the subject brought before him by the 
grounds of appeal , he had power to take additional evidence, or to frame a 
new issue, which it is to be presumed that he would have done had it been 
necessary, and had the parties desired it In their Lordships* judgment he had, 
at the Idast, a discretion to inquire into the subject if he thought fit, and they 
are not prepared to say that he exeicised that discretion so wrongly that his 
judgment ought to be 'reversed 

Although the vakeel for the mortgagors appeared before the Judicial Com- 
missioner, argued the question of foreclosure, and adduced evidence upon it, it 
does not appear that anv application was made for the settlement of an issue 
on this question, nor was it suggested, nor is it now suggested, that further 
evidence of the regularity of the foreclosure proceedings was obtainable 

The question remains whether, in the foreclosuie proceedings, the provi 
sions of the Regulation of 1806, with respect to the notification to be made to 
the mortgagor, were or were not duly observed 

Several documents weie put in, of which the following is a specimen — 

‘ Translation of Notice to Ishri dited 30th March 187G 

‘ (Signed) H B H 

** Madhoperead son of Raj ih Behan Lai B^hidur Sahukar (banker) and Taluk 

dar of Maurawan etc Plainttjfft 

versus 

“ 1, Gajadhar 2 Jagan , 3, Matadin son of Thakur 4, Ishri, son ofDhaukal 
6, Janki, son of Jewrakhan 6 Lalta 7, Badloo and 8 Bhagwandin 
sons of Madari 9, Sheo Charan 10 Gauri 11 Janki and 12, Mathura 
sons of Pern 13 Kusahar, son of Baji 14, Kalidin 15 Rajwa and 16, 

Sheo Singh, sons of Badri , 17, Sankata, minor son of Bam Sahai under 

the guardianship of his mother and 18 BUa son of [1193 Bhawanidin 

Brahmins, residents and co sharers of mouzah Bhadin, pargana and tahsil 

Purwa, in the district of Unao mortgagors Defe'ndant^ 

‘ Claim — Foreclosure of mortgage of the entire village Bhadin in the pargana and 
tahsil Purwa, in the Unao district under the terms of the deed of mortgage b\ conditional 
sale dated 3rd Ma> 1863 A D for an amount noted below ~ 

Notice 

• • 

“ To Ishri, son of Dhaukal caste Brahmin resident and sharer of mouzah Bhadin 

“ Whereas plaintiff has filed in the Court an application for fpreclosure of mortgage m 
respect of village Bhadin described in the deed of mortgage by conditional sale, dated 3rd Ma> 
1863, owing to non performance of the conditions entered therein, notice of one year’s 
currency is hereby given to you, as laid down in s 8 Regulation XVH of 1806, that if you 
will not pay up the mortgage money with interest within twelve months and redeem the 
mortgaged property, the mortgagee shall, at the expiration of the period stipulated for, become 
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in virteoe of the oondiUon as isgaids QOH^ttaQaipfe oi ths mortgage money and interest the 
absolute propnetox oi tbe said yiUage, and no objection whatever will thereafter be attoided to 

Bfl A P 


** Principal mortgage mone} 4,851 0 0 

Interest 6,882 4 0 

Future interest for one year 582 2 0 

Costs 8 4 0 

Total 12,878 10 0 


* Dated the 30th March 1876 

* In Hindi 

" (Signed) IRHRT, Luinberdar, with pen of Gaun, 
Pat wan Witnessed by Gaun, Patwari *’ 

H B H are said to be the initials of the District Judge 

The signature at the bottom is said to represent the receipt of the docu 
ment by Ishri, one of the defendants, but when and where he received it is not 
very certain 

The following is a sample of another set of notices, dated the 26th of 
Apnl 1876 — 

" Bv order of the Deputy Commissioner of Unao 
Notice of Foreclosure of Mortgage 
‘*No 59 Miscellaneous, Civil 

[180] ‘ Madhopersad, son of R ijah Behan Lai Bahadur, Banker, and Talukdar of 

Maurawan etc Pla%nUff, 

versus 

** Gajadhar, etc (18 persons), residents of mouzah Bhadin, pargana and tahsil 

Purwa Defendants 

• * Claim — Foreclosure of mortgage by conditional sale of the entire village Bhadin in 

lieu of Bs 12 365 G in all 

** Notice to Sheo Charan, defendant 

** Whereas the plaintiff named above has put in a petition in this Court requesting that 
a notice of foreclosure of mortgage be issued to you, you are therefore directed to attend this 
Court, on 18th May of the current year and take away the aforesaid notices, filed by the 
plaintiff after understanding their full purport , consider this urgent 
“ Dated this 26th day of April 1876, A D 

“ (L R ) (Signed) 

It would appear by this that the defendants are summoned to attend the 
Court on the I8th May, in order to receive a notice of foreclosure, and that 
consequently they had not received notice before 

Accordingly on the 18th of May they attend the Court. 

The proceedings before the Court are headed — 

'' Claim to foreclosure pf mortgage of village Bhadin in lieu of Bs 12,365 6 
Application for the issue of notice of foreclosure for the term of one year " 

The defendants objected to receiving the notice, on the ground of want of 
consideration for the mortgage 

A minute of the Court of the Deputy Commissioner, dated 19th December 
1876, 18 in these terms* — 

Parties are present, » « , the defendants, who were sent for, have appeared in person, 
while the plaintiff’s pleader is present for him , notice has been delivered.” 

It has been contended that on that day at least the notices were delivezed 
to the defendants, and that on that occasion they signed their names as havmg 
received them 
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ilut whob did they receive ? The doouraent of 30th March , none other le 
sugg^ted, unless it be the document of the 26th of April, which is less favour- 
able to the plaintiff ^ 

This document of the dOth of March, however, is not a compliance with 
the Itegulation It is not a parwana under the seal and official signature of 
the Judge , it does not notify from [121] what date the year during which 
redemption shall be made begins to run, and it neither was nor purports to be 
a o6py of the petition for foreclosure, the furnishing which to the mortgagor is 
dedfared by this Board in the case before cited to be essential Their Lordships 
are therefore of opinion that the Judicial Commissioner was right in holding 
that the requirements of the Begulation had not been complied with, and they 
will humbly advise Her Majesty that his judgment be affirmed 

Solicitor for the Appellant Mr T L Wihon 

Appeal dismissed 


NOTES 

[ Where other formalities have been observed the mere f»ut of the Judge s initials being 
on the parwana instead of his signature does not vitiate it — (1906) 29 All , 145 3 A L J , 
867 (1906) A W N , 309 (310), (1907) P R , 105 cowfm (1893) 16 All , 69, (1888) P R . 16 
Strict compliance with the requirements of the Regulation should be established — (1912) 
P L R , 121 (1912) P W R 69 131 C , 621 (seals), (1907) P R , 46 

(1903) P R 71 (1903) P L R , 162 (1902) P R 48 (1902) P L R , 63 , (1886) 8 

All 888 6 A W N , 140 , (1888) 11 All , 164 9 A W N , 48 (1906) 9 O G 147 (149) ] 

[ 11 Cal 121 ] 

PBIVY COUNCIL 

The 4th, 8th and 2drd July, 1884 

Present 

Lord Watson, Sir B Peacock, Sib K P Collier, Sir R Couch, 

AND Sib a Hobohuse 

Kalidas Mullick Plaintiff 

versus 

Kanhaya Lai Pundit, and on his decease, 

Behar> Lai Pundit and others w Defendants 

[On appeal from the High Court at Fort William in Bengal ] 

Construction of gift, as to quantity of estate given — Limitation Act XV of 
1877, Sch II, Arts 134 and 144 — Gift when dt)erative without delivery 
of possession --Hindu law 

The rule as to the construction of the language n! which a gift is made, *independently 
of the “ Transfer of Property Act, ” Act IV of 1882, (which ma\ , or may not, have been ex 
prefs^ so as to lay down, in favour of absolute gifts, a rule more ^positive) is that indefinite 
words of gift are calculated to convey all the interest of the grantor, it being also necessary 
to rqad the whole of an instrument in order to gather the intention 

A g^ft being thus expressed,—** 1 put a stop to m> interest in those taluqs, and with 
draw my enjoyment thereof, and 1 make them over to jrou " Held, that this must be read 
with what preceded it, ms v "* in order that you may perform those religious ceremonies. 
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celebrate the festivals satisfaotonly, an j may provide for your own support, by having the 
pilopQrty under your authority and control , ’ and that the words of gift must be taken to 
be limited by the purpose of the gift , the whole taken together showing that the donor's 
intention was that the donee should take the property for life only 

^ 0 ^d, also, that, consistently with the authorities m the Hindu law, a gift, where the 
donor supports it, tha person who disputes it claimipg adversely to both donor and donee, ib 
not invalid for the mere reason that the donor has not delivered possession and that where a 
donee, or vendee, is under the terms of the gift, or sale entitled to possession, there is no 
reason why such gift, or sale, though not accompanied by possession, whether of move C^22] 
able or immoveable property, (whore the gift or sale, is not of such a nature as would make 
the giving effect to it to be contrary to public policy), should not operate to give the donee 
or vendee, a right to obtain possession 

Appeal by special leave (obtained 16th December 1882) from a decree of the 
High Court, setting aside the judgment of the Subordinate Judge of Cuttack, 
as to hmitation, but, on other grounds, affirming his decree (30th June 1880), 
whereby the suit was dismissed 

One of the questions raised by this appeal depended on the construction of 
an ikrarnama of gift , another on the application of the law of limitation , and 
the third was whether a gift, where no possession of the property was trans- 
ferred to the donee, was valid or invalid 

The property given was a ten annas share in taluq Santiapur zilla 
Cuttack, which formerly belonged to Bamkumar Biohroo, who having institut 
ed a del) seba^ or worship, and celebration of festivals, at Kona in the district 
of the 24 Purganas, died some time before 1838, leaving an only son, Srmath 
Brohmo, and one widow, Buttonmoni Dasi 

Srmath Brohmo died, without issue, in 1838, leaving an only widow, 
Bomasunderi Dasi, his personal representative Among his male relations, who 
expected to be heirs on the death of his widow, and of his mother Buttonmoni, 
was Tarinichain Brohmo, the father of the minor respondents 

On the 13th of Juno 1841, Bomasunderi executed in favour of hei mother- 
in law, Buttonmoni, an ikrarnama of gift transferring her interest in Santiapur 
to Buttonmoni, for the performance of the deh beta, and ceremonies In 1865, 
in satisfaction of a decree obtained against Buttonmoni by another person, 
this interest was sold for Bs 17,800 to Kanhaya Lai Pundit, at an execution 
sale, and he obtained possession 

Buttonmoni died in 1867, and after her death Bomasunderi and Tannicharn 
exeouted the tkrarnamay dated 1st February 1876, which occasioned the present 
contention, giving the same property to Krishnamohim Dasi, wife of Kalidas 
Mullick, the plaintiff appellant This tkrarnama lecited the former ikrarnama 
to Buttonmoni executed in 1841, and stated that on her death the property 
had reverted to Bomasunderi and Tarim [123]charn Krishnamohim died 
on the 4th November 1878, leaving the appellant, Kalidas Mulliek, her heir 
and representative, who brought this suit against Kanhaya Lai, claiming 
possession of the ten annas share of taluq Santiapur, under the ikrarnama 
of gift of 1st February 1876, and mesne profits for the three years prior to 
suit Kanhaya Lai, for the defence, alleged title as purchaser of the rights 
granted by Bomasunderi to Buttonmoni in 1841 He also set up limitation 
under Act XV of 1877 A farther defence was that Bomasunderi, who was a 
party^defendant, never having been in possession, the deed of gift exeouted by 
her was invalid She, by her written statement, supported the plaint 

The suit was dismissed by the Subordinate Judge of Cuttack He was 
of opinion thait, under the ikrarnarmi of 1841, Buttonmoni took only a life 
0 state» and that on her death the property reverted to Bomasunderi, whose 
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gift to the plamtiif was valid for her own lile But he considered that the 
suit was barred under Art 144, Sch II of Act XV of 1877, “ for the posses 
Sion of the objecting defendant was adverse to the trustee Euttonmoni, and, 
thrbugh her, also to Bomasunderi, the person b\ whom ihat trust was created, 
and, being so, was a bar to both, having commenced more than twelve years 
before the suit was brought 

The plamtiflf appealed to the High Court, and the defendant hied a 
memorandum of objections to the appeal, to the effect that Euttonmoni took 
an estate which was either absolute, or at least valid against Eomasunderi, 
and those claiming through her , this estate, also having passed at the exeou 
tion sale 

The High Court (Cunningham and Toitlnham, JJ ) held that the 
ikrarrtama of 1841 conveyed an estate for the life of Eomasunderi, the donor 
They said “ The expressed object and motive for the ikrai was to provide 
for the performance of certain religious rites and festivals by Euttonmoni, and 
for her support, both matters necessarily restricted to her lifetime The 
grantor and grantee were both of them persons ^\hose legal estate in the 
family property was for life only, nothing is said about the duiation of the 
interest conveyed It mav be that each party took for granted the fact that 
the interests with which they weie dealing were life mteiests only It is 
conceded that Eomasunderi must be deemed to have conveyed at most only 
her own life [124 J interest , it follows, not unnaturally, that she may have 
intended only to deal with hei mothei in law’s life interest, though she did not 
in express terms limit the grant to this, but left it to be inferred from the personal 
object of the grant, and the personal trust by which it was accompanied ” 

The Judges, having referred to the judgment of the Judicial Committee 
in Sremiutty Babutty Dossce v Sibchundet Mnlhck (6 Moo I A , 1), as 
showing ** the degree in which the circumstances of a Hindu widow should be 
taken into account, in construing instiuments in which she is concerned, and 
having stated that they considered applicable the rules laid down in the Indian 
Succession Act, 1865, and the Transfer of Pioperty Act, 1882 the latter Act, 
although not in force, enacting in their opinion, what was “ unquestionably 
the present law on the subject ’ concluded thus Upon the whole wo are 
of opinion that though some expressions in the deed favour the view that the 
intention of the deed was to create a trust estate, which expiied at Button 
mom’s death , that intention is not suthciently indicated to justify us in 
setting aside the distinct and unconditional terms of the grant and we think, 
therefore, that that grant must bo deemed to have been, at any rate, of all the 
estate in the taluq, of which Eomasunderi could dispose and that accordingly, 
as she is still alive, Euttonmoni s interest has not expired , and that the 
present action must fail Kanhaya Lai Pundit having died pending the appeal 
to the High Court, the respondent, Behan Lai Pundit, was substituted for 
him 


On this appeal — 

Mr T H CowiB, Q C , and Mr J T Woodroffe for the appellant, argued 
that, according to the true construction of the ikrarnama of the 13th June 
1841, the whole life interest of Eomasunderi was not transferred to Button 
mom , but the former retained the reversion of her estate for life, as a widow 

* The Transfer of Property Act, 1882 (Act IV of 1882), s 8, provides that unless a 
different intention is expressed, or necessarily implied, a transfer of property passes forth 
with to the transferee all the interest which the transferor is then capable of passing m the 
property and in the incidents thereof 
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Bagitisd being bed to the expi^ object of the instrument of CfSB-} 18th 
June 1841, and the personal trust placed in Buttonmoni, it followed that 
the gift extended no further, and that Bomasunderi, on the death of the 
latter, in her lifetime, became entitled to the possession Tke High Court had 
been in error in holding that Buttonmoni took anything but an interest for her 
own hfe The result was that Bomasunderi had been in 1876 in a position to 
make the gift Neither Art 134 nor 144, nor any provision m Act XV of 
1877, the Indian Limitation Act, could be applied No purchase of Buttonmom's 
interest could affect Bomasunderi's , and the present suit, moreover, was brought 
when less than twelve years had elapsed from the date of Buttonmoni’s death 

Upon the question whethei the gift of 1876, not having been followed by 
the delivery of possession, was valid, the affirmative was submitted In gifts, 
under the Hindu law, equally with sales and mortgages, the necessity for the 
dehvery of possession was only to prevent difficulties arising on the denial of 
the transaction by the donor, vendor, or mortgagor, and also to prevent 
competing claims Here, however, no such question had arisen The donor 
was a party supporting the donee’s claim against a third party The texts m 
the Hmdu law, when taken as a whole, did not maintain, as an abstract 
proposition, that a gift without delivery of possession was void 

Beference was made to Lahibhat Surchand v Bhai Anmt (I L B , 2 Bom , 
299) , Btkan Stngh v Mussamat Parhuity Kooer (22 W B , 99) , Bishmath Dey 
Boy v Chunder Mohtm Dutt Biswas (23 W B , 166) LokemUh Ohose v 
Jugobundhoo Boy (I L B , 1 Ga) , 297) , Gungahttrry Nundee v Baghtibram 
Nundee (14 B L B , 307, 313) 

Mr R V Doyne and Mr J D Mayne, for the respondent, contended that 
the interest of Buttonmoni, under which the respondent was in possession, was 
a valid and subsisting interest as against Bomasundeii and the appellant 
claiming under her The law of limitation barred the suit But, if it was 
inapplicable, the defence remained good that the plaintiff s title was [186] 
defective and invalid, because the tkramama of 1876 was not accompanied, or 
followed, by possession 

Without admitting that Bomasunderi had been entitled to enter on the 
death of Buttonmoni, she, at all events, was not m a position to make, and had 
not made, a valid transfer by way of gift, which, according to Hindu law, was 
not effective without delivery of possession 

Beference was made to the Mitakshara, chap III, s 6, paragraphs 2 and 
3 translated, 1 Wm Mac , 217 , Mayne, Hindu Law and Usage, paragraph 329 , 
also to Kishto Soondery Dabea v Banee Ktshtoniotee (Marsh , 367) , Dugat Dabee 
V Mothura Nath Chattopadhya (I L B , 9 Cal , 854) , Harjtvan Anandram v 
Naran Hanbhai (4 Bom H 0 , A 0 J , 31) , Girdhar Parjaram v Dagi 
Dulabhram (7 Bom H C A , C J , 4) , Kachu Bayajt v Rachoba Vithoba (10 
Bom H G , A C J , 491) , Bajah Sahtb Perhlad Sein y Baboo Bvdhoo Siitg 
[12 Moo I A , 301, (306)J , Banee Bhobosoondree Dassee v Issur Chunder Dutt 

♦ [Art lar* 


Description of suit 


_ J-- 


Period of limi 
tation 


Tune from which period begins 
to run 


To recover possession of immo\e 
aide property conveyed or bequeathed 
in or mortgaged and afterwards 
purchased from the trustee or mort 
gsgee for a valulible consideration 


Twelye years 


The date of the purchase ] 
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(11 B h B » 36), Bm Suraj y Dalpatram Dayashanhar [I L B , 6 Bom , 380 
(886)}. 

Mr T H Coune^ Q C , replied 

On B subsequent day (2drd July) their Lordships’ Judgment was 
delivered by 

Sip R. Couch* — On the 13th of June 1841 Bomasunderi Dasi, widow of 
Snnath Brohmo, executed an tkrarnama^ which was in the following terms — 
** To the most respectable Srimoti Buttonmoni Dasi, widow of the late 
Bamkumar Brohmo. mother of the late Srinath Brohmo, inhabitant of Kona, 
pargana Havelisuhur ” 

This tlcrarnama^ executed in 1248 (1841 42) by Bomasunderi Dasi, widow 
of the deceased Srinath Brohmo, inhabitant of Kona, pargana Havelisuhur, 
at present residing m Chitpur, in the district of 24 Purgannahs, showeth — 

" That the taluqs comprised in the mouzahs mentioned m the annexed 
schedule, which were purchased in my husband’s name, and which are recorded 
in my name in the collectorate sheristas of the districts of Gtittack 
and Pun, are under your control, with all rights appertaining thereto , 
and you have been performing the deb seba, and have been entertaining 
religious mendicants, and have been celebrating the dole and durgutshub 
festivals (which were originally instituted by my deceased hus [1873band 
and father-in-law), by residing m the house at Kona In order that you 
may perform those religious ceremonies, celebrate the festivals satisfactorily, 
1snd may provide for your own support, by having the property under your 
authority and control, I put a stop to my interest (in those taluqs) and withdraw 
my enjoyment thereof, and 1 make them over to you, with this promise, 
that you may remove my name from the Collector's shensta m respect of 
the taluqs named in the schedule, and you may have your name substituted for 
it , that you should have undisputed possession m the mofussil , that you should 
take the lowajima papers and the arrears of rent from the amlas and officers 
appointed by me , that you should appoint men who are under your control to 
the offices of amlas, and through them you should collect rents from the tenants 
in the mofussil, that you should perform the above-mentioned sebas, and 
should provide for your support I have no right or claim to the taluqs If I 
advance any claim at any future time, such claim should be rejected I have 
nothing to do with the profits and loss of the taluqs You cannot claim any 
thing from me 1 have no claim against you Wherefore, in health of body, in 
the enjoyment of my senses, and in calmness of judgment, I execute this ikrar 
I shall never act in contravention of the terms of this ikrar 

“ The 2nd Assar of the above mentioned year (13th June 1841) 


** Schedule of the Taluqs Mouzahs 

** Taluq Santiapur, etc 19 

Purchased Bhiti mehal 1 

Mehal Lakhraj resumed ^ 1 

Taluq Berhampur * 1 

22 

Taluq Jhareswurpur 1 

Taluq mouzah Bangalpur, ziUa Pun 1 

Mouzah Durgadaspur * 1 


25 

Srinath Brohmo was the son of Bamkumar Brohmo and Buttonmoni 
Dasi, and the taluqs mentioned in the schedules had been dedicated by 
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Bamkumar and Snnath to the service of two idols Snnath died in 1838, having 
survived bis father, the date of whose death did not appear On the 24th of 
December 1864 one Banchhanidhi Moharana, having obtained a decree against 
Buttonmoni on the 25th of February 1862, and having applied for a sale of a 
ten annas share of the /ammdary of the [188] taluq Santiapur, which was the 
share of Buttonmoni Dasi by virtue of the tJcramama, the same was publicly 
sold, and the respondent Kanhaya Lai Pundit became the purchaser for 
Bs 17,800 of the rights and interests of Buttonmoni therein, as appears by the 
sale certificate dated the 27th of January 1865 Buttonmoni died on the 16th 
of February 1867 On the 1st of February 1876 Bomasundeii and Tarinicharn 
Brohmo, who was then the presumptive heii on the death of Bomasunderi, 
executed a deed of gift to Krishnamohini Dasi, the wife of the appellant, which 
18 in the following terms — 

This deed of gift, executed by Bomasunderi Dasi, widow of the late 
Snmoti Brohmo, inhabitant of Kona, pargana Havehsuhur, in the district of 
24-Pergunnahs, at present residing in Dandmal Sahi in Pun, and by Taring 
charn Brohmo, son of late Bhoyrub Chunder Brohmo, inhabitant of Kasto- 
danga, pargana Bajnuggar, sub district Banaghat, m the district of Nuddea, 
showeth — 

That on the death of my husband, I, Bomasunderi Dasi, got possession 
by nght of inheritance of his ancestral zammdaiies, and the zamindaries which 
were recorded m his own name, and of the houses, etc In order to pay off the 
debts incurred by my husband and father m-law, I sold taluq Tuggurnath 
Prosad, etc , of pargana Burjang, and taluq Bambhila of pargana Bandia Orgura, 
and taluq Mowajib appertaining to pargana Senawufc, pertaining to Balasur 
district, to Monmohini Dasi and Khettermoni Dasi and Doyamoni Dasi, and 
other taluqs to other poisons B> this means I paid off the debts. As 1 am 
residing in this holy city, I made over to my mother m law, the late Button 
mom Dasi, under the tkramama, dated 2nd Assar 1248 (14th June ]841), taluq 
Santiapur and the purchased mehal Dihi, and resumed mehal lakhraj pertaining 
to it, and taluq Berhampur, and taluq Jhareswurpur, and taluq Durgadaspur, 
etc , situate in the district of Cuttack, in order to provide thereby for the seha 
of my husband’s ancestral idols, viz , Lukhi Narain and Sridhur, and for the 
maintenance and religious ceremonies of my mother in law, the late Buttonmoni 
Accordingly my mothei in law performed the seba of the idols and other duties 
till her death, which occurred in Falgun 1273 (February and March 1867) On( 
her death those properties reverted to us But as those zamindaries, etc , were 
in disorder during my mother in law’s lifetime, after her death Bungomoni 
Dasi, the wife of the late Hurihur Brohmo, paid from her own funds for the 
seba of the above mentioned idols But she too is now unable to discharge 
those duties And I am residing in this holy city of Pun And I, Tarini- 
charn Brohmo, am also unable to keep up the seba of the idols , hence the 
seba of the idols has been interrupted You are a near relation of ours You 
are willing to undertake* the seba of the idols We too are 029] pleased 
with you We give the idols to you We give, of our own accord, taluq 
Santiapur •and taluq Berhampur, zamindaries, and the brick-built dwelling 
house, and garden and lands and }amas, etc , in Kona, as described in 
the annexed schedule, to you, and execute this deed of gift From this 
moment you should* keep the idols under your control, take possession of the 
zamindaries, etc , collect the rents, ’^reoover the zamindaries and other pro 
parties, with mesne profits, from persons from whom they may be due since 
the death of the late Buttonmoni Dasi, who was the mother-m-law of 
Bomasundeii Dasi, and the grandmother (by relation) of Tanmcham Brohmo, 
pay the revenue in the Coliectorate, and the rents to the zamindars and spend 
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Bs 1,200 a year, or Bs 100 a month, for the seba of the idols From this 
day we appoint you as the sebatt of those idols You, your sons, grandsons, 
and your heirs may keep up the seba of the idols and enjoy and possess the 
properties named hereinafter But you and your sons, grandsons, and other 
heirs will not have the light to alienate those properties by sale or gift If at 
any time we or our heirs claim these properties such claim should be rejected 
The idols given by this instrument were handed over to the grantee But 
as regards the land, Kanha>a Lai Pundit was at this time in possession, 
claiming to be so by virtue of his purchase on the 24th of December 1864, 
and when Krishnamohini Dasi attempted to take possession she was prevented 
by his servants She died on the 4th of November 1878, having made her 
will, whereby she appointed her husband, the appellant, and one Behan Lai 
Mitter her executors, and directed that the appellant should, during his life, 
pel foim the worship of the two idols and manage the entire estate On the 
23rd of November 1878 the appellant alone proved the will, and on the 18th 
of December 1878 he brought a suit to recover possession of the ten annas 
share of the taluq Santiapur against Kanhaya Lai Pundit as the principal 
defendant, but also making Bomasunderi and the minor sons of Tarinicham 
who had died, defendants Bomasunderi, by her written statement, admitted 
the plaintiff s claim, and said that she and Tarmicharn, who was her 
reversionary heir, as also of her husband, made an absolute gift of the 
zamindary in claim and the ancestral deb seba to Krishnamohini Dasi She 
was also examined as a witness and cross examined, when she identified 
the deed of gift and asserted the fact of conveyance to Krishnamohini 
Kanhaya Lai in his written statement set up various [180] grounds of defence, 
including the law of limitation, and also that **Bomasunderi was nevei in 
possession of the disputed property , hence the deed of gift executed by her is 
of no use, and is invalid ’ 

The Subordinate Judge of Cuttack held that the possession of Kanhaya 
Lai was adverse to Buttonmoni, and through hei also to Bomasunderi, and 
that Art 144 of Act XV of 1877 was applicable, and as the possession com 
menced more than twelve years before the suit was brought it was beyond 
time On this ground he dismissed the suit, but in case the Appellate Court 
might take a different view of the question of limitation he gave his opinion 
that Buttonmoni, under the deed, only acquired a life interest, and that on her 
death the property would revert to the creator of the trust 

The High Court at Calcutta on appeal held that the “ grant must be 
deemed to have been at any rate of all the estate in the taluqs of which 
Bomasunderi could dispose, ’ and that as she was still alive Buttonmoni’s 
interest "had not expired ” On this ground they affirmed the decree The 
objection in the written statement that Bomasunderi was never in possession 
of the disputed property, and that the deed of gift was consequently invalid, 
was not noticed by either Court • 

The questions in the present appeal aie clearly stated in the reasons at 
the end of the respondents’ case ^ • 

" (1) Because the deed of gift, which is the basis of the plaintiff’s title, is 
utterly invalid, inasmuch as the donor was out of possession, and no posses* 
Bion was ever given to the donee * 

** (2) Because the interest of Buttonmoni, under which this respondent 
(Behan Lai, the representative of Kanhaya Lai, who has died pending this 
appeal) was in possession, was and is a valid and subsisting interest as against 
Bomasunderi and the appellant, who claims under her 

" 13) Because the suit was barred by the law of limitation ” 
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Tbair Lordships will first consider the second question That depends 
upon the construction of the thrarnama 

The rule laid down m the Indian Succession Act must not be applied to it, 
because it is not a will, nor the rule laid down in the Transfer of Property Act, 
because that was not m force until [131] a later date It is not necessary to 
decide whether the Transfer of Property Act enacts what was unquestionably 
the law before The rule of law was that indefinite words of gift were calculated 
to convey all the interest of the grantor, but that it was neoesseury to read 
the whole instrument to gather the intention It is a question to be decided 
when it arises, whether the framers of the Act have not, consciously or other- 
wise, so expressed themselves as to lay down a more positive rule in favour of 
absolute gifts In this case the intention must be collected from the whole of 
the instrument The woids, “ I put a stop to my interest (in those taluqs), and 
withdraw m> enjoyment thereof, and I make them over to you,” must bo read 
in connection with the words which precede them, — in order that you may 
perform those religious ceremonies, celebrate the festivals satisfactorily, and 
may provide for your own support by having the property under your authority 
and control It appears to their Lordships that the indefinite words of gift 
must be limited by the purpose of the gift, and that it was Bomasunderi's 
intention that Ruttonmoni should take the property only for her life 

It will be convenient to consider next the question of limitation The 
learned counsel for the respondent relied upon Arts 134 and 144 of Act XV of 
1877 The former applies to suits to recover possession of immoveable property 
conveyed or bequeathed in trust, or mortgaged and afterwards purchased from 
the trustee or mortgagee for a valuable consideration Their Lordships inti- 
mated m the course of the argument that the purchase at the sale in execution 
of the rights and interests of Ruttonmoni could not as between the purchaser 
' and Romasunderi be considered to fall under this Article Article 144 gives 
twelve years from the time when the possession of the defendant becomes 
adverse to the plaintiff During Ruttonmoni’s life possession was not adverse 
to Romasunderi (the plaintiff’s title began long after), and the suit was brought 
on the 18th of December 1878, within twelve years of her death 

It remains to consider the third question In the lespondents reasons it 
IB broadly stated that the deed of gift was utterly invalid, inasmuch as the 
donor was out of possession and no possession was ever given to the donee 
But it must be observed [132] that in this case the dispute as to the validity 
of the gift IS not between the donee and the donor oi a person claiming under 
her The donor is a defendant, and affirms the validity The person who 
disputes it claims adversely to both Several authorities were quoted in 
support of the respondents' contention, and it is necessary to see how far they 
are applicable to such a suit as the present Harjtvan Anandram v Naran 
Hanbhai (4 Bom H C , A C J , 31) was cited to show that a gift of land was 
not complete by Hindu law without possession or leceipt of rent by the donee 
It came before the High Court on a special appeal The suit was to recover 
two bigbas of land from the defendant who held it bs tenant The Assistant 
Judge on kppeal from the Muiftiff found that the land in dispute had been 
given to the plaintiff by one Bapu, but that the gift had never been completed 
by a transfer or delivery of the property, and the donor Bapu then denied the 
gift altogether, and he held that the gift, never having been completed, the 
I^mise to give was null and void It would seem from the statement of the 
defence that the tenant had continued to pay rent to the donor The High 
Court affirmed the decree It is not necessary to set out here the authonties 
which were quoted It is sufficient to say that, with the exception of the 
paseage from the Mitakshara, they dJl show that the re^n for dehvery bemg 
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ncMMSary is that the gift may not be resumed This appears very clearly from 
the text of Yajnyawaloya, Dig ^ Book 2, v 32, where it is said, “ Let the 
aooeptanoe be public, especially “ of immoveable property, and delivering what 
may be given and has been promised, let not a wise man resume the donation ” 
The last sentence ofiihe passage in the Mitakshara is omitted in the report, but if 
the whole is read m Connection with the preceding clause of the section it seems 
to have reference to the comparative strength of a title with possession and a 
title without it The case differs most materially from the present, where the 
donor has done all she can to complete the gift and is a party to the suit and 
admits the gift to be complete Another of the cases cited is Oirdhar Pafjamm v 
Daj^ Dulabhram (7 Bom H 0 , A G J , 4) There the plaintiff brought a suit to 
compel [188] the defendants to pull down a partition wall which they had 
built between their property and the plaintiff^s, and to restore certain ground 
which they had encroached upon The plaintiff alleged that he had purchased 
the ground by a deed of sale It was found that the plaintiff bought the house 
and land in question after the supposed encroachments were made, and thev were 
sold to him according to measurements in a former bond which was not before 
the Court The High Court quoted the judgment of this Board in 12 Moore I 
A , 306 (which will be presently noticed) as applicable to the case, but they 
decided it on the ground that the plaintid had given no evidence to show what 
was the extent of the land which the deed of sale purported to transfer to him, 
and there was nothing to prove that the old boundaries included the site in 
dispute The head note to the leport takes no notice of this, and represents 
the case as decided upon the ground that, by Hindu law, it is requisite that 
the vendor should at the tune of sale be in possession of the proxierty 
sold It was clearly not decided upon th^it ground, and the inaccuracy of the 
head-note has led to the case being treated as an authority for what was 
not decided in it These cases have been noticed somewhat fully on account 
of the judgment of the Bombay High Comt in Kachu Bayaji v Kachoba 
Vtthoba (lO Bom H C , A C J , 491), which was quoted foi the respondent 
There, in a suit to lecovei possession of a house and land, it was held that by 
Hindu law a change of possession is necessary to complete the sale of it, and 
that it could not be supplied where the vendor had no possession to deliver 
The judgment contains the following passage “ It is perfectly clear from the 
proceedings that, at the date of this transaction (the sale), the house was not 
in possession of the defendant Magan The vendor thei efore sold what he 
could not sell according to Hindu law, as laid down in nar:ftvan inandram v 
Naran Hanbhai (4 Bom H C , A C J , 31) The texts there cited make a 
transfer of possession equally necessary to the completion of a sale as of a gift, 
and the delivery of possession of things having a material existence is regarded 
by the Hindu law as essential to then legal transfer Stch appeals to be the 
principle of the decision m [134] Gudhar Farjaiam v Daji DiUabhravi, 
(7 Bom H C , A C J , 4) There appeals in this tp be a misappiehension as 
to both cases In the forinei, the question was whether a gift was complete 
without delivery No law was laid down as to a sale, and only one of the texts 
cited mentioned a sale That is the passage frt)m the Mitakshara * As to the 
latter case, it has been shown what the true ground of decision was 

Their Lordships will now consider the two judgmentg of this Committee 
upon which the respondents counsel relied In Bajah Sahtb Perklad Setn v 
BcAoo Budha Sing (12 Moo I A , 306) it is said “ They (the Judges of the 
Sadder Court) seem to have ruled that the effect of the execution of a bill of 
sale by a Hindu vendor is, to use the phraseology of English law, to pass an 
estate irrespective of actual delivery of possession, giving to the instrument 
the effect of a conveyance operating by the Statute of Uses Whether such a 
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construction would be warranted m any case is, in their Lordships * opinion, 
very questionable It is certainly not supported by the two cases cited m the 
judgment under review, m both of which actual possession seems to have 
passed from the vendor to the purchaser To support it the execution of the bill 
of sale may be treated as a constructive transfer of possession But how can 
there be any such transfer, actual or constructive, upon a contract under 
which the vendor sells that of which he may never establish a title ? The bill 
of sale in such a case can only be evidence of a contract to be performed tn 
futuro, and upon the happening of a contingency, of which the purchaser may 
claim a specific performance if he comes into Court showing that he has him 
self done all that he was bound to do ” The suit was brought by the 
purchaser against the vendor, and their Lordships held upon the facts that the 
purchaser had not done this, and that the contract had become incapable of 
being performed according to the true meaning and intent of the contracting 
parties 

In the other case, Ranee Bhobosoond'iee Da&see v Issur Chunder Dutt 
(11 B LB, 36), the suit was based upon a deed executed [185] by 
Jogessur Ghose in favour of the plaintiff In the judgment, their Lordships, 
after quoting what was said in the former case, say Having regard to this 
case and to the provisions which have been referred to of the deed, their Lord 
ships aie of opinion that it did not operate as a present transfer of the property, 
but as an agreement to transfer so much of it as might be recoveied in a suit 
to be instituted to which both Jogessur Ghose and the plaintiff were to be 
parties ” 

Neither of these decisions is applicable to the present case The ground 
of them IS that the plaintiff was not entitled under the terms of the contract 
of sale to possession In this case the appellant is under the terms of the 
gift, and according to the construction which their Lordships have put upon 
the ikrarnama, entitled to possession, and their Loidships see no reason why a 
gift or contract of sale of property, whether moveable or immoveable, if it is 
not of a nature which makes the giving effect to it contrary to public policy, 
should not operate to give to the donee or purchaser a right to obtain posses 
sion This appeals to be consistent with Hindu law On the principle 
contended for by the respondent, so long as he prevents the true owner from 
taking possession, however violently oi wrongfully, that owner cannot make 
any title to a grantee Mr Mayne earnestly contended that what is said in 
the books about the completion of a gift by possession is founded on a public 
policy relating to land and analogous to the feudal rule requiring investiture 
or livery of seism %ut the texts relate to moveables as well as to land , and, 
with one not very clear exception, they relate to intended gifts which it is 
contemplated that the donor may take back until they are perfected They 
appear to rest on a principle which has nothing to do with the feudal rules 
and the £|Uropean analogy to which is rather to be found in the cases relating 
to voluntary contracts or transfers, where, if the donor has not done all he 
could to perfect his contemplated gift, he cannot be compelled to do more In 
this case, the donor has, in fact, done all she could, and, as she still desires to 
support her gift, there is no question of compelling her to do more The 
respondent has failed on all the grounds, and the appellant is entitled to 
possession of the property in suit with [136] mesne profits Their Lordships 
will therefore humbly advise Her Majesty to reverse the decrees of both the 
lower Courts, and to decree that the plaintiff is entitled to possession of the 
property in suit, together with all the costs incurred, and to be incurred, m the 
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lower Courts, and to remit the case to the High Court to pass such a decree 
for mesne profits as it may consider the plaintiff to he entitled to 

The Bespondent, Behan Lai Pundit, will pay the costs of this appeal 
Solicitor for the Appellant Mr T L Wtlson 

Solicitors for the Respondent Behan Lai Pundit Messrs Barrow d: Rogers 

Appeal allowed 

" ' ■ \ 

NOTES 

[ HINDU LAW OF ALIENATIONS- POSSESSION— 

If the donor had done all he oould, the mere non delivery of possession does not render the 
gift invalid — (1902) 27 Bom , 31 where previous authorities are discussed (1904) 29 Bom , 
42 6 Bom , L B , 687 , (1885) 9 Bom , 324 where (1882) 6 Bom , 380 was deemed to have 
been overruled by 11 Gal , 121 

See also (1896) 11 C P L R 11 (12) , (1891) 5 C P L R 63 (64) , (1901) P R , 45 
(1906) P R , 45 (1901) P L R il . (1901) P R 76 (1899) 2 Bom L R 69 (1892) 20 Cal , 
464 , but see as regards this 27 Bom , 31 (1899) 27 Cal , 242 

Accordingly when there wis a title by estoppel created bv a mortgage of non existent 
property, the mere fact of want of possession did not prevent the mortgage attaching to the 
property when it passed to the mortgagor under a sale deed — (1907) 7 C L J , 387 Follow 
ing this case, a gift of immoveable property by a Hindu donor was upheld when after his 
death his heir had given possesbion — (1892) 17 Bom , 486 A mortgage by a Hindu 
unaccompanied by possession when unregistered was upheld m (1893) 18 Bom , 332 

In (1901) 26 Bom , 449 the settloi did absolutelv nothing towards effecting the transfer of 
proportv and the trust was not upheld 

As regards applicability of the Transfer of Property Act 1882, see (1890) 12 All , 523 

This case was by analogy applied to the Mahomedan law of gifts under wh^ch seisin is 
required In 11 Cal , 121 * it is stated that the principle on which the rule rests has nothing 
to do with feudal rules and that the IsiUropean analogy is rather to be found in the cases 
relating to voluntary contracts oi transfers, where, if the donor has not done all he could to 
perfect his contemplated gift, he cannot be compelled to do more In this case, it appears to 
their Lordships that the lady did all she could to perfect the contemplated gift, and that 
nothing more was required from her The gift was attended with the utmost publicity the 
hxhanatna itself authorises the donees to take possession, and it appears that m fact they did 
take possession Their Lordships hold, under these circumstances, that there can be no 
objection to the gift on the ground that Shab^adi had not possession, and that she herself did 
not give possession at the time ’ See also (1911) 35 Mad , 120 , (^899) 23 Bom , 682 , conJtra 
(1888) 13 Bom , 156 

In (1902) 30 Cal , 265 (275) this case was distinguished , There, the subject matter of 
the contract was property not only not in the possession of the transferor but was property 
to which the transferor might never establish a title, namely, a title to redeem The document 
provides that a suit was to be brought to redeem thtf property and upon possession being 
recovered the rents agreed upon should become payable * the document was not operative 
in efiocting a present transfer of the property leased but was only ^ contract to be performed 
in future ’ 

II LIMITATION— 

Applicability of Art 134 of the Limitation Act 1877 See (1894) 19 Bom 140 , (1809) 9 M 
L J 93 , (applicability to involuntary sales) , 9 All , 97 ] 
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PEIVy C3OUN0IL 


The Md July, 1884 

Peesbnt • 

Lobd Watson, Sib B Peacock, Sie B P Collier, and Sib A Hobhousb 

Ganga Pershad Sahu Defendant 

versus 

Gopal Singh Plaintifl 

[On ai^al from the High Court at Port William in Bengal 


Equitable giounds of setting aside sale in execution 

Where a bale in execution took place under an order obtained, notwithstanding a consent, 
on the part of the decree holder s pleader, to a petition by the judgment debtor for a post 
ponement, the petition so consented to, having been, by mistake, afterwards presented to, 
and filed by the judgment debtor in the wrong court , held^ that the judgment debtor was onti 
tied to a decree in a suit brought to have the sale set aside no title having passed thereby 

Appeal from a decree (13th December 1881) of the High Court, substan 
tially affirming, with a modification in its terms, a decree (12th April 1880) 
of the Subordinate Judge of Tirhoot 

The question on this appeal arose out of the postponement, bv consent, 
of a sale m execution of a decree 

Theiappellant held a deciee, dated 5th July 1876, against the respondent, 
(or Be 9,163, with interest and costs, and in execution the property now in 
suit, consisting of eight mou/ahs of land of the value of Bs 51,000, was 
attached, and advertised for sale, on December 15th, 1877 Upon that day the 
appellant and respondent agreed to postpone the sale for two months 

[187] In pursuance of this agreement a petition was signed by the re 
spondent and his pleader, praying that the 15th February 1878 might be fixed 
as the day of sale This was also signed by the pleader for the appellant, as 
consenting to the grayer of the petition with the condition provided that 
the attachment should continue ” 

This petition was presented to the wrong Court , that is, to the First 
Subordinate Judge, instead^of to the District Judge, who had made the decree, 
and was charged with the execution thereof The Fust Subordinate Judge 
made^ the order applied for 

The District Judge, knowing nothing of any order of postponement, pro 
needed with the sale in the absence of the respondent, who had left m the belief 
that the sale had beeir postponed The appellant was present, allowed the sale 
to proceed, and himself became the purchaser of all the mouzahs for Bs 7,000 , 
and was put into possession 

On the iptb December 1878 the respondent sued in the Court of the 
Subordinate Judge to have the sale set aside, and to obtain possession of the 
property The ^urt of First Inatance made a decree m iavour of the plamtifi, 
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on the ground that the defendant had taken ** unconscionable advantage " with 
reference to the execution sale The Subordinate Judge found that the defend- 
ant was aware of the plaintiff’s mistake , and that the propertv had been sold 
for much less than it would have fetched in an ordinary way It was decreed 
that the plaintiff should obtain possession of the property upon paying to the 
defendant the sum under the decree, without interest, within a period of two 
months, and that the defendant should retain the profits realized by him in 
lieu of interest 

On appeal, the High Court (Mitter and Maclean, JJ ) in effect, affirmed 
this decree, observing that the facts were, in many respects, similar to those m 
Bajmohun Oossain v Qourmohm Gossam (8 Moo I A 91), and that the pnnci- 
ple applied there was, in their opinion, applicable here 

They, however, varied the decree of the Court below, and, having regard 
to the fact that the plaintiff owed moneVt under a decree, to the plaintiff’s 
father as well as to the plaintiff, directed as [188] follows '' That on the 

plaintiff's depositing in Court, or paying to the defendant and his father 
within two months from this date, the money still due to them under their 
decrees, with interest at the rate provided in those decrees up to the date when 
the process for delivery of possession of the disputed property was executed, the 
defendant do reconvey the property in suit to the plaintiff Each party to bear 
his own costs both in this as well as in the lower Court We allow no interest 
upon the decrees aforesaid from the date of delivery of possession, because we^ 
are of opinion that the defendant, having enjoyed the profits of the property in 
dispute, 18 not entitled to charge interest upon the decrees as well The plaint 
iff will not be entitled to claim any wasilat in any future suit from the defend 
ant for the period during which he may have been in possession " 

On this appeal — 

Mr T H Gowie, Q C , and Mr C TT Arathom, for the Appellant, argued 
that the Courts below were wiong m deciding that the respondent was entitled 
to relief in equity 

Mr H Cowell, for the Bespondent, submitted that with regard to the facts, 
as found by the two Courts below, the appellant could not, in equity, be allowed 
to retain the advantage of his purchase 

Their Loidships' Judgment was delnered by 

SIf B* Peacook. — It appears to their Lordships in this case that the 
Ju4ges of the Court below were right in ordering the sale to be set aside The 
only question is as to the terms upon which it ought to be set aside , and in 
this respect their Lordships think that substantially the High Court was right 
The time fixed by the High Court was two months from the 13th December 
1881 In consequence of this appeal having been preferred that time has now 
expired, and the date must be altered It appears also to be uncertain what 
IS the amount due to the defendant and his father under the decrees which are 
mentioned by the High Court ^ ^ 

Their Lordships think the decree should be varied so as to meet those 
circumstances They will humbly advise Her Majesty to order that the case 
be remitted to the Hi A Court to cause the amount due to the defendant and his 
father under the [IsCl decrees referred to in the decree of the High Court, with 
intetest at the rate, and up to the time, mentioned in the decree of the High 
Court to be ascertained , and that upon the plaintiff's depositing in the lower 
Court or paying to the defendant and bis father, within two months from the time 
pf that ascertainment the amount so ascertained to be due, the defendant do 
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reconvey the property m suit to the plaintiff, the said plaintiff not being 
entitled to claim from the defendant any wastlat for the period during which 
he may have been in possession of the property In all other respects the 
decree of the High Court ought to be affirmed 

The Appellant must pay the costs of this appeal 
Solicitor for the Appellant Mr T L Wilson 
Solicitors for the Bespondent Messrs Barrow d Rogers 

Decree varied 


MOTES 


[In (1909) 13 C W N 710 there vi a full discus*)ion of the qestion when a sale m 
execution should he set aside In that case it was held on a review of the authorities, that 
when a sale has taken place on the basis of a satisfied decree, the satisfaction of which has 
been certified to the Court, the sale is void and ineffective to pass any title e\cn to a 6cma 
flde purchaser for value without notice 

In (1890) 17 Gal , 769 the majority of the Full Bench held that a separate suit would 
not lie to set aside a sale At page 775 of the report, with reference to this case it was 
observed, '*In fact, the sale (in 11 Cal , 136) was not invalidated but was affirmed by the 
order, for reconveya/nce was ordered on terms to be fulfilled by the plaintiff On reference to the 
paper book, it appears that those terms were contained in an agreement between the parties made 
after the sale, and that one of these terms was the payment b\ the plaintiff to the defendant 
and his father of money due under a former decree which had no connection whatever with 
the sale, or with the suit in which the sale had taken place 
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APPELLATE CIVIL 

The 25th November, 1884 

Pbesent 

Mb Justice Mitteb and Mr Justice Norris 

Hafiz Abdul Eurnm Defendant 

versus 

Sri Kissen Rai Plaintiff 

Ciml Procedure Code— Act XIV of 1882, s 568 — Additional evidence 
Where the lower Appellate Court allows additional evidence to be taken, though it is 
not satisfied that the evidence is necessary under clause (a) or clause (d) of s 668 of the Code 
of Civil Procedure, the High Gourf will interfere, but where this does not appear to be the 
case, and there is simply an omission on the part of the Appellate Court to record its reasons 
for allowing additional eridence to be taken, the High Court will not interfere 

In this case the plaintiff, Sri Kisaen Bai, alleged that the defendant. Bunker 
Pandey, together with one Bhuruk Nath Pandey and one Nund Kishora 

* Appeal from Appellate Decree No 505 of 1884, against the decree of J Tweedie, Esq , 
Judge of Shahabad, dated the 13th of February 1884 affirming the decree of Baboo Lai Gopal 
Ben, Second Hunsifl of Arrah, dated the 21st of February 1881, 
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Pandey, owned a transferable guzashter tenure, of which the defendant Syed 
Budruddi^a was the zamindar On the 6th of May 1874, Sunker Pandey 
moi^aged his share of the tenure, an eight annas share, to the plaintiff , 
Bhuruk Nath Pandey [140] and Nund Eishore Pandey also mortgaged their 
eight-annas share to the plaintiff by a separate deed These mortgages were 
zurtpeshgt^ and under them the i^aintiff took possession of the tenure and 
continued paying rent therefor up to May 1880 The plaintiff went on to statethat 
on the Srd of October the defendant Budrudduja obtained a decree for arrears 
of rent for the years 1285 and 1286 against Sunker Pandey, directing that 

possession of the land be made o\er to the latter unless the decretal 
money were paid within fifteen days The money was not paid, and Budrudduja 
enter^ into possession, thereby dispossessing the plaintiff, who, in consequence, 
brought the present suit The plaintiff charged that the decree of the Srd of 
October 1879 had been fraudulently and collusively obtained by the defendant 
Budrudduja 

The Court of First Instance gave the plaintiff a decree, which was reyersed 
on appeal by the District Judge The latter found that the decree of the Srd 
of October 1879 was neither fraudulent nor collusive, and, belieying himself 
bound by the terms of the decree, declined to go into the question whether it 
was a proper decree to pass assuming the tenure to be a transferable one On 
appeal to the High Court the case was remanded to the lower Appellate Court to 
try the question whether the tenure is transferable or not '* On remand the 
Judge found the evidence on the record wholly insufficient to establish transfer 
ability, but allowed additional evidence to be given on the point, so that the 
order of remand might be ** carried out in the wav most favourable to the 
appellant before the High Court *' Ultimately the Judge found that the tenure 
was transferable, and gave the plaintiff a decree The defendant Hafiz Abdul 
Kurnm, the successor of Budrudduja, appealed to the High Court 

Babu Chunder Madhuh Ghosemd Babu Saliqram Singh foi the Appellants 
contended that the additional evidence was not propeily before the District 
fudge, because it was not taken in accordance with the provisions of s 568 of 
the Code of Civil Procedure 

Babu Mohesh Chund&t Chowdhry for the Eespondent 

The Judgment of the Court was delivered by 

[141] Hitter, J — The question Which the District Judge in this case 
was called upon to decide by the remand order of this Court was, whether the 
tenure, to which the lands in dispute in this case appertain, is transferable 
or not 

The District Judge says ** 1 have gone over the evidence as it now stands 
and find that it is wholly insufficient to establish transferability, but I allow 
additional evidence to be given on the point, so that the ordei of remand may 
be carried out m the way most favourable to thp appellant before the High 
Court ” Then he caused additional evidence to be taken under the provisions 
of s 568 of the Code of Civil Procedure by the Second Munsiff of Arrah 

When this evidence was returned, the District Judge, after taking it into 
conGfideration along with the evidence already on the record, has come to the 
conclusion that the tenure is transferable He has accordingly, in accordance 
with the directions in the remand order, decreed the plaintiff’s suit dismissing 
the a|>peal before him 

If the evidence thus taken was properly before the District Judge, there is 
no ground for interference, but it has been contended before us that that 
evidence was not properly before the District Judge, because it was not taken 
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in accordance with the provisions of s 566 of the Code of Cml Procedure 
Section 568 says ** The parties to an appeal shall not be entitled to produce 
additional evidence, whether oral or documentary, in the Appellate Gourt 

** Whenever additional evidence is admitted by an Appellate Gourt, the 
Gourt shall record on its proceedings the reason for such admission The 
corresponding section of the Gode of 1859 was s 355 The provisions of that 
section and s 568 are substantially the same In the decision of the Judicial 
Committee in Gunqa OobtJid Mundul v Collector of the 24 Pergminahs [11 
Moo. I A , 345 (368)] it was laid down that the recording of reasons by the 
Appellate Court for receiving additional evidence is not a condition prec^ent 
to the reception of that evidence 

CiM] In Behai ee Lall Nundee v Troyluckho Moyee BvAmcmee (12 W B , 
223) Mr Justice Markby makes the following observations with reference to 
the decision of the Judicial Committee }ust referred to ** The Privy Council 
have held, as seems to me they must hold, that this section does not make 
the act of the Judge in recording the reasons for receiving the evidence a con- 
dition precedent to the reception of the evidence (Sutherland’s Privy Council 
Judgment, page 68) , but this Court has nevertheless held in some cases — 
Juggobundhoo Deb v Ooluck Chunder Holdar (10 W B , 228) , Joog Maya 
Debta v Bam Chunder Ckatterjee (10 W B , 378) — m special appeal, that 
the evidence has been improperly received, and has on that account set aside 
the decision I imagine that these cases rest upon the ground that it was 
considered that there the Judge below had never considered the matters at all 
with reference to the provisions of s 355, and had never decided upon that 
section that the evidence ought to have been received One of them is so 
explained by Mr Justice Hobhouse in Special Appeal No 666 of 1869 I do 
not at all question the authority of these decisions, but I am not prepared to 
go to the length of saying that in this case the Judge has not considered the 
matter in accordance with the law He says he considers that it is proper to 
ascertain the point of fraud, or no fraud, with reference to the documents 
then produced for the first time If it were necessary to record the reason for 
the reception of the new evidence legally admissible, the Judge has not done 
so But as it 18 conclusively stated that this is not necessary, then, I think, 
we have nothing before us which will justify us in saying that the Judge has 
acted erroneously This seems to me to be in accoi dance with the view taken ^ 
by Bayley and Hobhouse, JJ , in the Special Appeal No 668 of 1869 in 
which decision I concur 

The result of these decisions seems to me to be this, that where the 
Appellate Gourt, though it is not satisfied that the evidence is necessary either 
under clause (a) or clause (5) of s 568, still allows additional evidence to be 
taken, the second Appellate Court CH8] Will interfere , but where this does 
not appear to be the case, .and there is simply an omission on the part of the 
Appellate Court to record its reasons for allowmg additional evidence to be 
taken the second Appellate Gourt will not interfere 

Now, m this case, we cannot say upon the judgment that the Distnct 
Judge was of opinion that there was no substantial cause for taking additional 
evidence within the meaning of clause (5) of s 568 No doubt, he says that 
he ** allows additional evidence to be given on the point, so that the order of 
remand may be earned out in the way most favourable to the appellant before 
the High Court " This observation no doubt is entirely based upon a misappre- 
hension of the pui^rt of the remand judgment The remand judgment simply 
directed him to decide a particular issue which it was essentially neossary to 
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deoid6 in order to dispose of the case before him satisfactorily It did not at all 
authorize, or direct, or in any way countenance, the taking of additional evidence 
Up<m that point he was left entirely to act according to the law But although 
in this respect he has fallen into error, still we cannot sav that before taking 
additional evidence he was not satisfied there was a substantial case of the nature 
mentioned in clause (b) of section 568 We dismiss this appeal with costs 

Appeal dismissed 


NOTES 

[ See also (1885) 12 Gal ] 
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APPELLATE CIVIL 

The 4th December^ 1884 

Present 

Mr Justice Mitter and Mr Justice Norris 

Jhoti Sahu Decree holder 

versus 

Bhubun Gir Judgment debtor 

Execution — Dectec under s 210 of Act XIV of 1882 — Limitation— Civil 
Pioceduie Code Act XIV of 1882, s 210 

On the 23rd February 1878, an application was made for execution of a decree, dated the 
drd December 1877, in which the decree holder stated that the judgment debtor had agreed 
to pay the balance then due on the Idth August 1878 The application was then struck oS 
on the 26th June 1878 On the 30th June 1881 the decree holder again applied for execution, 
and on the 11th July 1881 the judgment debtor with the coiftent of the decree holder, appbed 
for time to pav the balance due till the 8th September 1881, [144] and that application was 
also struck off On the 1st March 1883 the decree holder again applied for execution 

Held, that the application was not barred by limitation upon the ground that the appli 
cation by the judgment debtor made on the llth July 1881, alleging that he had come to an 
arrangement with the decree holder for the payment of the ameunt duo by instalments 
having resulted in its being registered and the proceedings struck off, amounted to a direction 
that the decretal amount be paid by instalments as stipulated in the petitions, and that 

* Appeal from Appellate Order No 213 of 1884, against the order of A C Bnt, Esq , 
Judge of Tirhoot, dated 30th of April 1884, reversing the order of Babu Abinash Ghunder 
Mitter, Second Subordinate Judge of that District dated 8th August 1883 
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this being so, there wes a decree passed on that date under the provisions ol the second 
paragtaph of s 310* of the Code of Civil Procedure, of which the deoree*holder was entitled 
to have eiracution 

was an ai^eal by a deoree^hoider against an order rejecting an apph 
oation for execution 

The decree was dated the 3rd December 1877, and the decree- holder first 
applied for execution on the 2drd February 1878, stating that some portion of 
the debt had been paid, and that the judgment-debtor had agreed to pay the 
balance on the 13th August 1878 That application was struck off the file 
on the 26th June 1878 

On the 30th June 1881 the decree holder again applied for execution, but 
on the 11th July 1881 the judgment debtor, with the consent of the decree 
holder, put in an application admitting the agreement set out by the decree holder 
m his petition of the 23rd February 1878, and asking for time till the 8th 
September 1881 m which to pay off the balance due under the decree The 
case was then struck off The present application for execution was made 
on the 1st March 1883 

The first Court held that the apphcation was in time, on the ground that 
the judgment debtor was estopped from pleading limitation by reason of his 
having filed the petition on the 11th July ^881 admitting the debt 

On appeal the District Judge reversed that order, upon the ground that the 
right to execution was barred m February 1881, and that it could not therefore 
be revived by any subsequent act or acknowledgment by the judgment debtor 

The decree-holder appealed to the High Court 

Babu Busant Coomar Bose for the Appellant 

No one appeared for the Bespondent 

[liSlThe Judgment of the Court (MiTTER and NoBBlS, JJ ) was 
delivered by 

Hitter, J — We think that in this case the decision of the lower Appellate 
Court should be set aside, although we agree with the Judge in the reasons 
given by him in disposing of the arguments advanced before him in support of 
the contention that the decree was not barred by limitation 

We set aside the decision upon the ground that there was a decree passed, 
on the ilth July 1881, under the provisions of the second paragraph of s 210 
of the Code of Cml Procedure 

This point apparently was not taken before the District Judge, and from 
the facts of the case, as they appear on the proceedings, the point seems to 
arise 


On the 30th June 1881, the decree-holder, appellant befoie us, made a 
second application for execution Thereupon, on the 11th July 1881, the judg- 
ment-debtor appeared and made an application, alleging that he had come to 
an arrangement with the decree holder for the payment of the money, due 


*[Sec plO — In all decrees for the payment of money, the 
Court may for any sufficient reason order that the amount 
shall be paid by instalments, with or without interest 
And after the passing of any such decree the Court may, on the apphcation of the judg 
ment debtor and with the consent of the decree-holder, order 
that the amount decreed be paid by instalments on su^ terms 
as to the payment of interest, the attachment of the property of 
the defendant, or the taking of secunty from him, or otherwise, 

at'it thinks fit 

Save as provided in this section and section 206, no decree shall be alteied at 


Decree may direct pay 
ment by instalments 


Order, alter decree, for 
payment by instalments 


the 
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under the decree, by instalments, and that the decree holder had given hun 
two months' time to pay ofif the money The apphoation was registered, »and 
then the proceedings were struck off We think this amounts to a direction 
that the decretal amount be paid by instalments as stipulated m the petition, 
to which the other side had consented That being so, the present application, 
which was filed on the 1st March 1883, was clearly within time 

We therefore set aside the decision of the lower Appellate Court, and 
restore that of the Court of First Instance, but make no order as to costs 

Appeal alloued 


NOTES 

£ln sec 48 sub clause 1 (&), (G P G , 1908), which corresponds to see 330 of the 
CPC, 1883, the words, or at recurrtng periods * were inserted to give effect to rulings like 
14Mad , 396 , 16 Gal , 16 , 11 Cal , 143 , 4 All , 156 , 13 Bom 65 
As regards the limitation applicable, see (1886) 14 Gal , 348 (361) 

Upon the construction of the petition for postponemet, see (1888) 16 Gal , lb (18) , (1900) 
P L B , 33 1 


[146] APPELLATE CIVIL 

The 18th December, 1884 
Present 

Sir Richard Garth, Kt , Chief Justice, and Mr Justice 
Macphbrson 

Gossain Money Puree (Decree-holder) Petitioh^ 

versus 

Guru Pershad Singh and others Opposite parties 


lujunciton tn one suit pending appeal in another smt — Interim tn^unetton 
— Ciml Procedure Code, ict XIV of 1882, s 646 
A brought a suit and obtained a decree against B on a mortgage bond in the Court of a 
Subordinate Judge, which decree was confirmed by the High Court on appeal A then 
applied for execution In the execution proceedings the sons of B intervened claiming a 
portion of the properties attached this claim was dismissed and the sons of B brought a 
regular suit before the same Subordinate Judge to have their rights to the property declared, 
and obtained an interim injunction restraining 4 from executing his decree pending the 
decision of their suit This suit was dismissed, and the sons of B appealed to the High Court 
A again applied for execution of his mortgage decree, whereupon the sons of B applied for a 
further injunction rescraining A from executing his decree pending their appeal to the High 
Court, this application was granted Held, that the Subordipate Judge bad no right to 
restrain the decree holder from executing his decree, merely on th<* possibility of the 
Appellate Court reversing his decision 

This was a rule obtained under s 622 of the Cdde of Civil Procedurd 

It appeared that one Gossain Money Puiee, on the 30th August 1880, 
obtained a deoree on a mortgage bond against one Ghuoka«Sing, the father of a 
Mitakshara family, in the Court of the Additional Subordinate Judge of Gya, 
which decree was affirmed by the High Court on the 8th May 1882 The 
decree-holder applied for execution of this decree, but the judgment-debtor 

* Civil Rule No 999 of 1884, against an order made by Baboo Kali Prosunno Mookerjee, 
Additional Subordinate Judge of Gya, dated the 14th of May 1884 

999 
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apphed for « month’s postponement, which was granted On the 14th 
September 1882, the judgment-debtor applied for further time, but this 
was refused him On the 16th December 1882, the sons of the judgment 
debtor intervened in the execution proceedings under s 278, and objected 
to the attachment of the mortgaged properties on the ground that they 
were entitled to certain parts of the property directed to be sold , this 
application was, however, disallowed The sons of Chucka Sing thereupon, on 
[147] the 18th December 1882, brought a regular suit in the Court of the 
Additional Subordinate Judge of Gya against Chucka Sing and Gossain Money 
Puree to establish their right to the attached properties, and on the same date 
they applied that execution of the decree of the 8th May 1882 might be stayed , 
this application was dismissed A similar application was then made to the 
High Court, which was on the 23rd January 1883 also rejected, the Court 
stating in its order " that should it appear fair and proper to the Court trying 
the regular suit, a temporary injunction might be granted by that Court under 
s 492 of the Code of Civil Piocedure ” 

In accordance with this order, the Additional Subordinate Judge, on the 
9th February 1883, granted an interim injunction postponing the sale of the 
mortgaged properties in execution of the High Court decree until the final 
disposal of the regular suit 

On the 20th December 1883, the suit brought by the sons of Chucka Sing 
was dismissed Against this decree they appealed to the High Court, and 
that appeal at the time of the application to the High Court hereinafter 
mentioned was then pending 

On the 30th January 1884, Gossain Money Puree applied for the sale of 
the properties attached under his decree of the 8th May 1882, and the usual 
sale proclamation was issued But on the 9th May 1884, the sons of Chucka 
Sing applied in the Additional Subordinate Judge s Court for a further 
injunction staying the sale pending the appeal in the suit of the sons of 
Chucka Sing 

The Additional Subordinate Judge, on the 14th May 1884, directed that 
the sale should be stayed until the final decision of the appeal , the order was 
not made on notice to Gossain Money Puree, nor was security taken from the 
sons of Chucka Sing 

Gossain Money Puree thereupon applied to the High Court under s 622 
of the Civil Procedure Code and obtained a rule calling upon the sons of 
Chucka Sing to show cause why the order of the Additional Suboidinate Judge 
of Gya, dated the 14th Ma> 1884, should not be set aside, on, amongst others, 
the following ground — That the Additional Subordinate Judge had no juris 
diction to issue an injunction for the purpose of staying the execution proceed 
mgs pending the appeal to the High Court, inasmuch as [148] he had decided 
the claim case against the sons of Chucka Sing, and had nothing to do with 
appeal to the High Court 

Baboo Karuna Sindhu Mukerjee showed causo against the lule 

Baboo Kaloda Kinkar Bat in support of the rule. 

The Order of the Court was delivered by 

Oarth, C. J., (Macphbbson, J , concurring) —We think that this rule 
should be made absolute 

It was applied for under these circumstances — One Gossain Money 
Puree had obtained a decree against one Chucka Sing in the Gya Court, dated 
the SOth August 1880, by which the sale of certain property, which had been 
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mortgaged to him by Ohucka Sing, was ordered to be made That decree had 
been confirmed by the High Court 

Ohucka was the father of a Mitakshara family , and after this decree had 
been obtained his sons brought another suit to have it declared that they were 
entitled to certain shares in the property which had been ordered to be sold, 
and which Ohucka Sing had no right to mortgage 

Meanwhile the mortgagee, the plaintiff in the first suit, proceeded to 
execute his decree , but the plaintiffs in the second suit (the sons) applied for, 
and obtained, an injunction from the Subordinate Judge against the 

plaintiff in the first suit, restraining him from selling the property until tlie 
second suit should have been heard and decided 

On the 20th of December 1883 that suit came on to be heard, and was 
decided against the plaintiffs (the sons of Ohucka Sing) , whereupon, on the 
30th of January 1884, the plaintiff in the first suit (the mortgagee) applied for 
execution against the mortgaged property, and the usual sale proclamation 
was issued 

The plaintiffs in the second suit, however, who had appealed from the 
decree which had been made against them, applied for and obtained from the 
Subordinate Judge, on the 14th of May 1884, a further miunction, restraining 
the plaintiff in the first suit from executing his decree until the appeal in the 
second suit should have been heard 

This rule was then obtained upon the ground (amongst others) that the 
Subordinate Judge had no right, under the circumstances, [149] to grant the 
injunction, inasmuch as he had decided against the claim of the plaintiffs in the 
second suit, and had nothing to do with the appeal to this Court 

It has now been contended on behalf of the plaintiffs, that by analogy to 
s 546 of the Code of Civil Procedure, the Subordinate Judge, if lie considered 
it right and equitable, had junsdiction to stay execution in the othei suit, until 
the appeal to tins Court had been heard 

We think, however, that s 546 has nothing to do with the question before 
us That section only relates to staying proceedings in execution try the Court 
which passed the decree in which the jnoceedmqs are pending That Court has 
a right, under certain circumstances and subject to certain conditions, to stay 
the execution of its own decrees while those decrees are under appeal 

But here the lower Court has taken upon itself in this suit to stay the 
execution of a decree which has been pronounced by the High Court m 
another suit 

The Subordinate Judge had in point of law no power to deal with the 
proceedings in that other suit at all He had a right, whilst the questions in 
this suit were awaiting trial, to restrain the defendants by an interim injunction 
from enforcing his decree in the former suit That he might do by an order 
upon the defendants personally But as soon as those questions were decided 
against the plaintiffs, the Subordinate Judge had no right, we think, lo restrain 
the defendant further, upon the mere possibility of the Appellate Court revers 
ing his decree , and it is clear that he had no right to do«so under the section 
of the Code upon which he appears to have acted 

If any Court has a right to grant an injunction now, we presume it would 
be the Court of Appeal But it is no part of our present duty to decide 
whether any Court has such a power, or, still less, that, having the power, it 
ought to exercise it 
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All tiiakt we now my is« tfliat trfae Court below, having made a decree 
against the plaintiffs, had no nght, in aid of the plaintiffs, to restrain the 
defendant from proceeding m the other suit 
The rule must be made absolute with costs 

Buie absolute 


N0TB8 

[ On the diBmtssal of a suit, the nuit ceaRen to be a pending one and the Court which 
diftmias^ it ceases to have junsdiction either to continue and maintain the injunction 
previously grants , or to issue a iresh injunction in respect of the matter in suit -^31 Gal , 
661 . 11 W R , 384 , 10 All , 606 

The appellate Court would be the proper authority to be resorted to in the matter, as it 
has the same powers as the original Court — 11 Cal , 146 at 149 , LO All , 80 , 1 All 549, 
651 , 10 All , & was followed in (1910) 33 AU , 79 F B which overruled 26 All , 311 

The appellate Court has power to order stay of sale of immoveable property in execution 
of money decree ->(1907) 34 Cal , 1037=11 C W K , 1080=6 C L J , 298 F B. Contra 
(1904) 8 C W K 381 (1893) 16 Ail , 196 (197) , See also (1886) 12 Cal , 515 (518) 

An origin^ Court may however review its own decree and order (CPC 1908, 47) or 
stay l^e execution of its own decree (ibid, O 41, r 5) 

The High Court may revise an order in respect of injunctions —(1888) 12 Mad 186 , 11 
Cal 146.] 


rifltf] APPELLATE CIVIL 

The 12th December, 1884 
Present 

Sir Richard Garth, Kt , Chief Justicf. and 
Mr Justice Macpherson 

Mohabir Singh and others Decree holders 

versus 

Bam Baghowan Chowbey Judgment debtor* 

Ctml Procedure Code, Aet XIV of 1882, ss 2, 244 (els a, b and c)- 
Appealable Order — Execution of Decree 
The ancestors of B mortgaged their share in a certain mehal to A Subsequently B 
became entitled to this share in the mehal, and A obtained a decree on his mortgage, in 
execution of which the nght, title and interest of B was sold and purchased by C Subse 
quently to this latter decree and sale, B obtamed a decree against D for possession of certain 
lands which were proved to belong to this mehal E then obtained a decree against B, in 
execution of which the nght, title and interest of B in this same mehal was sold and pur 
chased by JF, C and F transferred their rights under their respective purchases to E 

E thereupon, as purchaser of the right, title and interest of B from F, applied to execute 
the decree ^obtained by B against D This application was rejected by the Sucordinate 
Judge, but on appeal to the Distnct Judge was allowed 

B thereupon applied to the High Court to have this order set aside 
HM, that the order should be set aside, inasmuch as Uo appeal lay from the order of 
the fiufaordinate Judge, the order not being a decree within the meaning of as 2 and 244, 
(cb a, t and e) of the Gml Procedure Code 

* 0ml Buk No 1185 of 1884, agamst the order of J Tweedie, Rsq , Judge of Bhahabad, 
dated the dBtlrof May 1884, reversing the o<der of Baboo Kodash ChUnder Mookerji, fittbof. 
dmate Judf# d that distnct, dated w Sth December 1883. 
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Some time previous to 1867 the ancestors of Mohabir, Bhootun, and Natha 
SiDjgh mortgaged a certain mehal named Liotun to one Sookul Chand On 
the 27th June 1867, Sookul Chand obtained a decree against the Singhs, 
in execution of which the right, title and inteiest of the Singhs in this mehal, 
which amounted to a six-anna ten pie share, was sold and purchased on the 7th 
May 1877 by one Chundy Pershad In 1877 the Singhs, with certain other 
persons, their co sharers, instituted a suit against one Bam Baghowan 
Chowbey to recover 51 bighas of land which they alleged belonged to mehal 
Lotun, and, on the 16th June 1877, they obtained a decree for possession of 24 
bighas thereof Subsequently to the latter date, one Srimondel Doss obtained 
a decree against the Singhs, in execution [1513 of which tlie right, title and 
interest of the Singhs in the same mehal was again put up for sale, and was 
on the 5th July 1880, purchased by one Gopi Lall 

Chundy Pershad and Gopi Lall, the auction purchasers above, mentioned, 
transferred the interests which they had acquired under the auction sales to 
Snmohdel Doss 

Whereupon Srimondel Doss, as purchaser of the right, title and interest 
of the Singhs from Gopi Lall, applied to execute the decree obtained by the 
Singhs against Bam Bhagowan Chowbey and dated 16th June 1877, seeking 
to obtain possession of the 24 bighas covered by the said decree 

The Singhs and Bam Bhagowan Chowbey both put in objections to the 
application, on the ground that Srimondel Doss not having purchased the 
decree, was not entitled to have his name recoided as decree holder and was 
not therefore entitled to ask for execution 

The Subordinate Judge, before whom the application was heard, rejected 
the application of Srimondel Doss, on the ground that he was neither the 
original decree holder nor the purchaser of the decree of the 16th June 1877 

On appeal the District Judge declared Srimondel Doss to be entitled to 
the right, title and interest of the Singhs in the 24 bighas covered by their 
deciee of the 16th June 1877, on the ground that the auction sale of the 5th 
August 1880 conveyed to the purchaser, Gopi Lall, all the right, title and intei 
est of the Singhs in their share in mehal Lotun, and that Srimondel Doss had 
subsequently become the transferee of that interest 

The Singhs thereupon applied to the High Court and obtained a rule 
against Srimondel Doss and Bam Bhagowan Chowbey, calling upon them to 
show cause why the order of the District Judge should not be reversed on the 
following grounds — 

(1) That the question adjudicated upon by the Subordinate Judge, not 
being one between the parties to the original suit oi their representatives, the 
Subordinate Judge had rightly held that Srimondel Doss was not in a position 
to execute the decree, and from the Subordinate Judge’s order no appeal 
would lie • 

Clfl2j (2) That inasmuch as the decree of the 16th June 1877 was never 
sold to Srimondel Doss, be had no right to come forward and ask for 
execution thereof 

(3) That the question between the parties was one which could not be 
determined in execution proceedings, and that Srimondel Doss should seek 
any relief he might think himself entitled to by a regular suit 

Baboo Anund Gopal Paht in support of the nile 

Baboo Mohesh Chnnder Chowdhry and Baboo Snsli Chunder Chowdhry 
to show cause 

6 CAh — iia 8d7 
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The Judgment of the Oouit was delivered by 

Oartht CJm (MACPHEasON, J , coneumng) —We think that this rule 
should be made absolute 

The question which the Judge has decided in the Oourt below was not the 
proper subject of an appeal* unless it was a decree ** within the meaning of 
s 2 of the Code of Civil Procedure And it would not be “ a decree ** 
within the meaning of that section unless it came under sub section (a) or [b) 
or (c)ofB 244 

The appellant in the Court below, Srimondel Doss, contends here that it 
does come within sub section (c), because it is “ a question arising between 
the parties to the suit m which the decree was passed, or their representatives ” 
He argues that the party who applies to execute the decree is ** a representative 
of the plaintiff in the suit ” 

We think, however, that the question is not one which can properly be 
said to have arisen between the parties to the suit It is not a question 
between the plaintiff and the defendant, or between the representatives of 
either the plaintiff and the defendant , but it has arisen between the plaintiff 
in this suit and a person who, under a sale which took place in another suit, 
has professed to buy the plaintiff's interest in this suit 

He is a person, therefore, who claims the plaintiff's interest in this suit 
adversely to the plaintiff himself, and who is trving to avail himself of the 
decree, which the plaintiff h^s obtained in this suit 

The question, ther^ore, is not one between the plaintiff and the defendant, 
nor in any sense one between the parties to the suit , Cl5S] it is a question 
between the plaintiff and a stranger to the suit 

That being so, we think that no appeal lay to the District Judge The 
rule will therefore be made absolute , the decree of the District Judge will be 
reversed, and that of the Subordinate Judge restored with costs 

Rule abeohiie 


NOTES 

[This was followed in (1889) 12 Mad , 611 ] 
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APPELLATE CIVIL 

The 22fid December, 1884 
Present 

Sib Bichabd Garth, Kt , Chief Justice, and 
Mb Justice Macphebson 

Bughunath Panjah and others Plaintiffs 

versus 

Issur Chunder Chowdhry and others Defendants 

Bes judicata — Act XIV of 1882, s 13 — Meaning of the words “ Court of 
jurisdiction competent to try such subsequent suit 
The words ol s Id of the Civil Procedure Code, ' in a Court of jurisdiction competent to 
try such subsequent suit, ** refer to the jurisdiction of the Court at the time when the first 
suit was brought 

Where therefore a suit was brought and deeided in 1867 in the Court of a Deputy 
Collector, that Court being at the time of suit the only Court competent to try suits of the 
nature of the one brought, and subsequently a second suit, regarding the same subject and 
between some of the same parties and the representatives of others, was brought in 1881 m 
the Court of a Munsif, which latter suit, if it had been brought in 1867, would have been 
cognizable by a Deputy Collector alone. Held, that the decision of the Deputy Collector was 
a bar to the second suit under s 13 of the Cml Procedure Code 

The pnnciple in Oopinath Ohobey v Bhaghwat Persliad (I L R 10 Oal , 697) approved 

This was a suit to have it declared that the plaintiffs were entitled to 
recover rent from the defendants at the rate of Bs 92 per annum for 53 bighas 
of land held under a potta dated 21st Bysack 1266, and for khas possession 
of 2 bighas 6 cottahs in excess of the lands mentioned in the potta 

It appeared that one Gunga Gobind Sinha was the durputni taluqdar 
of 53 bighas of land in mouzah Higuldiha, and that he [154] obtained a 
decree for enhancement of rent against his ryots, Sonatun Maiti and others, in 
which decree Bs 114 was the vearly rent fixed for the said 53 bighas of land 
Subsequently to this decree the tenure was purchased, in the name of 
defendant No 1, by the defendants 2 to 7 at a sale in execution of a decree 
against Maiti and others , the defendants 2 to 7 then succeeded in obtaining 
from Gunga Gobind Sinha an abatement of rent of Bs 22 8 and executed a 
kabuhat in the name of defendant No 1, dated 21st Bysack 1266, for the said 
53 bighas at Bs 92 per annum 

In 186t one Joygopal Panjah (defendant No 9) sued for possession of 24 
bighas of land, covered by this potta, stating that they were his rent free debuts 
ter lands, and in this suit the defendants 1 to 7 and Gunga Gobind Sinha were 
made def^dants , the suit was decided in favour of Joygopal Panjah Subse 
quently to this latter suit the durputni passed into the hands of Bughunath 
Panjah (the present plaintiff), and he sued the defendants 1 to 7 in the Deputy 
Collector's Court for arrears of rent in respect of the lands held by them under 
the potta of 21st Bysack 1266 This suit was numbered 267 of 1867 The 
defendants in that case claimed an abatement of rent in consequence of the 24 
bighas deer^ to Joygop al panjah The ab at ement was allowed, and the 

* Appegl from Appellate Decree No 1791 of 1883, against the decree of Babu Badha 
Kristo Sen, Subordinate Judge of Banooorah, dated the 3rd of April 1883, modifying the 
decree of Babu Nath Mozoomdar, Munsif of Botulpore, dated 19th of September 

1881 
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jumma fixed at Bs 41 11 Bugfatinath Panjah then brought a suit, being Suit 
No 549 of 1871, for enhancement of rent of the said lands, which suit was 
eventually on appeal dismissed by the High Court on the 21st March 1873, on 
the ground that the sa,id potta was a mokuran potta in favour of the defendants, 
and that the rent therefore was not liable to enhancement Some time 
subsequently to the decision in Suit No 267 of 1867, Bughunath admitted 
two other persons (the present plaintiffs Nos 2 and 3) as oo-sharers with 
him in the durputni taluq, and on the 23rd March 1881 Bughunath and his 
two CO sharers brought this present suit against defendants 1 to 7, asking 
(1) that the land held by the defendants under the potta of 21st Bysack 
1266 might be declared liable to the payment of rent at the rate of Bs 92 
per annum as stipulated in the said potta, and (2) for a decree for arrears 
of rent for the years 1284 to 1286 at the same rate, [186] and (3) for khas 
possession of 2 bighas 6 cottahs of land held by the defendants m excess of the 
land mentioned in the said potta 

The defendants 8 and 9 intervened, claiming that some of their debutter 
lands had been claimed by the plaintiffs in the suit, and they were accordingly 
made defendants in the suit Defendants 1 to 7 pleaded amongst other 
matters res judicata as regarded the first and third prayers of the plaint 
The Munsif held that the Suit No 267 of 1867 was a bar to the plaintifis 
suit, inasmuch as the decree m that suit passed by the Deputy Collector, 
and confirmed on appeal, had definitely settled the amount of rent payable 
by the defendants to be Bs 41 8, and that although in that suit the present 
plaintiffs Nos 2 and 3 were not parties, yet they must be regarded as being 
representatives in interest of Bughunath to the extent of the shares to 
which they were admitted as co sharers, and farther held that the 8mt No 649 
of 1871 precluded the plaintifis from claiming any higher rate of rent than that 
allowed in Suit No 267 of 1867 , he also held that the 2 bighas 6 cottahs of land 
were included m the potta, and gave the plaintifis a decree for arrears of rent 
at the rate of Bs 41 8 

The plaintiffs appealed to the Subordinate Judge, who held that the 
question as to whether the plaintiffs were entitled to rent at Bs 92 |)ei 
annum was res judicata, and he therefore dismissed the appeal, making, 
however, a small modification of the Munsif s decree, which is immaterial for 
the purposes of this report 

The plaintiffs appealed to the High Court 

Babu Mohmt Mohun Bcyif and Babu Nilmadhub Sen for the xXppellants, 
contended that s 13 of the Civil Procedure Code did not apply, inasmuch as 
the Deputy Collector's Oouit in 1867 vas a Court of different jurisdiction 
from that of the Munsil who tried this present case, and the first suit therefore 
could be no bar to the present suit 

Babu Ouru Das Bc^nerji and Babu Koruna Sivdhu Muherji for the 
Bespondents 

Jad|ment of the Court was delivered by 

Oartll, GJ, (MACPHBRSOi^, J , concuntnq) — The only question [!86] 
yrhich we have to decide in this case is whether the former judgment is a 
res judicata 

The plaintiffs sue for the rent of a tenure at the rate of Bs 92 a year , 
and thd answer of the defendants is, that many years ago, in the year 1867, a 
suit was brought by the plaintiffs for the rent of this same tenure at the rate 
which they now claim , and the answer which the defendants then made was, 
that the lease originally professed to grant more land than the lessors bad any 
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nght to convey, and consequently the defendants claimed a deduction on tbe 
ground that some 24 bighas, which were covered by tbe polia, had been taken 
out of their hands by some one who had a better title to it than the plamtifis , 
and the result of that suit, which was tried before the Deputy Collector, was, 
that an abatement of rent was made in favour of the defendants, and tbe 
jumma was assessed at Bs 41 11 

Tbe defendants, set up this judgment obtained before the Deputy Colleotor 
as a bar to this suit, and the Subordinate Judge has held that the defence is a 
good one 

The defendant contends that the Subordinate Judge was wrong He argues, 
that according to the true meaning of s 13 of the Code of Civil Procedure, 
where the Court in which the second suit is brought is a Court of different 
jurisdiction from that in which the first suit was brought, then s 13 does not 
apply , and therefore as the Deputy Collector s Court in the year 1867 was a 
Court of different jurisdiction from that of the Munsif xvho tried this case, the 
decision in the first suit is no bar 

We think that this is not the true meaning of s 13 The question 
which we have now to determine appears to have arisen in a somewhat 
different form m the case of Gopinath Chobey v Bhaghwat Pershad and another, 
decided by MiTTKR and NoRBlS, JJ , and reported in I L B , 10 Calcutta, 697 

The question there arose in this way A suit was first brought to recovei 
certain property, of which the value at that time was less than Bs 1,000, and 
therefore the proper Court to try it was that of the Munsif 

A second suit was afterwards brought, between the same parties in 
the Court of the Subordinate Judge, to recover the same [ 187 ] property, 
which had then risen in value and become woith more than Bs 1,000 , 
and it was contended that as the ISIunsif could not have tried the second suit 
in consequence of the value of the property being more than Bs 1,000, s 13 
did not apply But Mr Justice MiTTER m delivering the judgment of the Court 
said this ** We are of opinion, that this construction of s 13 is not correct 
It IS well known that in this country the value of landed property is increasing 
every day A suit regarding a particular property may be, so far as the 
pecuniary value of it is concerned, properly cognizable by a Munsif to day, 
and ten years hence a suit for that property, having regard to its pecuniary 
value then, might not be cognizable by the Munsif But it would be 

unreasonable to hold, in a suit which might be brought ten years hence, that 

a decision between the same parties to day passed by a Munsif having full 

jurisdiction would not be res-judicatg, ten years hence The reasonable 

construction of the words tn a Court of 3uri$dictt07i competent to try such subse 
quent smU seems to us to be that it must refer to the jurisdiction of the Court 
at the time when the first suit was brought , that is to say, if the Court which 
tried the first suit was competent to try the subsequent suit, if then brought, 
the decision of such Court would be conclusive finder s 18, although on a 
subsequent date by a rise in the value of such property, or from any other 
cause, the said Court ceased to be the proper ,Court, so far as pecuniary juris 
diction IS concerned, to take cognizance of a suit relating to that property ’ 

Accordingly the learned Judges in that case held, that the decision in the 
former suit was a res judicata in the case then under discussion 

We entirely agree in the principle thus laid down, and we think it applies 
here There is no doubt that the Court in which this suit is brought, and 
that in which the former suit was brought, are Courts of different jurisdictions , 
but at the same time the Court in which the former smt was brought was the 


®01 



LZkR. 11 Oftl. IM 


COOOAM t> POaoSB C1884J 


only Oourt at that time competent to try smte of that kind, and if this very 
suit had been brought at that time, the Deputy Collector’s Court would have 
been the only Court competent to try it 

ClSSj We think, therefore, the Subordinate Judge was nght in hddlng 
that the decision m the former suit is a bar to this smt 

The appeal must, therefore, be dismissed with costs 

Appeal dtamuud 


N0TB8 

[Thib case was approved of in 15 Mad 494 24 Bom , 456 , 2 0 C 261 , See also 25 
Gal 571 (where test of appealabthty was discussed), 9 C W N , 656 , and 10 Cal , 697 mpra ] 
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ORIGINAL CIVIL 

The 11th September, 18b4 
PBlfiSBNT 

Mb Justice Pigot 


Coggan 

versus 

Pogose 


Equitable mortgage-- Deposit of title deeds — Priority — Registration Act— 

Act in of 1877, s 48 

A depositr of title deeds of certaiir property, under a verbal arrangement to secure pay 
nafnt of a debt, is not an ** oral agreement or declaration relating to such property ** withm 
the meaning of s 48 of thf Registration Act, 

This was a claim made in the administration suit of Coggan v Pogose, against 
tiie estate of the defendant, by the representatives of the late J P Wise of 
Dacca. In 1873 Pogose was indebted to Wise in a sum of Bs 76,000, being 
the amount of certain bills of exchange accepted by Wise for the acoommoda^ 
tion of Pogose^ By a verbal agreement made in 1873 between Wise and 
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Pogpse, the latter agreed to deposit, and did deposit, with the former a Heha 
Inl Ewaz executed in his favour by one Nizamunissa Khatoon, and dated the 
17th of July 1864, thereby, as claimed by Wise, ** mortgaging to the said 
Josiah Fatnck Wise the said Nicholas Peter Pogose s title and interest in the 
properties comprised in such Heba^bil Ewaz” to secure payment of the said 
sum of Bs 75,000 

By a stamped and registered instrument, dated the 4th day of July 1876, 
Pogose charged a portion of the same properties in favour of the Agra Bank to 
secure the payment of a sum of Bs 25,000 On the 30th of June 1876, a 
similar charge had been made by him in favour of the Bank of Bengal to secure 
the payment of certain sums which amounted to upwards of Bs 70,000 All 
the properties compnsed in the Heba btUEwaz had been made over to, and 
were in the possession of, the Official Trustee of Bengal The question was, 
whether Wise’s claim had priority over the claims of the Agra Bank and of 
the Bank of Bengal 

C1S9] Mr PhtlhpB and Mr Trevelyan for the executors of Mr Wise 

Mr Bonn^ee for the OfiScial Trustee 

Mr 0*Ktnealy, for the Agra Bank and the Bank of Bengal, contended that 
the banks were entitled in priority to Mr Wise The oral agreement and 
deposit of 1873 was an '' oral agreement or declaration ” within the meaning of 
s 48 of the Begistiation \ot True it amounted to an equitable mortgage, 
but that was so only because it was in its essence a verbal contract to mort 
gage, and would be given effect to on that ground alone 

Mr Phillips contra— Mr Wise’s equitable mortgage is not an oral agree 
ment within the meaning of s 48 Here, had not a word been said, but the 
deed been simply deposited, the equitable mortgage would have been perfectly 
good, and it could not have been contended that it would come within s 48 
It cannot be said to be an oral agreement within s 48, simply because there is 
an oral agreement in addition to the dexiosit 

The following Judgment was dehvered by 

Pigot, J. — The question in this matter, which I thought it worth while to 
consider, is, whether the equitable mortgage of 1873, as to the factum of which 
there is no doubt, ought or ought not to be postponed to the subsequent written 
and registered charge in favour of the plaintiff by reason of the charge being 
registered under provision of s 48 of the Begistration Act Or whether such 
an equitable mortgage, constituted as this was, by deposit of title deeds, is an 
oral agreement ’’ under s 48 

That section enacts that ** all non-testamentary ddcuments duly registered, 
and relating to any property, whether moveable or immoveable, shall take 
effect against any oral agreement or declaration relating to such property, 
unless where the agreement or declaration has been accompanied or followed 
by dehvery of possession ” • « 

1 can find no authority, and none was cited before me, nor am I aware of 
any authority, under rulings of the Begistration Act in which this section is to 
be found, exactly beanng on this matter 

Ib judging of it as a matter, so far as I am aware, of first impression, 
I have only my own opinion, and that is, that an " oral agreement ” under this 
seoiion must be understood to mean, so far as the present question is conoemed, 
an agreement merely oral , now a mortgage by deposit of titie deeds may wsU 
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be oi^eated without any expression of agreement in words at all , the essence of 
the transaction is the deposit of the deeds, on which mortgage becomes complete 
No doubt as one consequence of it the mortgagee may be entitled to a registered 
conveyance, but that right is an incident of the transaction, and is not of the 
essence of it, and hence I do not think counsel's argument can govern the 
decision of this question, viz , that argument m which he contended that an 
equitable mortgage was an agreement to execute a conveyance It is in itself a 
mortgage, and carries with it a right to a conveyance, but that is not the 
essential character of the transaction It is a complete act and not an executory 
agreement For these reasons I do not think the case comes under s 48 , the 
matter is of less importance having regard to the provisions of ss 68,*^ 69,f 
Transfer of Property Act From the last paragraph of the latter section it 
would appear that where the Act is applicable, equitable mortgages outside the 
towiw o f Oa lc utta , Bom bay , Madras, K^achi and Rango on are no longe r valid 


•[Sec 58 

Mortgage, 
gor * and “ 
defined 


~(a) A mortgage is the transfei of an interest m specific immoveable property 
M t purpose of securing the payment of money advanced or 

M rt » to be advanced by way of loan, an existing or future debt, or the 
Mongagee performance of an engagement which may give rise to a pecuni 
ary liability 


The transferor is called a mortgagor, the transferee a mortgagee tHe principal monc> 


and interest of which payment is secured for the time being are called the mortgage money, 
and the instrument (if any) by which the transfer is effected is called a mortgage deed 


{b) Where without delivering possession of the mortgaged property, the mortgagor binds 
himself personally to pay the mortgage money, and agrees, 
Simple mortgage expressly or impliedly, that in the event of his failing to pay 

according to his oontniiot, the mortgagee shall have a right to 
cause the mortgaged property to be sold and the proceeds of sale to be applied bo far as may 
be necessary, in payment of the mortgage money, the transaction is called a simple mort 
gage and the mortgagee a simple mortgagee 


Mortgage b\ conditional 
sale 


(c) Where the mortgagor ostensibly sells the mortgaged 
property — 


on condition that on default of payment of the mortgige money on a certain date the 
sale shall become absolute, or 

on condition that on such payment being made the sale shall become void or 

on condition that on such payment being made the buyer shall transfer the property to 
the seller 

the transaction is called a mortgage by conditional sale and the mortgagee a mortgagee 
by conditional sale 

(d) Where the mortgagor delivers possession of the mortgaged property to the mortgagee 

and authorizes him to retain such possession until payment of 
Usufructuary mortgage the mortgage money , and to receive the rents and profits accruing 
from the property and to appropriate them in lieu of interest, or 
in payment of the mortgage money, or partly in lieu of interest and partly in payment of the 
mortgage money the transaction is called an usufructuary mortgage and the mortgagee an 
usufructuary mortgagee 

(e) where the mortgagor binds himself to repay the mortgage money on a certain date, 

and transfers the mortgaged property absolutely to the mort-^ 
English mortgage gagee, but subject to a proviso that ho will re transfer it to the 

mortgagor upon payment of the mortgage money as agreed, the 
transaction is* called an English mortgage ] 

t [ Sec 59 —Where the pnncipal money secured is one hundred rupees or upwards, a 
^ mortgage can be effected only by a registered instrument signed 
Mortage when to be by by the mortgagor and attested by at least two witnesses Where 
assurance the prmoipaJ mon^ secured is less than one hundred ru]^8, a 

mortgage may be effected either by an instrument signed and 
attested as aforesaid or (except in the case of a simple mortgage) by delivery of the property 

Nothing in this section shall be deemed to render invalid mortgages made in the towns 
of Calcutta, Madras Bombay, Karachi and Rangoon, by delivery to a creditor or his agent Of 
doouments of title to immoveable pcoporty, with intent to create a security thereon ] 
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I therefore decide the question of prionty against the Banks« and hold 
that the claim is established in the amount claimed, and in prionty to the 
claim of the Banks 

The costs will, of course, be added to the claim 

Clatm allowed 


NOTES 

[ This case was followed m (1906) 33 Cal ,410 10 C W N 270 4 C L J 102 See 
also L B B , (1893 1900) 660 , L B B (1872 1900) Vol , 1, 555 (560) ] 
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APPELLATE CEIMINAL 


The 7th January , 1886 

PRFSENT 

Mb Tusticr Mitter and Mr Tubtice Norris 

Ina Sheikh Appellant 

versus 

Queen Empress Bespondent 


Penal Code— Act XLV of 1860, s 42J — Receiver of •stolen property — Presump 
tions as to possession of property after theft —Possession of stolen property 

A oommbn brass drinking cup was stolen in October 1883 *and was discovered in the pos 
session of the accused in September 1884 , held in a case [161] in which the accused waa 
tried for receiving stolen property, that his possession of jbhe stolen property, coupled with the 
fact that he had failed to give an account as to how he became possessed of the property, 
would, under ordinary circumstances, raise fkprohoMe premmptwn of his guilt, but where as 
in this case, such possession was not a recent possession but one eleven months subsequent 
to the act of theft, the presumption against him was so slight that, taken by itself, he ought 
not to be called upon to explain how his possession was acquired 

* Criminal Appeal No 667 of 1864, against the order of sentence made by J F Stevens, 
Esq , Sessions Ju^e of Mymensingh, dated the 7th of November 1884 
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The question of what is or is not a reoent possession of stolen property is to be consider 
ed with reference to the nature of the article stolen 

Bex V Adam (3 C & P , 600) , Rex v Cooper (3 C & R , 318) Rex v Partndge (7 C A 
P , 661) followed 

One Ina Sheikh was charged before the Sessions Judge of Mymensingh under 
B 457 of the Penal Code with house breaking by night in order to commit theft 

It appeared that the house of the complainant was broken into on the 
night of the 10th October 1883, when a brass drinking cup was stolen there- 
from There was nothing proved at the trial to connect the prisoner with the 
offence of house-breaking, but the complainant and one Guru Churn, the 
investigating police officer, both gave evidence to the efiect that the prisoner, 
at the time of the investigation into the case, held in September 1884, pro- 
duced the drinking cup from some jungle near his house The cup was identified 
as the property of the complainant The prisoner called no evidence save as 
to character, but made a statement in which he said that the cup was his own 
property, denying that it had been secreted in the jungle, and said that the 
police had found his little boy playing with the cup in the jungle, and had 
taken it from him and put forward the charge 

The Assessors considered that the prisoner should be convicted under 
s 411 of the Penal Code, observing that he had not been able to give any proof 
of his assertion that the property was his 

The Judge closed his judgment with the following words — 

** This is one of three cases in which the prisoner has been convicted in 
the present Sessions , he would therefore appear to be an habitual offender 
The conviction is had under s 411 of the Penal Code, which seems more 
appropriate than s 457, as there is nothing to connect the prisoner directly 
with the actual house [162] breaking, and nearly a year has elapsed between 
the theft and the finding of the property in his possession ' 

The Court, concurring with the Assessors, finds that Ina Sheikh is guilty 
under s 411 of the Penal Code of the offence of dishonestly receiving stolen 
property, knowing or having reason to believe the same to be stolen property, 
and directs that Ina Sheikh be rigorously imprisoned for two years " 

The prisoner appealed to the High Court 

No one appeared for either party 

Judgment of the Court (Hitter and Norris, JJ ) was as follows — 

In this case the prisoner has been convicted under s 411 of the Indian 
Penal Code of dishonestly receiving a brass drinking cup 

The evidence upon the record cleanly establishes that the complainant’s 
house was broken into in October 1883, and the cup, which is abundantly 
identified as the complainant’s property, stolen therefrom 

There is no evidence lo connect the prisoner with the actual house-break 
mg , and the question we have to consider is whether there is sufficient 
evidence to warrant a conviction under s 411 of the Indian Penal Code 

The cup was stolen in October 1883 and it was not discovered until the 
4th September 1884 v^hen, as the prosecution allege, it was produced by the 
prisoner to the police from under a rangt tree in the jungle At the tnid the 
prisjpner denied that the cup was secreted in the jungle He alleged that his 
little boy was playing with it in the jungle , that the Police picked it up and 
falsely stated that it was secreted The prisoner also alleged that the cup 
was his own property 
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It would appear from the opinion of the Assessors that it was beoause the 
prisoner failed to substantiate his assertion that the oup was his own property 
that they oonviosed him , their opinion as recorded is as follows — ** Both 
Assessors consider that the accused should be convicted under s 411, Indian 
Penal Code, observing that he has not been able to give any proof that the 
property is his 

We are of opinion that, independently of the evidence as to the alleged 
concealment of the oup, to which we shall refer presently, [183] there was no 
such case made out against the prisoner as to call upon him to account for its 
possession 

No doubt the possession of stolen property immediatety after it has been 
stolen affords a strong presumption that the person in whose possession it is, 
IS either the actual thief, or a receiver with a guilty khowledge , and this 
presumption is of course strengthened, if the person, in whose possession the 
stolen property is, fails to give a satisfactory account of the manner in which 
he acquired such possession, or gives a false account, or gives accounts which 
are contradictorv, or if the property is secreted But the possession of stolen 
property, even if accompanied by a failure to give an account as to how such 
possession was acquired, or bv a false account, or by accounts which are 
contradictory, or b> a concealment of the property, would raise not a violent 
or strong presumption, but a probable presumption merely 

But this is not a case of very recent possession, or of possession some time 
afterwards, but of possession 11 months after the theft, and such possession, by 
itself, affords but a slight presumption against the accused, so slight that, taken 
by itself, he ought not to have been called upon to explain how his possession 
was acquired 

In the case of Rex v (2 0 & P , 459), Bayley, T , said *' The 

rule of law is, that it stolen property be found recently after its loss in the 
possession of a person, he must give an account of the manner in which he 
became possessed of it, otherwise the presumption attaches that he is the 
thief, but I think, that after so long a period as 16 months has elapsed it 
would not be reasonable to call upon a prisoner to account for the manner in 
which property supposed to be stolen came to hib possession 

In Rex V Adams (3 C & P , 600), Parke, J , observed that possession of 
stolen property three months after it was lost was not such lecent possession 
as to put the prisoner upon shewing how he came bv it, unless there was evi 
dence of something more than the mere fact of the property being in his pos 
session at that distance of time after the loss of it 

061 ] In Reg v Coopet (3 C & K , 318) Manlk, J , said “ Where a 
man is found in possession of a horse six or seven months after it is lost, and 
there is no other evidence against him but that possesbion, he ought not to be 
called to account for it ” * 

In Rex V Partridge (3 0 & P , 551) Patteson, J , pointed out that the 
question of what is or is not such a recent possession of stolen pnoperty as to 
require the person in whose possession it is to give an account of how such 
possession was acquired, was to be considered with reference to the nature of 
the articles stolen, adding if they are such as to pa%s from hand to hand 
readily, two months would be a long time 

The stolen article in this case was not of an unique or unusual character, 
but such as is possessed in every native house hold and would pass readily 
from hand to hand 
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Upon tha authority of these oases, we are of opinion that the mere fact of 
the prisoner’s possession of the oup 11 months after it was stolen, was not such 
a reoent possession as to put him to proof of how suoh possession was acquired 
But no doubt there was other evidence besides that of possession to be 
considered, and if we felt that we could credit the evidence of the concealment 
of the eup, we should hesitate to interfere with this conviction, but we are not 
prepared to accept this evidence, and consequently we set aside the conviction 

Conviction set aside 


NOTES 

[ Possession of stolen articles of a common sort after a fairly long interval was held in 
suihcient --(1906) 2Sl*All ,188 8 A L J , 808 (1906) A W N , 314 See also Batanlal. 
694] 
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\PPELLATB CIVIL 

The 23rd January, 1886 
Present 

Mr Justice Pigot and Mr Justice O’Kinealy 

Peru Bepari (One of the Defendants) 
versus 

Bonuo Maifarash (Plaintiff) and Shaik Taiah (Another Defendant ) 

Execution of decree — Attachment — Attachable property — Doors and 
windows — Immoveable property 

The doors and window shutters of a pucca building cannot be separately attached in 
execution of decree forming as they do part of an immoveable property, and having no 
separate existence 

Ciea] The plaintiff, Sheikh Bonuo, obtained a decree against the defendant 
Taiah, and in execution thereof attached, as the property of the judgment-debtor, 
sixteen pairs of doors and four pairs of window shutters, which were the doors 
and window-shutters attached to a pucca building alleged to be the property of 
Taiah The defendant, Peru, claimed in the execution proceedings the pucca 
building and the land on which it stood under a purchase from Taiah and 
others, the owners thereof in 1275 B S The property was released from 
attachment, and thereupon the present suit was brought to have it declared 
that the attached property«was the property of the judgment-debtor, alleging 
that the purchase of 1275 was a benami transaction The Court of First Instance 
gave the plaintiff a decree, and this decision was grffirmed on appeal The 
defendant I^eru appealed specially to the High Court, on grounds impugning 
the decision of the lower Appdlate Court on the merits, and also on the 
ground that the suit was one cognizable by a Court of Small Causes only 
]|Saboo Lall Mohun Das for the Appellant 

Appeal from Appellate Decree No 1449 of 1883, against the decree of Baboo Ginsh 
Ohowdhry, Smnd Subordinate Judge of Dacca, dated 12tb of March 1888, affirming 
the decree of Baboo Sham Kishore Bose, Extra Mimsiff of that district, dated 81st of May 
1883 
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Baboo Oopi Nauth Mookerjee for the Bespondent 
The Jad^ment of the Court was delivered by 

Pitfot, J — In this matter, as it comes before us m second appeal, we think 
we are bound by the irule followed by the Chief Justice m the case of Tofatl 
Ahmvd Y Banee Madhub Mookerjee (24 W B , 394; That was a suit by an 
execution-creditor to establish the title of his judgment debtor to a certain 
property which was erroneously held in the lower Court to be moveable pro 
perty, and which this Court pointed out was in truth immoveable property 
Notwithstanding which, the Court held (p 395) that the only question which 
could properly have been tned in this case is, whether the property seized did 
really belong to the execution debtor as against the defendant in this suit " In 
this case, that matter has been found as a fact by the two Courts, and we shall 
follow the case that we have referred to in not reviewing the finding upon a 
question of fact That is the first point 

Ci86] But secondly, this property cannot be attached, forming part, as it 
does, of an immoveable property, and having no separate existence 

Thirdly, these singular proceedings, in which the right to property, of 
which these doors and window frames admittedly form a part, has been inci- 
dentally enquired into (as to which the Courts below have expressed a decision), 
cannot be held as in any way establishing any right or absence of right in any 
person to the house 

The attachment ought never to have been granted, and the suit ought 
never to have been entertained And although, in second appeal, we do not 
set aside the decree of the lower Court, that decree must be altered by striking 
out of it so much as orders that the door frames and window frames shall be 
liable to attachment or sale 

Each party must bear his own costs throughout 

Decree altered 


NOTBB 

t This was followed in (18U0) 13 Mad , 518 see ilso 14 M id , 467 , lb I C , 877 (Mad )I 



1X.R. 11 Cal. 167 Bimo lall dsc v hem habain oib [1885] 


[11C«1 166.] 

APPELLATE CIVIL 

I he 7 th January, 1885 
Pbbsbnt 

Mr Justice Mittlr and Mr Justice Norris 

Bung Lall and another Judgment debtors 

versus 

Hem Narain Gir Decree holder * 

Civil Procedure Code — Act XIV of 1882, s 258 — Certifying part payment of 
decree — “ To show cause, * Meaning of 
In determining under s 258 of Aot XIV of 1882 whether or no the cause shown by the 
decree holder is sufficient, it is incumbent upon the Court to investigate and decide any ques 
tions of fact upon which the parties may not be agreed 

In such an investigation the evidence may bo given either orallv or by affidavit 
The term ‘ to show cause does not mean merely to allege causes nor even to make out 
that there is room for argument but both to allege cause and to prove it to the satisfaction of 
the Court 

Thb judgment debtors m this case applied within the time allowed by law to 
the Additional Subordinate Judge of Gya [167], under s 258 of the Code of 
Civil Procedure, for the issue of a notice upon the decree holdei, calling upon 
him to show cause why a payment of Bs 1,000 made by them m favour of the 
decree holder out of Court in part satisfaction of a decree obtained against 
him by the decree holder should not be recorded as certified 

The decree holder appeared in accordance with the notice, and denied 
having received any sums of money from his judgment-debtors in part satis 
faction of this decree 

The Additional Subordinate Judge, after hearing the denial of the decree 
holder, declined to receive evidence of the payment, or to enquire otherwise 
into the matter, as he was of opinion that the Code of Civil Prooeduie made 
no provision for any such enquiry , and he thereupon dismissed the application 

The judgment-debtors appealed to the District Judge The District Judge, 
agreeing with the lower Court, dismissed the appeal * 

The judgment debtors appealed to the High Court 

Moulvi Mahomed Yusuf and Moulvi Serajul Islam for the Appellants 

Mr C Gregory for the Bespondert 

Judgment of the Court (Mittbr and Norris, JJ ) was as follows — 

In this case the judgment debtors appellants, informed the lower Court 
that they had paid out of Court to the decree holder, respondent, Bs 1,000 
in part satisfaction of the decree, and applied, under s 258 of the Civil PrQoe 
dure Code, for the issue of a notice upon the respon^nt to show cause why 
the said payment should not be recorded as certified The respondent appeared 
and denied the receipt of the money The lower Courts, being of opinion that, 
under the section in question, the appellants were not entitled to go into evi 
denoe to establish their allegation, rejected their petition without taking any 
evidence upon the disputed question of fact 

* Appeal from AppeUate Order No 218 of 1884, against the order of T Smith, Esq 
Offioiating Judge of Gya, dated the 6th of July 18^, affirming the order of Baboo Dinesh 
Chunder Bai, Subordinate Judge of that district, dated the 14th of June 1684 
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We are of opinion that the lower Courts are m error in not allowing the 
parties opportunity to establish their respective [1683 allegations The section 
says that, if the decree holder fails to show cause why the payment should not 
be recorded as certified, the Court shall make the rule absolute It appears to 
us that in determining whether the cause shown is sufficient or not, it is 
incumbent upon the Court to investigate and decide any question of fact, upon 
which the parties may not be agreed, upon such materials as they may legally 
place before it In investigating this matter, the Court may take oral evidence, 
or may, under Chapter XVT of the Civil Procedure Code, allow the disputed 
fact to be proved by affidavit according as the one or the other course may 
appear to it convenient 

The language of s 526 is similar to that of s 268, and mDandekar v Dan 
dekar (I L B , 6 Bom , 663j it was held that the term ** to show cause ’ in 
s 526, ** does not mean merely to allege causes, nor even to make out that 
there is room for argument, but both to allege cause and to prove it to the 
satisfaction of the Court ’ Following this decision, we think that the same 
construction should be put upon the term ' to show cause in s 258 

We reverse the decisions of the lower Courts and remand the case to the 
Court of First Instance to decide upon evidence whethei the cause shown is 
sufficient and satisfactory The costs will abide the result 

Case remanded 


NOTES 

I This was approved in (1893) 21 Cal , 213 (232) F B which related to awards ] 


[169] APPELLATE CIVIL 
The 23rd Jamtary, 1866 


Present 

Mr Justice Tottenham and Mr Justice Ghosf 

Sii Bullov Bhattachar]! Judgment debtor 

versus 

Baburam Chattopadhya and another Decree holders 

Execution of Decree — Second appeal from order passed in execution of decree 
upon a bond specially registered under s 63 of Act XX of 1866 — 
Mofussil Small Cause Courts^ Suit cognizable by — Act XX 
of 1886, ss 63 and 66 — Code of Civil Procedure, 

Act XIV of 1882, ss 244 and 68b 

A suit upon a bond specially registered under the provisions of s 53 of Act XX of 1866 
for an amount less than Rs 500 is cognizable by a Mofussil Court of Small Causes, and 
under s 566 of the Code of C|yil Procedure no second appeal lies to the High Court against 
an order passed on an application for execution of a deBree made in such a suit 

Queers, whether an appeal lies at all against such an order passed in proceedings taken 
in execution of such a decree • 

The decree, of which the right to execution formed the subject of this 
appeal, was dated the 13th July 1871, and was passed upon a bond, specially 

* Appeal from Appellate Order No 241 of 1884, against the order of W F Meres, Esq , 
^dge of Midnapur, dated the 11th of July 1884, modifying the order of Baboo Joy Gopal 
Snma, Munsill of Taonluk, dated the 17ih of November 1883 
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registered under the provisious of s 53 of Act XX of 1866, libe amount of the 
bond being less than Bs 500 

In the Munsiff's Court the judgment debtor objected to execution of the 
decree being granted on the ground that the right thereto was barred by limi^ 
tation , that the interest claimed by the decree holder was excessive , and that 
he was not in possession of any property belonging to his deceased father 
against whom the decree had been passed 

The Munsifif held that the decree was not barred by limitation, that the 
decree holder was not entitled to interest at a higher rate than 12 per cent 
per annum, and that the allegation by the judgment debtor as to the non^ 
possession of any property belonging to his father's estate was unfounded 
The Court accordingly granted execution allowing interest at the modified rate 

Both parties appealed to the Judge against this decision, the judgment- 
creditor contending that the lower Court erred in awarding interest at a rate 
lower than that claimed 

[170] The plea of limitation was abandoned by the pleader for the 
judgment debtor, who contended that the Court was wrong in granting execu 
tion against his client at all, and there was no proof that he had inherited any 
property from his father 

The lower Appellate Court, however, upheld the decision of the Court 
below as to the right to execution, and further held that the judgment-creditor 
was entitled to interest at a rate higher than that allowed by the Munsiff and 
modified the order accordingly 

The judgment debtor now specially appealed to the High Court, and the 
only point raised in the appeal was the preliminary question raised on behalf 
of the respondent that no second appeal lay at all, and the contention raised 
on behalf of the appellant that, if that were so, no appeal lay at all from such 
an order 

Baboo Uma Kali Mukerjee for the Appellant 

Baboo Doorga Mohun Dass for the Bespondent 

The nature of the arguments upon the preliminary objection appears 
sufficiently in the Judgment of the High Court (Tottenham and Qhosb, JJ ) 
which was deUvered by 

Tottenham, J — The respondent’s pleader has taken a prehminary 
objection to the hearing of this appeal He has contended that no second 
appeal hes to this Court in this case , and also that no appeal lay in the case 
at all from the decision of the first Court ^ 

The subject of the appeal is as to the amount of interest to be recovered 
under a certain decree The decree is dated the 13th July 187 1 It was 
passed upon a bond specially registered under Act XX of 1866, and was made 
under the pro\isions of s 53 of that Act The amount of the bond was less 
than Bs 500 The respondent’s pleader has urged that, so far as this second 
appeal is concerned, the original smt having been one in the nature of a case 
cognizable by a Court of Small Causes, and the amount involved in it having 
been less than Bs 500, a second appeal to this Court is barred by s 586 of 
the Code of Civil Procedure He has further contended that, by the terms of 
a 55 of Act* XX of 1866, no appeal at all lay from the order of the first Court 
For the appellant it has [171 J been urged that the case was not one cognizable 
by a Court of Small Causes , that nothing in Act XX of 1866 bars an appeal 
against an order passed in the execution of a decree made under s 53 , and 
that the order in question passed by the lower Appellate Court, being one of a 
nature contemplated by s 244 of the Code, a second appeal would he 

The decisions in this Court have been to the effect that no appeal lies 
against any order passed even in the execution department connect with a 
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decree made under s 53 of Act XX of 1866 , but a different view of that 
question has been taken m Bombay and Allahabad The High Courts m those 
places have held that, although the decree itself under s 53 is final, there is 
no bar to an appeal upon any question raised m the execution department 
Upon that point we propose to give no decision m the present instance , for 
we think that this appeal can be disposed of upon the other ground taken b\ 
the respondent's vakil, namely that no second appeal lies to this Court 

For the appellant it has been contended that this case cannot be treated 
as one of a nature cognizable by a Court of Smalf Causes, because the decree 
was made under the special provisions of s 53 of Act XX of 1866 A ruling 
of this Court in the case of Ntlcomul Banerjee v Mvdoosoodun Chowdhry (14 
W R , 478 , 6 B L R , 177), was brought to our notice The head note is that 
the Small Cause Court of Calcutta had no jurisdiction to make a decree under 
s 53 of the Registration Act , and that is the only authoiity which the 
appellant's vakil was able to show in support of his contention, that the 
present suit is not of a nature cognizable b> a Court of Small Causes It 
appeals to us, however, that this ruling does not govern Small Cause Courts in 
the mofussil The particular reasons given by the High Court for that decision 
do not apply to Mofussil Courts We see nothing which would take away 
from Mofussil Small Cause Courts the jurisdiction to deal with a claim 
passed upon a bond specially registered under Act XX of 1866 We think 
that the suit was clearly one of a nature cognizable by a Small Cause Court 
in the mofussil It has been luled also in this Court that s 586, which bars 
a second appeal in cases of that nature in which the original suit relates to a 
[ 172 ] sum less than Rs 500, applies equally to proceedings in execution as to 
a decree itself The ruling is to be found in the case of Debee Pershad Stn^h 
v Syud DelaioarAh (12 W R , 86), and the contention before us of the appel 
lant's pleader himself, if correct, shows that s 586 is equally applicable to 
proceedings m execution and to decrees , for, according to him — and he is 
probably right — the order passed by the lower Court comes within the purview 
of s 244, and is therefore a decree Section 586 relates to appeals from 
appellate decrees, not to appeals fiom orders 

The vakil for the appellant further urged that the amount now in dispute 
18 more than Rs 500 and that, therefore, a second appeal will he But the 
terms of s 586 do not refer to the amount in dispute at the time the appeal 
IS preferred, but to the amount or value of the subject matter of the original 
suit In this the original suit related to a sum less than Rs 500 It seems to 
us, therefore, clear that no Second appeal lies 

The pleader for the appellant asked us that, should we hold that no 
second appeal lies, to decide further that no first appeal lay , and that upon 
that ground the order he complains of should be set aside But this is not 
a point which is properly before us at the present time Should it come 
before the Court in pioper form it will have to be considered 

The appeal is dismissed We make no order as* to the costs of this appeal 

Appeal dismissed 

NOTES 

[ SECOND APPBU.8-B1IALL CAUSE BU1T8- 

Seocmd appeals are barred as well in execution proceeding as in original decrees — 13 Mad , 
116 (117) , 36 Oal , 873 , 37 Cal , 484 . 11 0 W N 861 13 AU 679 , 18 All , 481 , 30 Bom 
118,13 0 P L R 13 

The test is the original subject matter of the suit— not the amount claimed in execution 
nor tile amount disputed at the time of appeal —15 C W N 454 7 I C 778 , IS C L J 
49 , 83 Bom 366 , 80 Mad ,313 17 M L J 876 ] 
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AMBICA DA9IA V 


1 11 oal m 3 

APPELLATE CIVIL 

The 3rd Febriuiry, 1886 
Present 

Mr Justice 0*Kinealy and Mr Justice Trevelyan 

Ambioa Dasia Plaintiff 

verstis 

Nadyar Ghand Pal (and on his death his sons, Akhai Ooomar Pal 
and others) Defendants 

Apjical — Award — Older setting aside decree upon award — Civil Procedure 
Code (Act XIV of 1882, s 621) 

All matters in dispute m a suit were referred to arbitration An award was duly made 
and Sled, and a decree passed in accordance with the terms thereof Subsequently, on the 
application of the plaintiff in the suit the Court passed an order setting aside the decree and 
the award, and ordering the case [178] to bo set down for hearing upon the ground 
that the proceedings in connection wit the arbitration had been taken, and tbe award had 
been Bled, without notice to the plaintiff and that, although the award was alleged to 
have been made with the consent of the parties, the plaintiff had not consented to it 

Held, that no appeal lay from such order 

Howard v Wilson (I L R , 4 Cal , 231) dissented from , Mothooranath Tewaree v 
Bnnddbun Tewaree (14 W R , 327) followed 
The facts of thi6 case were as follows — 

Amhica Dasia, the plaintiff, who was a Hindu widow, sought to recover 
possession of her husband s share in certain property from the defendants, who 
were her husband’s agnate relatives One of the questions raised in the suit 
was as to whether her husband predeceased his father When the suit was 
pending it was referred to arbitration, and in due course an awa.d was made, 
alleged to be with the consent of the parties, allowing the plaintiff 5^ biggahs 
of land, and a sum of Bs 100 in satisfaction of all her claim This award was 
filed in Court, and no objection being made by either party within the tima 
limited, a decree was passed in accordance with its terms Subsequently the 
plaintiff came befoie the Court, and applied to have the award set aside, alleg- 
ing that she had not consented to the award, and that it had been made behind 
her back without any notice to her, that the arbitrators were about to deal 
with the matter She further stated that she had had no notice that the award 
was filed, or that a decree had been passed upon it it was found by tbe 
Munsif that the arbitrators had acted on the consent of the plaintiff’s son-in- 
law, who looked after the case on her behalf, and who was at the time residing 
with her, but he held that the plaiptiff was not bound by his act, and conse 
quently he set aside the decree and the award and restored the case to the 
file, and ordered it to be set down for hearing 

’ Previous to the date so fixed for heanng the defendants appealed, and tbe 
lower Appellate Court set aside the order of the Court below^ finding, as a fact, 

* Appeal from Appellate Order No 138 of 1883, agamat the order of Babu Brojecdra 
Ooomar Beal, Bai Bahadur, Judge of Baukura, dated 2drd of January 1883, reversing the 
order of Babu Jogendra Nath Bose, Rai Bahadur, Munsif of Gungajolghati, daM the 4th of 
December 1882 
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that the plaintiff was well aware of the award and all the proceedings m 
ooni^e<|tio'n therewith, and that the case was decided in the presence of her 
pleadxSfrs » not [174] having objected to the award within the time allowed, the 
C6u4 that she had no right to have the decree set aside, and consequently 
dipettied the appeal with costs 

I ^^e plaintiff now specially appealed to the High (vourt upon the ground 
that no appeal lay from the Munsif's order, and that the decision of the 
lower Appellate Court upon the finding of facts come to by it was erroneous 
Baboo Harendranath Mukherji for the Appellant 
Baboo Dwarka Nath Chaktabait for the Bespondents 
The Judgment of the Court (O'Kinealy and Trevelyan, JJ ) was as 
follows — 

In this suit one Ambica Dasia, a Hindu widow, sued to recover possession 
of her htisband’s property out of the hands of the defendants During the 
progress of the case the dispute was submitted to arbitration, and an award was 
delivered, which was set aside by the Munsif undei s 521 of the Civil Proce 
dure Code on the objection of the plaintiff The case was then set down for 
tnal, but before judgment was delivered, or any decision was had on the merits 
of the case, the defendants appealed to the District Judge, who came to the 
conclusion that the Munsif was not justified in setting aside the award of 
the arbitrators He, therefore, decreed the appeal, and gave judgment in terms 
of the award Against this decision the present appeal has been filed 

The question we have to decide in this case is, whether an appeal from the 
order oi the Munsif lay to the District Judge In the case of Mothooianath 
Tewaree v Brindabun Tewaree (14 WE, 327), it was decided that an order 
setting aside an award was merely an interlocutory oidei, which was not sub 
ject to appeal, but only liable to revision by an Appellate Court when the final 
decree was appealed from In a later case, namely, the case of Howard v 
Wihon (I L B , 4 Gal , 231) a different conclusion was arrived at 

There it was held on appeal from a similar order passed on the Original 
side of this Court that the order was a judgment under the Charter from 
which an appeal lay direct But it does not appear that m this case the pre- 
vious decision of Sir BlCHARD CouCH was either cited or taken into considera 
tion Moreover, this decision has not been followed, for in the case of [173] 
Sree Bam Chowdhry v Denobundhoo Chowdhry (I L B , 7 Cal , 490) another 
Division Bench of this Court held that no appeal lay from an order under 
s 521 We are of opinion that we should follw the decision of Sir RICHARD 
Couch in Mothooranath Tewaree v Brindabun Tewaree (14W B , 327) and 
holding that the lower Appellate Court had no jurisdiction to receive this 
appeal, we set aside the judgment of that Court 

To this our decision is limited We do not decide any question whatsoever 
regarding the validity of the award, and whethei it is binding upon tlie parties 
or not These questions, if they are ever raised, must he raised in appeal from 
the final decision of the Munsif 

• Appeal allowed 


NOTES 

[ Similar rulings were given in the followuig casts — 22 Mad , 202 , 31 Mad 345 18 
1 L. J 228 , (1912) 15 1 C 62 See also C P C 1908, sec 105 (1) , 28 All 408 ] 
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FULL BENCH 


The 9ih January, 18H5 

Present , ^ 

Sir Richard Garth, Kt . Chief Justice, Mr Justice Mitter.^ 

Mr Justice Prinsbp, Mr Justice Tottenham and Mr Justice T?iqot 


Chultan Mahton Defendant 

verexis 

Tilukdari Singh and others Plaintiffs 


“ Abwahs'* Illegality of — Cesses — Beg VIII of 1793, s 64—Beq IV of 
1794— Beg V of 1812, s 3—Beng Act VIII of 1869, & 11— 

Act X of 1869, 8 10 — Contract Act— Act IX of 1872, s 23 
Where it is not actually proved that ahwahs have been paid or have been payable before the 
time of the permanent settlement, a landlord is not legally entitled to recover them as against 
his ryots, even assuming that by the custom of the estate the ryots, and their ancestors before 
them, have for a great number of years paid such abioaba 

SembU, that a claim for the recovery of abwaba existing before the time of the permanent 
settlement would not be enforceable 


This was a reference to a Full Bench arising out of a case in which the 
plaintiffs, who were the ticcadars of a certain mouzah, sought to recover from 
a ryot Bs 1,105 1*3, as arrears of na^di and bhgwh rent for the years 1286 
to 1288, together with certain [176] ** customary abwabs ” which the plaintiffs 
alleged had been prevalent in the village from tube immemorial On the nagdt 
tenure measuring 14 bighas 7 cottahs, the following cesses were claimed — 


(lent 
Dastur 
Hujatana 
Sonan 
Batta Mai 
Batta Company 
Dak Cess 
Road Cess 


Bs As 
76 9 

0 7 
0 1 
2 6 
3 11 
6 13 

1 11 
12 10 


P 

0 

9 At i anna per bigha 
0 

0 At i anna per rupee 
0 At 3 pice per rupee 
6 Do 
0 
9 


Total Bs 108 G 0 

On the bhotvh tenure, the following dues were claimed vfz — 

The neg or landlord's due of 1 seer 4 chittaks per maund ^ 

The punsera or harvest fee of 5 seers 

The bodhwara, 2 chittaks per maund for payment of the wages of the 
village watchmen • 

The pohwi 4 chittaks per maund for pavment of the wages of the priest 
The nocl^a, 8 chittaks per maund foi payment of the wages of the village 
establishments vtz, the putwart 2 chittaks, the gomashta 2 chittaks, the amm 
3 chittaks, the pales 1 chittak, the nawmsinda 1 chittak 
The mangan, 30 s5ers per plough 
The szddha, 10 seers per plough (putwari s due) 

* Full Bench Reference on Special Appeal No 1078 of 1888, against the decree of the 
District Judge of Zillah Gya, dated 21st March 1888, modifying the deeme of the Extra Sub 
ordinate Judge of that District, dated the dlst May 1882 
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The defeisdant denied that any ariears of rent were due, but whilst 
a4p^||aAfhat he washable to pay 1 anna per ryot for Hnjatana, and 3 pice 
pet tor Batta Company , contended that the other items were illegal 

3 1 were not recoverable The Subordinate Judge found that the 

IpfA was liable foi road cess and for the items admitted by him, but as 
id the remaining items other than the asml renU he held that they were 
, as being contrary to s 64 of Eegulation VIII of 1793 The District 
Judge found that the evidence given satisfactoiily established a custom showing 
that the cesses claimed on the nagd% tenure had been prevalent m the village 
for very many years, and that they had been paid by other ryots for a long ' 
CI7T3 period , and as regarded the dues claimed on the bhowh lands, that the 
evidence established (1) that these dues had been collected and paid from 
time immemorial , and (2) that having regard to the bhowh system that they 
were not excessive , he therefore held, on the authority of Budhna Orawan 
Mahtoon v Jemadar Babu Jogeshtir Doyal Sing (24 W B , 4), that such 
cesses were not illegal, and gave the plaintiffs a decree 

On the defendant coming up before the High Court on special appeal the 
Court (Garth, C J , and Beverley, J ) having doubts as to whether the 
claim for abwabs could be enforced under the piesent Bent Law, and having 
regard to the conflicting authorities on the point, referred the following ques 
tion to a Full Bench — 

Whether, assuming that the abwabs in question have, by the custom of 
the estate of which the lands form part, been paid by the defendant and his 
ancestors, for a good many years, they are legally recoverable by the plaintiffs, 
although they are not actually proved to have been paid or payable before the 
time of the permanent settlement ^ 

Baboo Chunder Madbub Qhose and Baboo Sahgram Smgh for the Appellants 
Baboo Chunder Madhtib Qhose — Begulation VIII of 1793, s 54, lays down 
that abioabs should be consolidated with the assuU and this claim is in contra 
vention of that section Begulation V of 1812, s 3, although altering por 
tions of Begulation VIII of 1793, declares that nothing therein contained 
shall legalize an imposition of arbitary cesses Section 10 of Act X of 1859 and 
s 11 of Beng Act VIII of 1869 provides that damages shall be payable 
by any person exacting from tenants excess rents under the name of abwabs 

The cases which show that such arbitrary cesses are prohibited are — 
Kumola Kant Okose v Kanoo Mahomed Mundal (11 W B , 396), Nobtn 
Chunder Boy Chowdhry v Gootoo Gobind Surmah Mojoomdar (14 W R , 
447), Dhalee Puramamck v Anund Chunder lolapnttai (5 W R , 86), [178] 
Sifnntm Sookul v Shaikh Elahee Buksh (7 W B , 463), Orjoon Sahoo v 
Anund Singh (10 W B , 257), Burmah Chowdhry v Sreenund Singh (12 
W B , 29), Mengur Munder v Baboo Huree Mohun Thakoor (23 W B , 
447), Nobin Chu^er Boy Chowdhry v Gooroo GobinJ^ Mojoomdar (26 W B , 8) 
The case of Jeeatoollah Paramamck v Jugodindro Narain Boy (22 W B , 12) 
IS distinguishable, as there the tenant consented to pay the cesses 

The case of Lachman Pat v Akbar Kiian (I L B , 1 All ,*440) shows, 
where a custom regarding the payment of cesses is alleged, how such custom 
should be proved, and lays down that it must be definite to be good 

Mr Evans, Baboo Anoda Prosad Baiierp, and Moulvi Mahomed Yusuf for 
the Respondent 

Mr Evans contended that the liability relating to the payment of the 
abwabs flowed from the incidents of the contract under which the lands were 
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let to the defendant and his anoestors, such incidents, though dot expressly 
mentioned in the contract, being still d^ucible from the usage or custom e^tab* 
lished on the evidence The Courts below have found that these payments 
have been paid from time immemorial , there is not, nor has there bean, any 
legal enactment which renders abwabs which were collected at^the time of the 
permanent settlement, illegal Beg V of 1812, s 3, lays down that sifhh 
cesses may be enforced in certain cases by the Courts, and the evidence df 
custom suffaciently shows that there was a contract, express or implied, between 
the parties for the payment of these dues , and s 9 of Beg IX of 1825 saves 
certain cesses, levied according to ancient custom, from being affected by certain 
Begulations which abolished such cesses A claim for the recovery of abwahs 
existing before the permanent settlement would be enforceable notwithstanding 
the provisions of Beg V of 1812, Beg VIII of 1793, Beg IV of 1794, Act 
X of 1859 and Beng Act VIII of 1869, because s 54 of Bog VIII of 1793 con 
tains merely a direction for the consolidation of abwabs with the assnl rent, 
but no penalty [179] under the Begulation was attached to an omission on 
the part of the landholders who might act in contravention of that direction 

Section 61 of Beg VIII of 1793 provides that persons suing on engage- 
ments in which the assul and abwabs shall not appear to have been consoli 
dated shall be non suited , but this is not a penalty which would lender the 
engagement illegal, but merely a bar to success , and besides it refers to 
written engagements which were by that Begulation rendered obligatory 
But all the formalities as regards such engagements were abolished by s 3 of 
Beg V of 1812, and it has been settled and undoubted law for sixty years that 
no written engagements or special forms are necessary The bar of section 61 
having been long removed, there is nothing illegal in a contract to pay items, 
which are lawful under s 3 of Beg^ V of 1812, or which were lawful at the 
time of the permanent settlement, and have ever since been paid as a customary 
term embodied in the unwritten contract under which the ryot holds 

The items in dispute are described in the plaint, it is true, as old usual 
abwabs,'* yet I submit they aie not abwabs, but part of the rent, inasmuch as 
they are definite and certain items, and anything which is not uncertain or 
indefinite is not an abwab within the meaning of the Begulations 

Harrington's Analysis, Vol II, p 19, shows that the committee of circuit 
in 1772 proposed that such cesses as were oppressive or of late establishment 
should not be allowed, but that such as were of long standing and had been 
cheerfully submitted to by the ryots should not be considered illegal As 
regards the putiuati dues, Beg XII of 1817 shows that they may be paid in 
money, grain, or land, or in any legal manner whatsoever The note on abwabs 
in Field's Regulations, p 61, was also cited 

Baboo Mohesh Chunder Chowdhry on the same side, contended that, 
although there was no written agreement to pay these cesses, yet a contract to 
do so must be inferred, and cited — Mahomed Fayez Chowdhry v Jamoo Gazee 
(I L B , 8 Cal , 730), Jeeatoollah Paramamck v Jugodindro blarairp Boy 
(22 W B , 12) Payments which [180] were not so much in the nature of 
cesses as of rent in kind, and 'which were fixed and uniform, and had been 
paid by the ryot from the beginning, according to custom, were held not to be 
illegal cesses — Budhna» Orawan Mahtoon v Jemadar Baku Jogeshur Doyal 
Singh B, 4) 

Baboo Madhub Chunder Ghose in reply cited s 4 of Beg IV of 1794 

The Opinions of the Full Beneh were as follows — 

Onntili C. Jt — I think that the sums in question are not recoverable 
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They are called abwabs by the plaintiff himself, and they are abwabs, as 
it seems to me, to all intents and purposes , and I consider that the Begulation 
of 1793, as well as the Bent Law of 1859, intended to put an end to the abwab 
system, and to render them illegal 

It has been argued that to abolish this system is contrary to the wishes 
of both landlords and ryots, and I believe that to be true 

Landlords often find it a convenient means of enhancing their rents in an 
irregular way , and the ryots, as a rule, would far rather submit to pay 
abwabs than have their assul rent increased ^ 

But the system appears to me to be clearly illegal, and I consider that 
the Civil Courts should do their best to put an end to it 

The plaintiffs suit will therefore he dismissed as regards the disputed 
items, with costs in the lowei Appellate Court and in this Court, as well as 
with the costs of this reference 

Hitter, J (TottIENHAM and Pigot, TJ , concumiiq) — I am of opinion 
that the question referred to us should be answered m the negative 

The plaintiffs claim the disputed items as *' old usual abivabs In the 
vamindari accounts they are also entered as abwabs The defendant denied 
that he ever paid them The District Judge, on appeal, av^arded a decree in 
favour of the plaintiffs in respect of these items, on the ground that they had 
been realized by the plaintiffs and their predecessor in title from the defen 
[I8l]dant and other ryots in the estate for many years In fact, the District 
Judge finds that, according to the custom of the estate of which the defendant’s 
lands form part, these items have been paid by the defendant and his ancestor 
for many years 

On these findings of fact it has been contended before us on behalf of the 
plaintiffs that the liability relating to the payment of these abwabs flows from ' 
the incidents of the contract under which the lands were let to the defendant 
and his ancestors, such incidents, though not expressly mentioned in the con 
tract, being still deducible from the usage or custom established on the 
evidence 

I am of opinion that this contention, so far as it goes, is sound , but the 
question is whether, having regard to the laws in force relating to abwabs , such 
a contract is enforceable The solution of this question depends upon another 
question, namely, whether the imposition of such abwabs as these is prohibited 
and made unlawful by any law in force in this country ^ If the affirmative 
be the correct answer of this latter question, it does not admit of any doubt 
that the plaintiffs are not entitled to enforce the contract and to recover the 
disputed items , because every contract made for or about any matter or 
thing which is prohibited and made unlawful by Statute is a void contract” 
(Section 23, Indian Contract Act) 

Section 54, Begulation VIII of 1793, says * The imposition upon the 
ryots under the denomination abwao, mathoot, and other appellations, from 
their number and uncertainty having become intricate to adjust wd a source 
of oppression to the ryots, all proprietors of land and dependant taluqdars shall 
revise the same in concert with the ryots and consohdate the whole with the 
assul into one specific sum ” Then the section in question fixes the end of 
the Fash year 1198 in the Behar districts as the time within which the conso 
lidation was to be effected The next section provides ** No actual proprietor 
of land, or dependent taluqdar, or farmer of land, of whatever descnption, shall 
impose anv new abwab or mathoot upon the ryots under any pretence whatso- 
ever” This section further provides a penalty for the infraction of the 
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aforesaid provision Section 61 of the same Begulation has laid down that, 
** in the event of any olaims being preferred by propnetors of estates or 

dependent taluqdars, farmers or ryots on engagements wherein the consohda- 
tion of assuly abwaby eto , shall appear not to have been made, they are to be 
nonsmted with costs ” Section 3 of Begulation V of 1812 provides as follows 
** Such part of Begulation VIII of 1793 and of Begulation IV of 1791 as 
rec^ire that the proprietois of land shall prepare forms of pottahs, and that 
such forms shall be revised by the Collectors, and which declare that engage- 
ments for rent contracted in any other mode than that prescribed by the 
regulations in question shall be deemed to be invalid, are hkewise hereby 
rescinded, and the proprietors of land shall henceforward be considered compe- 
tent to grant leases to their dependent taluqdars, under farmers, and ryots, 
and to receive correspondent engagements for the payment of rent from each of 
these classes or any othei classes of tenants according to such form as the 
contracting parties may deem most convenient and most conducive to their 
respective interests, provided, however, that nothing herein contained shall be 
construed to sanction or legalize the imposition of arbitrary or indefinite cesses 
whether under the denomination of abtvabSy mathooty or any other denomina 
tion All stipulations or reservations of that nature shall be adjudged by the 
Courts of Judicature to be null and void , but the Coiirt shall notwithstanding 
maintain and give effect to the definite clauses of the engagements between the 
parties, or, in other words, enforce payment of such sum as may have been 
specifically agreed upon between them ” Section 10 of Act X of 1869, and 
s 11 of Beng Act VIII of 1869, declared the exaction of any sum in excess of 
the rent specified in the pottah of an under tenant or a ryot, or payable under 
the provisions of the aforesaid Act as abwabsy etc , to be illegal 

Under the provisions of the Befulations and Acts cited above, it seems to 
» me that a contract for the payment of abwab& is unlawful and is not enforceable 
by law It has been contended before us that a claim for the recovery of the 
abwabs existing before the permanent settlement is enforceable notwithstanding 
these provisions, because s 54 of Begulation VIII of 1793 contained only a 
direction for the consolidation of the abwabs with [188] the as^ul jummay 
but no penalty was attached to an omission on the part of the land 
holders to act according to that direction But it seems to me that this 
contention is not correct, because s 61 of the said Begulation, in my opinion, 
provided the penalty m question, that penalty being the non-suiting of the 
claim for the recovery of the abumbs Even supposing that this contention is 
valid, still the plaintiffs cannot succeed in this case There being this plain 
direction m *the Begulation, if it was not complied with, it is for the landlord 
to prove that these abwabs existed at the time of the permanent settlement 
The plaintiffs in this case have not established this fact 

It has been next contended that, although the disputed items in the plaintiffs' 
claim are described m the plaint as * old usual abwabSy* and in the zamindari 
accounts also they are designated as abwabs separate and distinct &om the 
specified rept, yet they are not abwabs but part of tho rent This contention 
18 mainly based upon the groubd that anything which is certain and definite 
does not come under the class of abwabSy the imposition of which is prohibited 
by the Begulations Although the Begulations did not clearly define what an 
abuHnb 18 , still I think that it cannot be maintained that anything which is 
di^nite and certain is not an abwah under the Begulations, although the parties 
to the contract may call it so It seems to me that the Begulations, without 
defining aoourateify what an abwab is, left this question for the determination 
^by the Court in each case upon the evidence I cannot find anywhere m the 
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Begulation the precise definition of the word ahwab which would justify me 
to treat the disputed items of claim as part of the specified rent, although the 
plaintiffs claim them in the plaint and entered them m the zamindan accounts 
as “ ahwahs 

It has been further said that as thei*e is a contract between the parties for 
the paymsnt of these dues under the latter portion of s 3, Begulation^ of 
3812, the plaintiffs are entitled to recover them But the language of that 
section does not, in my opinion, support this contention on the other hand, it 
provides ** that nothing therein contained shall be construed to sanction or 
legalize the imposition of arbitrary or indefinite cesses whether under the 
denomination of abwabs, mathoot, or any other denomination [I8i] The 
last four lines of the section in question provide that the engagement for the 
payment of any sum as may have been specifically agreed upon between the 
parties shall be enforced This provision, it seems to me, refers only to the 
amount which is by the contract fixed as the rent payable to the landlord 
The section in question provides mainly that the proprietors of land shall 
thenceforth be competent to grant leases to ryots, etc , and to receive corres- 
ponding engagements for the payment of rent from them Having regard to the 
words of the section in question italicized, I think the woids “ sum specified ** 
refer to the amount of the rent specified 

I do not think it necessary to notice in detail the decided cases on this 
point There is a clear conflict in these decisions, some of them supporting 
the view which I take Those in which a contrary view has been taken have 
been decided either upon the ground that the abwah^ claimed in them, not 
being indefinite and uncertain, did not come within the class of abwabs 
prohibited by the Begulations, or, upon thp ground that there were clear con 
tracts between the parties for the pavment The last mentioned ground is 
evidently based upon the construction of s 3, Eegulation V of 1812, for which 
the learned counsel for the plaintiffs contended 

For the reasons given above I am unable to adopt this construction The 
view which I take of the section in question is supported by the decision of 
Sudder Dewanny Adawlut, in Badha Mohun Serma Chowdhry v Onnga 
pershad Ghuckerbuttee [7 Sel Eep 142 (o e ), 166 (n e )] As regards the 
other ground, viz , that anything which is not uncertain or indefinite is not an 
abwab within the meaning of the Begulations, I have already dealt with it 

I am of opinion that the plaintiffs’ suit, so far as the disputed abwahs are 
concerned, should be dismissed 

Prinsep, J — I agree in the judgment delivered by MiTTEB, 7 The 
moneys claimed beyond the asml jumma, or actual rent, are clearly ahzvabs, and 
if exacted by the landlord would, under s 11 of Beng Acrt; VIII of 1869, entitle 
the tenant to recover as damages double the sum so exacted 

In determining the matter referred to us by the Division Bench it has 
been necessary to trace the course of legislation [185] from the perma 
nent settlement, and for this purpose to^ make use of the , edition of 
the Begulations and Acts of the Legislature recently published by and under 
the authority of the Legislative Department This publication reproduces the 
Begulations and Acts as they now stand on the Statute •Book with full effect 
given to all the amendments and repeals Attention is nowhere drawn to any 
alteration m any particular Begulation or Act as it was originally passed We 
have been consequently much embarrassed, and might have been misled, in 
determining the meaning and object of the law, and our time, during the course 
of the argument, has been wasted in understanding a section of Begulation V 
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of 1812 which, as it is represented m the recent publication by the Legislative 
Department, contains only a fragment of the section as it was originally enacted 
In order to understand s 2, fiegulation V of 1812, it is absolutely necessary 
that the entire section should be read, and from this it will appear that its 
object was to withdraw the restriction previously placed on the power of 
^lai^dars to grant leases for a period exceeding ten years The first portion 
of iffiit section has been repealed, and, if I may venture to express an opinion, 
inconsiderately repealed The mutilated section which is now alone law has 
been repubhshed by the Legislative Department, and if read by itself would 
reasonably imply that m 1812 the Legislature, for some reason not stated, 
declared that proprietors of land were competent to grant leases for any period 
which may seem most convenient to themselves and their tenants, and most 
conducive to the improvement of their estates 

Other similar instances may doubtless be adduced in which great moon 
venience, and probably mischief, will result from the danger of implicitly relying 
on a mutilated publication of the law emanating from so high an authority as 
the Legislative Department I, therefore, desire to draw attention to this 
matter, that those whose duty it is to interpret the law may be warned, and I 
hope also that the Legislative Department ma 5 , on a suitable opportunity, 
remedy this inconvenience *ln such manner as may seem most conducive to 
the public interests involved 

Appeal allowed 
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TheBe were not held to be abwabs — Tehwartf salami^ (1R88) 15 Cal , 828 certain coUec 
t tion chargeH (1904) 31 Cal , 834 8 C W N , 529 (531) , certain weighmont fees (1889) 9 
AWN 89 , but sarak, ^leg^ and khwnicks were held to be abwabs (1890) 17 Cal 726 P B , 
simiistrlyt batta usual t dv^tw hazsatana, sonari chanda salami and percentages — (1907) 7 
C L J 251 batta company depends on its creation before or after 1836 — 7 C L J 251 , 7 
C L J 202] 


[186] PKIVY COUNCIL 

The 28th June and 1st, 2nd and Srd July, 1884 
. Pbesent 

Lord Watson Sir B Peacock, Sib M E Smith, 

Sib B P Collier and Sib A Hobhouse 

Pertalpiarain Singh Defendant 

versus 

Trilokmath Singh PJamtiff 

[On appeal from the Court of the Judicial Commissioner of Oudh ] 


B^esentation of the estate of a Hindu Taluhdatr by hts widow in a emt far 
the suecesston — Act I of 1869 — Bes judicata — Act XXIV of 1870, s 26 
Xfuraefl substantially the same as those raised m the present suit* relating to the suooession 
to a talufitdan estate, had been decided in a former suit, in which an order of Her Majesty in 
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Connoil decslared who had the right to aueoeed Held, that a olaimant, whose interest was 
such as would vest m him only upon the death of the widow of the last taluqdar, was bound 
by the order so made on the ground that he was privy to the former suit, the whole estate, 
for the purpose of representing it, being vested in the widow, who was a party to that smt 
KeUama Natch%ar v The Baja of Shtvagunga (9 Moore I A 604) referred to and followed 
That order declared tl^t a will made by the last taluqdar, whereby a power to appmnt a 
successor in the taluqdari had been given to the widow, had been revoked, and detenniift the 
right to succeed as upon an intestacy The person whom the widow had appointed, by her 
will, now contending that he was not bound by the order having been, when the former suit 
was instituted, a minor, without any duly appointed guardian, it was held, that whether he 
had, or had not, by acts after attaining full age (having been nominally a party), become 
estopped from setting up the above, he was, at all events bound by the order, on the ground 
that the widow holding an estate at least as large as that of a Hindu widow in her husband's 
property, was the full representative of the estate in the former suit , the appointment made 
by her being such as would operate only on her death Held, also, that although a manager 
of the estate had been appointed under the provisions of Act XXIV of 1670 (the Oudh Taluq 
dars’ Belief Act), but had not been made a party to the suit, this omission did not, under 
section 25, affect the vaUdtty of the decree between the parties 

Appeal from a decree (22nd July 1882) of the Officiating Judicial Corn 
miBSioner of Oudh, reversing a decree (29th August 1881) of the District Judge 
of Faizabad 

[1873 The principal matter in this appeal was whether or not the respondent 
was bound by the order of Her Majesty in Council, in a former suit, making 
declarations on questions substantially the same as tbohe involved in the present 

The suit out of which this appeal arose related to the title to succeed to 
the estates of the late Maharaja Man Singh, who died on the 11th October 
1870, at Adjudhea without leaving a son The suit was brought by the 
respondent Tnlokmath Singh, the younger son of a brother of the Maharaja, 
against the appellant Pertabnarain Singh, the son of a daughter of the 
Maharaja 

The suit followed after two judgments of the Judicial Committee, and orders 
of Her Majesty in Council theieupon, on questions with which the present was 
connected The first, dated 13th August 1877, was made upon the appeal of 
Pertabnarain Singh through his guardian Mussamat Bachu Sahiba against the 
respondent Maharani Subliao Kunwar, widow of the deceased Maharaja 
Tnlokmath Singh, represented by Lachminath, his brother and guardian, and 
Daroga Samdhar Singh, another brother (I L E , 3 Cal , 626 , L R , 4 I A , 
228) This order gave the succession to Pertabnarain, as upon an intestacy 
The other (I L R 4 Cal , 185 , L R , 5 I A , 171) dismissed a petition 
presented by Tnlokmath Singh praying to have the decision of 1877 re opened 
as against him In their judgment advising this dismissal (I L R , 4 Cal , 185 , 
L R , 5 I A , 171), their Lordships intimated that Tnlokinath’s allegations to 
the effect that he neitheir had been a paity to the termer suit (having been an 
infant during part of the time of its pendency), nor had been properly represent 
ed by anyone upon it, could be properly heard only upon a fresh suit bnn^ing 
forward the facts 

The present suit was instituted on the 3rd June 1879 to have declared 
Trilokinath’s right to the taluqdari in virtue of his havin^been appointed under 
a power of appointment given by a will executed by the late Maharaja, on the 
22nd April 1864, to his wife, the Maharani Subhao Kunwar, to nominate a 
suooesBor<-a power which she had exercised on the 16th August 1872 in favour 
of the plaintiff A declaration was also prayed that Tnlokmath Singh was not 
bound by the order of the 19th August 1877 
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£ 188 ] The judgment of 19th July 1877 (I L B , 3 Oal , 626 , L E , 4 I A , 
228), on which that order was based, sets forth the will of the late Maharaja, 
and the facts material to this report That judgment in effect declared the 
revocation by parol of the Maharaja’s will of 2nd April 1864, such revocation 
having been effected by the giving oral instructions by the testator to the 
Officiating Commissioner of the Faizabad Division of Oudh , and in that judg- 
ment it was also decided that Pertabnaram Singh was entitled to succeed to the 
taluqdari, having been, by the Maharaja Man Singh’s treatment of him, brought 
within the meaning of the enactment of the 4th clause of s 22 of Act 1 of 
1869 

On the present suit coming on for hearing in the Court of First Instance, it 
was held that Tnlokmath had not been made a party to the foimer suit, or 
represented in it , and that he was not bound by the proceedings of 1877, in 
regard to the question of revocation of the will of 1864 as to which, however, 
the Judge found upon the evidence that the will had been revoked 

The Judicial Commissioner of Oudh held, on appeal, that the suit was not 
barred by Trilokmath’s having been a party to the former suit, or repiesented 
in it He reviewed the facts and expressed his opinion thus ‘ To hold, under 
these circumstances, that, by reason of Tnlokinath’s name having been retained 
in the titles of the cause , of Mr Wilson^s clerk having accepted service of 
notice of the appeal on behalf of the respondents , and of Tnlokmath ’s having 
taken an active part in securing funds for, and in conducting the correspondence 
about, the defence of the appeal , Tnlokmath was a party and was bound by 
the order of August 1877, would, it seems to me, be unjust ’ The Judicial 
Commissioner also held that the Maharaja s estate was not so completely 
represented by the widow m the former suit that Tnlokmath was bound 
by the decision against her He was, on the contrary, of opinion that the 
Maharani devested her estate, by the execution of the instrument appointing 
Tnlokmath m 1872, the Maharajah s estate having thereupon become, so far 
as it could then become, in boms of the nominated successor ” Tnlokmath, m 
hiB opinion, took as successor of the [189j Maharaja, not of the widow, and 
his interest vested (although his enjoyment of the benefits of that interest 
was po||,tponed) on the 16th August 1872, the date on which the widow 
appointed him 

The Judicial Commissioner also held, reversing the decision of the Court 
of First Instance on this point, that, on the evidence (material parts of which 
he found not to have been on the former record), no revocation of the will of 
the Maharaia, dated 22nd April 1874, bad taken place He further held that, 
as a matter of law, this will, though made before the passing of the Oudh 
Estates Act, 1869, could not, after the coming into force of that Act, be 
revoked b^ parol He, therefore, made a declaratory decree in favour of the 
appellant 

Mr J F Leitk, Q 0 , and Mi J Graham, Q C , (with whom was Mr 
O T Woodroffe) for the Appellant, argued that the judgments of the Courts below 
were wrong, in regard to the prjivisions of Act X of 1877, s 42 The proceed 
ings in the former suit, and the final declaration of the title of the present 
appellant, were conclusively binding upon the respondent, considered merely as 
the tmal decree in the suit according to the Indian procedure m force at the 
time The order m Council of 19th August 1877 was binding on Tnlokmath 
for two reasons First, m regard to his conduct upon the appeal m the former 
$mt» On this point, it had appeared that he, while his name was on the record, 
Actively defended his interest If not of full age, having been upwards of 
sixteen years of age when Peiiabnarain’s suit was instituted, he attained it 
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while the appeal was pending, and should then have put forward the objection 
on which he now attempted to insist The second reason was that Trilokmath, 
claiming derivatively under the will of Man Singh, by the appointment of the 
widow of the latter, was bound by the decree against the widow, who repre 
sented her deceased husband s estate, she having been a party to the suit It 
was not the case, as had been supposed by the Judicial Commissioner, that the 
Maharani Subhao Eunwar ceased, on appointing Trilokmath to be successor, to 
represent the estate She represented it until the coming into operation of the 
instrument, whereby she appointed Trilokmath to succeed to the taluqdari , and 
that was until her death, the instrument being [190] testamentary No 
present estate had been conferred by the widow on Trilokmath In regard to 
the representation of an estate by a Hindu widow, reference was made to Nobin 
Chundar Chuckerbutty v Issur Chunder Chuckerb itty (9 W R , 505) , Aumirto 
tail Bose v Bajoneekant Mitter (L R , 2 I \ , 113) , Katama Natchiar v The 
Baja of Shivagunga [(9 Moo I A , 539 (604)] 

Sir H James, Q 0 (Attorney General) and Mr T I£ Cowie, Q C (with 
whom were Mr B V Doyne, Mr J D Maym and Mr Hoivard), for the Res 
pondent, contended that Tiilokinath not having been made party to the former 
suit, and not having been represented in it (to which, if he was to be bound by 
the decision, he was a necessary paity), was not bound by the order of Her 
Majesty m Council They examined the facts as to Lachmmath’s having been 
nominally Trilokinath’s guardian on the record and argued that the latter had 
neither been actually a paity, nor had he been properly represented As to the 
argument that the widow had sufficiently represented all future and contingent 
interests in the estate, and therefore had represented Trilokmath in the suit, it 
must be considered that the latter claimed title not under the widow, but under 
Man Singh’s v,i]l The widow and the instrument of 1872 merely effected 
Man Singh’s intention The power of appointment was absolute, and could only 
be exercised once for all according to the testator s intention It was exercised 
m 1872, and operated as a piesent irrevocable appointment, Trilokmath obtain 
mg a vested interest Reference was made to Jaiman on Wills, 143, Duke of 
Marlborough v Lord Oodolphin f2 Ves Sen , 61) 

Another defect m the formei suit, as to parties, was this — The whole 
estate having been, at the time when the former suit was brought, under a 
manager appointed m accordance with the provisions of the “ Oudh Taluqdars 
Belief Act,” XXIV of 1870, that manager was by s 25 a necessary party 

Mr J F Leith, Q C , replied 

Their Lordships Judgment on a subsequent day (July •23rd) was 
delivered by 

[191] Sip Montague E Smith— This appeal aiises in a suit brought 
by the lespondent, m which he sought a declaration that he was entitled to 
succeed to the large taluq of Mahdona m Oudh and other property which 
belonged to the late taluqdar, Maharaja Sir Man Singh The District Judge 
of Faizabad dismissed the suit, but, on appeal, the Officiating Judicial Commis 
sioner reversed his decree, sustained the respondent’s suit, and made the declara 
tion he prayed This declaration is directly opposed to the declaration made 
by the Queen in Council on the report of this Board in a former suit brought 
by the present appellant, m which substantially the siftme issues relating to 
the succession to the taluq as those arising m the present suit were raised 
and decided 

The first question to be considered, therefore, in the present appeal is 
whether the respondent is bound by the judgment m the former suit , for, 
if so bound, the question on the merits need not be discussed 
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li has scarcely been denied that the cardinal issues which were decided 
m the former suit are identical with those raised in the present , and the 
pnncipal dispute arising on the defence of res nudn^ata has been, whether the 
respondent is bound either as party or pnvy to that former suit 

The facts relating to the succession are fully stated in the judgment of 
this Board in the former appeal (L B , 4 1 A , 228 , I L B , 3 Cal , 626) But 
it will be convenient for the elucidation of the question of tes judicata^ to which 
their Lordships’ observations will be confined, to re-state some of these facts 
The late Maharaja was one of the great landholders of Oudh, whose status 
and rights are the subject of Act I of 1869 He died on the 11th October 
1870, leaving a widow, the Maharam Subhao Kunwar, a daughter by a 
deceased wife, and a grandson (the appellant), son of that daughter He also 
left two brothers surviving him, both having sons , one of these brothers, 
Baghubar Singh, being the father of Lachmmath, and of Trilokinath (the 
respondent), the latter being the younger 

Some years before the passing of Act I of 1869, viz , on the 22nd April 
1864, the Maharaja executed a will, and deposited [192] it with the Commis 
Bioner of the district This will (using the translation given m the judgment 
of the OfSciatmg Judicial Commissioner, which was adopted at the Bar) is in 
these terms — 

** In the name of the Mighty Lord Ganesh 

*^Iam Maharaja Man Singh, Badadur, Kaim Jang, taluqdai of Raj Shahganj, Raj 
Gonda, and other places 

“ Whereas my intention as regards making any boy representative has not yet become 
fixed, I, therefore, for the present declare my aforesaid Maharam lepreseutative and proprietor 
of my estate and property moveable and immoveable , until she make some one representative, 
let her remain representative like myself, without power to alienate , and as regards my 
properly, moveable and immoveable no sharer or partner has any claim Therefore having 
written these few words of the nature of a Will, T have deposited with the Government, that 
it may remain a record, and bo of use in time of need * 

About two years after the Maharaja’s death, and on the 16th August 
1872, the Maharam executed a document, of which the following (also taken 
from the above mentioned judgment) is a translation — 

** I am Maharam Subhao Kunwar, widow of Sir Maharaja Man Singh, Sahib Bahadur, 
Kaim Jang, K 0 S l , Taluqdar of the Raj of Mahdona Gonda 

** Whereas the late Maharaja Sahib Bahadur, m\ hnsband, departed this life on the 11th 
October 1870^ corresponding with Katik Badi 2nd, Sam bat 1927 , and from that time up to 
date I am, under the Will executed by my husband on the 22nd April 1864, m proprietary 
possession of the entire Raj and estates, and of the property, moveable and immoveable, of 
the Maharaja, my husband , and whereas life is uncertain, and after my death disputes may 
anse with regard to the succession to the Raj and dignity of the late Maharaja, my husband 
it 18 therefore right that I slmuld make a Will regarding the appointment of an heir and 
representative, after myself, in place of the Maharaja, now in heaven, my husband 

** 1, therefore, being in good hejjilth, and of sound mind, have, of my own entire free 
wiU, and under no pressure or compulsion, appointed the youth Trilokinath, son of Rajah 
Baghubar Singh, Sahib, deceased ,*nephew of my husband, heir and representative, in place 
of my husband, of all the*rights and dignities conferred on the Maharaja Sahib Bahadur, now 
in heaven, by the British Government, and of the entire estate, and all property, moveable 
and immoveable The said youth shaU, after my death, remain from generation to generation, 
in the enjoym£iht of all the rights and dignities, in place of the Maharaja Sahib Bahadur, 
now in heaven , and the said youth will also own, and enjoy, the property belonging to 
me, moveable and immoveable I nviU fix such maintenanoe as 1 may think fit for the 
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[M] youtb Partab Naram Bmgh, and for Darogah Sham Dhar Theae allowanoes shall 
oontinua to be paid by the said youth, and by his suooessors, for ever, after'my death , and the 
said youth, and his suooessors, shall also discharge any money debtis, or verbal contracts, 
binding on me, or on the estate I have, therefore, written these few words of the nature of a 
Will, that after my death they may be of use when required ’* 

At the time the former suit was commenced, vi^^ , on the 7th November 
1872, the respondent's title, if any, rested entirely on these documents, for, as 
the younger son of a living brothei of the late Maharaja, he was not entitled 
to succeed to the taluq as heir ^ 

The claim of the appellant, the son of a daughter of the Maharaja, rested 
on a clause inserted, at the instance of the Maharaja himself, in Act I of 1869, 
providing that, in default of a son or son’s descendants, taluqs should descend 
to such son, if any, of a daughter of the taluqdar, ** as has been treated by 
him m all respects as his own son ’* (Section 22, clause 4 ) 

The former suit was brought by the appellant, against (1) the Maharani, 
(2) the respondent, alleged to be represented by Lachmmath, his brother and 
guardian, (3) Darogha Sham Dhar, brother of the Maharani, (4) Lachmmath 
The appellant, in his plaint, asserted his title to succeed to the taluq as heir, 
by virtue of Act I of 1869, being, as he alleged, a daughter s son, who had been 
treated by the Maharaja as a son, and prayed that the above mentioned docu 
ments of the 22nd April 1864 and the 16th August 1872 be cancelled 

This plaint is very general and informal, but it appears from the judgment 
of the Deputy Commissioner of Faizabad that (in his own words) “ the plead 
mgs gave rise to the following issues, which, as amended at the suit of the 
parties, ultimately stood thus ” The 1st, 2nd, and 4th are as follows — 

(1) Did the Maharaja leave a Will, and if so what was the effect of it > 

(2) Did he ever direct the destruction of the Will ^ 

(4) Was plaintiff ever adopted as a son by the Maharaja or treated by 
him as his own son ? 

Evidence having been given on these issues, both the Courts m Oudh 
decided that the Maharaja had left a Will, and had not revoked it, and there 
upon dismissed the suit of the appellant 

[194] The appellant appealed from these decisions to Her Majesty m 
Council, and obtained their reversal 

In the judgment of their Lordships, the questions foi decision are thus 
stated — 

“It IB now admitted, if it were ever Bonously doubted, that the appellant can only 
succeed in his suit by establishing both the following propositions — 

“ 1 That the testamentary disposition, which the Maharaja had undoubtedly power 
to make, and did make in 18G4, was revoked or became inoperative in his lifetime 

“ 2 That the appellant is entitled to succeed to the taluq as the son of a daughter of 
the Maharaja, who had been treated by him m all respects \s his own son, ^within the 
meaning of the 4th clause of s 22 of Act I of 1669 ’ * 

After careful consideration of the evidence bearing on these propositions, 
this Board came to the conclusion that the appellant haS established both , 
the result being that the affirmance of the first destroyed the foundation of the 
respondent’s title, which rested on the Maharaja’s Will, whilst the affirmance of 
the second established the right of the appellant to succeed to the taluq as heir 
This Board, therefore, advised Her Majesty to reverse the decree appealed 
from, and to declare that the Will of the Maharaja was duly revoked by him 


987 



I L.R. 11 OaL 19S 


PBBTABNAEAIN SINGH V 


in his lifetime, and that the appellant was entitled, under Act I of 1869, to 
succeed, as ab tntestato, to the taluqdan estate of the late Maharaja A 
declaration to this effect was accordingly made by Her Majesty in Council 

On the 3rd January 1879 the present suit was brought by the respondent, 
raising the same issue upon the revocation of the Will as that stated in the 
judgment of this Board, and decided against him, the fourth prayer in the 
present plaint being that it may be declared that the Will of the Maharaja was 
not revoked, but was a good and valid Will at his death 

The* respondent contends that be is not bound by this judgment, because 
he was a minor when the former su*t was commenced, and Lachmmath, who 
IS represented on the record to be his guardian, was not duly appointed 

It appears that the respondent was of the age of 16 years and 10 months 
when the former suit was commenced, and did not C198] attain his legal 
majority, which in Oudh is the age of 18, until the 7th February 1874, after 
both the judgments in Oudh had been given This is not disputed by the 
appellant, nor is it contended that Lachmmath was properly appointed as 
guardian ad htem But it is insisted that the respondent is bound by the 
judgment in the former suit in two ways — 

1st — By having, with knowledge that he was nominally a party to the 
suit, taken upon himself the prosecution of the appeal to the Queen m Council, 
not only after he had become of full age, but after the taluq had been actually 
transferred to him by the Maharani by an instrument to be presently 
adverted to, and so had waived the defect of a due appointment of guardian, or 
was estopp^ from setting it up 

2nd — That, if he be not bound as a party to the suit, the Maharani fully 
represented the estate in the previous litigation, and consequently that the 
judgment in the former suit against her binds the respondent 

With reference to the first of these points, which was that hist argued at 
the Bar, their Lordships at once intimate that they do not propose to discuss 
it at length, as their decision will not turn upon it But to complete the 
history of the former suit, and to show the position of the parties when the 
present was commenced, it will be necessary to refer shortly to some further 
acts and proceedings Evidence was given in the present suit that the respon- 
dent was personally served with the original summons in the former one, and 
that from time to time he was present with the legal advisers for the defence 
when the case was discussed , but as all these things took place whilst he was 
still a minqr, they are only material to show his knowledge of the earlier pro 
ceedings when he prosecuted the appeal to Her ]\[ajesty in Council 

After the appellant had obtained leave in the former suit to appeal here 
in that suit, and during the pendency of that appeal, the Maharani, on the 20th 
May 1875, transferred by deed the full ownership and immediate possession of 
the taluq to the respondent, who, at the same time, executed a counter deed 
pledging himself to obey her as a son, and to carry oii the business of the estate 
according r to her advice Thp respondent having thus become the owner of 
the taluq, as far as the Maharani could make [196] him so, appears upon the 
evidence to have corresponded with Mr Wilson, the solicitor engaged in the 
appeal, upon the codduct of it, and to have supplied funds for its prosecution 
Although it seems that no formal appearance was entered for him, his name 
appears in some of the proceedings as a party to the suit Whether in thus 
carrying on the appeal he should be deemed a party to it, and bound as a party 
by the final order of the Queen in Council, their Lordships, as already intimat 
ed, do not think it necessary to decide It may here, however, be observed 
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that» although after the transfer of ownership of the talaq had been made to 
him, pendente Lite, b> the Maharani, he earned on the appeal in the manner 
lUst mentioned, he did not think fit to bring that transfer to the notice of this 
Board until the order in Council had been issued, and upon his application for 
a rebeanng 

Their Lordships now proceed to consider the second question, viz , whe 
ther the Maharani fully represented the estate in the former suit, which 
mainly depends on the construction and efiect to be given to the will of the 
Maharaja, and to the first instrument executed by the Mahaiani 

There can be no doubt that the will of the Maharaja is a testamentary 
instrument According to the translation of it before set out, he states as a 
reason for making it, that his intention as regards making any boy represen- 
tative had not become fixed “ Therefore, for the present, obviouslv pointing by 
this expression to the possibility of his making another disposition before his 
death, he declared the Maharani '' representative and proprietor of my estate , 
until she make some one representative, let her remain lepiesentative, like 
myself without powei to alienate This language in its natural meaning 
plainly discloses an intention to vest the whole estate in the Maharani, until 
she should devest herself of it “by making some one else representative," and 
the words aie sufficient and apt words to accomplish this intention 

As if to leave no doubt of his wish to make his widow proprietor of the 
taluq, until by her own act she appointed another, the Maharaja adds that, 
until she does so, she is to remain representative **hke qiYself, the plain mean 
mg of these words being [197] that, until such appointment, she was to own 
and represent the estate as fully as he himself owned and represented it 

It IS not necessary to consider whether the prohibition against alienation 
was or was not an effectual restraint for, however that may be, it is clear 
that this provision would not prevent the vesting of the whole estate in the 
Maharani 

In what manner the succession would have gone, under this peculiar will, 
if the Maharani had died without appointing a representative to the estate, is 
a question which does not now arise It is sufficient for the present purpose 
to hold that, until she had appointed another to be owner and representative, 
the Maharani ’s estate in the taluq was sufficient to constitute her the full 
representative of it in the former suit Her estate was at least as large as 
that of a Hindu widow in her husband's property What was said by this 
Board of the widow’s estate in the Shivaqunga case (Katama Naighiar v The 
Eaja of Shivagunga, 9 Moo I A , 539,) is applicable to hers " The whole 
estate would, for the time, be vested in her absolutely for some purposes, 
though, in some respects, for a qualified interest, and until her death, it could 
not be ascertained who would be entitled to succeed it is obvious 

there would be the greatest possible inconvenience upholding that the succeed 
mg heirs were not bound by a decree fairly and properly obtained against the 
widow ” (See 9 Moore I A , p 604) , 

The Officiating Judicial Commissioner did not disaffirm the proposition 
that, assuming no appointment had been made by the Maharani, she would 
have fully represented the estate He rests his judgment on the ground, 
that, with reference to the conditions of the Maharaja s will, the Maharani 
devested her estate by the execution of the document of 1872, and the 
Maharaja's estate became, so far as it could then become, in boni^ of the 
nominated successor ’’ This is the principal ground on which his decree was 
sought to be supported in the arguments at the Bar It was contended for the 
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respondent that the document of 1872 was a present irrevocable appointment . 
whilst the contention for the appellant was that it was a will taking effect 
only on the death of the Maharani, and ambulatory and revocable in her 
lifetime 

[198] Their Lordships are of opinion that the latter is the true nature of 
the document It commences with a recital of the will of the Maharaja 
styling it “ a will ” The Maharani then says that life is uncertain, and that 
after her death disputes might arise as to the succession to the Baj, and 
proceeds “ It is, therefore, right that I should make a will regarding the 
appointment of an heir and representative, after myself, in place of the 
Maharaja , I, therefore, being of good health and sound mind, have appointed 
the youth, Trilokinath, nephew of my husband, heir and representative 
She proceeds to say that the youth will enjox the property after her death 
She also bequeaths to him hei own property She says she will fix allowances 
for maintenance to lelatives, which are to be paid aftei her death by Tnloki 
nath, who is also to pay her debts She concludes by saying she has written 
these few words “ in the nature of will, that after her death they may be of use 

The document, both in its beginning and its end, is expressly styled a will 
In the beginning, it is so styled after reference to the Maharaja's “ will,’ and 
an instrument of the same nature as his was evidently contemplated It is 
also plainly declared by the Maharani that Trilokinath was to become repre 
sentative only after her death, and there is no indication whatever that she 
intended to divest herself of her husband s property during her lifetime any 
more than of her own, which she also bequeaths 

It IS to be observed that, when the Maharani sent a copy of the document 
to the Superintendent of the Court of Wards to inform him that she proposed 
the respondent to be successor of the Maharaja aftei her death, she calls it 
“ a will ’ 

It was aigued that the document was evidence that she had made an 
immediate apppointment, because the words I have appointed ’ are used 
There is no pretence for saying that she had appointed the respondent other 
wise than by the instrument itself These words, therefore, can only have 
operation according to the nature of the instrument They are not in 
themselves inconsistent with a disposition by will, and are altogether insufQ 
cient to countervail the express description of the document as a will, and its 
general tenor 

[199] It was but faintly contended that the Maharani had no power to 
make the a^ipointment of a successor to the taluq by will, and, therefore, to 
give effect to the instrument of 1872 it must be construed as a present appoint 
ment But it would be impossible to give effect to the instrument contrary to 
the intention of its author Treating it then as a will, which their Lordships 
hold it to be, the respondent took no estate by virtue of it , and, of course, if the 
Maharani had no power to appoint by will, he never could have taken any 
The estate, therefore, assuming the Maharaja’s will had been unrevoked, would 
have remained m the Maharani until the execution of the deed of 22nd May 
1876, which, being made pendente hie, cannot affect the present question 

An objection to the efficacy of the judgment in the former suit was made 
dunng the argument^on the ground that the manager of the estate, appointed 
under ** The Oudh Taluqdars* Belief Act ” (XXIY of 1870) had not been made a 
tiarty to it 

On the 4th December 1870 the Maharani presented a petition under the 
above-mentioned Act, which after statmg that she had succeeded to the estate 
of her husband, prayed that, the estate might be placed under the management 
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of the Government , and, on the 3rd June 1871, an order was made by the 
Officiating Chief Commissioner, appointing the Deputy Commissioner of Faizabad 
to be manager 

The objection was rested on the 25th section of the above-mentioned Act, 
which 18 as follows “ Nothing m this Act precludes the Couits of the 
Province of Oudh having jurisdiction in suits relating to the succession to, or the 
rights of, persons claiming maintenance from any immoveable property brought 
under the operation of this Act, from entertaining and disposing of such suits , 
but to all such suits the manager of such property shall be made a party 

It appears that in settling the issues in the present suit, the District Judge 
was asked to frame an issue raising this point The Judge declined to do so, 
and the point apparently dropped out of the suit Howevei that may be, their 
Lordships think the omission to join the manager as a party does not affect 
the validity of the decree as between the appellant and the res [200]pondent 
The appointment of the manager did not vest the estate in him It remained 
in the Maharani as before Nothing in the previous part of the Act takes away 
the jurisdiction of the Couits in suits i elating to succession, and the 25th 
section expressly declares that it is not taken away The defendants to the 
suit might have objected to the nonjomdei of the managei, or the manager 
might have intervened under the provision at the end of this section, but the 
section does not enact or purport to enact that judgments given in such suits 
shall be void as between the parties contesting the right to the succession 

In the result, their Lordships will humbly advise Her Majesty to reverse 
the judgment appealed from, and to order that the suit of the respondent be 
dismissed, and that he do pa> the costs in the Courts below The respondent 
must also pay the costs of this appeal 

Solicitois for the appellant Messrs Watkins d LaiUy 
Solicitois loi the Respondent Messrs Hairoto d Rogers 

i ppeal allowed 


NOTES 

[A docrot obtained against i Hindu widow as repiesenling her husbands estate is 
binding upon the reverRioners — 6 0 L J 490 621 i-i Cal 1001 10 C W N 965 9 

O C 339 , (1906) P R 107 (1895) P R 29 5 Bom L R 586 

See also the Notes to 10 Cal 623 986 in the ‘ LAW Rt PORTS Rl PRINTS ’J 



rii.ii« a Cal ioi 


tiALA MOBABUK LAL Ao V 


rilCal aoo] 

FULL BENCH 

The 19th January, 1885 

Present 

Sir Ric'habp Garth, Kt , Chief Justice, Mr Justice Mittbk, 

Mr Justice Prinsbp, Mr Justice Tottenham and Mr Justice Pigot 

Lala Mobaruk Lai and others Plaintiffs 

versus 

The Secretary of State foi India in Council and others Defendants 

Sale /or art ears of re/oenue —Material irregularity — Substantial injury — 

Act XV of 1859, ss 6, 7, 20, 28, 33 — Certificate — Bengal 
Act Vll of 18b8, s 8 

Per Garth, 0 J Mitter Prinsep and Piqot, JJ — A non compliance with the pron 
sions of s 6 of Act XT of 1859 is not a mere irregularity and is not one of those errors in 
procedure which are intended to be cured b> s 8 of Bengal Act VII of 1868 Where a 
sale for arrears of revenue has been held, and non compliance with s 6 has been found, such 
a sale is null and void, as not being a sale under the provisions of Act XI of 1859 

PM] Semble — That no positive rule can bo laid down permitting an mferenc to be 
drawn in all cases that the inadequacy of the price realized by a sale is due to the irregularity 
of the sale proceedings 

Per TOTTENHAM J — Where the date fixed for a sale in the sale notification is less than 
thirty clear days from the date on which the notification is affixed m the Collector's office, 
there is a legal defect in the notification, which is not cured by s 8 of Bengal Act VII 
of 1868 , but a sale held under such conditions is not i/wo facto null and void, but is liable to 
be annulled only on proof that the person whose land has been sold has sustained injury b> 
reason of the informality m the notification 

That with regard to the existence of the particular legal defect found in the present case, 
the Court was not at liberty to infer that the inadequacy of the price realized by the sale was 
duo to the irregularity of the sale proceedings 

This was a suit brought on the 20th September 1880, by one Mobaruk Lai 
and 23 others who were previous to the sale hereaftei mentioned, co proprietors 
of Mehal Barharia, against the Secretary of State for India in Council, and 18 
persons whp were also co proprietors in the mehal (but who had refused to 
join as plaintiffs in the suit), and two other persons who were the auction pur 
chasers of the mehal at a sale held for arrears of revenue The object of the 
suit was to set aside a sale of the mehal held on 2nd June 1879, under 
Act XI of 1859, on account of the revenue of the estate having fallen into 
arrear • 

Under the provisions of Act XI of 1859, separate accounts were opened 
m respect ,of certain shares in this mehal, and the sum of Bs 801 9-11 was 
separated as the amount of revenue payable on such shares The residue of 
the mehal after this separation of account bore the annual revenue of 
Bs 205 8 8 On the 22nd April 1879 the Collector issued a notice notifying 
that this last mentioned portion of the mehal would be sold for arrears of 
Gov^ment revenue, amounting to Es 12 11 10, out of an instalment which 
fell due o n t he 28th March 1879 There was no direct pro of t hat this notice 

* Full Bench Beference on Begular AppeiU Ko 804 of 1881, against the decree of the First 
Subordnate Judge of Sariii)» dated tho SI6th of August 1881 

m 
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had been affixed in fche Collectorate till the 2nd May Under this notice the 
date of sale was originally fixed for the Slst May 1879, bat was subsequentl\ 
altered to the 2nd June 1879, and notice of this alteration was duly given 
On that date the portion of the Mehal set out in the notice was sold, and pur- 
chased by two of the defendants for Bs 1,700 The plain [202jtiff Mobaruk 
and the predecessors m title of the plaintiffs Nos 6 and 7 alone appealed, but 
unsuccessfully, to the Commissioner under s 33 of Act XI of 1859 
The plaintifls sought to set aside the sale on the following grounds — 

(1) That the notices issued undei sections 6 and 7 of \ct XI of 1859 
were not in accordance with the provisions of the Act 

(2) That the sale was held before the expiry of thirt\ clear days from 
the date on which the sale notification was suspended in the Collectorate 

(3) That the order altering the date of the sale from the 31st May to 
the 2nd June was not warranted by Act XI of 1859 

(4) That, in consequence of these irregularities, pioperty worth Kb 33,000 
was sold for Es 1,700 

The Secretary of State denied that any irregularity had taken place either 
before or after sale , and the auction purchasers contended that only such of 
the plaintiffs as had appealed to the Commissioner had any right to sue, and 
that the sale was held pist thirt\ cleai days fiom the date of suspension of the 
notice , and that as the 31st May was a gazetted holiday, and the 1st of June 
was a Sunday, the Collector, m accordance with s 20 of Act XI of 1859, 
issued a second notification on the 26th May fixing the 2nd June as the date 
of sale , but that, even supposing the irregularities complained of were 
established the plaintiffs were piecluded by s 8 of Beng Act VIT of 1868 
from setting them up, as a certificate of sale had been granted to them under 
s 28 of Act XI of 1859 

The Subordinate Judge found that the plaintiffs had entirely failed to 
prove that the sale had been conducted contrary to the provisions of Act XI 
of 1859 , a^d, holding that it was therefore unnecessary to enter into the 
question as to whether they had sustained any substantial injury, dismissed 
the suit, stating that only such of the plaintiffs who had appealed to the 
Commissioner in accordance with s 33 could have, in any case, been entitled 
to bring the suit 

,The plaintiffs appealed to the High Court 

Mr Justice MiTTER was of opinion that the question, whether the notices 
under s 7 of Act XI of 1859 were properly published, was immaterial, 
inasmuch as even if the irregularity had been [203] proved, it could not 
have affected the price fetched and as to whether the notification was 
properly framed and published in accordance with s 6 of Act XI ot 1859, 
and as to whether the fact that the auction purchasers had obtained a 
certificate under s 28, w^hich precluded the • plaintiffs setting up the 
irregularities complained of by reason of s 8 of Beng Act VII of 1868, the 
learned Judge, following the principle of the case of Bal Mokund J^al v Jtrjoo- 
dhun Boy (11 C L K , 466) held that notices under s 8 of Beng Act VII of 
1868, referred to notices under s 5 of that Act, viz , to notices containing infor 
mation upon any particular matter, to any particular person or class of persons, 
and that the notification under s 6 of Act XI of 1859 was not a notice of that 
description, but was m the nature of an advertisement of sale conveying no 
information to any defined person or class of persons, but to the public gene 
rally, and that, therefore, the certificate under s 28 did not preclude the plaintiffs 
from setting up irregularity He further was of opinion that the sale, m this 
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case, had l^een held before the expir> of thirty clear days from the date of Sus 
pension of the notice, and therefore was irregular, and that the sale was illegal, 
and that the Judge was not warranted by s 20 of Act XI of 1859 m altering the 
date of the sale That as regarded the question of the plaintiffs having sustain- 
ed injury aiising from the irregularity, he found that they had sustained injury, 
inasmuch as the property had been sold at an inadequate price, and that a fair 
inference to draw in the case was, that the inadequacy of the price was the 
result of the irregularity It being, in the learned Judge’s opinion, a reasonable 
inference to draw m oases in which the irregularity complained of was of such 
a nature that it would ordinarily affect the number of bidders present at the 
sale, the inadequacy of the price not being accounted for m any other way and 
as authority for this proposition cited the cases of Goopeenath Dobey v Roy 
Luchmeeput Singh Bahadur (I L E , 3 Cal 542), Kalytarcb Cnoiodhatn v Bdm 
coomar Goopta (I L E 7 Cal 466) and Bonomalt Mozunidar v Woomesh Chun 
der Bundhopadhya (I L E 7 Cal , 730) and he, theiefore, was of opinion that 
the sale should be set aside 

[209] Mr Justice Tottenham was of opinion that, so fai as the alleged 
irregularity consisted in the notice of sale not having been posted in proper 
time, the Court could not find in favour of the plaintiffs, inasmuch as the certifi 
cate obtained by the auction purchasers under s 28 of Act XI of 1859, was 
conclusive evidence in favour of the auction purchasers that such notice was duly 
posted \nd that the words “duly posted * meant posted in the pioper place 
and at the proper time, as well as in a proper manner And fuither held that 
the notification under s 6 of Act XI of 1859 was a notice within the meaning 
of s 8 of Beng Act VII of 1868 but that, although such certificate was con 
elusive on the point as to its having been duly posted, the Couit was still com 
petent to enquire whether the notice was a pioper one and whethei its contents 
were such as were required by s 6 of Act XT of 1859 That in the case before 
him theie was nothing on the face of the notification to show that the notice 
had not been suspended for thirty days before the sale, and the only evidence 
given as to its not having been so suspended was the fact that the Nazir s report 
as to the posting was dated the 2nd of May, and the fact that the auction 
purchasers in their written statement appeared to have admitted or assumed 
that the 2nd May was the date of posting he, therefore, held, aftei weighing 
this evidence that the presumption was in lavoui of its having been posted on 
the day it bore date, viz , the 22nd April He therefore on the whole case, 
found that the notification of sale was in proper foim, and correct in substance, 
that it was duly posted, and that there was nothing contrary to law in the sale, 
and no groupd made out for any further enquiry as to whether the sale had 
inflicted substantial injuiy on the plaintiffs , but inasmuch as it might be argued 
that, notwithstanding the conclusive evidence afforded by the certificate, the 
defendants were held bound by the sort of admission m^de in their written state 
ment, the learned Judge found that there was no proof that the alleged irregu- 
larity was the cause of the substantial injury caused by the inadequate price 
obtained at the sale, for it could not be inferred that the price was affected by the 
supposed fac^ that the sale proclamation was affixed m the Collector’s office a 
day later than it ought to have be^n and was further of opinion that the cases 
C20S] of Oopecnath Dobey v Hoy Luchmeeput Snigh Bahadur (I L E , 3 Cal * 
642), Kalytara Chowdlurain v Bamcoomar Goopta (I L E , 7 Cal , 466), Bono 
malt Mozumdar v Woomesh Chunder Bundhopadhya (I L E , 7 Cal , 730), did 
not intend to lay down a broad rule in all cases that a material irregularity is 
to be presumed to be the cause of the inadequacy of the puce bid, and should 
be so treated without further evidence, but that, even if that was the meaning 
of those cases, the case of Olpherts v Mahabir Pershad Singh (11 C B , 
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494) had corrected that error by laying down that the Courts cannoib, without 
evidence, and upon mere supposition, properly find that the irregularity caused 
the injury He, therefore, affirmed the decree of the lower Court 

The two learned Judges having differed in opinion, the case was referred 
to the Chief Justice under s 575 of the Code of Civil Procedure And the 
learned Chief Justice having heard the case argued, and finding that there were 
conflicting decisions of the Court on botli the points argued, referred the two 
disputed points to a Pull Bench The referring ordei , after stating the purport 
of the suit, continued as follows — 

The two points arise thus The first is that the sale m question was fixed 
to take place at a time less than thirty cleai days from the da^ “ when the 
notification was affixed in the office of the Collector and that for this reason 
the provisions of s 6 of \ct XI of 1859 were not complied witli and the sale 
was consequently void ’ 

In point of fact, the sale notification was dated on the 22nd of Apiil and 
it 18 stated that the sale would take place on the 31 st oi May but it was not 
affixed in the Collectors office until the 2n(l of May, which was less than 
thirty days from the day of sale 

It was contended by the defendants that this was a mere irregulaiity, 
which was cured by s 8 of Beng Vet VII of 1868, which provides that where a 
certificate of title has been given to a purchaser under s 28 of Act XI of 1859, 
it shall be conclusive evidence that all notices m or by that Act or Act XI of 
1869, lequired to be served or posted have been duly served [206] and posted , 
and that the title of any person who has obtained such a certificate shall not 
be impeached by reason of any omission, informality or irregularity as regards 
the serving or posting of any notice in the proceedings under which the sale 
took place 

Mr Justice Mitter was of opinion that the non compliance with the provi 
sions of s 6 of Act XI of 1859 was not a mere ii regularity but that it avoided 
the sale and that it was not cured by the purchaser having obtained a certifi 
cate under s 8 of Beng Act VII of 1868 In support of that opinion he 
referred to the case of Bal Mokund Lai v fhr'joodhun Roy (1 1 C L R , 466) 

Mr Justice Tottenham was of a contrary opinion he considered that the 
non compliance with s 6 was a mere irregulaiity and he is supported in that 
view by several decisions of this Court, and, amongst others, by two which are 
unreiported , one the case of Jagqut Chunder Waddadar v The Secretary of 
State for India (an appeal from Original Deciee No 297 of 1881), decided by 
Mr Justice Macphbrson and myself and the othei the case of Horo Das 
Chowdhry v Bam Kumar Gupta (S A No 2580 of 1882), decided by 
Mr Justice Beverley and myself Both these decisions are in accordance with 
the view of Mr Justice Tottenham , but on hearing the point again argued in 
this Court, I confess, I entertain so much doubt whether those cases were 
rightly decided, that I have thought it right to refdir the following question to a 
Pull Bench 

Whether, under the circumstances stated, the non compliance with the 
provisions of s 6 of Act XI of 1859 avoided the sale, or, whether it was cured 
under s 8 of Beng Act VII of 1868 by the puicha&er having obtained his 
certificate ? 

The other point arises in this way 

The property in question was sold for Rs 1,700 , whereas it was proved 
that the leal value of it was more than double that sum but no direct evidence 
was given showing that the inadequacy of the price was caused b\ the irregu 
larity m the proceedings 
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That being so, Mr Justice MlTTBA considered that in point of law he was 
at liberty, if he thought proper, to infer, that [807] the inadequacy of the price 
was attnbutable to the irregularity in the proceedings On the otner hand 
Mr Justice Tottenham considered that, as a matter of law, the Division Bench 
was not at libeity to draw such an inference, without some further and more 
direct proof, that the inadequacy of price was due to the irregularity 

Upon this point the case of OlpherU v Mohabir Pershad Singh, decided by 
the Pnvy Council, and reported in 11 C L R , 494, was referred to 

It seems to me that in that case their Lordships did not mean to lav 
down any rule of law applicable to all oases, and that then observations were 
merely intended to apply to the facts of the case before them 

On the other hand, there is direct authority in this Oourt, that when an 
irregularity in the sale is proved, and it is also proved that the price obtained 
is greatly inadequate, it is open to the Court to infer, if it thinks fit, that the 
inadequacy of the price was due to the irregularity in the pioceedings [see 
Kalytara Chowdhratn v Ramcoomar Goopta (I L R , 7 Cal 466)1 

I confess, it seems to me, that this question is rathei one of fact than of 
law , but as the learned Judges who have differed in this case considered it to 
be one of law, and as, since the above decision of the Privy Council, it has 
been dealt with in this Couit as a question of law, I think it light to refer to 
the Full Bench the question whether under the circumstances stated the Court 
IS at liberty to infer that the inadequacy of the price realized by the sale was 
due to the irregularity of the sale proceedings > ’ 

Mr Phillips and Mr H E Mendte% for the Appellants 
Mr Evans, Babu Mohesh Chu'ndn Chowdhry and Moulvie Mahomed Ymuf 
for the Respondents 

Mr Phtlhp^ — Section 8 of Beng Act VII of 1868 is not applicable, and 
the question is not one of posting the notice The sale is illegal as having 
been made on a day on which the Collector had no right to make it No 
adjournment could have the effect of legalizing the pioceedings — Bnl Mokund 
Lallv Jirjoodhnn Boy (11 C L R ,466) [208] The case of Goopeewaf /i Dobey 
V Roy Lnchmeeput Singh Bahadui (I L R 3 Cal , 542) is authority for 
saying that where there has been no propei notice an absence ot bidders may 
be presumed from which alone substantial injury must probably have arisen 
to the judgment debtor, and that case has been followed by Kalytara Chow 
dhratny Ramcoomai Goopta (I L R , 7 Cal 466) Where both material irregii 
lanty and substantial injury are proved, the presumption is that the substantial 
injury is due* to the irregularity— BownwaZ? Mozumdarw Woomesh Chvndei 
Bundhopadhya (I L R 7 Cal , 730) 

Mr Evans for the respondents contended that the non compliance with 
the provisions of s 6 of Act XI of 1859 was merely an irregularity which was 
cured by the grant of a certificate to the purchaser — see s 8 of Beng Act 
VII of 1868 — and entered into the history and scheme of the revenue law as 
laid down in the older rent Acts, with a view to show the modllicationB and 
alterations which, from time to tfme, had been made, and that the policy of 
the law was to the effect that certain irregularity, in proceedings under the 
rent law might be remedied by the Cml Courts, but that as a general rule such 
matters were to be left to the decision of the Revenue Courts 
The Opinions of the Full Bench were as follow — 

Oavthi C J. (Prinsbp and Pigot, JJ , concmrtng) — As rcgaids the first 
pomt, which IB referred to us m this case, I am of opinion that the non*^ 
compliance with the provisions of s 6, Act XX of 1859, was not a mere 
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irregulanty, and was oertainly not one of those errors in procedure i^hich are 
intended to be cured (under s 8 of Act VII of 1868), by the purchaser having 
obtained his certificate 

It seems to me that the substantial ground of complaint on the part of 
the judgment-debtor was, that the sale was illegal, as having been made on a 
day on which the Collector had not a right to make it 

Section 6 declares that '' the day fixed for the sale shall be a day not less 
than t^iirty days from the time when the notice of it is affixed in the office ” 

[209] It matters not at what time the notice is affixed m the office, so long 
as the day on which the sale is notified to take place is not less than thirty 
days from that time 

But here the daV notified for the sale was less than thirty days from the 
affixmg of the notice , and, consequently, the day notified was one on which 
the Collector had no authority to hold the sale And as the sale on that day 
would have been illegal, no adjournment of the sale to any subsequent day 
could have the efiect of legalizing the proceedings 

That being so, the next question is, whether the sale in question could 
properly be said to have been “ a sale for arrears of revenue within the 
meaning of s 33 of Act XI of 1859, so as to render it necessaiy for the 
plaintiff to prove any substantial injury 

About this I have had some doubt The sale was professedly made under 
the Act , but the question is, whether it could really be said to have been a 
sale under the Act if the Collector had no right to make it 

In the Full Bench case of Batjnaih Sakic v LaJa Sital Prasad (2 B 
L B , F B , 1 , 10 W B , F B , 66) a sale was also professedly made for 
arrears under the Act , but as it was proved by the owner of the estate that 
no arrears were due, it was held that the Collector had no right to sell, and 
consequently that the sale was void 

Upon oonsideiation, I am disposed to agree with the majority of the 
Court that the same principle applies here If the Collect oi had no right to 
hold the sale, the error which he committed was not a mere irregularity, but 
one which rendered the proceedings absolutely void 

In that view of the case it is unnecessary for us to answer the second 
question , but as it has been referred, and as it is possible that the case may 
go before a highei tribunal, I think it right to say that, in my opinion, the 
second question is rather one of fact than of law 

I consider, moreo\er, that their Lordships of the Privy Council in the 
case of OlphertH v Mahabir Pershad Singh (11 C L B , 494) did not intend 
to lay down any positive rule m all cases 

[210] Suppose that no notice, or only a day’s notice, of the sale had been 
given, and that the property had been sold at what was admittedly about 
one-tenth of its value, could any reasonable man hesitate to infer, without any 
further evideiiie, that the inadequacy of the price was caused by t\e shortness 
of the notice I 

Then suppose another case, in which only four days’ notice of the sale 
had been given, and where the property was sold for*one third of its value 
The Court surely, if it thought proper, would be justified in drawing the same 
inference It is impossible, as it seems to me, to lay down any hard and fast 
rule apphcable to all such cases 

appeal must go back to the Division Bench for ultimate disposal, 
and W9 think that the plaintiff is entitled to the costs oCthiB reference 
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VitteF.J— I of opinion that in this case the non ooniplianoe with 
the provisions of s 6 of Act XI of 1859 under the circumstances stated in the 
order of reference avoided the sale, notwithstanding the provisions of s 8 of 
Beng Act VII of 1868 

It seems to me that the Legislature in enacting s 6 of Act XI of 1859 
had two objects in view, viz , (1) the fixing of the day of the sale, and (2) the 
publication of the notice as to the day of the sale so fixed That this was the 
intention of the Legislature appears cleai not only from the language of the 
section, but also from the provisions of ss 3 and 5 

Section 3 provides that the Board of Eevenue at Calcutta shall deter- 
mine upon what dates all arrears of revenue are to be paid up in each 
district under their jurisdiction and shall fix notice of the aforesaid dates in a 
particular mode It further directs that in default of payment on the due 
date so fixed, the estate in arrear shall be sold at public auction to the highest 
bidder Section 5 provides that in certain specified cases a special notice is to 
be given 

After having laid down that on default of payment of the arrears of 
revenue on due date, the estate shall be sold the Legislature would natuially 
next provide as to when the sale was to take place And this is one of the 
matters provided in s 6 

[ail] The language of s 6 is also consistent with this view of its 
construction It seems to me, therefore, that; s 6 declares that the day of 
sale to be fixed shall be a day which shall not be less than 30 clear days from 
the date of affixing the notification in the office of the Collector or other officer 
mentioned in the section Therefore, the day of sale fixed in this case by the 
Collector did not fulfil the requirements of s 6 , that being so, the Collector, in 
my opinion, could not, by another order purporting to have been passed under 
s 20 of Act XI of 1859, adjourn the sale to another day Upon this point I 
entirely agree with the observations of NoRRiS, T , in Bal Mokund Lai v 
Jirjoodhun Boy 1(11 C L E , 466 (474)] He says “ But further, when in 
s 20 we find the words — ‘ to commence the sale on the day of sale fixed/ this 
must refer to a day of sale which has been legally fixed You could not 
adjourn a meeting which an Act of Parliament requires to be convened at 12 
days notice if only an eleven days notice has been given You cannot 
adjourn an illegally called meeting, and you can only adjourn a sale fixed for a 
eeHain day ^ben it has been legally fixed foi that day ' 

Therefore, the day on which, in this case, the sale was held was not a 
day on which the sale could be held in accordance with the proviSK>n& of the 
law on the subject , that being so, the Collector, in my opinion, had no power 
to hold the sale on the day on which it was held It is therefore null and 
void, as it was not a sale under the provisions of Act XI of 1859 

If it vnas null and void, s 8^of Beng Act YII of 1868 would not make it 
valid on the ground that the purchaser has obtained his certificate This 
section only cures the defects, if there be any, m the procedure to be observed 
regarding the service* and posting of the notices required to be served and 
posted under the Act The granting of the certificate cannot have the effect of 
rendenng an illegal sale valid 

Then if the Collector had no power to hold the sale in question m this 
oase» the right of the plaintiff is not affected by it In order to be saeeessful 
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in this case, it is not, therefore, necessary for him to obtain a decree setting 
aside the sale It vrould be a contradiction in terms to set aside a sale which 
IS null and void, Caiaite , which IS no sale at all It is therefore not neces 
sary for the plaintiff ‘to bring his case within the purview of s 33 of Act XI 
of 1859, which appheS where the plaintiff cannot succeed unless the sale be 
set aside If the sale in this case was null and void, there is no defence to the 
plaintiff’s claim to recover possession of his property from which he has been 
ejected under the colour of an illegal sale 

In Bunwaree Lall Sahoo v Mohaheer Proshad Singh (L R , 1 I A , 89), 
the plaintiff sued to set aside a revenue sale on the ground that the notice 
prescribed in s 5 of Act XI of 1859 was not given That section provides 
that no estate which is within the purview of it shall be sold unless the notice 
prescribed in it is given In that case it was found by the High Court that 
the required notice had not been given But there was no finding in favour of 
the plaintiff that he bad sustained any pecuniary loss by the sale 

The High Court, hov^ever, set aside the sale Upon the point of substan 
tial injury AlKSLiB J , who delivered the judgment, says “ To sell a man s 
estate for arrears after lulling into a false sense of security by failure to give 
him a notice which the law prescribes as a condition precedent of a sale, is an 
injury of itself, wholly irrespective of the amount of purchase money, and in 
my opinion a very material injury, and one amply sufficient to warrant a 
Court in annulling a sale under s 33 of Act XI of 1859 , that such an injury 
flows directly from the irregularity will hardly be denieo This judgment 
was upheld by the Judicial Committee In this case also if s 33 of Act XI 
of 1859 applies, it may be reasonabh said that to sell a man s property when 
you have no power to sell it “is an injury of itself wholly irrespective of the 
amount of purchase money , and if this injury be a substantial injury within 
the meaning of s 33 of the Act, it ib clear also in this case that it flowed from 
the Collector’s non compliance with the piovisions of b 6 

As regards the second question, I agree in the answer given to it by my 
Lord the Chief Justice 

Tottenham, J — In the further light thrown upon the hrst question 
before us by the discussion upon tins reference, [213] 1 have been enabled 
to perceive that we are not precluded from holding that the date fixed in the 
sale notification being less than thirty clear days from the date of its being 
affixed in the Collector’s Office, there is a legal defect in that notification, and 
that we may so find notwithstanding anything in s 8 of Beng Act VII of 1868 

I assent, therefore, to the finding that in this respect the sale was made 
contrary to the provisions of the Act But 1 say that the sale was not ipso 
facto null and void It was a sale for aireais of revenue, and by s 33 is liable 
to be annulled only on proof that the plaintiff has sustained substantial injury 
by reason of this infoimality in the notification 

As to the second question, I am of opinion that the existence of the 
particular legal defect found in the present instance is not evidence that it 
caused the substantial injury attributed to it viz , insufficiency in the price 
bid at the sale I do not say that there might not be illegalities in sale proceed 
mgs which would by themselves warrant the Court in holding that they had 
caused substantial injury to the plaintiff , eg , b, sale might be held when no 
arrears really existed, or there might be a sale without any notification at all, 
so that the Oovemment might become the puichaser for a rupee 
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I answer the question, therefore, only as regards the particular case 
referred to us, and I answer it in the negative I consider that the Pnvy 
Oounoirs decision in Olphetts v Mahabtr Pershad Singh (11 C L B , 494) is a 
sufficient authority to support this view, though I agree that their Lordships 
did not intend to lay down a rule of universal application 


NOTES 

[1 BBRyiCB OF NOTICE— 

The following extract from MoOKERJEiii, J *s judgment in (190B) 2 C L J , 329 iO 
OWN 187, gives a succinct account of the cases 

** It IB argued that sec 8 of Act VII of 1868 B C has no application to this case, mas 
much as it is their contention that no notice under section 7 of Act XI of 1859 was issued for 
service in the mehal, whereas sec 8 assumes the issue and some service of a notice, though 
the service may be defective , in support of this position reliance is placed upon the oases of 
9 Gal , 271 , 11 Oal , 200 7 G W N , 377 (see also 14 Cal , 1) These decisions are, however, 
clearly distinguishable, the> are authorities, no doubt, for the proposition that while sec 8 of 
Act VII of 1868 B G raises an irrebuttable presumption that a notice required to be served has 
been duly served, it does not raise the further presumption that the notice itself is in accord 
anoe with law, either as to its contents or is to the time of its service, or to take a concrete 
illustration, that it has been afiixed not loss than thirty clear days before the date fixed for 
sale, as required by section 6 of Act XI of 1859 This doctrine has no application to a case 
like the present, where the substance of the complaint is that the notice reqmred by section 7 
to be served in the estate in arrears has not lieen served, which appears to me to belong 
precisely to the class of cases intended to be governed by sec 8 of Act VII of 1868 B C The 
view I take is supported b> the decisions of this Gourt in the cases of 21 Gal , 360, 30 Gal , 1 
6 G W N , 688, 31 Gal , 256 8 G W N , 649, which last was eventually taken to the Privy 
Gouncil The case of 1 G L J , 565, only decided that where no order was passed for the 
issue of a notification under sec 5 of Act XI of 1659 and none it was admitted, was actually 
issued, the defect was not cured by section 8 of Act VII of 1868 B C , which might be 
invoked if objections were made to the due service and posting of the notice See also 
21 Gal , 360 
II IRRBOULARITY- 

There must be some definite connection between inadequacy of price and the irregularity 
— (1907) 6 G L J , 163 (non specification of the mouzahs) citing 21 Cal , 70 21 Gal , 66 , 

32 Gal ,111 and observing that 21 Cal , 66 sweeps awa^ the distinction made m 11 Cal , 200, 
between irregularities and illegalities 

In (1885) 11 Gal ,658, Field and O Kine\LY, JJ , explaining this case and 9 Cal , 656, 
observed ** The meaning of their Lordships cf the Privy Gouncil is this that there must be 
some evidence, and that in the absence of evidence to show that the injury is the result of the 
irregularity, it is not to be presumed from the proved existence of irregularity and injury that 
the latter has occurred by reasoif of the former 

See also 20 Gal , 599 (notification of non existent incumbrance) , 13 Cal , 208 (non 
mention of the owners of estates or shares) 19 All , dds (sale a6 vmtio void) 

Sale under a satisfied certificate (1869) 17 Gal , 414 (Vn of 1880 B G ) , (1889) 17 Gal , 
898 (XI of 1859, ss 5 and 17) ] 
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[11 Cal SIS] 

OBIGINAL CIVIL 

The 10th March, 1886 
Pbbsbni 

Mb Justice Wilson 

Geereeballa Dabee and another Plaintifis 

versus 

Chunder Kant Mookerjee and others Defendants 

Ctvtl Procedure Code Act XIV of 188Si, s SO—Sutt by legatees on behalf of 
themselves and other legatees- -Parties — Costs against next friend 

A legatee cannot sue on behalf of himself and other legatees without an order of the Court 
obtained under s 30 of the Civil Procedure Code enabling him so to sue 

[314] Where a legatee, a minor, sued in that form by her next friend without such an 
order, the next friend was held liable for costs on his adducing no evidence to show that the 
suit was for the benefit of the minor 

This was a suit brought on the 13th August 1883 by Geereeballa Dabee, an 
infant, through her next friend, Nogendro Nath Bannerjee, and Khantomoney 
Dabee, on behalf of themselves and all other the legatees under the will of 
Taruok Nath Mooker]ee, deceased, against Chunder Kant Mookerjee and Prankis 
sen Mookerjee, the executors under the said will , and Thakomoney Dabee 
and Bhodessury Dabee, two legatees under the said will , the two latter 
defendants being added as defendants by an order of Court, dated also the 13th 
August 1883 

The object of the suit was — 

(1) To have the will of Taruok Nath MookerjeC construed , 

(2) To have his estate administered , • 

(3) To have some provision made for the payments of maintenance 
given under the said will , 

(4) To protect the estate of the deceased which was then in the hands 
of the executors, and for discovery of what such estate consisted of , and 

(6) For a receiver • ^ 

It appeared from the pleadings that Taruok Nath Mookerjee made and 
executed his last will and testament on the 17th September 1879, and appointed 
Chunder Eant Mookerjee and Prankissen Mookerjee exeefitors thereof 

That under this will he directed his executors to make, amongst others, the 
following payments, viz — 

(1) A certain sum to his two sons Poresh Nath and Surrut Coomar 
Mookeqee. 
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(2) A sum of Bb 8 per month to bis infant daughter Geereeballa 

(3) A sum of Bs 6 per month to his two widowed daughters-m-law 
Thakomoney and Ebantomoney 

(4) A sum of Bs 1,000 to be divided between Thakomoney and Khanto- 
money 

(5) The interest of a sum of Bs 8,000 invested in Government seourities 
to Geereeballa for her mamtenanoe, the principal [215] thereof to be paid to her 
as and when she should attain her full age 

That Taruck Nath Mookerjee died on the 9th November 1879 and his 
will was duly proved by both executors 

That, at the date of his death, the said testator left him surviving twO 
infant sons, Poresh Nath Mookerjee and Surrut Ooomar Mookerjee, aged, respec 
tively, twelve and nine , a daughter, Geereeballa Dabee (since married to 
Nogendro Nath Baner^ee) , a granddaughter, Bhodessury Dabee , and two 
widowed daughters in law, Thakomoney and Khantomoney Dabee 

It was also alleged that the plaintiffs, during the lifetime of the testatoi, 
and up to the 15th January 1883, had been accustomed to live in the familv 
dwelling-house, but that subsequently to that date, on account of ill treatment 
received from some of the members of the family, they had been compelled to 
move elsewhere , that they had not been paid the sums allowed to them as 
maintenance, or the sum of Bs 500 given to Khantomoney by the will , and 
that the defendants had refused to make these payments to them , that the 
testator was at his death entitled, as a member of an undivided Hindu family, 
to a one fifth share in considerable moveable and immoveable property, and to 
certain shares in certain companies, the particulars of which were unknown 
to the plaintiffs and they asked that a full discovery of the properties 
that had come to the hands of the executors might be given And in connec 
tion with this part of the case, it was further alleged that m 1874 a certain 
suit had been instituted by one Jogendro Natii Mookerjee against the testator 
and the present defendants, and one Basudeb Mookerjee, for the partition 
of certain joint family property whereof the said testator had a one fifth share , 
and that in 1875 one Komul Coomaree Dabee had instituted a suit against the 
said testator, the present defendant Chunder Kant Mookerjee and one Badha 
Nath Mookerjee, for the administration of the estate of one Bam Narain 
Mookerjee, a brother of the testator , and that these suits had been, by 
an order of Court, consolidated and were at the time of this present suit 
then pending 

On the 13th August 1883, the plaintiffs, as above stated C216] amended 
their plaint by adding Thakomoney Dabee and Bhodessuiy Dabee as 
defendants 

The defendants put ih a written statement, dated the 11th September 
1883, objecting that the plaintiffs were not entitled to bring this suit, inas- 
much as they had not obtained leave under s 30 of the Code to sue on behalf 
of themselves and all other thfe legatees under the will of the testator , and 
that two legatees, the sons of the testator, had not been made parties to the 
suit , and further stated that they had never refused to pay, and had, m fact, 
{already paid to the plaintiffs the maintenance given to them under the will, 
and all arrears thereof , and that they had never been asked to pay over the 
sum of rupees one thousand to Khantomoney and Thakomoney, but that they 
were ready to do so now , that they held the sum of Bs 8,000 under the trusts 
of the will mvested m Government seounties awaiting the time when Geeredsalla 
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Dabee should attain her full age , that the interest of part of such securities, viz , 
Bs 5,000, had not been drawn owing to the testator having in his lifetime 
endorsed the said securities over to the infant plaintiff and that the interest on 
the remaining Es 3,000 had been allowed to accumulate as the infant plaintiff 
had, up to January 1883, been maintained in the family dwelling house They 
denied the ill treatment complained of, and stated that the plaintiffs had 
returned to the family dwelling house m September 1883 and were still 
residing there 

Mr Pugh and Mr Allru for the Plaintiffs 

The Officiating Advocate General (Mr Phillips) and Mr ll?l/ for the 
Defendants 

The Officiating Advocate General (Mr Phillips) drew the attention of 
the Court to certain letters which disclosed the fact that the plaintiffs had 
returned to the family dwelling house before the written statement of 
the defendants had been filed, and that they had in writing expressed their 
desire to withdraw from the suit, but that the attorney for the plaintiffs 
had written to the defendants attorney, stating that he was unable to 
withdraw the suit as one of the plaintiffs was a minor, and as the next friend 
of the infant plaintiff had expressed his doubts [217] as to the genuineness of 
the authority to withdraw, and had authorized the necessary steps for the 
continuation of the suit 

Mr Pugh then read the rest of the correspondence for the purpose of 
showing the position in which his attorney stood, and, after refusing to go into 
evidence and determining to rely on the statements and admissions made in 
the plaint and written statement, contended that he was entitled to have the 
estate administered, and to protect his clients interest under the will , and as 
regards the obiection raised in the written statement, undei s 30, he submitted 
that the suit was properl> brought, inasmuch as all the real legatees had been 
made either parties plaintiff or defendant, and that the only blemish in the 
suit was that the words in the heading of the plaint “ on behalf of all other 
legatees’ had not been eiased when the plaint was amended, and this was 
merely a clerical error, and if the Court should determine that there were other 
necessary parties, they might be added 

[ Wilson, J — Unless you can show some misconduct on the part of the 
executors, you are not entitled to ask the Court to interfere with the executors , 
there is no suggestion that the property is in danger ] The position is that 
the executors will not pay us, but 1 have no wish to press for administration of 
the estate further than is necessary to protect the interests of my Clients 

[ Wilson, J — The plaintiffs do not even say they have asked for the 
Bs 1,000 , they merely state they have not been paid their share of it ] 
There is no allegation in the written statement to the effect that a demand 
has not been made, and the case of the defendants js that maintenance has 
been paid, and that they are now ready to pay the Bs 1,000 

[ Wilson, 3 — What do you say are the issues arising on the pleadings ?] 
On the defendants admission there are no issues for trial But *anle3s an 
administration decree is obtained, I do not see how I am to obtain maintenance, 
although I should be prepared to take any other relief sufficient to secure the 
interests of my clients 

[ Wilson, J — I think if I were to allow the suit to proceed I should first 
direct an enquiry, either before myself or some one [218] else, as to whether 
this suit IS being prosecuted for the benefit of the infants, and with the 
authority of Khantomoney or not ] 
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The Officiating Advocate-Oeneral (Mr Phillips) tor the Defendants — The 
plaintiffs are not entitled to maintain the suit in this form Under s 80 of the 
Code no order of the Court permitting them to sue on behalf of the other 
legatees has been obtained Whenever a single legatee brings a suit it must be 
on behalf of all other legatees under the will , are the ladies entitled to bring 
their suit then on behalf of all the other legatees without an order of Court 
enabling them to do so 

There are other legatees under the will who have not been made parties, 
ahd even if thev did represent all the legatees this would not get them out of 
the difficulty which is pointed out in the Oriental Bank v Gobind Lai Seal 
(I L E , 9 Cal . 604) 

But if such a suit could be maintained, we are prepared to show by 
evidence that the plaintiffs have nothing to complain of The plaintiffs are 
entitled to Bs 6 between them a month, and we can show that they have been 
paid 

[ Wilson, J — How do you, Mr A lien, get over the difficulty that no 
leave has been obtained under s 30 *>] 

Mr Allen — I suppose the difficulty has arisen owing to an omission to 
strike out the words in the heading of the plaint, on behalf of the other 
legatees ’ when the plaint was amended, and that the sons of the testator 
were treated as heirs and not added as parties, although they are in fact 
legatees 

Hr Justice Wilson m delivering judgment, stated that he was of opinion 
that the technical objection to the suit was a valid one the suit being one 
purporting to be brought under s 30 of the Code, and, as such, only permissible 
when leave to sue in that way had been obtained He therefore dismissed the 
suit on that ground, stating, however, that he would have been unwilling to dis- 
miss the suit on such a ground if he had thought that there was any substance 
m the plaintiffs’ case, but as Mr Pngh had rested his case on the pleadings ai»d 
had called no evidence, there was no ground for thinking that the suit was a 
substantial one , and as the next friend of the plaintiff had had an opportunity 
[819] of calling evidence and of satisfying the Court that the suit was one 
really for the benefit of the infants, but had chosen to adduce no evidence, the 
suit must be dismissed with costs against him personally, Khantomoney 
bearing her own costs Snit dismissed 

Attorney for Plaintiffs Mookerjee and Deb 

Attorney for Defendants Camithers 


. NOTES 

[The provisions of O I r 8, C P C , 1908 P 0 , 188i, see 30) are, aooofding 
to the Calcutta High Court, imperative — 9 Cal 604 , 21 Cal , 161 n But a different view 
ts talcen by the other High Courts *-^21 Bom , 784 22 All , 269 , 33 All , 660 , 25 , 899 ] 
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OEIGINAL CIVIL 

The 2nd March, 1885 
Present 

Mr Justice Wilson 

In the matter of Florence Emily Brownlow and Lilian Kate Brownlow Infants 

Practice —rettUon without mit— Payment out of Ccnut of moneys 
on petition loithont suit 

Case m which an order was made on a petition without suit directing the payment out 
of certain moneys paid into Court under in order entitled ‘ In the matter of Florence Emil\ 
Brownlow and Lilian Kate Brownlow, infants ’ 

This was an application for the payment out of Couit of certain moneys 
which had been lodged in Court pursuant co an order oi the Court, dated the 
24th July 1872, which order >^as, however, not etntitled in any suit, nor under 
any section of any Act 

The present petition was the petition of F E Brownlow, and was headed, 

“ In the matter of Florence Emily Brownlow and Lilian Kate Brownlow, 
infants, ’ and set out the following facts, viz ~ 

That previous to 1872 the father of the petitionei had invested certain 
moneys in Government securities of the 4 per cent loan of 1856 57 of the value 
of Bs 1,400 and Ks 1 000 in the name of his daughters, Florence Emily 
Brownlow and Lilian Kate Brownlow (since deceased), respectively That 
the loan of 1856 57 was called in in 1872, and certain of the notes issued there 
under were transferied to i new loan, but the authorities of the Public Debt 
efface had declined to ti ansfei the two securities above mentioned to the new 
loan, on the ground that the petitionei s for such transfer were infants, and that 
no one was authorized to apply for such transfer on their behalf, and for the 
same reasons declined to pay off the notes That [ 220 ] the father of the peti 
tioner having been advised that he was not entitled to have the custody of the 
proceeds of these securities without obtaining an ordei of Court for that purpose, 
it was, therefore, arranged that the proceeds should be paid into Court to an 
account entitled “ The account of Florence Emily Brownlow and Lilian Kate 
Brownlow,** and that an order of Court should be applied for for the purpose 
And accoringly, on the 27th April 1872, the father applied to the High Court 
in its Ordinary Original Civil Jurisdiction for an order, that one E L Upton 
should be appointed guardian of the estate of the infants, limited to Bs 2,400, 
and that he should be at liberty to receive from the Secretary and Treasurer of 
the Bank of Bengal the sum of Bs 2,400 on his undertaking to pay the same 
into Court , an order was made under this petition, and the said E L Upton 
obtained the proceeds of these notes , and on the 24th luly 1872 paid the same 
to the Comptroller General of Accounts of the Government of India, fa.nd Secre 
tary and Treasurer of the Bank of Bengal, with the privity of the Accountant- 
General, by whom the said proceeds were carried to the predit of the account 
directed* in the order, and entitled as above set out The Accountant General 
then invested the proceeds in Government securities Lilian Kate Brownlow 
died m the year 1876 a minor, and her father took out letters of administration 
to her estate, and he, on the 8th of May 1877, applied to the Court for an order, 
directing the Accountant Geneial to divide the sum invested by him, and standing 
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to the credit of the infants in proportion to the shares due to the infants, 
tively, and for payment out of the share of the deceased , and obtained an order 
from Mr Justice Macphebson directing the payment out to him of the share 
belonging to the said Lilian Kate Brownlow Florence Bmil> Brownlow, who 
was now of age. applied to have her share paid out to her The application was 
not made on notice, but Mr B L Upton, the guardito above mentioned, was a 
member of the firm of Messrs Sanderson ife Co , who were the petitioners 
attorney 

Mr Henderson for the Petitioners stated that a similar order had been made 
with regard to the share of the other sister, and that under the practice of the 
old Supreme Courts a guardian might be appointed on a petition without suit 
and that the guar [221 J dian of the present applicant having paid money into 
Court under an order in such a petition, the present petitioner, who was now 
of age, was entitled to apply in the same way for the payment out 

Mr Justice Wilson made the order prayed for 

Order as prayed 

Attorneys for Petitionei Messis Sanderson d Co 


[ 11 Cal 221 ] 

APPELLATE CIVIL 

The find December, 1884 
Present 

Mr Justice Prinsep and Mr Justice Ptgot 

Butnessui Biswas Plaintiff 

versus 

Hurish Chunder Bose Defendant ^ 

Damages for breach of clause in lease — Bent suit — Assessment of damages — 

* Substantial damage — Nominal damage 

B obtaitied a lease of certain lands from A, agreeing thereunder to pay to A a certain 
rental for the land and also a sum of Rs 168 6 3 yearly to A*s superior landlord obtaining 
a receipt therefor ^ 

A sued B for the rent due to hunaelf, and for the sum due to his superior landlord 
that A was entitled to recover the sum due to his superior landlord as damages for 

* Appeal from Appellate Decree No 1021 of 1888 against the decree of Baboo Amrita 
Lai Chatterji Subordinate Judge of Nuddea, dated the 31st of January 1888, moidyiing the 
decree of Baboo Sri Nath Pal, First Munsif of Bongong, dated the 9th of September 1881 
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breach of the contract, and that the amount of such damages ought not to be token as nominal » 
but should be assessed on the footing of the sum for which 4 might become liable to his 
sapBnor landlord 

This was a suit described in the plaint as one for arrears of rent due for 
the years 1284 1285 

It appeared that up^o the year 1279, one Bysona Dasi was the holder of 
469 bighas of ganh jama lands, and m that year she granted an ijara lease of 
these lands to one Gobmd Chunder Sircar foi a term of nine years on the 
following terms, viz , (1), that the Government revenue and rent due to the 
zammdar, amounting to Bs 183 5 11, should be annually paid to the Collector 
and the /ammdar respectively , and dakhillas taken foi such payments , (2), 
that Bs 125 should be yearly paid out of the prohts of the land , (3), that 
eight pots of molasses made of date juice should be annually presented, or in 
default Bs 3 instead thereof 

[ 222 ] On the 9th Bysack 1280 Gobmd Chunder Sircar granted to one 
Hurish Chunder Bose a dur ijara of the&e lands at a rental of Bs 127, 
subject to the other condition under which he himself held Hurish Chundei 
Bose obtained confirmation of this dur ijara lease from Bysona Dasi, and she, 
after receiving a portion of the rent from Huiish Chunder Bose on the 17th 
\ssar 1284, sold her light and interest in the lands, together with hei right 
in the remainder of the profit and rent due to the /ammdar, to one Butnessur 
Biswas Tlie rent of 1282 83 not having been paid, Butnessur Biswas brought 
a suit for rent against Hurish Chunder Bose for these years, and obtained a 
decree which was affirmed on appeal Butnessur Biswas brought this present 
suit against Hurish Chunder Bose to recover arrears of rent for the years 
1284 85, stating that Bs 183 6 3 was the sum due to the /ammdar Bs 127 
was due as profits and Bs 9 6*8 as road and public works cesses, and Bs 3 as 
the value of the molasses for the year 1284, and that the same amount was 
due for the vear 1285, and that the dakhillas from the Collectorate and the 
zammdar had not been made over to him , and lie therefore asked for a decree 
for that amount and for Bs 225 10 10 as interest due on account of the default 
of payment of “ instalments, ' and for delivery of the dakhillas 

Hurish Chunder Bose contended (1) that he was m possession of the 
under tenure merely as benamdar of one Bam Madhub Siicar , (2) that the 
rent claimed was paid , (3) and that the plamtiif owed him certain sums in 
respect of certain jummas held by him m the under tenure, and he claimed to 
set these sums off as against the rent He, howevei, set out in his written 
statement the terms on which Gobmd Chunder Sircai held this tiara from 
Bysona Dasi, and admitted that they were correclty stated m the plaint 

The Munsif found that the defendant was not the benamdar of Bam 
Madhub Sircar , that a payment of Bs 116 5 9 had been made by the defen- 
dant towards the rent and cesses of the years 1284 85, and he therefore 
was entitled to a deduction to this amount , that it Vas not proved that the 
plaintiff held any under tenure from the defendant, and that the plea of se^ 
off could not be allowed He, therefore, gave the plaintiff a decree for 
[223] the amount claimed, less the sums paid, and ordered the dakhtllan 
certifying the payment of that sum to be made over to the plaintiff 

The defendant appealed to the District Judge, who confirmed the decision 
of the Munsiff on all points, save as to the question of the sums payable to 
the plaintiff’s superior landlord and to the Collector, and as to this point he 
held as follows — “ There is nothing to show that the plaintiff has been obliged 
to pay the same, oi that any obligation has been oast upon him to pay it The 
obkgation was upon the defendant to pay these sums , and when no claim has 
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been made upon the plaintiff, and when there is no allegation that the plaintiff 
has paid them, the presumption is that these sums have been paid by the 
defendant , and as to these items he modified the judgment of the lower 
Court 

The plaintiff appealed to the High Court 

Baboo Bhobani Ohmn Dull for the Appellant oo^tended that the Subordi 
nate Judge should have given the plaintiff a decree for the sums due to the 
superior landlord and to the Collector for revenue, inasmuch as the kabuhat 
provided for such payments and that the onus ot proving payment of these 
sums was upon the defendant 

Baboo Snnath Doss and Baboo Gyanendra Nath Doss for the Respondent 
contended that the suit being one foi lent, the moneys due to the superioi land- 
lord and to the Collectoi could not be said to be rent, and therefora the 
plaintiff ought not to recover these sums 

Judgment ot the Couit (Prinsep and Pi&ot, JJ ) was as follows — 

The plamtifl s case is as follows — The plaintifi is assignee of one Bysona 
Dasi, who held in possession certain land specified in the plaint Of that land 
* she granted an to one Gobind Chunder Sircar in 1279 He, in 1280, 
granted a dur ijara of these lands to the defendant, and in 1281 gave up the 
t^fara to Bysona Dasi The defendant aftei this applied for and obtained from 
Bysona Dasi a confirmation of his dur tjara , and after this, in 1284, Bysona 
Dasi assigned her entire right to the plaintiff 

[ 224 } The terms under which the defendant held are contained in a kabuhat, 
not part of the record in this case The plaint states, as the reason for not filing 
it m the present dlBise, that it is already filed in Suit 1230 of 1877, being a suit 
against defendant for the rent due under the kabuhat for the years 1282-83 in 
which a decree for plaintiff had been made, which decree had been appealed 
to the Judge’s Court 

No objection was taken on the ground of the absence of the kabuhat 
containing the terms of the tenancy It was in truth admitted in the defen- 
dant’s written statement that the tenancy was held on the terms as to pay 
ment alleged by the plaintiff 

According to the tenns of the kabuhat the tenant was bound to pay (1), 
Bs 183 6-3 to the /amindar (2), road and public works cess, Bs 4 11 4 
each , (3), Bs 127 0 0 profit rent, and Bs 3 for value of molasses to the 
plaintiff The plaint alleged that * plaintiff frequently called on defendant 
to pay to him the rent due to the zemindar, oi to make over to him the 
dakhtllas showing payment of it, and to pay him the profit rent due, but the 
defendant did not comply with his request ” 

The plaintiff claimed Bs 876-4 8, ot which Bs 646 9-10 was in respect 
of the moneys payable by the defendant for the years 1284 and 1286, and 
Bs 229 10 10 as interest due on the unpaid ** instalments, ’ as they are called 
m the translation of the plaint 

' The p]aint seems to have been treated by the Munsif, and apparently 
understood by the parties, as inMuding a claim for the delivery by the defen 
dant to plaintiff of such dakhtllas as he might have in his possession 

The defendant, among other defences (some of which need not be noticed) 
alleged that he was Bam Madhub’s benamdar , 2nd, that Bam Madhub 

had paid the rent due to the zamindar, and 3rd, that Bam Madhub had the 
dakhtlla for the rents As to the first defence, that defendant was a benamdar 
only, the Munsif held him estopped b) his admission in, and by the decree in 
the previous suit As to the second, the defendant tendered evidence to prove 
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the pAywent of rentt Bind produced some dahhtllas The Munsif held that 
[323] payment to the amount of Rs IIS 5 9 only was established pronounced 
a decree for plaintiff for Bs 529 4 1. the residue of the Es 645 9 10 together 
with interest, Rs 132 3 11 , and ordered the defendant to hand over the 
dakhtllas to the plaintiff 

The Sub* Judge afhftned this decision save as to that pait of it which held 
the defendant liable to pay to the plamtiS an amount equal to the sums pay 
able to the superior landlord \s to these he reversed the Munsif's decision, 
on the ground as stated in the judgment “ tliat there is nothing to show that 
the plaintiff has been obliged to pay the same, or that any obligation has been 
cast upon him to pay it The obligation was upon the defendant to pay 
these sums , and when no claim has been made upon the plamtifif, and hen 
there is no allegation that the plaintiff has paid them, the presumption is 
that those sums have been paid by the defendant * Before dealing with these 
reasons, a defence set up befoie us must be noticed 

It is contended, first, that this suit is merely a suit for rent and second, 
that the moneys payable to the superioi landlord are not rent, and cannot be 
recovered as such 

We think this lattei contention correct Bent cannot bo made payable 
as such to a third person (Woodfall, 12th ed , 355 Lit s 346) 

But although the suit is described m the first paragraph of the plaint as 
a suit for rent, we think the case made by the plaint sufficiently makes out (as 
an alternative) a claim for damages against the defendant for breach of his 
contract to pay the superior landlord It was dealt with on that footing 
by the Subordinate Judge, and on that footing decided against the plaintiff for 
the reason given m the passage above referred to The plaintiff s claim under 
this head must, we think, be construed as a claim for damages 

As to the grounds assigned by the Subordinatt Judge for his decision, the 
defendant alleged in his written statement that the payments had been made 
and he tendered evidence to prove it He tailed If we thought it necessary, 
we should send the case back for further evidence as to the payment or non 
I^aymont of the money But we think that, as the defendant undertook the 
onus of proof of payment, and having regard to [ 226 ] the respective positions 
of the parties, the Munsif was light in deciding the issue as to the tact of pay 
ment to the superior landlord against the defendant 

It being established that the defendant s agieement to pay the superior 
landlord the rents foi 1284 and for 1285 was broken, the remaining question 
IS whether plaintiff was entitled to recovei horn the defendant, ah damages for 
these breaches, the amount payable as rent (for each year) for which he himself 
remained liable or whether, as plaintiff has not sliown that he had paid the 
money, he is only entitled to nominal damages 

We think the plaintiff is entitled to recovei as damages the full amount 
which the defendant agreed to pay, and has not paid ^ 

In Loosemore v Radford (9 M & W , 657) plaintiff and defendant being 
joint makers of a promissory note, plaintiff as^surety and defendant as princi 
pal, the defendant covenanted with the plaintiff to pay the money on a given 
day. and made default It was contended that the. plaintiff, not having 
actually paid any money on the note, had suffered no substantial injury, 
and was entitled to nominal damage only The Court held that the defendant 
was liable in the full amount of the money that he ought to have paid 
according to the covenant To this same effect is Lethbridge v Mytton (2 B 
& Ad , 772) 
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Here, the defendant’s promise was an absolute promise to pay, in discharge 
of plaintiff’s liability to the superior landlord, the rent due for 1284 and for 
1285 within each year , and the plaintiff was entitled to maintain an action in 
damages for the amount the moment the time expired within which the defend 
ant was bound to pay 

The decree of the Subordinate Judge must be reversed, and that of the 
Munsif affirmed If the Munsif has awarded interest on the two sums of 
Bs IBS 6 3 or either of them, his decree must be modified by striking out the 
interest so allowed, as interest cannot be allowed on these sums, which are 
awarded to the plaintiff as damages 
Plaintiff to have costs thioughout 

Appeal alloioed 


NOTES 

[ Such paymoiit by the less* e to the superior landlord niav be regarded as rent according 
to the circumstances, or statutory definitions if any — (1899) 27 Cal 67 P B 4 C W N 
81, (1896) 22 Cal 680 (684) (1898) 2 C W N 465 (457) 

This case was in (1904) 32 Cal 169 (174) 9 C W N , 96 held not to have been over 
ruled by the Full Bench case of 27 Cal 67 

See also (1898) 26 Cal 241 (245) as rcgirds the liibihtv insing out of such a contract ] 


[227] APPELLATE CIVIL 


The 29th Janiiatij, 1885 
PRhSBNl 

Mk JusTict Field and Mr Jusuce Beverley 

Gunga Persliad Bhoomick Judgment debtor 

v< rsiis 

Debi Sundari Dabea Decree holdet 


Execution — btep in aid of execution — Lcqal npt esentat we apply tnq Jor 
' execution without her name being on the record 

A obtained a decree against B m June 1879 and in execution thereof some time in 1879 
attached certain monies in Court which belonged to his judgment debtor and obtained an 
order for payment out to him Before receiving payment A died and the execution proceed 
mgs were struck off on the 31st January 1880 Or the 14th June 1880 and on the 22nd June 
1881, the widow of A, who had taken out probate applied to withdraw this money from 
Court, and on the 1st of April 1882 applied for a i opv of the decree obtained by A , for the 
purposes of execution At the tim^ of these three applications the widow had not applied 
for substitution of her name on the record in the plate of her deceased husband 

On the 6th January 1884 the widow applied to have her name substituted on the record, 
and for execution 

♦Appeal from Order No 30^ of 1884, against the order of F J G Campbell, Es(7 
Officiating District Judge of Rajshahye dated the 26tb of August 1884, re\ersing the orfer 
of Baboo Promothonauth Mookerjee, Subordinate Judge of that district dated the 8th of Ma\ 
1884 
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Held, lihat the ap^oation was barred as the previous apphoations were not under the 
oirouxnBtanoes steps in aid of execution 

One Iswar Ohundra Moitro obtained a decree against one 6unga Pershad 
^bootniok in June 1879, and in 1879 in execution of this decree, attached 
certain monies of the judgment debtor which were deposited in the Munsif's 
Court, and applied for an ordei directing payment of this money to him A 
cheque was made out in his favour, but before realizing the money he died 
Execution proceedings were struck off on the Slst January 1880, and this 
cheque was returned to the Court by the pleader of deceased decree-holder on 
the 19th February 1880 

On the 14th June 1880, Debi Sundari Dabea, the widow of Is war Chundra 
Moitro, having obtained probate of her late husband's will, applied to the Court 
for the payment of the money deposited in Court to which her husband had been 
entitled She, howevei, took no steps to have her name substituted on the 
record in the place of her deceased husband On the [2283 22nd June 1881, 
Debi Sundan Dabea made another application to the Court to have the 
monies, deposited as aforesaid, paid out to her, and an order was passed on 
the 29th August 1881, directing the money to ba paid over to her 

On the 1st April 1882, Debi Sundari Dabea, who had not at the time 
been substituted on the record in the place of her deceased husband, made an 
application to the Court for the purpose of obtaining a copy of the decree for 
the purposes of execution, and on the 5th January 1884, she applied to have 
her name substituted on the record in the place of her deceased husband, and 
asked for execution 

The Subordinate Judge refused this application for execution on the 
ground that, inasmuch as Debi Sundari Dabea had not had her name placed upon 
the record at the date of any of the former applications, none of those appli 
cations could have the effect of saving execution fjom being barred by 
limitation 

Debi Sundari Dabea appealed to the District Judge, who considered the 
Sub-Judge’s reason for refusing execution to be purely technical but having 
regard to the cases of Hem Ghunder Chowdhry v Brojo Soondury Debee 
(I L E , 8 Cal , 89), Fazal Imam v Metta Singh (I L R , 10 Cal , 549), 
he unwillingly held that the petitions for the withdrawal of the monies 
deposited in Court were not such as to save limitation from applying But on 
the authority of the case of Kunhi Mannan v Seshagiri Bhaktan (I L R , 5 
Mad , 141), he held that the petition of the 1st of April 1882 for the purpose 
of obtaining a copy of the decree was ‘ a step in aid of execution,' and would, 
therefore, save execution from becoming barred He, therefore, allowed the 
appeal, and ordered execution to issue 

The judgment-debtor appealed to the High Court 

Baboo Btprodas Mookerjee and Baboo Bdikant Nath Dass for the 
Appellant contended that execution was barred 

Baboo Ishwar Ghunder Ghuckerbutty and Baboo Aukhil Ghtmder Sen for 
the Respondent 

The Jad|ment of the Court was delivered by » 

[829] Field, J (Beverley, J , concurnng) — The former execution case 
was struck off on the Slst of January 1880 We have then to consider the 
effect of three apphcations The first of these applications was made on the 
14th of June 1880 the second on the 22nd of June 1881 , and the third on 
the Ist of April 1882 
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The application of the 14th of June 1880, and that of the 22nd of June 
1881, were merely to obtain payment of money in deposit in the Treasury in 
account with the Civil Courts, such money being payable to the person of 
whom the applicant was the legal representative We think it impossible ^ 
say that either of these applications was a step in aid of the execution of the 
decree 

The next application was that of the 1st of April 1882 This was kn 
application to get back the copy of the deciee for purposes of execution, made 
by a lady who had not then been substituted for the decree holder on the 
record We think that this application also cannot he considered as a step in 
aid of the execution of the decree 

This being so, between the Slst of January 1880 and the 5th of January 
1884, there was no step taken in aid of the execution of the decree , and we 
agree with the Munsif m thinking tliat the present application is barred by 
limitation 


We, therefore, set aside the older of the fudge, and restore that of the 
Munsif with costs 


Application ; efn ml 


NOTES 

[ The Calcutta High Court has held that applications for payment out of moneys etc 
are not Rteps in aid of execution — 8 Cal 89 10 Cal 519 , 11 Cal 227 23 Oil , 19G 
though other High Courts hold different views — 2 Mad 174 IG M8d 462 17 Mad 165 , 
6 All 3G6 22 Bom , 340 19 Bom , 261 , 11 C P L R ICl 

Even in Calcutta where the application involves something more than paying out as for 
example ascertaining the amount to which the decree holder is entitled on rateable distnbution 
— such application was held to be a step in aid of execution —(1904) 8 C W N , 382 See 
also (1906) 10 C W N 28 3C L J 95 (96) 

In (1898) 23 Bom 311 it was held that an ipplication to the Court b> i decree holder 
asking for the return of the copy of a decree filed with a former darkhast was not a step in 
aid of execution It would thus appear that in respect of Huch an application it is immaterial 
whether the upplic int wis (21 Bum 111) or was not (11 Cal 227) i paLt\ on the record ] 
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APPELLATE CIVIL 


The 7th January 1HH5 

Prfsfnt 

Mb Justicf Prinsbp and Mb Tusticp Pigot 


Anand Coomari Defendant 

versus 

All* Jamin Plaintiff 


Adverse posSesston — Ejectment — Ltmtlation — Recovery of land — Limitation Act 
XV of 1877, sch II, arts 136, 137 

On the 26th of September 1867 A executed a conveyance of certain land to B for 
valuable consideration On the same day A acknowledged the execution of the deed before the 
Begistw, who afterwards registered [280] the same on the 19th of October 1867 , B never 

* Appeal from Appellate Decree No 1164 of 1884 against the decree of Baboo Brojendra 
Coom^r Seal, Judge of Bankurah dated the 17th of May 1884, reversing the decree of Baboo 
Hara Oobmd Mookei]}, Munsif of Bankurah, dated the 29th of March 1880 
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entorad into posBossion of tho land On tho 14 th of Ifovembar 1674 C puzohasod thia land at a 
sal 0 in exooiition of a decree which ho had obtained against B C dm not enter into possession 
of the land, but, on the 26tb of September 1879 brought a suit for the recovery thereof against 
4 who bad all along remiiined in possession 

Held, that the suit was barred by limitation under arts 136, 137*, sch II, of the Limita 
tion Act, XV of 1877 

This was a suit for the recovery of land It appeared that the land m 
question was sold by the defendant to one Abdul Bahim on the 25th of 
September 1867 b\ a private sale The defendant admitted the execution of 
the deed of sale before the Begistrar on the same 25th of September 1867, but 
the instrument was not registered until the 19th of October 1867 The plain 
tiff, in execution of a decree obtained by him against Abdul Bahim, purchased 
the property on tho 14th day of November 1874 Tho present suit was 
instituted on the 26th of September 1879 

The Court of First Instance found that neither the plaintiff nor his pro 
decessor had had possession of the land within twelve years previous to the 
institution of the suit, and he dismissed it with costs This decree was affirmed 
on appeal On special appeal to the High Court the suit was remanded to be 
tried on the merits, the Judges being under the impression that the defendant 
had, on the 19th of October 1867, acknowledged the execution of the conveyance 
of the 25th of September 1867 On remand, the plaintiff s suit was decreed 
on the merits, the District Judge refusing to allow the question of limitation 
to be re-opened, though it turned out that the only admission bv the defendant 
of the execution of the conveyance of the 25th of Septeinber 1867 was one made 
before the Begistrar on the date of its execution, and not on the date of the 
registration On the question of limitation the District Judge’s judgment was 
as follows — 

“ Though the execution of the kobala was admitted on the 25th September 
1867, it was actually registered on the 19th October 1867 The date of the 
admission of the execution of a document is not necessarily the date of 
the registration Section 60 of the Begistration Act directs the registering 
officer to endorse on the document a certificate containing the word ' regis 
tered ’ The last paragraph of that section runs as follows * Such [231J 
certificate shall be signed, sealed, and dated by the registering officer, 
and shall then be admissible for the purpose of proving that the document has 
been duly registered m manner provided by this Act, &c ’ The possession of 
the defendant during the time that the document was under registration could 
not bo adverse, and that is what has been held by the High Cou^t So far as 
the question of limitation is concerned, it is at an end The defendant wanted 
to re open it, but I have not allowed it to be i e opened * 

The defendant appealed to the High Couit 

Mr Twtdale for the Appellant 

Baboo Rash Behan Ghose for the Bespondent* 


• tArt 137 — 

Desonption of suit 

Period of 
limitation 

Like suit by a purchaser at a sale 
in execution of a decree, when the 
judgment debtor was out of posses 
Sion at the date of the sale 

Twelve years | 

i 

j 


— » 

Tune from which period 
begins to run 


When the judgment debtor is first 
entitled to possession 3 


5 OAIi — xao 
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The Judgment of the Court was delivered by 

Figotf Jt — The question m the case before us is, what is the nature of the 
possession of a vendor remaining in possession after the execution of a con* 
veyanoe by him That matter seems to have been considered by the Court of 
Exchequer, m the case of Tew v Jones (13 M & W , 12) That case is, in our 
judgment, an authority for holding that in the case of a sale out and out the 
vendor remaining in possession that possession is adverse to the purchaser 
That construction is in harmony with the inference to be drawn from 
arts 136 and 137, Sch II of the Limitation Act in this country , and, therefore, 
having regard to that principle, it must be held that the possession of the 
defendant was adverse from the 26th September 1867 , and that, therefore, 
when the suit was filed on the 26th September 1879, the plaintiff’s claim was 
barred 

We should add that the lower Court misapprehended the expression in 
the language of the judgment of this Court, which, having regard to the 
alterations m the terms of the judgment upon the true date of the execution of 
the deed being ascertained, could not involve the proposition that there could 
be no adverse possession on behalf of the defendant up to the date of registra- 
tion *In the absence of express provisions, we think it could not be held that 
the commencement of the adverse possession should, by reason of the special 
prpvisions of the Begistration Act, be deferred [888] until registration, accord 
mg to the provisions of that Act, was completed It must date, according to 
the principle already refeired to, from the date of the execution of (he deed 
The plaintiff’s suit, must, therefore, he dismissed Having regard to the 
circumstances of the case, we do not make any order as to costs , each party to 
bear his own costs 

Appeal dismissed 


MOTES 

[ An adveise poBsobsion against the vendor is also adverse to the purchaser, notwithstand 
ing that there may have been symbolical delivery of possession to the purchaser — (1894) 19 
Bom . 620 (626) . (1892) 16 Bom , 722 

Adverse possession requiring actual possession, if the vendor was at the time of sale out 
of possession^ and subsequently regained possession, time runs from the latter date and not 
from the former, against the purchaser — (1888) 13 Bom 424 The adverse character of the 
vendor's possession may be disproved by the fact of his transfer of the patta in favour of the 
vendee after the purchase —(1*907) 30 Mad ,624 17 M L J , 450 30 M L T , 10 

It was also held in this case that this hen was of a non possessory character ] 


964 



AGMOBB NAOXa Ao V OALCtJXXA XBAMWAXS CO [1885] iJiS. li Oat. Slid 

c il Oal 28S ] 

BBFBBENCE FBOM CALCUTTA CODBT OF SMALL CAUSES 

The 12th February, 1886 
Present 

Sir Bichard Garth, Knight, Chief Justice, and 
Mr Justice Wilson 

Aghore Nauth Banner] ee 
versus 

The Calcutta Tramways Co , Ld 

Tramways Company — Agreement with conductor — Manager, power of — Juris 
diction of OalJtfttsof Justice — Contract Act — Act IX of 1872, s 28, ex 1 
The plaiEitifi became conductor of the Calcutta Tramways Company in accordance with an 
agreement which, amongst other things provided that the Ccmipany will retain a sum of 
money deposited by the conductor together with all his wages for the current month as 
seburity for the discharge of his duties, and in case of any breach by him of the rillob, the 
Manager of the Company shall be the sole judge as to the right of the Company to retain the 
whole or any part of the deposit and wages, and his certificate in writing in respect of the 
amount to be retained and the cause of such retention shall be binding and conclusive evidence 
between the parties in all Courts of Justice 

On a reference from the Calcutta Court of Small Causes as to the effect of this agreement, 
hM that it was a contract to refer to arbitration rendered valid by s 28, example 1, of the 
Contract Act, and that the certificate of the Manager was conclusive 

A Conductor in the employ of the Calcutta Tramways Company brought 
this suit in the Calcutta Court of Small Causes against his employers, 
for the recovery of Bs 18, of which Bs 15 was a deposit, and Bs 3 the 
balance of wages in the hands of the Company The defendant company 
admitted the amount of deposit and the wages claimed , but put forward an 
[3883 agreement which had been entered into by the conductor, at the time 
of his engagement, dated the 3rd of September 1883, and contended that the 
certificate of the Manager, given in accordance with article 7 thereof, 
was a bar to the plaintiff s claim Article 7 provided that ** the Manager 
of the Company, for the time being, shall be the sole judge between the 
Company and conductor, whether the Company is entitled to retain the 
whole or any part of the said Bs 15, and also the wages due at time of 
discharge as hquidated damages, and his certificate in writing that the same 
or any given part thereof stated in such certificate are to be so retained, 
and of the cause of such retention shall be binding and conclusive evidence 
between the parties in all Courts of Justice ” The Judge of the Calcutta Court 
of Small Causes (Baboo Kunja Lai Banerjee) was of opinion that an agreement, 
such as the one abovementioned, which had the effect of absolutely restraining 
a party from enforcing his rights in a Court of Justice, was void, and gave the 
plaintiff a decree The Company applied for a^ew trial, and upon a difference 
of opinion between the Judges before whom the retrial was held, two points 
wwe referred to the High Court, the second of which was as follows — 

Whether or not the agreement of the 3rd of September 1883 absolutely 
restncts the plaintiff from enforcing his rights, and is, therefore, having regard 
to the provisions of s 28 of the Indian Contract Act, 1872, void to that extent 

• Cause Court Reference No 6 of 1885 from a decision of H Millet, Laq , and 
Bifc bo o Kunja Lall Bannerjee, dated 3nd J une 1884 
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Mr Mulltck for the plaintiff — The effect of article 7 is to make the 
Company, through its Manager, sole judge in its own cause Moreover, such 
an agreement is void as it absolutely restrains a party from seeking his remedy 
in a Court of Justice, see Contract Act, s 28 

Mr Oasper for the defendant was not called upon 

The Opinion of the Court (Garth, C J , and Wilson, J ) on the point 
above mentioned was dehvered by 

Garth, Gt J, — The point referred to us raises the question whether article 
7 of the agreement between the parties can be enforced by the law of this 
country ? 

Under article 6 the Company are at liberty, in case of any breach of the 
rules by the conductor, to retain the whole of the [234] Bs 15, which the 
latter deposited as secuiity for his good behaviour, as liquidated damages for 
the breach , and they are also in the same way at liberty to retain any wages 
due to him , and then article 7 piovides that the Manager of the Company 
for the time being shall be the sole jud^e between the Company and the 
conductor, as to whether the Company, in the event of any breach of the rules, 
IS entitled to retain the whole oi any part of the deposit of Bs 15, and also all 
wages due at the time of his discharge, as liquidated damages, and the 
Manager's certificate in writing is to be conclusive evidence before any Court 
of Justice that the amount certified to be retained is correct, and that there is 
sufficient cause for its retention 

It IS contended, that this article is in direct contravention of s 28 of the 
Contract Act as ousting the jurisdiction of the Courts to adjudicate between 
the conductor and the Company under such circumstances 

Now s 28, as I take it, intends to enact, as nearly as may be, what the 
law of England is upon the subject It says, that ** every agreement by which 
any party is restricted absolutely from enforcing his right under it, or in 
respect of any contract by usual legal proceedings in the ordinary tribunals or 
which limits the time within which he may thus enforce his rights is void to 
that extent " 

But then the first exception to the section provides, " that this is not to 
render illegal a contract, by which two or more persons agree that any dispute 
which may arise between them in respect of any subject shall be referred to 
arbitration, and that only the amount awarded in such arbitration shall be 
recoverable in respect of the dispute so referred ” 

The point which we have to determine here is, whether article 7 of the 
agreement ndw in question comes within that exception I am of opinion 
that it does The Manager of the Company is by that clause constituted by 
both parties the sole arbitrator between the Company and the conductor, as to 
whether, in the event of the conductor s misconduct, the Company is entitled 
to retain the whole or apy part of the deposit of Bs 15, and <k any wages 
which may be due to him at the time of his discharge , and the certificate of 
the Manager [28S] is to be conclusive evidence in all Courts of Justice of 
the amou^ which the Company are entitled to retain That seems to me 
precisely such a case as comes within exception I of s 28 of the Contract 
Act , and the dispute Jbetween the parties which has arisen in this instance has 
been decided by the Manager under the arbitration clause 

The point is very similar to thpse which so frequently occur in England, 
where an engineer or architect is constituted the arbitrator between a con- 
traocor and the person who employs him as to what should be allowed in case 
of dispute for extras or penalties 



tUMAKUKj;) MAHHOH v KOXLASU MAHXOK [l886] I«Lft. 11 Cal. 286 

It has been argued for the plaintiff, that the Manager in this case is 
virtually the Company But this is not so The Manager here is no more 
the Company than the engineer or the architect in the cases to which I have 
just referred is the employer Both parties have faith in the Manager, and 
are content to place themselves in his hands, as an arbitrator between them 
m the event of dispute 

In the JElnglisb case of the London Tramway Company against Bathy 
(L B , 3 Q B D , 817), to which we were referred, a precisely similar clause in 
the articles of agreement was held to be valid 

There the complainant was one of the conductors of the Tramways 
Company under an agreement very similar in its terms to that which we are now 
considering , and the Court held, that the certihcate of the Manager was 
conclusive against the claim of the conductor 

If I am right in supposing that s 28 of the Contract Act does virtually 
enact the law of England, that case is a direct authority in favour of the view 
which we take 

We therefore hold that the ceitihcate of the Manager is conclusive 
evidence against theplamtifl’s claim 

We make no order as to costs 


NOTES 

[ The bUtutory remedies for enforcing an agreement to refer to arbitration should be 
noted The Indian Contract Act 187‘2 originally provided for specific performance of such 
contract and barred other remedies But the Specific Relief Act 1877 sec 21 enacted that save 
as provided by the Code of Civil Procedure no contract to refer a controversy to arbitration 
shall be specifically enfoiced bee also the changes introduced by the Indian Arbitriition Act 
1899 , 34 Bom 13 ] 


[286] CRIMINAL REFERENCE 

The drd Mareh, lti85 
Prbsbnt 

Mr Justice Field and Mr Justice Beveblbi 

Ramanund Mahton Complainant 

versus 

Koylash Mahton Accused 

District Magistrate's Office — Deputy Magistral placed in charge current 
duties of District Magistrate s Office — Jurisdiction — Criminal Procedure 
Coder-Act X of 1882, s 437, Penal Code, Act XLV gf 1860, ss 379, 

417 — Summary trial — Splitting of charges for purpose of jurisdiction 
A Deputy Magistrate placed m charge of the current duties of the District Magistrate s 
Office IS not thereby vested with jurisdiction under s 437 of the Code of Criminal Procedure 

• Criminal Reference No 29 of 1886, made under s 488, by H W Gordon, Esq , 
Sessions Judge of Sarun, dated the 11th of February 1886 
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Where an aoaused is charged with offences, one of whioh is triable summarily and the 
other not so triable, it is not open to a Magistrate to discard the latter charge and to proceed 
to try the case summarily 

Onb Ramanund Mahton preferred to the Magistrate of Sarun a complaint 
against one Koylash Mahton, under as 379 and 417 of the Penal Code The 
Magistrate referred the case to a Bench of Magistrates The Bench recorded 
the complainant’s evidence, and referred the case to the Police for enquiry and 
report On the receipt of the Police report, the President of the Bench passed 
the following order (presumably under s 203 of the Crimmal Procedure 
Code) — ‘‘ There is neither theft nor cheating , I refer the plaintiff to the Civil 
Court for enforcing payment of the consideration money , case struck off ’* 

The complainant then applied for a re-hearmg of his case, and the Presi 
dent of the Bench of Magistrates, (who was then in charge of the District 
Magistrate's office), in his capacity of Deputy Magistrate in charge of the 
District Magistrate's office, ordered the case to be restored to the file 

The Bench (the Deputy Magistrate presiding) thereupon tried the case 
summarily under s 379 of the Penal Code, and convicted the accused, 
sentencing him to a fine of Bs 50, or in default to one month’s ngorous 
impnsonment 

The prisoner moved the Sessions Judge to refer the case to the High Court 
on the following grounds — (l) that the Deputy Magistrate had no 

jurisdiction to order the re-heanng of a complaint which he had already dis- 
missed under s 203 of the Criminal Procedure Code, the tnere fact of his being 
m charge of the District Magistrate's office not giving him any power to pass 
such an order , and (2) that the District Magistrate having referred the case 
to the Bench for disposal under ss 379 and 417 of the Penal Code, it was not 
open to the Bench, in order to give itself summary junsdiction, to reject one 
part of the complaint under s 417, which was not triable summarily, and to 
accept the other part of the complaint under s 379, which was triable sum- 
manly 

The Sessions Judge, being of opinion that on the grounds above set out 
the proceedings of the ^nch of Magistrates should be set aside, referred the 
case to the High Court 

No one appeared for either party on the reference 
The Order of the Court (Field and Beverley, JJ ) was as follows — 
For the reasons set out by the Sessions Judge, we reverse the conviction 
of Koylash Mahton, and direct that the fine, if realized, be refunded 

A Deputy Magistrate placed in charge of the current duties of the District 
Magistrate's office is not thereby vested with jurisdiction under s 437 of the 
Code of Criminal Procedure 

Comtction set aside 


MOTES 

£ In (1900) 25 Bom , CO this caseiwaa distinguished and held inapplicable to a case under 
sec 395 1 F G when it was found that the ofEenoe committed came also within see 122 
which lor want of sanctiop of Government could not be proceeded with ] 
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[ 11 Cal, 287 ] 

PBIVY COUNCIL 

The 14th November^ 1884 
Present 

Lord Fitzgerald, Sir B PEAcorK, Sib B P Collier, Sir B Couch, 
AND Sir a Hobhouse 

Deputy Commissioner of Bae Bareli Plaintiff 

versus 

Bampal Singh Defendant 

[On appeal from the Court of the Judicial Commissioner of Oudh ] 

Constmction of instrument of mortgage 
An instrument, mortgaging villages for a sum payable within a certain period by instal 
ments, and making distinct provision that, upon default in payment of an instalment, the 
mortgagee by his servants was to take possession, and after paying the revenue and the 
expenses of collection, to [888] credit the balance towards payment of the instalment, also 
contained the following Should on the expiration of the term of this instrument any 
money remain due, then, till payment thereof, possession will continue according to the 
terms herein set out If I do not accept this, then, as soon as the breach of promise occurs, 
they will at the end of the >ear realize the whole amount of instalment by sale of the 
villages and of other moveable and immoveable property belonging to me ” 

Heldt that such an instrument must be taken as a whole, and that the true construction 
to be put on it should be that which, being reasonable, would also give effect to all parts of it 
Held^ accordingly (on the contention that these words negatived the mortgagee’s right 
to take possession upon default in payment of an instalment, leaving him only a right to 
proceed to sale), that, as this construction would not give due effect to the first part of the 
instrument, it must yield to a construction which, not only would give such effect, but would 
also be the more reasonable one, v%» , that the mortgagee should take possession upon such 
a default, and also might sell if the mortgagee objected to his applying the rents in reduction 
of the principal and interest due 

Appeal from a decree (Slat October 1881), of the Judicial Commissioner 
of Oudh, reversing a decree (20th December 1880) of the District Judge of 
Bai Bareli 

This suit was instituted by the appellant as the manager, on behalf of the 
Court of Wards, in charge of the Pindn Ganeshpur estate, of which Shahdeo 
Singh was the proprietor, to obtain possession by enforcing a mortgage of 
thirty-one villages, executed by the respondent’s .wife, the Bam Subhao 
Koer, on the 10th March 1874 Possession was claimed on the ground that 
the mortgagor had failed to pay the stipulated yearly instalment 

This claim was resisted by Baja Bampal Singh, on the ground that the 
right to possession, on such default, depended, by the terms of the mortgage, 
on the mortgagor’s consent , and that in the absence, or on the refusal, of 
such consent, the mortgagee must exercise his ordinary right of realizing his 
security by obtaining an order for sale, and selling his security 

The material parts of the mortgage-deed of 10th March 1874 are set 
forth m their Lordships’ judgment, as well as the circumstances under which 
another defendant became, and ceased to be a party to this suit 
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The Distnct Judge of Bai Bareli, after ooncludmg on that part of his 
judgment which is quoted by their Lordships, that the [289] power of obtain- 
ing possession by the mortgagee, on default being made in payment of the 
instalment, was given absolutely, added the following — 

** Had such power been intended to be subject to the wish of the mortgagor, 
the natural way of expressing the idea would be kabza de denge (I will give 
possession), and there would have been an express mention that such delivery 
of possession would be contingent upon the will of the mortgagor Such is 
not the case here The form of mortgage in which property is mortgaged, and 
delivery of possession is made contingent upon failure of instalments, is very 
common , and in interpreting deeds of this kind, and in the absence of clear 
and explicit condition to the contrary, the Courts will not accept a construction 
which would materially vary the rights of the parties and create rights and 
obligations different to what they are understood to be under such mortgages 
That, in executing the mortgage in question, the parties intended to create a 
mortgage different in its nature to the ordinary kind of mortgages does not 
appear from the deed , and I cannot hold that the words agar mujh ko yeh 
maniur na ho (if this be not agreeable to me) weie intended to mean that the 
preceding terms of the mortgage would become null and void at the will of the 
mortgagor Again, the expression used with reference to the mortgagee’s 
power of recovering the instalment money is expressed in the words wtisul kay len 
(may realise), an expression which by no means can be understood to confine 
and limit the mortgagee s remedy to that relief only but indicates option in 
the matter, as the grammatical sense of the words clearly shows The clause 
appears to have been introduced to benefit the mortgagee by giving him imme 
diate power of recovery of the mortgage money, and not to divest him of the 
power, which he would independently have, of obtaining possession on failure 
of due payment of instalments So that, if the mortgagee chooses to waive his 
right of immediate recovery of the mortgage money, there is nothing to preclude 
him from falling back upon the power vested in him by the preceding conditions 
of the mortgage, and to seek recovery of possession This construction receives 
further support from the circumstance tha^ even after the clause just referred 
to, the deed goes on to lay down certain [240] other conditions which relate 
to the mortgagee’s rights whilst in possession ’ 

The Judicial Commissioner, holding that the mortgagee must realize 
his security,” reversed the decree of the District Judge 
On this appeal — 

Mr J D Mayne and Mr 7 T Woodroffe, for the Appellant, argued that 
the decision of the Judicial Commissioner was wrong The first Court had 
rightly held that the instrument gave the mortgagee the right to convert the 
mortgage, upon a default occurring in payment of the instalments, from one 
without possession into a mortgage with possession This power had not been 
put, by the effect of subsequent words, under the control of the mortgagor to 
compel the mortgagee to sell 

Mr JR 7 Doyne and Mr C T7 Arathoon, for the Bespondent, contended 
that there was an actual expression of the intention of the parties, to the 
effect that possession could not be taken on the part of the mortgagee, without 
the consent of the Caortgagor 

Counsel for the Bespondent were not called upon to reply 
Their Lordships’ Judgment was dehvered by 

Sip R« Couch — ^The suit in this case was brought by the present appellant 
The plaint prayed that under the terms of an instrument of mortgage, dated 
the 10th March 1874, possession as mortgagee of 31 villages specified in^hat 
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instrruineat of tnortgage should be awarded to the plaintiff At the tune of 
filing the plaint the respondent Baja Bampal Singh, was not m possession of 
the villages The person in possession was Dirgaj Kunwar, his mother Bampal 
Singh was made a defendant on the ground that, under the circumstances which 
were stated in the plaint, he was liable to pay the original debt, and was the 
real owner of the mortgaged villages Dirgaj Kunwar was made a defendant 
as being the party in possession The plaint was filed on the 31st March 1880 
On the 11th June 1880 there weie proceedings for mutation of names It is 
not necessary to go into the particulars of those proceedings, the result of 
which was that Bampal Singh came into possession, and on the 14th June, in 
his written statement in the suit, he defended [ 241 ] it as being in possession, 
and Dirga] Kunwar m fact became no longer a real paity to it The contest 
IS between the present appellant and Bampal Singh The only question which 
IS now raised is upon the construction of the mortgage of the lOth March 1874 
The terms of that mortgage, after reciting particulars showing how it 
came to be entered into, are these Aftei stating that there was to be a mort 
gage for Bs 50,000, with a promise to pa> it up in five years, from 1876 to 
1S79, it proceeds, — “ Therefore, 1, wJiile enjoying sound health and proper 
senses, do hereby mortgage without possession to the Shahzada, m lieu of 
Bs 50,000, being the balance of the consideiation of the above mentioned 
decree, the following villages, as per houndaiies given below, situate in the 
above named pargana and district, together with all vested and contingent 
lights, the gross rental of which is Bs 18,253 12 3 and the Government 
revenue, Bs 7,986 , my husband having gifted them to me by a deed of gift 
dated 2nd June 1873, with powei to sell, or inoitgage, oi transfer m every 
way the proprietary right, and I holding xiossossion thereof Baja Hanwant 
Singh, my father in law, has also recognised the fact by the decree dated 7th 
September 1871 and in case of change of heirs from time to time this 
property cannot be taken out of my possession , and 1 covenant as follows 
(1) I will pay Bs 10,000 pei annum at both crops to the Shah/ada Sahib, and 
of that amount his servants will first deduct the interest, whatever it may 
come to by calculation, and then credit the balance towards the principal and 
in case of any disorder which may cause default in payment of the instalment, 
the servants of the Shahzada Sahib Bahadur, taking complete possession of 
the mortgaged estate, will hold themselves liable for the payment of the 
Government revenue, including land revenue and cesses of all sorts and having 
first deducted from the savings the cost of making collections at the rate of 
10 per cent , on the gross rental on account of the pay of servants, will credit 
the balance towards the instalment money , at the end of each year, m the 
months of May, June, November and December, having made up accounts, 
they will note the date of realisation Till the time the accounts are not made 
up there will be no claim or objection on my part to set off the interest 

against the amount collected , on the other hand the amount collected will be 
considered as amount in deposit To stop here tor t^ie piesent, there is here 
a distinct provision that upon default in payment of an instalment the mortgagee 
by his servants was to take possession of the mortgaged property, and to collect 
the revenue, and apply it towards the payment^of the instalment !Che words 
are ** The servants taking complete possession That evidently shows that 
possession was to betaken the mortgagee was to have power to take possession on 
the non-payment of an instalment What is said by the District Judge in his judg- 
ment 18 very pertinent to this part of the instrument He says “ The question 
“ involved in the fifth issue now remains to be determined, viz , whether undei 
the terms of the deed of mortgage the plaintiff is entitled to sue forposses- 
“ Sion The words of the deed, so fai as they bear upon this point, have been 
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** carefully read and considered by me in the original Hindustani, and a literal 
translation has been given above in this judgment There is no doubt that 
'' there is some ambiguity in the language of the deed That a breach of the 
** condition as to regular payment of instalments has taken place is not denildd 
** on behalf of the defence , but it is contended that such breach having taken 
place the plaintiff’s only remedy is to sue for the recovery of *the mortgage 
debt, and that the plaintiff’s right to enter into possession was intended to 
** be contingent upon the wish of the mortgagor For this contention the 
“ defence relies upon these words of the deed ‘And if this be not agreeable to 
me, then immediately on the happening of the breach of promise, after the end 
“ ‘ of the year, they may realize the entire instalment money, etc ’ It is contended 
“ by the defence that the word this * iyeh) used in the above sentence, applies 
“ to all the preceding conditions in the deed, and that it makes the condition 
“ of taking possession entirely dependent upon the mortgagor s wish But I 
“ am of opinion that this is not a fan construction of the Hindustani words as 
they are used in the deed The language of the deed shows that the power of 
“ obtaining possession on failure of regular and full payment of instalments was 
“ given absolutely, the words used being kah^ahathe (having taken possession), 
and emphasised by the words uu uakt, at once, which, read 
‘ together, indicate absolute powei to take possession ’ Therefore we have 
in the first part of this instrument an absolute powei on the part of the mort 
gagee to take possession on non payment of an instalment That this was con 
templated is shown also by the provision at the end of the instrument, which 
says “ Should, on the expiiy of the term of this instrument, any money remain 
due, then, till the payment thereof, possession will continue according to the 
terms herein set out ’ Then, after the passage which has been read, comes the 
part upon which the lespondent relies “ If I do not accept this, then as soon 
as the breach of promise occurs they will at the end of the year realize the 
whole amount of instalment by sale of the villiges and of other moveable and 
immoveable property belonging to me Should in any wav any objection be 
raised by me, or b> my husband, as between us oi in Couit, it will be void 
The contention on the part of the respondent is that these woids apply to all 
the previous parts of the deed, and^that the moitgagee could not take posses 
Sion, except at the option of the mortgagoi , and if the mortgagor thought fit to 
say that the mortgagee should not take possession but should realize the 
amount of the instalment by sale of the villages, that course must be adopted, 
and a suit for possession could not be maintained Now the consequence of 
putting such a construction as that on this pait of the instrument would be to 
make it not^ consistent with the former part, which gives a power to take 
absolute possession The instrument mi^st be taken as a whole, and that 
construction must be put upon it which will be a leasonable one, and will 
give effect to all the parts of it A construction which will give effect to all is 
that the words, ‘ if I do not accept this, may be leferred to the part which 
immediately precedes that passage, namely, that which provides for the 
setting off the interest against the amount collected by the mortgagee when in 
possession The other construction would not only not give the proper effect 
to the first part of the instrument, but it would also involve what could scarcely 
have been contemplated by the parties, viz , that the only security, the 
only remedy which the mortgagee would have if the mortgagor thought fit to 
ipsist tM4ji upon it, would be that upon default in payment of an instalment 
he would be obliged to sell a portion of the property so as to realize the 
amount of that ipstalment That can scarcely have been in the contempla^ 
tion of the parties The instrument must be looked at as a whole, and in 
their Lordships* opinion the reasonable construction is that there was an 
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absolute power to the mortgagee to take possession on default m payment of an 
instalment, but if the mortgagor objected to the mortgagee applying the rents 
in reduction of the principal and interest, the mortgagee might sell the mort- 
gaged property and other property which was brought into the security, in 
order to satisfy the debt This seems to their Lordships to be the reasonable 
construction of the instrument It is the construction whicli the District Judge 
put upon it, but which the Judicial Commissioner thought was wrong, and 
therefore reversed his judgment 

Their Lordships will humbly advise Hei Majesty to leveise the decree of 
the Judicial Commissi onei , leaving the judgment of the Distiict Judge to 
stand, and the respondent will pay the costs of this appeal, and the costs of 
the appeal in the Court of the Judicial Commissioner 
Solicitor for the Appellant Mi H Treahuie 
Solicitors foi the Respondent Messrs Demit, Lhuhb d 6'o 


NOTES 

£ The lustrumcut should U unistriied as i whole —(1011) 14 O ( 180 11 I L , 685 

bee also 11 Cal 121 su2yKi ] 


[11 Cal 244] 

PRIVY COUNCIL 

The 18th November 1884 
Present 

Lord Fit/gerald, Sir B Peacock Sir R P Collier, 

Sir R Couch and Sir A Hobhouse 

Bishenmun Singh and otheis Objectois 

versus 

The Land Mortgage Bank of India Petitioneis 

[On appeal from the High Court at hoit William in Bengal ] 

Jiubsdiction as lu tween District Jiidqc and bubordmak Jadifi of a (Joutt 
making a diciee to exectUe it notivithstandimj ((A’tain special matters 
The sale of mortgaged property was decreed by i Subordinate Judge Before the sale 
another suit instituted in the same Couit foi the purpoHe of having other property nubsti 
I uted in lieu of part of that mortgaged was transferred to the Court of the ^District Judge 
who decreed upon consent that the substituted piopeity should be sold and that for the 
purpose of this sale this suit should be taken is supplemental to the former one On the 
petition of the mortgigee for execution of the decrees in both suits in the District ^^ourt it 
was objected that execution could [248] not pioeeed theiein, cyi the ground that the decree for 

sale was that of the Subordinate Court 

Held that the decree (which affected the whole property mortgaged) was that ijf the District 
(iourt, which accordingly had juribdiction to execute if To have eimblei the Subordinate 
Court so to do, an order by the District Court would have been necessary 

Matter which had no bearing on the question raised on this appeal having been introduced 
into the record, it was ordered that all such costs as might have been so occasioned should be 
disallowed by the Registrar, on the taxation of costs 

*^Appeal from a decree (8th Apiil 1881) ol the High Court, dismissing an 
appeal of the present appellant fiom a decree (6th Novembei 1880) of the 
District Judge of Bhagulpore 
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The above ooncurrent decrees were made in execution proceedings taken 
by the present respondents against the appellants The question now raised 
was as to the jurisdiction of the District Court to execute the decree of which 
execution was sought, as that of the District Judge, the appellants contending 
that it could be executed only by the Court of the Subordinate fudge of that 
district 

A mortgage by the appellant to the respondent bank not having been 
satisfied, a suit was instituted thereupon by the latter A decree was made on 
the 8th January 1877, for Es 1,69,615, to be executed against the property 
mortgaged 

On application foi execution by attachment and sale, certain mtervenors 
objected that the judgment debtors had, before the mortgage, parted with their 
interest in part of the mortgaged property The Subordinate Judge allowed 
this objection as to part of the property, upholding the light of the decree 
holder to execute against the remainder 

The bank then sued che present appellants in the Court of the Subordinate 
Judge, asking for a declaration that the properties which had been acquired m 
lieu of those which the mortgagors professed to mortgage should be held 
subject to the mortgage 

This suit having been transferred foi trial to the Court of the District 
Judge, the defendants agreed to the substitution, filing an answer to the effect 
that the property substituted should be liable to be sold m execution of the 
decree obtained by the bank m the Court of the Subordinate Judge on the 8th 
January 1877, [248] and that, for the purpose of that auction sale, this suit 
ought to be taken as ‘ supplemental to the former one, and that the decree of 
the above (fate should be amended accordingly It wa^ iurthei agreed that 
the appellants should h ive six months* time for payment The Judge, on the 
6th August 1879, made a decree in terms of this agreement 

For execution of tins decree by attachment and sale of all the properties, 
the bank applied to the District Judge The piesert appellants objected that 
execution m the District Court was unauthorized by the terms of the decree 
This objection was disallowed oy the District Court and a Divisional 
Bench of the High Court (OUNNlNCrHAM and Prinsep, JJ ), dismissed an 
appeal from this order 
On this appeal — 

Mr J F Leith, Q C , and Mr 6 W Arathoon, for the Appellants, argued 
that the sale having been ordered by the Subordinate Court on 13th August 
1877, and th{it order remaining, should have been carried out in that Court 
The District Court did not itself decree the sale, but made a decree sup 
plemental *’ in its own terms to that of the Subordinate Court Thus the order 
for sale could not be said to be that of the District Court Eeference was 
made to ss 223 and 224 of the Code of Civil Procedure, Act X of 1877 

Mr B V Doyne (with whom was Mr Horace Davey) for the Bespondent 
was not called upon 

Their Lordships’ Judgment was dehvered by 

Sir A Hobhouse — The question raised in this appeal relates to the pio 
pnety of a sale effected on the 6tb November 1880, under the order of the 
Distnot Judge of Bhagulpore The appellants are the judgment-debtors of the 
respondents, and the debt was secured by a mortgage A suit was instituted 
by the respondents before the Subordinate Judge of Bhagulpore, for the purpose|. 
of reahsing that mortgage, and on the 8th January 1877 a decree was made, under 
which the prop^y comprised in the mortgage was to be sold Before the sale was 
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effected certain objectors appeared, and then it turned out that the appellants had 
assunsed to [247] include in this mortgage certain proper t^ which, by a previous 
family arrangement, had passed to othei members of the family But, at the same 
time, and by the same arrangement, the appellants had received other properties 
which were not included in the mortgage The respondents then instituted 
another suit, also in the Court of the Subordinate Judge of Bhagulpore, for the 
purpose of bringing within the influence of the mortgage the property which by 
the family arrangement had been substituted foi the property that was pro 
fessedlv mortgaged, but did not belong to the mortgagois That suit was 
called up by the District Judge into his Court, and m that suit a decree was 
made on the 6th August 1879 by the Distiict Judge, which has now to be 
construed 

The decree was made by the consent ol the debtors, and the effect of it 
was this The Court declared that the substituted pioperties weie fit to be sold 
bv auction in execution of the decree of the creditors (that is, the decree of the 
8th January 1877), and that for the purpose of that auction sale this suit ought 
to be taken as supplemental to the former suit Then it directed that the 
mortgage given by the debtors to the creditors, and the aforesaid deciee of the 
8th January 1877, should be amended according to the previous declaration 
Another term of the consent decree was that the debtors should have six 
months time, from the date of decree in the new suit, foi making arrangements 
for payment of the amount due 

Those were the mam terms agreed upon, ind embodied in the decree The 
six months elapsed, and some time after they had elapsed the ci editors, the 
respondents, presented a petition fci execution of the decree in tlie second suit 
It has been disputed whether it was a petition lor the execution of the decrees 
in both suits Part of the petition looks one way and part the other, but it 
may be taken to be, as the appellants contend that it was a petition fot the 
execution of the decrees in both suits Now it is a veiy odd thing that there is 
not in this record any copy of tlie oidei made upon that petition All their 
Lordships find is that an order was m ide fixing the sale foi the 5th November 
1880 and that an application was made by the appellants for a postponement 
of that sale The [248] application seems to hive been made on the very day 
loi which the sale was fixed The Judge refused that application The sale 
took place The appellants sav they aie aggrieved by that sale, and they seek 
by this appeal in some way to disturb the sale It is difficult to say what 
they seek, because they now rest then case upon the allegation that the 
execution proceedings should have been earned into elfect by the Subordinate 
Judge, and that the District Judge had no such power 11 so, the order by 
which the appellants are aggrieved is the ordei which was made in answer to 
the petition for execution, and which ordered the sale and that ordei is not 
appealed from The order that is appealed from is the order made by the 
District Judge refusing the application to postpone the sale, which was a totally 
different question It would be exceedingly diflieult for the appellants to 
succeed, even if there were no jurisdiction, because they have never taken the 
proper course to complain on the ground of want of jurisdiction They 
complain only of that which is disci etionary in the Judge, of ordering the sale 
to take place at the time fixed or to postpone it That is the ground of appeal 
to the High Court, and the ground of their appeal heie . 

But their Lordships do not desire to rest their decision upon that point 
They think on the point which has been argued at the bar here, though it is 
|tot properly raised by the petition of appeal that the appellants have showm 
no case for disturbing the order made by the District Judge It is quite oleai 
that in applying to the District Court for execution of the decree in the new 
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suit the parties must have considered that the decree was one of the District 
Judge, and to be carried out by the District Judge , and though unfortunately 
we have not got the order made on the petition for execution, the District Judge 
himself must have so considered, because he made the order for the sale, and 
the sole question is whethei the decree of the 6th \ugust 1879 was the decree 
of the District Judge 

Now, like other decrees of Indian Courts, this is not drawn in the most artistic 
form , and it might be open to argument whether in saying the deci ee of the Subor- 
dinate Judge should be amended that decree still remained thedeciee of the Subor 
dmate [249] Judge , but their Lordships think that, even construing the language 
of the decree strictly, the bettei construction is that it was intended the decree 
should be that of the District Judge, and they think that in point of procedure 
it was more proper to make it the decree of the District Judge than the decree 
of the Subordinate Judge If then it was desired that the Subordinate Judge 
should execute the decree, theie should have been an ordei made by the District 
Judge ordering the subordinate Court to carry the decree into execution The 
District Judge did not take that view He carried his own deciee into execu 
tion, and then Lordships consider that the decree which he carried into execu 
tfon drew up into itself the decree of the Court below and that it was in effect 
a decree for a sale of the whole of the property which the new suit approved 
to be the property affected by the mortgage It may be observed in constru 
mg that decree that there is certainly one teim in it which applies to the whole 
property , that which was originally well mortgaged, and that which was 
substituted into the mortgage, namely, that six months time should be allowed 
to the appellants to make arrangements Their Lordships think that on the 
broad construction of this decree the sensible view of it is Lo hold that it was 
the decree of the Distiict Judge, that it affected the whole property mortgaged, 
and that his lurisdiction to ordei execution was clear 

The result is that the appeal ought to be dismissed, and their Lordships 
will therefore humbly advise Her Majesty to that effect 

The appellants must pay the costs of tfie appeal , but their Lordships 
observe that in this lecord, as in many otheis that come hefoie them, there is 
matter introduced which could not possibly have any beauiig upon the question 
raised by the appeal Theie is a map of the district of Bhagulpore, which is 
nothing but a copy of a public map It is not an estate map, and even if it 
were, it would be difficult to see how it could bear on the question involved in 
this appeal Theie aie also nearly 30 pages of jummahmdi accounts, and it is 
impossible to undei stand how those could have had anv bearing upon the 
appeal Therefore, in the taxation of the costs, their Lordships L2S0] desiie 
that the Begistiar shall disallow all such as have been occasioned by the 
introduction of irrelevant matter 

Solicitor for the Appellants Mr T L Wilson 

Solicitois for the Respondents Messis Freshficlds and Williams 


NOTES 

# * 

[ On the question of priority this case was distinguished in (1894) 18 Mad , 61 (6d) as, 
there the purchaser had for years allowed the vendor to remain in possession and there 
by put him in a positioi^ to hold out to otheis that it was his 

As regards the costs entailed by the introduction of unnecessarv records, the Privy Council 
animadverted upon the practice in (1884) 8 Mad 219 and directed the Registrar to treat 
them as not forming part of the record in taxing the costs 

Their Lordships expiessed themselves even more strongly m (1902) 25 Mad , 678 P C ~ 
39 I A , 156 and suggested to the High Court the desirability of framing regulations, if 
none existed, to check this abuse ] 
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APPELLATE CIVIL 

The 2bth January, 1885 
Present 

Mr Justice Tottenham and Mr Justice O’Kinbaly 

• Haia Sundari Debi One of the Defendants 

verms 

Kumar Dukhinessur Malta (PlamtiiT) and others Defendants 

Agreement of parties — Gompromtse— Decree on Compromist — -Appeal — 

Code of Civil Procedure, Act XIV^ of 1882, s 175 
After suit filed by the plaintiff igiinst sever il defend ints, one of whom was an infant a 
petition of compromise entered into bitwten the adult pirtios wi filed in Court The 
petition stated the terms of arrangement ind iKo th it in application would be made by the 
guardian of the minor praying the Court to illow the compromise to bo cxrried out on hib 
behalf Ten days after the petition of compromise wm bled the first defend int and the 
plaintiff presented petitions to thi Court withdrawing from the compromise ind pr lying that 
the suit should proceed The second defendant presented a petition praying that the com 
promise should be recorded and x dee ret passed according to its terms The Court made a 
decree in accordance with the prayer of the second defend int h petition Thf first defendant 
appealed 

Held that an appe il lay and that the lowei Coart was wrong in enforcing the com 
promise at the instance of the second defendant 

Semhle that s 375 of the Code of Civil Pioctdun mtroh covtrs cases in which all parties 
t onseiit to have the terms entered into cirricd out and judgment c ntt led up 
Butfmwey Lalp v Poortbm (I L R 7 Bom ^04) questioned 

Gobind Prosad Pundit died on tJie 30th of December 1861, leaving him 
surviving liis widow Daiiiriba Debi who died in 1872, and three daughters - 
Shama Sundari, who died in 1870 Hara Sundari the defendant No 1 and 
Dttum Ooomaree, the defendant No 3 who was a childless widow at the death 
of her mother [251] Hara Sundari had five sons — Bneshur Maha (who died 
in 1879 leaving him surviving one son, Piomothonath Malm defendant No 4), 
Bamessur Maha, the defendant No 2, Surbeshur Maha who died in 1865, 
Dukhinessur Maha, the plaintiff, and Songeshw xr Maha, who die^ m 1865 

On the 17th of Tune 1858, Gobind Probad made and published his last 
will and testament, wherebv he, aftei declaring he had endowed a certain idol 
with his entire estate, made certain charitable bequests gave certain legacies, 
and laid down rules as to the maintenance of his family On his death in 
1861, the executors appointed by the will refuseS to act, and his widow 
Darimba Debi took out a certificate under Act XXVII of 1860, and adminis 
tered the estate, describing herself as shebaitj^i the idol From the death of 
Danmba in 1872, the defendant Hara Sundari managed the estate On the 
19th of October 1881, Uttum Ooomaree, who claimed^ to be entitled to an 
eight anna shaie of the property of Gobind Prosad, on the ground that the 
family was governed by Mitakshara law, assigned all right, title, and interest 
in the same to the plaintiff On the 9th of February 1882. the plaintiff filed 

^Appeal from Ori^l Decree No 89 of 1884, against the decree of Baboo Jogesh 
Chunder Hitter, Subordinate Judge of Burdwan, dated the 29th of November 1883 
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the present suit, claiming to be entitled to, and to possession of an eight anna 
share of the property left by Gobmd Prosad, asking to have the will construed, 
and alleging that the majority of its provisions were bad in law as tending to 
create a x>erpetuity and secure prepetual accumulation of the bulk of the 
income The defendant Hara Sundari contended that the will was valid , that 
under it she was solely entitled to the management of the estate, and that the 
plaintiff had no cause of action Bamessur Malia s defence was to the same 
effect, save that he charged Hara Sundari with having committed breaches of 
trust in order to assist the plaintiff in his present claim Uttum Coomaree 
supported the plaintiff Promothonath Malia, an intant of the age of twelve 
years, adopted the written statement of Bamessur Malia 

On the 10th of August 1883, a petition of compromise, signed by the 
adult parties, was filed in the Court of the Subordinate Judge, stating the 
terms upon which the parties had agreed to settle all their disputes , stating 
also that a deed embodying the terms and executed by all the parties [ 232 ] 
should be hied in Court, and that the guardian of the minor would make a 
formal application to the Court for an order allowing him to enter into the 
c(^npromise On the 22nd of August 1883, Flaia Sundari hied a petition 
withdrawing hei assent to the compromise, on the grounds that, when the 
terms of the compromise were read ovet to her she was weak and ill that she 
had no advice as to what she ought to do and that she had not been able to 
understand the meaning of the compromise On the same day, the plaintiff 
also presented a petition to the Court withdrawing his assent to the compio 
mise, and praying that the suit should proceed, while Bamessur Malia, the 
defendant No 2, presented a counter petition praying that a decree might be 
passed in terms of the compromise of the 10th of August On the 28th of 
August 1883, the Subordinate Judge, following the case of Si/ud Mehndt A lit 
KJian V Konwar Ramchunder Bahadooi (S D \ , 1851, p 381) passed an 
order directing the suit to proceed for tiial on the merits Thereupon Bamessui 
Malia obtained a lule from the High Couit calling upon the other parties to 
show cause why that order should not be set aside, and why a decree should 
not be entered up in terms of the compromise On argument, this rule was 
discharged with costs on the 12th of September 1883, but the Subordinate 
Judge was recommended to investigate the circumstances under which the 
compromise was entered into (duiing the trial of the other parts of the case), 
so as to enable the Court to deal fully with the whole case on appeal 

On the 2nd of November 1883, the Subordinate Judge fixed the following 
additional issue Whether the Maharam, defendant No 1, did agree to the 
petition of the 10th of August 1883, and whether it is binding on the parties 
to the suit ” And on the same day the guardian of the minoi presented a 
petition to the Court praying that the compromise would be earned out On 
the hearing the Judge found that the Maharam did agree to its terms, and he 
held that it was binding on the parties to the suit on the authority of Buttonaey 
Lalp V Pooribat (I L B , 7 Bom , 304) The defendant Hara Sundari 
appealed to ihe High Court On the hearing a preliminary objection was taken 
1258 ] by Mr Bonnerjee for Bamessur Malia that no appeal lay under s 376 of 
the Code of Oivil Prooedure, the judgment of the lower Court having been 
passed m terms of the compromise, but the Court held that the appeal was not 
barred in a case like the present, where the question was whether the oiroum- 
stanoes warranted the application of s ^75--SashU Charan Chatterjee v 
Tarak Chandra Chatterjee (8 B L B , 316), Boon^ad Mathoor v Nathoo Shahoo 
(I li B , 8 Oal . 875) 



KUMAR DUKHINBSSUR MALIA &Q [1885] LL.&. 11 Gal, S8l 


Mr Evans t Baboo Mohesh Chunder Ghowdhry, Baboo Ghunder Madhub 
Ohose, Baboo Tara^osono Sen, for appellants, contended tnat s 375 was never 
intended to refer to any case except where the consent was given and existed 
up to recording the compromise in Court This was really a suit for specific 
performance of a compromise, that compromise being a breach of trust on the 
part of the defendant Hara Sundari , that the plaintiff with whom it was made 
did not seek to enforce it, and it could not be enforced at the instance of the 
second defendant Buttonsey Lalji v Poortbai (I L B , 7 Bom , 304) is not in 
point 

Mr Bonnerjee, Baboo Ourudas Bannerjee, Baboo Jugut Chunder Banner^eet 
Baboo Bran Nath Pundit, and Baboo Batnosmr Sm for the respondents con 
tended that s 375 did apply , that the compromise was a proper one to be 
carried out as a fair family arrangement come to after long discussion — 2 White 
and Tudor s Leading Cases m Equity, 5th ed , p 660 Stewart v Stewart (6 
Cl & Pm , 911), 

The Judgment of the Court was delivered by 

Pigot, J — This IS a suit by one Kumar Dukhinessur Malia against 
Maharani Hara Sundan Debi for possession of ceitam property 

The circumstances out of which this suit has arisen are as follows —The 
pioperty m dispute admittedly belonged to Baboo Gobind Prosad Pundit, and 
was disposed of by his will, dated the 4th Asar 1265, m which he purported to 
dedicate it to an idol, Sri Damudor Chunder Jew On the death of Baboo 
Gobind Piosad Pundit his widow entered into possession of [264] this pro 
perty as shebait , and after her, her second daughter Maharani Hara Sundari 
Debi, defendant No 1 in the cause Plaintiff asseits that neither the deceased 
Baboo Gobind Prosad Pundit, not his widow, dealt with the property as the 
property dedicated to the idol, but as family property Further, he submits that 
the will IS void and inoperative, except so far as the religious and charitable 
and other gifts contained therein are concerned, and he claims in his own right, 
and as assignee of one of the heirs under Mitakshaia law, to have the will 
construed, his rights declared, and possession given to him of the property in 
dispute 

In answer, the defendant Hara Sundari Debi asserts that the whole pro- 
perty has been validly endowed by Gobind Prosad Pundit, and that she holds 
as shebait , and she denies that the family is governed by the* Mitakshara 
law 


The written statement of the defendant No 2, Kumar Bamessur Malia, 
supports her answer In paragraph No 4 of his wutten statement he asserts 
that the will created a valid dedication of all the property to the idol In 
paragraph 7 he denies the allegation in the plaint that there never was any 
actual dedication of the estate to the idol Bamudor Ghunder Jew And in 
paragraph 11, after asserting that the Maharani is acting as shebait under the 
will, he goes on to say that she ** has at various times committed breaches of 
trust in order to assist the plaintiff in his present claim 

On these pleadings, ten issues were raised by the lower Court 

While the case was under trial, the parties came to a compromise which 
is to be found at page 112 of the paper book 
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In this compromise it is recited as follows — 

** There are serious doubts as to whether the will of the late Baboo Gobmd 
Prosad Pundit, dated the 4th Asar 1265 B S , will be valid and binding in its 
entirety, and the opinion of most of the vakeels and counsel is, that provisions 
contained in the said will as to the ^heba and worship of Is war Damudor 
Chunder Jew and public charity, &g , &c , and the expenses required for the 
purposes thereof, are proper charges on the estate of the said pundit , and that 
the residue of the properties and the surplus income thereof have not been 
appropriated to Dob \heba [255] (service of the Deity) or public chanties or 
any other purposes according to the will aforesaid , and that they are inheritable 
by his legal hens However, it being highly necessary to save trouble and 
expense of all parties amongst ourselves, and to settle the rights of one another, 
and to remove all uncertainty regarding them, we all thus decide the abovemen 
tioned suit, and settle and define our several rights to the estate left by the late 
Gobmd Prosad Pundit in the manner following ' 

Under the settlement, Bs 20,000 was set apart to defray the expenses of 
the worship of the idol Promothonath Malia, not a paity to the suit, was 
given annas of the residue and the remaining ISi annas weie divided 
between Kumar Bamessur Malia, defendant No 2 and Kumar Dukhinessur 
Malia, plaintiff 

The Maharani retained the management of the property during her 
lifetime 

This petition of compromise is dated the 10th August ] ^83 On the 22nd 
August, that IS to say, twelve days latex, the Maharani presented a petition in 
the Court of the Subordinate Judge, saying that she had entered into the com 
promise under piessuie, did not understand its contents, and asked to be 
lelieved This petition was subsequently verified 

On the 28th August 1883, the case coming on foi hearing before the Sub 
ordinate Judge, he held, on the strength of a ruling of the Sudder Dewani 
Adawlut in the yeai 1851, that the defendant was entitled to recede from the 
compromise before it had been completely earned out by the sanction of the 
Court and judgment recorded 

The case then came before this Court on motion, asking that the Sub 
ordinate Judge be directed to exercise jurisdiction, and give judgment accord 
mg to the terms of the compromise 

The rule which was issued on that motion was discharged But the 
Judges pointed out that the Court below, when dealing with the whole cause, 
would exercise a wise discretion in determining whethei the document was 
binding upon the lady or qpt, m order that when the case came before this 
Court, the whole might be tned out once for all 

After the rule was dischai^ed, the Subordinate Judge, instead of doing 
what he ought to have done, namely, deciding all the [266] issues m the cause, 
restricted his inquiry to the fact whether the Bam was bound by the terms of 
compromise or not, and decreed the suit accordingly We think it is to be 
regretted that he should have done so 

The Mahaiani now appeals urging that under the circumstances the com- 
promise should not be the basis of a decree under s 376 of the Code of Oml 
Procedure The plaintiff supports the allegation, and as a fact receded from 
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the compromise before the judgment had been enteied up in the lower Court 
The person who insists on the compromise being carried cut is Kumar Barnes 
sur Malia, defendant No 2, and his contention is, that the compiomise having 
been effected under s 375 of the Code, no appeal lies In support of that he 
has cited the case of Ruttonsey Lalp v Poonhai (I L R 7 Bom , 304), in 
which an agreement out of Court from which one of the paities wished to 
recede was enforced on motion under s 375 of the Code That section runs 
as follows — “ If a suit be adjusted wholly or in part by an^ lawful agreement 
or compromise, or if the defendant satisfy the plaintiff in respect to the whole 
or any part of the matter of the suit, such agreement, compromise or satisfac 
tion shall be recorded, and the Court shall pass a decree in accordance there 
with, so far as it relates to the suit and such decree shall he final, so far as it 
relates to so much of the subject matter of the suit as is dealt with by the 
agreement, compromise or satisfaction 

This section is not new, I>ut an amendment and modification of a corre 
sponding section in Act VIII of 1859, and, as at present advised, it appears to 
us clear, with great deference to the opinion expressed m the Bombay case, 
that it merely covers cases in which all parties consent to have the terms 
entered into, carried out, and judgment entered up , and does not cover a case 
like the present in which tlie parties or some ot them have declined to carry 
out the agreement before the judgment has been recorded In the first place 
the section states that the decree shall be final, so that if it be applied to oases 
where the agreement is sought to be enforced against an unwilling party, the 
Court would have no power to refuse specific performance although if it had 
been [257] sought to be enforced in a regular suit, specific performance might 
never be obtained Again in the one case, the decree is final in the othei case, it 
IS subject to appeal These considerations lead ub to the conclusion that s 375 
of the Code was never intended to cover cases in which one of the parties is 
unwilling to have the judgment entered up In such a case the decree must be 
considered as a decree for specific performance and not under s 375 of 
the Code 

We think, therefore, that the pieliminary contention of the resiJondent 
that no appeal lies cannot be sustained 

Even assuming that s 375 of the Code is applicable to a case in which an 
adjustment has been lepudiated by either plaintiff or defendant before the 
decree has been recorded, still we find reasons for concluding that that decree 
should not be allowed to stand The Maharani is in possession of the property 
It IS against her that the plaintiff claims relief He has receded from the 
compromise, and so did she , the party seeking to enforce it is the second 
defendant So that we have this peculiai circumstance that, in a suit between 
the plaintiff and the defendant, the second defendant is endeavouring to enforce 
by motion the agreement against his co defendant In other words, he is 
seeking to do what was decided in the case ol Piercy v Young (L R^ 15 Ch D , 
475) he cannot do, namely, to take the conduct of the ^.ase out of the plaintiff s 
hands 

Again, the statement of the lady and the second defendant as to the 
position which this lady holds towards the property, raises a question of 
importance As we understand, the fiist duty of a trustee is to carry out the 
directions of the settlement, except such as aie illegal, and if he has once 
acknowledged himself to be a trustee he cannot set up a title adverse to that of 
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the beneficial owner Here the party who seeks to enforce the compromise, 
and the party who objects, both admit that the lady has no beneficial interest 
in the land, and that she holds solely on behalf of an idol The only ground 
in the recital of the compromise for partitionmg the property among the family 
IS that the trustee and others have some doubts whether the trust is valid 

[ 258 ] Then, again, the lady asserts that the compromise was obtained 
from her by pressure and by misstatement of facts 

Looking then at the whole case, we think that, even if it were one in which 
specific performance should be given, which we are far from saying, the defen 
dant Bamessur Malia must seek such performance in a regular suit 

We are, therefore, of opinion that the decree of the lower Court must be 
set aside, and the case must be remanded for retrial upon the original issues 

Decree set aside and case remanded 


NOTES 

(This view as regards the effect of objection to compromise by some of the parties has not 
been adopted by the Calcutta High Court — (1897) 24 Cal , 908 1 C W N , 597, nor by 
other High Courts —(1885) 8 Mad 482 9 Mad , 103 (1883) 7 Bom , 304 , (1891) 16 Bom 

202 , 12 C P L R , 56 , 5 O C , 49 

The compromise may be oral or written — (1909) 13 C W N 1023 
The Court has power to enter into the fact of a valid compromise — C P C 1908, O 23, 
r 3 , (1912) 15 Bom , L R , 340 , (1899) 23 Mad 101 , (1836) 20 Bom 304 2 0 C , 67 ] 
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APPEliLATB CIVIL 

The Srd February, 1885 
Present 

Me Justice O’Kinbali and Mr Justice Trevelyan 

Lala Dilawar Sahai and others Defendants 

versus 

Dewan Bolakiram and another Plaintiffs 

Moftgagor and moitqage^ Priority — Marshalling of sectiniies — 
Pv/rchaser far value 

Where the owner of ^certain property mortgages it to A, and afterwards sells a j^ction of 
the morttgaged property to B, it is not incumbent on A in smng to enforce his mortgage 

^Appeal from AppeUate Decree No 2837 of 1883, against the decree of H L Oliphant, 
Bsq , J^imal Commissioner of Chota Nagpore dated the 27th of August 1883, affirming the 
decree E G Liliingston, Esq , Deputy Commissioner and Sub Judge of Hazaribagh, dated 
23id of November 1882. 
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to proceed first against that portion of the property which has not been sold by the 
mortgagor 

In this case the plaint stated that the defendants No 1, Lala Dilawar Sahai 
and others, by two deeds, bearing date the 18th of April 1876 and the 5th of 
January 1877 respectively mortgaged to the plaintiffs a two annas share m 
eighteen villages , that, on the 19th of July 1878, the plaintiffs obtained a 
mortgage decree on their mortgage, and in execution of this decree they attached 
the mortgaged properties The defendants filed various objections, but the only 
one material for the purposes of this report were those filed by the defendants 
No 2, the Panray defendants, who claimed as pui chasers of two of the 18 
villages under a deed of sale, dated the 30th of Apiil 1878 , and they claimed to 
have priority over the plaintiffs on the ground that then purchase money was 
applied in payment of a prior mortgage on those villages which had been 
executed in the year 1871 The plaintiffs claim was disallowed, and they 
[259] then brought the present suit for a declaration that the two annas share 
of the defendants No 1 in the 18 villages were liable to be sold undei the 
decree of the 19th of July 1878, for an order for attachment and sale of the 
said two annas, and for general relief The defendants laised the same defences 
as in the previous claim, but the Court of Fust Instance found that the Panravb’ 
purchase was unconnected with any previous mortgage, and gave the plaintiffs 
a decree It was contended bv the Panrays, on the authority of Btshonath 
Mookerjee v Kisto Mohun Mookerjee (7 W R , 483), that the plaintiffs were 
bound to proceed first against the villages, othet than the two which they had 
purchased on the 30th of April 1878, but the Judge held that that case did not 
apply The defendants appealed to the Judicial Commissioner, who affirmed 
the deerre of the Court of First Instance The delendants appealed to the High 
Court * 


Baboo Rash Bekart Ghose and Baboo Kot ana Stndhu Mookerjee lor the 
Appellants 


Baboo Kah Mohun Doss and Baboo Bmsunt Koomar Bose for the 
Bespondents 


The Judgment of the Court (O’Kinealy and Trevelyan^ JJ ) was as 
follows — 

This 18 a suit in which the plaintiffs as mortgagees sue to have it declared 
that certain properties in possession of the delendants are liable to attachment 
and sale as the property of their judgment debtors The defendants have raised 
several issues first, they contend that they are in a position to claim the benefit 
of a prior mortgage , secondly, they say that, efen if that be not the case, still 
they are entitled to throw the mortgagees on other properties to save the 
prope]|||y in their own possession • 


Now, in regard to the first point, we think that the defendants are not 
entitled to the benefit of the first secunty , for there is nothing on the record to 
show the relative dates of the conveyance and the payment of the money , nor 
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18 there any finding by the lower Court that they paid the money to the original 
mortgagee We do not think, therefore, that they have shown they are 
entitled to take the benefit of the first mortgage 


[260] Then, as to the second point, the defendants contend that the 
plaintiff IS not entitled to a declaration that the property is liable to 
attachment and sale, unless he has shown that he has exhausted the other 
property 

Reliance has been placed on two cases leferred to in Story’s Equity and 
Jurisprudence One is the case of Ilaitly v O' Flaherty (L & G temp Plunkett, 
p 208, 1 Beat, 61) This was a suit to deteimine whether a mortgagee of a 
portion of an estate, having paid a Crown debt overiidmg the entire estate, the 
mortgagee was entitled to contribution from the purchasers of the other por- 
tions It was not a case of the present kind In one portioif of the judgment, 
page 216, it is said ** If a mortgagor sells a portion of his equity of redemption 
for valuable or good consideration, the entire residue, if undisposed of by him, is 
applicable in the first instance to the discharge of the mortgage, and in ease of 
a bond fide purchaser ” This case came under the consideration of the Lord 
Chancellor in the case of Averall v Wade (L & G temp Sugden, p 252), and 
there the Lord Chancellor said ‘ The general doctrine is this, where one ere 
ditor has a demand against two estates, and anothei demand against one only, 
the latter is entitled to throw the former on the fund that is not common to 
them both This is a narrow doctrine, and cannot generally be enforced against 
an incumbrancer, who is a mortgagee Whatever may be the equity of the 
creditor with only one security, the mortgagee of both estates has a right to 
compe^k the debtor to redeem, or he may foreclose In Ireland, indeed, there 
would be a decree for sale, and the mortgagee would be entitled to no more 
than his money, and the Court would deal with the surplus in such manner as 
it might think tit, so that the equity might be worked out, but not so in 
England ” So far, therefore, as we can see, there is no support for the con 
tention now put forward that in this suit by a mortgagee we should declare 
that the mortgagees must proceed against the property not in the hands 


* [ The follow] ng criticmiii of Dr Rash Behari Ghosh (who was the appellant's vakil) in hib 
Mortgages (1911) Vol I, pp 498 499, while of help to understand the judgment throws 
additional light onUhe facts of the case, the report here not being full on this point — 


“ It will be noticed that the Transfer of Preporty Act does not expressly provide for cases 
where the payment of the charge is contemporaneous with the purchase of the equity of 
redemption * * * Tt has however been held in a Calcutta case (11 Cal , 258) that the pur 
chaser would not be entitled to the benefit of the prior mortgage in the absence of anything 
to show that the money was pifld by the purchaser himself and not by the vendor out of the 
purchase money I, however, venture to think that this case in the words of their Lord 
ships of the Priv> Council, is likclj not to promote justice and equity but to lead to eon 
fusion, to multiplication of documents to useless technicalities, to expense and to litigation 
If an inoumbranco is paid out of the purchase money can it make any difference whose hand 
aotually pays the money ? In such cases it is the vendee I repeat who redeems and not the 
vendor, as no sane mortgikgor would allow any part of the purchase money to be Mplied in 
redeeming an incumbrance, if such money only reprobents the value of the equity m redemp 
tion as that would simply amount to making a present of the mortgage money to the vendee 
(see sec 66 sub section 1, cl ((/), Transfer of Property Act) I am not aware of any later 
case in which the question has been raised though the point apparently arose in a subsequent 
ease m Calcutta (10 W N , 691) but the rej^rt is so obscure that the judgment is of very 
little use ^'3 
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of the defendants who hold the equity of redemption of a portion 
only ^ 

We therefore think that the plaintiff is entitled to a decree, and dismiss 
the appeal with costs 

Appeal dismissed 

NOTES 


[ 1 MARSHALLING OF SECURITIES— 

Tho criticism of Dr Rash BeJuin Ohosh has been quoted as footnotes to the above judgment 
With reference to this, the Madras High Court in (1905) 29 Mad 217 at 222 observed “ Wc 
should be disposed not to rely on the authority of tho said decisions 11 Cal 258 etc when 
the mortgagee refrains from proceeding against the portion of tho mortgaged property which 
the mortgagor had not parted with and when he seeks to realise the entire debt from those 
portions only of the mortgaged property which have been conveyed by the mortgagor subse 
quent to the mortgage to 1 purchaser without any contract affecting the purchaser s 
nght to have the charge satisfied out of the portion ret lined by the mortgagor — in other 
words, where the mortgagor conveys not merely the equity of redemption but the property 
itself free from any liability to contribute to the mortgage debt That, m such a case the 
purchaser may insist upon the mortgagee proceeding in the first instance against the 
mortgaged property, which is in the mortgagor s hinds would seem to be consonant with 
sound principle and the weight of authority Tho present of course is altogether a 
different case,” in that the interests of other members were sought to be bound under Hindu 
Law 

But this case was explained in (1908) SI Mad 419 18 M L J 229 F B , and it was 

held that the first mortgagee was not bound to proceed first against only such property as 
not included in the subsequent sale by the mortgagor but the Court under sec 88 of 
the Transfer of Property Act exercises its discretion as to which of the properties mortgaged 
should be first sold 

See also Mian/cs V (1911) 2 Gh iiS at 466, where PARKFR, J said, Theequit 

able right of marshalling has never been held to prevent i prior mortgagee from realising his 
securities in such manner and order as ho thinks fit ^ 

If the prior mortgagee satisfied himself out of the puisne encumbered fund the person 
so disappointed is subrogated to the first mortgagee s rights for the amount taken out ol the 
subsequent creditor’s security — see Fisher on Mortga-ges (1910) p G98 pan 1365 

In (1895) 17 All 434, EDGE, C 1 andBANPRlI, J without idverting to the criticism of 
Dr Ghosh, held on the authority of 11 Cal 268 5 Mad 387 9 All 690 that the right of 
a mortgagee to bring any portion of the mortgaged property to sale was not curtailed by the 
mortgagor, subsequently to the mortgage selling a portion of the mortgaged property to i 
third person 

As regards the exclusion oi purcJiasers from the benefit of marshalling see (1903) 31 Cal , 
96, at 102 8 C W N 30 (1897) 24 Cal 746 at 749 750 

11 SUBROGATION— 

The criticism of Dr Rash Behan Ghosh has been given is a footnote to the above Judg 
ment Tho point was not decided in (1905) 2 C L T 288 Sci generally the notes to 10 
Cal 1089 supra 3 


In view of the fact that Dr Rash Behan Ghosh was the vakil for the unsuccessful 
appellant in this case the following criticism of this case in his book of Mortgages (1911) 
Vol I, may be read with interest — ‘ The judgment, as reported which it may be noted in 
passing, would go to show that even a puisne mortgagee cannot claim the privilege of mar 
shalling, IS founded upon a palpable misapprehension of Lord St LEONARDS dictum in Averall 
V Wade (After citing the extract quoted in this judgn^ent he proceeds), in otiher words, 
you cannot marshal so as to compel the double creditor to divide his claim when he seeks to 
foreclose the security If, therefore, two estates are mortgaged to a first mortgagee and one 
only to the second, and the first mortgagee has the right to foreclose, all that the second 
mortgage6can do is to redeem him He cannot compel the first mortgagee to divide his 
claim But where the action is for sale and not foreclosure there can be no question of the 
mortgagee’s dividing his claim, and in countries where the usual decree on a mortgage is sale 
and not foreclosure, no difficultv has ever been felt in applying the doctrine of marshalling 
Indeed Lord St LEONARDS is careful to point out that in Ireland, where the mortgagee is not 
entitled to anything more than his money, the equity of the creditor with only one security 
may be easily worked out, but, adds his Lordship, not so in England p 362 j 
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[aei] OBIGINAL CIVIL 

The Qnd Jt/arch, 1886 
Fbesbnt 

Mb Justice Wilson 

In the matter of Peary Mohun Ghosaul PlaintifiP 

versus 

Harran Chunder Gangooly Defendant 

Jnri^dictton — Act XV of 1882^ ss 18, 19, 38, 45 — Trespass to immoveable 
property, jurisdiction of Small Came Corn t as to — 

Revision — Act XIV of 1882, s 622 

The plaintifC brought a hint in the Calcutta Court of Small Causes to recover damages for 
trespass to certain immoveable property of which ho proved he was in possession the defen 
dant contended that such a suit was one for the determination of a right to or interest in 
immoveable property and was therefore not maintainable in the Small Cause Court 
Held, the Court had jurisdiction to entertain such a suit 
On the 27th February 1884, one Peary Mohun Ghosaul instituted a suit 
m the Calcutta Court of Small Causes against one Harran Chunder Gangooly 
for Rs 36 as damages on account of a trespass committed by the defendant 
in pulling down a pucca privy situate in 13 Furiiah Pooker Street in Calcutta 
In this suit the defendant pleaded (1) that he denied that the pucca building 
was ever in the possession of the plaintiff (2) denied the building was on land 
No 3 Furriah Pooker Street , (3) denied plaintiff s right in the building , (4) 
denied the Court's jurisdiction , and (6) denied that the plaint contained any 
cause of action The suit came on to be heaid, after several adjournments foi 
the purpose of inspecting the premises and otherwise, on the 16th August 1884, 
when the Second Judge of the Small Cause Court gave the following judgment 
1 need not decide the title to the premises this is an action for trespass 
From the documents produced by the defendant it appears that the building 
stands within the boundaries of the land which he has purchased But it is in 
evidence that the plaintiff was all along in possession, and his witnesses have 
proved it I think, therefore, the plaintiff is entitled to damages I allow Bs 25 
The defendant applied for a new trial, but his application was refused 

The defendant then applied to the High Court under s 622 of Act XIV of 
1882, and s* 13 of the Letters Patent, and asked [262] that the record might 
be called for, in order that the judgment of the Small Cause Court might be 
set aside The following were the grounds on which the rule was applied for 
(1) that though the judgment of the Small Cause Court professed to leave the 
question of title undetemainedi the question had been in reality decided, 
inasmuch as it was held that the plaintiff was all along in possession, the 
Court having no jurisdiction to decide that point , (2), that the suit was for the 
determination of a right to, or iifterest in, immoveable property within the mean 
Ing of s 19 of the Presidency Small Cause Court Act of 1882, and as such could 
not be tried by that Court , (3) that if the Court had jurisdiction the Second Judge 
had acted with material irregularity in proceeding to inspect the premises 
A rule was granted calling upon the plaintiff to show cause why the 
judgment and decree of the SmaU Cause Court should not be reversed 

Mr Phtlhps appeared to show cause against the rule, and put in an afS- 
davit proving that the plaintiff had been in possession of the premises No IS 
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Fumah Pooker Lane, foi the last 25 years, and contended that the defendant 
had made out no case for interference, the suit being an ordinary suit for tres 
pass, and dealt with as such , that it was doubtful if the procedure under s 622 
would apply, as the new Small Cause Court Act by s 38 gave a quast appeal to 
the High Court, by a re hearing in cases over Bs 1,000 , and, although we have 
not m our affidavit stated the value of the propert\, yet neither has the defen 
dant shown that it was under that sum That it has not been made out that 
the Court had tried a question of title to immoveable property 

Mr Bonnerjee in support of the rule -It has been said that we have a 
remedy under s 38, and assuming that to be so, s 38 contemplates oases 
which can be properly tried by the Small Cause Court, and this does not fall 
under that category , the damages claimed were Bs 36, so the value of 
the building could not have been over Bs 1,000 I say a suit for trespass 
to immoveable property does not he in the Small Cause Court Under 
s 26 of Act IX of 1850, the Court had formerly jurisdiction in respect of all 
suits for debt or damages , the present Act, however, has no such section, see 
ss 18 and 19 of the Act of 1882 Clause [268] (g) of s 19 forbids such a suit 
If a person obtains damages with regard to immoveable property, he must bo 
interested in the property to get them Suits of the character of els (o) and 
(q) were cognizable by the Small Cause Court undei the old Act, but the new 
Act has taken away that power Section 32 of the old Act says ** The 
jurisdiction of the Court shall extend to the recovery of any demand not 
exceeding the sum of Bs 500, which is the whole or part of the unliquidated 
balance of a partnership account, or the amount or part of the amount of a 
distributive share under an mtestac\ or of any legacy under a will ' 

As regard these matters the new Act has made changes, and has modified 
the former powers of the Court Chapter VII shows what suits for immove 
able property are allowable, and this is not one of those Section 45 shows 
that there is also a class of cases cognizable by the Court in which compen 
nation may be granted, but the present suit is not one ot that class 

Wilson, J —This was a rule gi anted undei s 622 of the Code of Civil 
Procedure to show cause why a decision of the Calcutta Court of Small Causes 
should not be set aside The only ground on which it is contended that it 
should be set aside is the ground of want of jurisdiction The proceedings 
show that the suit was a mere suit for trespass, based on the plaintiff’s posses 
Sion The defence was a denial of possession no question of title was raised, 
and I am asked to hold that the Small Cause Court has no jurisdiction No 
doubt before the present Act the Court had this jurisdiction , but I cannot 
think that jurisdiction is taken away by the new Act , all that is taken away 
IS by s 19, but this is not a suit foi recovery of immoveable property, nor a 
suit for determination of any other right to, or interest in, immoveable property 
No question of title is raised or determined 

I think the rule must be discharged with costs • 

B/ile discharged 

Attorney for Plaintiff Baboo N G Newgje ^ 

Attorney for Defendant Baboo NO Bose 


MOTES 

[Where tiled huts, which being attached to immoveable property partook of the same 
character, were the subject matter m dispute (even as between an attaching creditor and a 
third party), it was held that the Small {Cause Court had no jurisdiction — (1904) 31 Cal *| 
340=8 C W N , 946 
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The High Court can exercise its powers of revision under sec 622, CPC 1862, m respect 
of Presidency Small Cause Courts — (1908) 31 Mad , 490 18 M L J 480 , 11 Cal , 261 , 24 
Cal , 455 , 19 Mad , 190 , 20 Mad , 858 21 Mad , 232 26 Mad 163, cited in 31 Mad , 490 
In (1902) 29 Cal 498, this case was cited and relied on as an authority (with 24 Cal , 
455) for the position that rules affecting the Calcutta Presidency Small Cause Court decrees 
are issued from the Original Side, and that, therefore the Presidency Group Division Bench 
had no jurisdiction over them ] 

[2613 REFERENCE FROM CALCUTTA COURT OF SMALL CAUSES 

The 24th February, 188^) 

Present 

Sir Bichard Garth, Kt , Ohifp Justice, and Mr Justice Wilson 


Nobm Chunder Kurr Plaintiff 

versm 

Rojomove Doasee Defendant 

Limitation Act XV of 1877, s 14 — Exclusion of time of proceeding bonA fide in 
Court for a cause of like nature to want of jurisdiction 

The plaintiff on the Slst March 1864 brought a suit in the Small Cause Court on a 
promissory note dated the 24th April 1879 In his plaint he omitted to set out certain pay 
ments of interest by the defendant which payments (if so set out) would have had the effect 
of saving the suit from being barred by limitation The Judge of the Small Cause Court held 
that on the face of the plaint the suit was barred and rejected the plaint on the 24th April 
1884, under cl (c) of s 54 of the Civil Procedure Code 

On the 25th April 1884 the plaintiff brought a fresh suit on the same promissor} note 
and in his plaint set out how it was that he claimed exemption from limitation Held that 
in computing the period of limitation the plaintiff was not entitled under s 14 of Act XV of 
1877 to exclude the time during which ho was prosecuting the previous suit 

THE plamtifT brought a suit on the Slst March 1884, in the Calcutta Court 
of Small Causes, to recover from the defendant a sum of Bs 1,458 9 9, being 
the balance of principal and interest due on a promissory note made by the 
defendant in favour of Bonomally Chuckerbutty, or order, dated the 24th April 
1879 This ^promissory note was endorsed over to the plaintiff 

The defendant made certain payments on account of interest on the 3rd 
June 1880, 17th January 1881, and the 1st April 1881, amounting m all to 
Bs 210, which payments were endorsed on the said promissory note by the 
defendant’s agent There was, however, no clause in the plaint setting out 
these payments of interest for the purpose of showing that the suit was not 
barred by limitation The learned First Judge of the Small Cause Court, on 
the 24th April 1884, rejected t^e plaintiff’s plaint under s 54 [265], cl (c) of 
the Code of Civil Procedure, it being manifest on the face of the plaint that the 

suit was barred by limitation 

• 

The plaintiff thereupon, on the 25th April 1884, filed a fresh suit on the 
same pf^missory note, inserting in his plaint a clause showing the payments of 
interest above stated, and the fact of the institution of the first suit The 

* Bmajll Cause Court Reference No 9 of 1684, from a demsion of H Millet, Esq , First 
Judge of the C^cutta Court of Small Causes, dated the 10th DeoemW 1884 
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defendant at the hearing contended that the tune dunng which the previous 
suit was pending could not be excluded in determining wnether the suit was 
barred by limitation 

The learned First Judge of the Small Cause Couit was of opinion that the 
plaintiff under the circumstances was not entitled under s 14 of the Limitation 
Act to exclude the time during which he was prosecuting his previous suit, 
and, contingent on the opinion of the High Court on the case next stated, 
dismissed the plaintiff's suit 

This suit IS brought to recover Bs 1,458 9 9 principal and interest due 
on a promissory note payable on demand, and dated the 24tli Apiil 1879 
This note was originally made in favour of Bonomally Ohuckerbutty, and 
endorsed over by him to the plamtid The plaint states The plaintiff 
claims exemption from limitation because of payments of interest amounting 
to Bs 210 endorsed by defendant's agent, Kannai Lai Mullick, who made such 
payments as payments of interest, and endorsed the same on the 3rd June 
1880, the 17th January 1881, and the 1st Apiil 1881, and because of a suit 
instituted by the plaintiff on the Slat March 1884, within three years from the 
last payment of interest, viz , the 1st April 1881, in which suit the plaint was 
rejected by the Court on the 24th April 1884 ' 

“ The present suit was instituted on the 25th April 1884 , if therefore the 
time during which the other suit was pending in this Court cannot be excluded 
in accordance with s 14 of the Indian Limitation Act, the plaint must 
either be rejected or the present suit dismissed ' 

It may be stated here that plaints in this Court can, be rejected at any time, 
they being filed in Court as of course and not presented foi admission This 
IS in consequence of the modified form of the Code of Civil Procedure as appli 
cable to this Court " 

** The defendant has taken the objection alluded to before, viz , that the 
time during which the previous suit was pending cannot be excluded ’ 

* The previous suit, as stated m the present plaint, was instituted on the 
31st March, and the plaint was on the 24th April lejected under s 54 of the 
Code of Civil Procedure, as it was manifest on the face of the plaint that it 
was barred by limitation That plaint was an ordinary plaint on a promissory 
note, no clause claiming exemption from limitation having been inserted This 
being so, can it be said the plaintiff was prosecuting the [266] previous 
proceeding with due diligence, the reason for the failuieof the plaintiff (judging 
by his present statement) being that he had not complied with the terms of 
the last paragraph of s 50 of the Code of Civil Procedure Had he complied 
with that section, and set out the fact of payment of interest as set out in the 
present plaint, the previous plaint would not have been rejected I am of 
opinion that this failure on the part ot the plaintiff is want of due diligence 
on his part In fact, a similar question has already been decided by a Full 
Bench of the High Court at Calcutta, Chunder Madhub Chttckerbutty v 
Btssessuree Debea (6 W B , 184 , B L B , Sup Vol , 553) There tjjie case had 
in the first instance been brought under s6me old procedure not specially 
mentioned By that procedure it was necessary for the jilamtift to set out 
certain boundaries in his plaint He failed to do so and •was non suited The 
question there was whether the time occupied by that proceeding could be 
deducted from the period of limitation when the plaintiff filed a fresh plaint 
in respect of the same subject matter The majority of the Full Bench held it 
could not be deducted The question then had to he decided on s 14 of Act 
XTV of 1869 (the old Limitation Act), but theie is practically no difference as 
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regards diligence between s 14 of that Act and s 14 of the present Limitation 
Act By this decision I am bound, and I may state my own opinion coincides 
with that of the majority of the Full Bench Either party is desirous, in the 
event of the suit being decided against him, that the matter should be referred 
to the High Court, and I think it advisable that it should be so 

Should the Hon’ble Judges of the High Court be of opinion that the plain 
tiff was prosecuting the previous suit with due diligence, it will still be open to 
them to say whether limitation is a * * cause of a like nature to jurisdiction 
The question referred will be whether in computing the period of limitation, 
the plaintiff under the circumstances above set out is under s 14 of the Indian* 
Limitation Act, 1877, entitled to exclude the time during which he was 
prosecuting his previous suit in tins Court ^ Contingent on th^ opinion of the 
High Court my judgment is that the suit be dismissed as barred by limitation 
Mr Pugh appeared on the reference on behalf of the defendant and cited 
Bajendro Ktshore Singh v BuLaky Mahton (1 L R , 7 Cal , 367), and Ghunder 
Madhub Chuckerbutty v Bissesauree Debea(& W R , 184, BLR, Sup Vol , 563) 
No one appeared on behalf of the plaintiff 

The Opinion of the Couit (Gabih, C T , and Wilson, J ) was that the 
question should be answered in the negative 

NOTES 

[For similar cases, see 2-) Mad 621 23 Mad 583 28 Mid 338 12 Cal , 291 This 

ease was distinguished in (1892) 16 Mad , 274 ] 


[267] CRIMINAL REFERENCE 

The 24th Februaiy, 1886 
Preslni 

Mr Jusnch ToTrhNHAMSAND Mr Justice Ghose 

Queen Empv^esb 
versus 

Juggeinath Accused 

Stamp Act (I of 1879), s S, cl 17, and art 52, sch I — 

Receipt — Acknowledgment 

An entr^ made b> *1 creditor in# the khatta book of the debtor, and signed by him for 
the payment of a sum of money in discharge of a debt is a “ receipt ” within the meaning of 
a 3, cl 17, of the Stapp Act, and as such must bo stamped under art 52, sch I, of 
that Act 

This was a reference from the Presidency Magistrate of Calcutta under s 432 
of the Criminal Procedure Code, and the question referred was as to whether 

* Criminal Beferonce No 1 of 1885, by B L Oupta, Esq Presidency Magistrate, 
Calcutta, dated the 8th of January 1885 
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an entry in a khatta book proved to have been signed by the accused was 
a receipt within the meaning o{ cl 17. s 3, of the Stamp Act (Act I of 1879), 
and as such required a one anna stamp under art 52, sch 1, of that Act 
The Magistrate in his letter, referring the case, stated as follows — 
Independent evidence has been given to show that the amount paid was 
in satisfaction of a debt, and the entry also refers expressly to the transaction 
out of which the debt arose The amount in figures and the name of tht 
accused are shown to have been written*by the accused at the time he received 
the payment , and it is admitted that no separate receipt of any sort was taken 
from the accused or from the firm on whose behalf he received the money 

I have seen the rulings in the cases of Brojen lei Coomar v Brornornoye 
Chowdhram (1 L R , 4 Cal , 885), ana Bmja Earn v Eajmohun Eoy 
(I Xj R , 8 Oal , 282), but no general principle is deducible therefrom, and 
the decision in each case must depend on the nature of the paiticular entry 
and of the evidence adduced 

The prosecution was one of seveial ot a like nature instituted bv the 
Collectoi of Calcutta to test the question as to whether such entries did not 
require to be stamped 

Ca68] The entry was contained in the debtor s books, and was as 
follows — 

No 99 
Year 1291 
Date 7th Assar 
Debit side 


Debited to Sebaiam Megraj 


Bs A P 
405 4 0 


Through Juggernath on account of 13th Bysack 

Government note JP 23466 1 piece 500 0 0 

45 

Deduct returned 9^ 12 0 

405 4 0 


And it was proved by the evidence that it lefei red to a previous entry 
detailing the transaction which was the purchase of a bale of cloth, and that 
the sum of Rs 500 was paid to Juggernath, the gomasta of the firm, who 
retained the sum of Rs 405 4, the amount due, and returned the balance, 
Rs 94-12, and that Juggernath made the entry and signed it 

It was also proved by the evidence that it was not the practice to take 
separate receipts, but that the person who received the money made an entry 
of the above nature in the books and signed it 

The Advocate General (Mr Phillips) appeared tor the Crown 
Mr Sale and Mr Chick for Juggernath, the accused 
Mr Phillips —T \\q document amounts to an acknowledgment of the 
payment of money, and therefore is prima ^acie a receipt, and the only 

•[Art 62 --r • 


Description of Instrument l • Proper stamp dut> 

Receipt for any money or other property the amount or value of I 
which exceeds twenty rupees atina J 

See exemptions, schedule II (Ko 15) 
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receipts exempted from duty are those covered by sch II, cl 15 Sub-clause 
(b) of that clause exempts receipts for any payment of money without 
consideration, but that is not the case here, for there can be no question that 
there was consideration for the payment of this sum The entry is also 
signed, and such signature shows the actual receipt by the person so signing 
the amount 

[269} Mr Sale — The form and nature of the document sought to be 
chargeable with stamp duty must be looked at as well as the intention of the 
parties executing it For example, entries in an ordinary cash book of receipt 
of money could surely never be intended to be regarded as receipts [See In 
the matter of Act XVIIl of 1869, and the Uncovenanted Service Bank (I L B , 
4 Cal , 829) , Brojender Coomar v Bromomoye Chowdhram (I , 4 Oal , 885) , 
Btnja Bam v Baj Mohun Boy (I L B , 8 Cal/, 282) , Brojo Oobtnd Shaha v 
Ooluck Chunder Shaha (I L B , 9 Cal . 127)J 

Such entries as this on either side of the account are not intended to 
operate as acknowledgments of money received oi as acknowledgments of debts 
They are made solely for the information of the owner of the book in which 
they appear and for the purposes of his business The fact that the entry is 
made by the person receiving the money, and not by the owner of the book, 
IS immaterial, because otherwise it might equally be said that the entry, if 
made in the presence of the creditor and acquiesced in by him, would be 
su&cient to make it chargeable with stamp duty under the section If the 
entry in question is liable to be stamped, then the corresponding entry on the 
other side of the account would also have to be stamped as an acknowledgment 
of debt Thus each entry in the book would require to be stamped, as well as 
the corresponding entries of payment in the creditor s books If this view of 
the law be the correct one, it would be impossible to keep khattas or native 
books of account, and the system of account keeping in the bazar would be 
completely upset, and serious inconvenience would be occasioned 

Mr Phillips (in reply) — Mr Sale s contention amounts to this, that the 
question to be considered is not whether the document falls within the section, 
but whether it was the intention of the parties that it should fall within it 
This can scarcely be the correct way of looking at it Again, he says, that to 
be liable to stamp duty the document must have been executed with the same 
intention as is ordinarily understood by the act of ** granting a receipt,’ and 
that great inconvenience would be caused by holding that [370] this entry 
requires to be stamped But the Legislature have defined the term leceipt ” 
(see s 3, cl 17), and the word used is ** acknowledged and not ** admitted ’ 
An admission may be to any one, and thus an entry by a man in his own book 
would not come within this section Giving a receipt is merely giving an 
acknowledgment of payment made under cl 1, sch I , acknowl^gment in 
books must be stamped The cases of In the matter of Act XVIII of 1869 and 
the Uncovenanted Service Bank (I L B , 4 Oal , 829), and Brojender Goonuar v 
Bromomoye Chowdhram (k L fi , 4 Cal , 885), were under the old Stamp Act, 
and the words in that Act were different 

The (pinion of the High Court (Tottenham and Ghose, JJ ) was as 
follows — • 

Tottenham, J. — It appears to me that Exhibit B, which was submitted 
to us by the PresideRcy Magistrate with his letter of the 8th January last, 
does come within the meaning of cl 17, s 3 of the Stamp Act (I of 1879), 
The signature of Juggernath and the amount, Bs 405-4, in his handwntmg, 
form, m my opinion, a writing, whereby the debt was acknowledged to have 
been paid off I think so because of the place in which this writing appears, 
namely, against the entry m the debtor’s book where the debtor recorded 
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payment of his debt It is true that we must look to the intention of the 
paries as to what this writing by Juggernath was intended to import , and 
upon the evidenoe I have no doubt that the intention was that what Jugger 
nath wrote should operate as a receipt I think, therefore, that this writing 
falls within this definition of a receipt in cl 17, s 3 of the Stamp Act 

0h0B6| J — I am of the same opinion It seems to me that the entry in 
Exhibit B, coupled with the writing and signature of Juggernath, the gomastah 
of the firm of Megraj, amounts to a receipt within the meaning of cl 17, s 3 
of the Stamp Act 

Mr Sale on behalf of Juggernath contended that in this ca^e the question 
was one of intention, namely, whether the parties intended that the entry and 
signature in question should operate as a receipt I accept this contention as 
perfectly sound, and [271] it seems to me that in every case of the kind it 
should always be a question of intention On turning to the evidenoe of 
Grish Chunder Ghose, the owner of the shop from which the debt in question 
was due, and reading Exhibit B by the light of that evidence, it appears to 
me to be clear that t^e intention of the parties was that the entry and the 
signature to it of Juggernath should have the same effect as a receipt 

Ml Sale also called our attention to several rulings of this Court Those 
decisions, I observe, were passed under the Stamp Act of 1869 The present 
Stamp Act of 1879 is more comprehensive, so far as the definition of a receipt 
is concerned , and it appears that in the cases in which those decisions were 
passed, the true question was whether the particular document which was 
tendered in evidence was admissible in law by reason of no stamp having been 
used The question here is a different one , and on examining the observations 
made by the learned Judges in those cases, it would appeal that if any prin 
ciple of law IS deducible from them as applicable to this case, it is a principle 
rather m favour of the view taken bv the Crown than opposed to it 
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[ II Cal 271 ] 

CRIMINAL BEFBRENCE 

The 19th February 1886 
Pkesent 

Mr Justice Tottenham and Mr Justice Ghose 

Makhan Lai, Saha Petitioner 

veisu^ 

Makhan Chora Saha Opposite Party 

Public nuisance — Obstruction — Enquiry under s 133^ Criminal Proceduie 
Code (Act X of 1882) — Previous orders when no bar to such enquiry — 
Criminal Procedure Code (Act X of 1882)^ s li3 
An application was made under s 133 of the Criminal Procedure Code (Act X of 1882) 
for the removal of an obstruction in a public thoroughfare, but after a personal local mspoction 
by the Magistrate and without any evidence being taken, the parties were referred to a civil 
suit and the order was refused the Magistrate holding that the way was not a public way 
A civil suit was then filed and during its pendenev a second application was made under 
s 133 of Act X of 1882 with a like object which was [2723 refused on the ground that the 
civil suit was pending, and that there was no likelihood of a breach of the peace 
The civil suit resulted in the wa} being held to be a public thoroughfare 
A third application was then made under s 183 to have the obstruction removed, but the 
Magistrate held that in face of the two previous orders, he could not interfere 

Held that the order of the Magistrate was wrong, upon the ground that he was bound to 
make such enquiry and as there neve r had been any enquiry into the matter the first decision 
being no decision at all but a more dictum of the Magistrate upon a personal local investigation 
without hearing evidence ind thus not on judicial enquiry and the secona decision being based 
merely upon the pendenc\ of the civil suit and the previous improper order, and that neither 
of these orders operated therefore as a bar to the Magistrate enquiring into the matter of the 
present complaint 

This case arose out of an application made under s 133 of the Cnminal 
Procedure Code (Act X of 1882) for the removal of an obstruction in the shape 
of a pucca building in a public road It was the third application that had been 
made with the same object 

The fir&t application was made at a time when the building was in course 
of erection in 1881 but the Sub divisional Magistrate, before whom it was 
made, after holding a local examination but without taking any evidence, on 
the 17th July 1881, refused to interfere and referred the parties to the Civil 
Court Thereupon a civil^ suit was instituted for the removal of the obstruc 
tion upon the footing of the pathway being a private one, but that suit, which 
was ultimately taken up on second appeal to the High Court, was unsuccessful, 
and the dAendant's plea that the pathway in question was a public one was 
substantiated 

Pending the hearing of the second appeal a second apphcation was made 
under a 133 for the removal of the obstruction, but the Deputy Magistrate, by 
an order on the 8th September 1883, refused to interfere, upon the ground that 
there was no likelihood of a breach of the peace, and that the question as to 

* Cnminal Revision No 13 of 1866 against the order of Baboo Badha Madhab Bose, 
Deputy Magistrate of Gutwa, dated the idth of November 1884 
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whath^ the path was a public or private one was still pending before the 
Court Against this order the applicant moved the High Court, but 
without success, as the Court refused to interfere till the appeal then pending 
was decided 

[273) The appeal was heard on the 6th Tune 1884 and resulted in a deci 
Sion that the pathway was a public one 

The present application was then made, and an order was issued calling 
upon the opposite party to show cause why the obstruction should not be 
removed The opposite party appeared and hied a written statement, question 
ing the right of the Magistrate to entertain the matter in the face of the two 
previous orders passed by officets holding concuirent jurisdiction with himself, 
and also on the ground that theie was no likelihood of a broach of the peace, 
and that the proceeding was therefore not justified in law The Magistrate 
overruled the said objection, holding tnat a likelihood of a bieacli of the peace 
was not a necessary condition precedent to action being taken under s 133, 
but upheld the other object ion and refused to pass any order in the matter 

Against that decision the petitioner now ipplied to the High Court under 
its revisional powers 

Baboo Ashuto^h Dhtir and Baboo Amhica Churn Bannerjee foi the 
Petitioner 

Baboo Amhica Chaian Bose for the Opposite Pirt\ 

The Judgment of the High Court (Toixi- NHAM and Ghosr, TJ ) was as 
follows — 

Tottenhamf J — It appears to me that the Deputy Magistrate was mis 
taken in supposing that he was precluded from taking up this case by reason 
of the decisions of his predecessors The question was whether the obstruction 
complained of had been erected in a public way On the first occasion when 
an application was made to the Magistrate, it seems that no enquiry was 
instituted, that is, no judicial enquiry , but the Magistrate simply inspected the 
place, and upon that inspection determined that the way was not a public way, 
and therefore refused to interfere Thereupon the complainant went to the Civil 
Court, and attempted to show that the way was a private one, and that he was 
specially hindered by the obstruction In the Civil Court he failed upon the 
ground that it was a public way, and that be had not made out a case sufficient 
to entitle him to relief in the Civil Court 

C274J In the meantime while the decision of the Civil Court was under 
appeal the complainant applied again to the Magistrate upon the strength of the 
fipding of the Civil Court that the way was a public one The Magistrate then 
declined to interfere, not absolutely, but upon the ground that the civil suit 
was still pending, as well as upon the ground that his predecessor had already 
held that the way was not a public one Upoi> the civil proceedings being 
terminated by the decision of a second appeal to this Court, the petitioner 
again applied to the present Magistrate The Magistrate now thinks that, 
notwithstanding the decision of the Civil Couit, he is precluded from interfering, 
because his predecessor thought that the way was not a public one Thus it 
appears that the petitioner is defeated in the Criminal Court, because the way 
IS not a public one, and in the Civil Court because it is a public way We 
thitik that the Magistrate is bound to make an enquiry notwithstanding the 
decisions of his predecessors The last of these two decisions was upon the 
ground, partly that there were civil proceedings still pending, and partly that 
there had already been a decision by the Magistrate The first decision of the 
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Magistrate strictly speaking was not a decision at all, but simply a dictum on 
inspection of the place It is impossible for any Magistrate, without taking 
evidence, to say whether a road is a public thoroughfare or not 

Under the circumstances we think that the rule must be made absolute, 
and the Magistrate directed to come to a decision whether dr not the way is a 
public one , and, if so, whether the obstruction raised should be removed The 
matter of the removal of the obstruction is one entirly in bis own discretion 

OhMOi J, — I am of the same opinion It appears to me that neither on 
the first, nor on the second, occasion did the two previous Deputy Magistrates 
hold any judicial enquiry in the matter of the complaint made before them in 
accordance with the provisions of s 133 of the Criminal Procedure Code That 
being the case, neithei the first nor the second order operates as a bar to the 
Deputy Magistrate enquiring into the complaint upon the present occasion 

Order set aside 


NOTES 


[Where there are sufficient materials, prior disposal is no bar — 5 C W N , 173 
The Magistrate ought not to base his order on his own opinion — 11 Bom 375 ] 


[273] APPEAL FROM ORIGINAL CIVIL 

The 19th Pebiuaiy, 1885 
PRFSENT 

Sir Richard Garth, Kt , Chifp Justice, and Mr Justice Wilson 

Nundo Lai Bose and another Plaintiffs 

versus 

The Corporation for the Town of Calcutta Defendants 

Certiorari — Bengal Act IV of 1876^ ss 88, 104 and 117 — Municipal 
Commissioners, their jurisdiction — Assessment — House 
rate — Annual value — Power of the High Court 

The power of the High Court to quash proceedings on certiorari is not affected by the 
provision of a 117 of the Municipal Act, and if it should appear either on the face of the 
proceedings or upon affidavits that the Commissioners have acted without or in excess of 
lixrisdiction, the Court will interfere 

Pei Wilson J — The words * ** annual value ms 88 of the Municipal Act must be 
taken to mean ‘ annual letting value " 

Qucere — Whether s 104 of the aA; is in the nature of an interpretation clause, or merely 
diveotory as containing instruction to the Commissioners how to proceed when exercising the 
jttrisdioticn conferred by s 88 ? 

This was an appeal from a decision of Mr Tustice PlooT, dated 31st March 
1884 

* Original Appeal No 6 of 1884, against the decree of Mr Justice PiQOT, dated the diet 

March 1884 
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The HS)peal arose out of an assessment made on a certain bouse and 
premises at Bagbazar by tbe Corporation of tbe Town of Calcutta Tbe 
Municipal assessor, upon finding that tbe said house was a family dwelling 
house, and not likely to be let on rent, assessed the house rate upon a supposed 
annual rent calculated on the basis of the costs of tbe buildings and premises, 
and in conformity with the provisions of Bengal Act IV of 1876, the Municipal 
Act, gave notice to the owners that the premises had been valu^ at an annual 
assessment of Rs 4,800, and that the Commissioners would, on a specified day, 
proceed to hear any appeal that might be preferred against the said assessment. 
In pursuance of the notice, the owners preferred an appeal tp the Commis* 
sioners, in which they questioned the principle upon which th^ assessor had 
fixed tbe rate The Commissioners, however, saw no reason tc/ disapprove of 
the principle on which the assess [276]ment had been made , but, as a matter 
of personal favour, it would deem, to the vakeel who appeared on behalf of the 
owners, reduced the assessment from Bs 4,800 to Bs 4,500 Dissatisfied with 
this decision, the owners, on the ground of want of jurisdiction, made an 
application to the High Court on the Original Side foi a writ of certioran, 
to bring up the proceedings of the Commissioners, together with all matters 
connected therewith, and submitted affidavits in support of their application 
A rule was granted on the 3rd Match 1884 The learned Judge, befoie whom 
the rule came up for discussion, although of opinion that it was a case in 
which, if the Court had the power to interfere, it should certainly exercise its 
powers, held that, ** whether the Commissioners in the present case were right 
or wrong m the conclusion they arrived at, oi in their mode of arriving at it, 
the Court could not interfere, as the judicial act done by them was done in 
exercise of the power conferred upon them by the Legislature.” He was, 
moreover, of opinion that, when an assessment made under the Act was under 
the Act confirmed on appeal, it was by s 117 made final and conclusive The 
rule was, therefore, discharged, but under the circumstances without costs 
From that order the plaintiffs appealed 

Mr Ptigh (with him Mr Evanb and Mr Bonnerjee) for the Appellants 
This is a case for certiorari, the rule should have been made absolute Annual 
value means annual letting value All houses must be rated on the same 
pnnciple Under Bengal Act IV of 1876, the Municipal Commissioners had 
no power but to rate all houses in a paiticular way The Act lays down one 
rule for houses that are let, but the Municipality have set up another rule for 
this house They have no power to assess upon the basis they have done 
They have acted entirely out of their jurisdiction, and this Court, like the 
Court of Queen's Bench, can interfere in such a case by cevtioniri The 
following cases were cited The King v The Ti ustees of the Duke of Bridgewater 
(9 B & 0 , 68), The King v Thomas Andrews Adame (4 B & Ad , 61), Bex v 
Bemey Brograve (4 Burr , 2491) , The King v The Inhabitants [2773 of 
Washbrook (4 B & C , 732) , The King v The Chapel Wardens and Overseers of 
the Township of Bilston (5 B & C , 851) , The King ^ TomUnson (9 B & C , 16S) 

The Officiating Advocate General, Mr Phillips (with him Mr O'Kinealy) 
for the Respondents The Court cannot interfere by certiorari Vhere is no 
authority to show that Courts have interfered in such a case The King v 
The Trustees of the Duke of Bridgewater (9 B & G , 68) has no bearing on the 
matter, as that was a ease of appeal and not of certiorari The Commissioners 
in this case do not rOpudiate tbe law, but profess to act under it There was 
no wilful or perverse departure on their part from the law There is nothing 
to show that tbe house has been over assessed The Court cannot hear 
affidavits The faxing of assessments is not a judicial act Every house has 
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to be assessed The house m question is totally untenantable , but the Com- 
missioners had to fix some assessment Qtiem v Chantrell (L B , 10 Q B » 
587) » The Queen on the prosecution of the London and North Western Baihway 
Company v The Overseer of the Poor of the Township of the Foreign of Walsall 
(L B » 3 Q B 457) , The Overseer of the Poor of Walsall v The Directors^ 
etc , of the London and North Western Bailway (L B , 4 App Cas , SO) » The 
King V The Bector^ Vestrymen and Parishioners of St James^ Westminster 
(2 A & E , 241) , The Queen v The Justices of Cheshire (8 A & E , 398) , The 
Queen v James Bolton LI A &E (N 8 ), 66] , Ex parte the Oue^ seers of 
Tollerton [3 A & E (N S ), 792j , The King v The Justices of Monmouthshire 
(8 B & G , 137) were referred to 

Mr Pugh in reply, further cited the following cases — Hudson v Tooth 
(L B , 3 Q B D , 46) , Twinkler v The Boaid of Works for the Wandsworth 
District (2D G & J , 261) , Bex v Hardy (2 Cowp , 579) , The Queen v Myer 
Albert (5 Q B , 37) 

[278] The Court (Garth, C J , and Wilson, J ) deliveied the following 

Judgments — 

Garthi C« J —This is an appeal against an order made by the Court 
below, discharging a rule nisi which had been obtained for a writ of certiorari^ 
to bring up an assessment made by the Commissioners of the Town of Calcutta 
(or the purpose of quashing it 

The rule was applied for by Nundo Lai Bose and Pasupati Nath Bose, 
who are the owners of a family dwelling house in Bagbazar Street, upon which 
the assessment was made , and the ground of the application was, that the 
assessment was illegal, the Commissioners having made it upon a principle 
tvhich the law did not allow 

The learned Judge of the Court below was of opinion that the assessment 
was made upon a wrong principle , but he considered that in making it the 
Commissioners were acting within their powers, and consequently he had no 
authority to interfere 

The matter has now come before us on appeal , and, as to the facts of 
the case, or the general law applicable to the issuing of the oettiorari, there 
seems little or no question 

The authority of this Court to remove the proceedings of interior Courts 
in the exercise of their judicial functions, is undoubted It is an authority 
derived from the old Supreme Court, and is similar to that which was exercised 
by the Court of Queen’s Bench in England , and, if the Commissioners in this 
case were exceeding their jurisdiction in making the assessment, it seems clear 
that we have the power to quash it upon certiorari notwithstanding the 
provision m s 17 in the Calcutta Municipal Consolidation Act, 1876 

That section merely means that the assessment shall be final and conclusive 
when the Commissioners have made it in the exercise of their powers [see 
Bex V Moreley (2 Burr , 1041) , Bex v Plowright (3 Mod Bep , 95)J , but if 
they have S(Cted without jurisdiction the certiorari is not taken away by a 
clause of that kind , and the waitt or excess of jurisdiction may either be shown 
upon the proceedings themselves, or may be brought before this Court 
[879] upon affidavits See Bex v Long (1 Man & B , 139) , Bex v Sheffield 
and Manchester Bailway Company (11 Ad & E , 194^ 

1, therefore, entirely agree with the learned Judge in the Court below that 
the only real question m the case is, whether the CommissionerB in Tn«.ir»i^e 
this assessment were acting within their powers 
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Let US see, therefore, what their powers are — 

By s 64 of the Act, the Commissioners at the Quarterly Meeting to be 
held in October of each year, are to hx the rates, at which the rates and taxes 
levied under the Act are to be imposed for the succeeding year Then by 
s 88 they are to impose upon all houses and land within the town of Calcutta 
certain annual rates, and, amongst others, a house late, which is to be calcu- 
lated on the annual value of such house and land , and, lastly, by s 104, the 
estimated gross annual rent at which any such house or land might reasonably 
be expected to let from year to year, shall (for the purpose of any rate to be 
imposed under the Act) be held and deemed to be the annual value of such 
house 01 land 

Now, for the purpose of determining what the powers of the Commis 
sioners are in imposing these rates, 1 think that ss 88 and 104 must be read 
together, the one being explanatory of the other The rates which the Com 
missioners impose are to be calculated on the annual value of the property 
rated (s 8b) , and what is meant by the annual value of the pioperty rated is 
the gross annual lent at which such property might be expected to let from 
year to year (s 114) These being the powers of the Commissioners, let us 
now see what they did in this particular case 

The family dwelling house of the applicants was lated in October 1883 at 
Bs 4,500 a >ear , and Mahatab Chunder Mullick, the assessor to the Corpora 
tion, describes in paragraph 10 of his aihdavit the principle upon which it was 
rated 

After stating that the house and premises in question foim the joint family 
dwelling house of the applicants, and that it is difiticult to determine what is a 
reasonable rental for such houses C280J which are built, not with a view to 
letting, but for the residence and convenience of the owners, he goes on to say 
In assessing the said premises No 65, Bagbazar Street, I estimated the total 
expenditure on the building and land at Bs 1,80,000, and I assessed the gross 
annual lent at which the said house and premises might reasonably be expected 
to let from year to year at Bs 4,800, being at the rate of 2i per cent on the 
said sum of Bs 1,80,000 

From this assessment the applicants appealed to the Commissioners under 
8 114 of the Act, and their appeal was heard on the 15th of January 1884 

On this occasion Baboo Sharoda Gharn Muter, a vakeel of this Court, 
appeared on behalf of the applicants He says, in his affidavit, that he pointed 
out to the Commissioners that the former assessment of the house in question 
was made by Mr Williamson (of the hrm of Mackintosh, Burn d Co ) at a 
rental of Bs 115, and he produced certificates both fiom Mr Williamson and 
from Baboo Nilmoney Mitter (who is a Civil Engineer and Surveyor well 
acquainted with the neighbourhood in which the house is situate) to the pflect, 
that the house would not let from year to year for m^ore than Bs 250 a month 

He then says in paragraph 9 of his affidavit " The said Commissioners, 
however, would not listen to my contention, and said that they could not place 
any reliance on those two certificates as against* the assessment made by their 
own assessor , and although they were perfectly aware that the house and 
premises in question would not, if let, produce Bs 250 ^ month, and prob 
ably not Bs 200 a month, being a native family dwelling house, and situate in 
an out-of the way place , consequently the probable rent the premises might 
yield could not be the criterion of assessment, and considering the size of the 
buildings they did not think that an assessment of Bs 4,800 per annum was a 
high assessment , but, inasmuch as I had argued the appeal, and had formerly 
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been one of the Commissioners of the Town of Osloatta, they would, for m> 
ssiko, reduce the annual value to Bs 4,500, and adjudieated acoordmgly that 
the said house and premises should be assessed for house rate at the annual 
v^lue of Bs 4,500 ” 

CS81] It seems to me that this statement of Baboo Saroda Cham Uitter 
18 virtually uncontradicted 1 am satisfied from the a&davits that the Com 
missioners adopted the assessment of their own surveyor, based, as they knew it 
was, upon a percentage of the estimated cost of the buildings in entire dis 
regard of the principle, which they were bound by law to adopt as the basis 
of their assessment, namely, the gross anntuil rent at which the house might be 
expected to let from year to year 

It may be that the Commissioners on the hearing of the appeal might have 
reasonably required the attendance of Mr Williamson , and that his evidence 
and that of Baboo Nilmoney Cham Mitter should have been brought before them 
m the regular way, and not by the mere production of a certificate But their 
decision did not rest upon any point of this kind They adhered to their own 
surveyor’s assessment upon the ground that it was properly made, and they 
refus^ to be guided by the principle laid down m s 104 of the Act 

In this it seems to me they acted beyond their powers They had no 
right whatever to make the assessment upon any other basis than that which 
the Act prescribes The principle upon which they ascertained the annual 
value of the premises appears to me to have been obvioudy fallacious , but 
whether it was so or not, it was an arbitrary test, and one which the law does 
not sanction 

The assessor might just as well have estimated the rental upon the 
amount of the applicant s private income as upon the original cost of the 
building 

It may be, no doubt, that in assessing joint family property of this nature, 
some difiiculty may often arise The principle of rating upon which the Com- 
missioners are directed to proceed is the same which is adopted in England , 
and similar diihculties anse there in the case of gentlemen s parks and mansions 
which are laid out for residential purposes, and not for sale or letting But 
such properties are, neveitheless, constantly rated upon the basis of their 
annual letting value 

It IS, of course, no part of our duty to say how such valuations should be 
made We have only to see that, in making them, the Commissioners act 
within their powers As they have failed to [282^ do so in this instance, I 
think that the older of the Court below should be reversed, and that the rule 
nisi for the cerltorat i against the Corporation should be made absolute 

The applicants will be entitled to the costs of the rule against the Corpo 
ration in both Courts upon scale No 2 

Wilson, J • — I am of^the same opinion I take the same view of the facts 
as the Chief Justice has taken , and on the facts it is abundantly clear that the 
assessment upon the applicants was improperly made The question is, 
whether the error was an exqpss of jurisdiction, or amounted only to a mis 
carnage on the part of the Commissioneis while acting within their junsdiction 
If the error goes to jurisdiction, we can, and ought to, interfere by certiorari , if 
not, we have no power to do so 

This question is not free from difficulty, but I’^ave come to the conclusion 
that the error committed does go to jurisdiction Three sections of the 
Calcutta Municipal Consolidation Act, 1876, am makenal Beetion64 requires 
the Commissioners at their Quarterly Meeting m October of each year to ** fix 
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the rates at which the rates and tasres hereinafter mentioned shall be imposed 
for the >ear commencing on the first day of January then next ensuing ” That 
section only gives power to fix the general standard of rating, and has nothing 
to do with the assessment of the individual properties upon which the rates are 
to be charged Thid is dealt with in s 88, which says The Commissioners 
shall, as provided m s 64, impose upon all houses and land within the town 
the following annual rates, which shall be calculated on the annual value of the 
said houses and lands Under this section the Commissioners have power to 
impose on any house or land a rate calculated on its annual value not on any- 
thing else Now, if we had nothing but these words to guide us, 1 should say 
that in such an act value must mean money value, and that the annual value” 
of a house must mean the annual money benefit derivable fiom it, and could 
not mean any percentage on its cost ' 

But the whole system of taxation and assessment under the Act 
in question is obviously borrowed in its general outlines from English 
Bating Acts In such \cts in England the words ** annual value ’ are in 
familiar use, and have long received a settled con-[888]struction Annual 
value ” has always been held to mean annual letting value, and I think we 
ought to give the words the same meaning here If this be so, the Com 
missioners ave shown to have exceeded their jurisdiction upon the language of 
s 88 alone, without the aid of s 104 

Section 104 makes the intention of the Legislature quite clear It says 
“ The estimated gross annual rent at which any house or land liable to rate 
under this Act might reasonably be expected to let from year to year shall, for 
the purposes of any rate to be imposed under this Act, be held and deemed to 
be the annual value of such house or land The value of land so estimated 
shall not include the value of any machinery thereupon ” 

This section first removes any doubt that might without it have arisen as 
to annual value meaning annual letting value Secondly, it provides in favour 
of the public and against the person assessed that annual value is to mean 
gross rent, whereas it would otherwise have meant net rent, that is the gross 
rent, less the necessary outgoings, as was held by the House of Lords in 
Dobbs V Chrand Junction Waterworks Company (L B , 9 App Cas , 49) 
Thirdly it gets rid of a possible ambiguity as to machinery 

This section, or so much of it as I have cited, may be regarded as in the 
nature of an interpretation clause explaining the meaning of the words in the 
earlier section If so the two must be read together And then it is, I think, 
quite clear that the Commissioners have exceeded their jurisdiction 

On the other hand this section may be read as only directory, as contain- 
ing instructions to the Commissioners how to proceed when exercising the 
jurisdiction conferred by s 88 In that case a breach of the provisions of 
B 104 would not go to jurisdiction But if so, as I have already pointed, the 
excess of jurisdiction in this case is, in my opinion, apparent from s 88 alone 
without the aid of s 104 

Appeal allowed 

NOTES 

[The Oourtfl have power to deal with the question whethejr a certain assessment is 
ultra vtrea or not -^1908) 35 Cal , 869 13 C W N , 709 7 C L J , 631 

There have been several slstutory definitions of the words * annual valm ’ in various 
Indian Enactments, a list of which is given in Mr Lalvndt Prasad* s * Judicial Interpretation 
of Indian Statutes *] 
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The 6th Februaiy 1886 
Pbbsent 

Mr Justice Mitter and Mr Justice Trevelyan 

Durga Pershad and another Defendants 

versus 

Ghosita Goria Plaintiff 

LimttaUon — S%vtt foi abatement of rent — Suit for appoi tionment of rent — 
Bengal Act VIII of 1869, s 19 

In 1877 certain butwarn procoedinge wore terminated and the amount of land held by 
the plaintiff in the portion of the estate allotted to the defendant was ascertained The rent 
payable was admitted to be at the rate of Hs 4 per big^ah In 1881 the defendants sued the 
plaintiff for rent of a larger amount than the plaintiff admitted to be due, and obtained a 
decree on the 31st May 1881 On the iOth September 1881 the plaintiff yistituted a suit 
nominally under the provisions of s 19 of Bengal Act VIII of 1869 for abatement of rent 
upon the ground that the defendants were seeking to charge him rent upon a larger amount 
of land than he actually held The defendants pleaded that the suit was barred by limitation 
as being brought more than one year after the cause of action accrued The Court found 
that the amount of land held by the plaintiff was the imount stated by him m his plaint 
and not that alleged by the defendants 

Held, that the suit was rather one for the apportionment of rent after the butivaia 
proceedings and not one for abatement of rent and that it was not barred by limitation, 
inasmuch as the period allowed for such suit must be taken to be six years and not one year 

In this case the plaintiff held a jote under the defendants and their co 
sharers, who were jointly in possession of an estate paying revenue to Govern 
ment In the year 1677 the estate was partitioned, and out of the lands held 
by the plaintiff a plot, measuring about fifteen cottahs as ascertained by a 
measurement by an Amoen, was allotted to the defendants as their share It 
was not disputed that the rent payable in respect of the land was at the rate 
of Bs 4 per biggah After the partition the defendants enforced a payment 
from the plaintiff of Bs 5 odd on account of the land held by him which 
formed the shares allotted to them on the partition On the 31st May 1881 a 
decree was passed [2S8] against the plaintiff by the District Judge m a suit 
brought by the defendants for rent for a laiger amount than the plaintiff 
contended was payable by him The plaintiff, therefore, on t)ie 20th September 
1881, instituted the suit nominally under the provisions of s 19 of Bengal Act 
YIII of 1869 for abatement of rent, and for a declaration that he was only bound 
to pay rent at the rate of ^s 4 per biggah for the amount of land held by him 
The defendants contended that the suit being one for abatement of rent 
was barred by limitation, in tl\p.t it was brought more than one year from the 
date in which the cause of action arose, namely, the date of the conclusion of 
the partition proceedings, and that as the local biggah was smaller than the 
ordinary biggah, of which fact the plaintiff was aware, he was not entitled to 
the relief he sought The Munsiff found that the amount of land held by the 

* Appeal from Appellate Decree, No 1905 of 1883, against the decree of J Fasford Esq , 
Officiating Judge of Patna dated the 11th April 1888, affirming the decree of Baboo Kedar 
Nath Boy, Third Munsifi of Patna, dated the Slst of May 1882 
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plaintiff was what he stated it to be, and that the defendants had failed to prove 
their contention as to the size of the local biggah, and also that the suit was 
bai^red by limitation, and gave the plaintiffs a decree 

The lowei Appellate Court dismissed the defendants’ appeal agreeing 
with the Munsif as to the finding of fact as regards the size of the local biggah, 
and the quantity of land held by the plaintiff, and holding that, as the plain 
tiff’s cause of action accrued from the date of the deciee passed against him on 
the Slst May 1881, the suit was not barred by limitation 

Against this decree the defendants now specially appealed to the High 
Court, on amongst other giounds, that the suit was barred b\ limitation and 
should have been dismissed 

Baboo Strtsh Chunder Choivdknj foi the Appellants 

Mr H E Mendies for the Respondents 

The Judgment oi the Higli Couit (Mittfr and Trfvelyan, JJ ) was 
as follows — 

The ground of appeal that has been mainl> aigued before us is that the 
plaintiff’s suit being for abatement of rent, it is barred by limitation, inasmuch 
as it was ndi brought within one year fiom the date of the cause of action 

[ 286 ] It 18 true that the Courts below have tried this suit as one for 
abatement of rent undei s 19 of Bengal Act VIII of 1869, but looking to the 
plaint and the facts Admitted by both parties it appears to us that it is not a 
suit for abatement under s 19 of Bengal Act Vlli of 1869 The admitted 
facts are these The plaintiff held a jote under the defendants and his co 
sharers who were jointly in possession of an estate paying revenue to Govern 
ment A hutioaro was effected of this estate in 1877 and, out of the plaintiff’s 
sate lands, a plot of land, measured by the Ameen, fifteen cottahs, fell to the 
puUt or divided share of the defendants The plaint further alleges that the 
rate of lent at w^hich he held the while the estate was joint was Bs 4 pei 
biggah On partition the defendants demanded and enforced payment of Rs 5 
on account of the fifteen cottahs plot that fell to the defendants’ putti 

The plaintiff brought this suit, according to the plaint, under s 19 of 
Bengal Act VIII of 1869 for abatement of rent, but from the facts stated, and 
which are not disputed, it is quite cleai that this is not a suit for abatement 
under s 19 The plaintiff does not say that there has been any diminution in 
his holding , but what he says is, that by its division into several puttis or 
shares it has become necessary to apportion the lent payable to the different 
landlords who obtained distinct piittis under the partition and that on a proper 
adjustment of the rent, he would not be liable to pay the rent which the defen 
dants have lealized from him This is not, therefore, a suit for abatement of 
rent, but a suit for apportionment of rent and for a declaration that after 
butwara, the share of the rent which the plaintiff is» liable to pay to the defen 
dants IS as it is stated in the plaint 

The cause of action of this suit arose in the year 1877, and the suit was 
brought m September 1881, that is, within six years There is no special 
provision m the Limitation Act regarding a suit of this description, and there 
fore SIX years is the period of limitation within which the plaintiff would be 
entitled to bring a suit of this description That being so, we are of opinion 
that the present suit is not barred by limitation 

C2873 Two other points have been raised and argued before us which 
mainly depend upon this, viz , whether the local biggah was smaller 
than the ordinary biggah Upon this point the lower Courts have come 
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to the oonolusion that the defendants have not made out their oontention 
In second appeal we cannot interfere with this finding of fact 
The appeal is dismissed with costs 

Appeal dismissed 

NOTES 

[In 15 Mad 492 it was held that a suit for apportionment of aisesament between 
CO sharers under a single patta did not fall under Art 120 but that such a suit may be brought 
so long as their joint liability lasts ] 

[ 11 Cal 287 ] 

APPELLATE CIVIL 


The Mh January 1885 

Present 

Mr Justice Mitter, and Mr Justice Pigot 

Mahomed Hossein One of the defendants 

versus 

Purundur Mahto, on Ins death his son, Hem Lai Mahto Plaintiff 

Limitation — Suit to set aside sale held in execution of a decree — Execution 
Act XV of 1877 (Limitation Act)^ ss 4 and 14 and sch //, art 12 — 

Civil Procedure Code (Act XIV of 1882j, ss 811, 312 
If in an application for execution the Court erroneously holds that the application is not 
barred and orders a sale the order, though erroneous and liable fo be set aside in the way 
presented by the procedure law is not a nullity, but remains m full force until set aside, and 
a sale held in pursuance of such order is, until set aside, a valid sale a suit to set aside 
such a sale is governed by art 1 2 cl {a) f of sch II of Act XV of 187 1 

The word disallowed in s 312 of the Civil Procedure Code has no reference to an order 
passed on an appeal, but refers to the disallowance of the objection by the Court before which 
the proceedings under t» 311 are taken 

On the Kith June 1878 a judgment debtor filed a petition objecting to execution of a 


decree against him proceeding on the ground that the decree was barred On the 18th 

^Appeal from Appellate Decree No 985 of 1883 against the decree of H Beveridge, Esq , 
Judge of Patna dated the 26th of March 1883, reversing the decree of Baboo Jogesh Ohunder 
Mitter, Roy Bahadoor Subordinate Judge of that district dated the 25th of March 1882 

iTArt“l2 - “ “ ■ ■ 

Description of suit 

• 

1 1 

1 Period of 

1 limitation 

1 

j Time from which period 

begins to run 

To set aside any of the following 

One year 

When the sale is confirmed, or 

soles — 

would otherwise have become final and 

(a) sale in execution of a decree 


conclusive bud no such suit been 

of a Civil Court 
(b) sale in pursuance of* a 
decree or order of a Gollec 
tor or other officer of 


brought ] 

reveifue , 

(c) sale for arrears of Govern 
ment revenue, or for anv 
demand recoverable as such 
arrears 

(<!} sale of a patni taluq sold ' 
for current arrears of rent i 
ExpUmatton — In this clause 1 
* patni ’ includes any intermediate 
tenure saleable for current arrears 
of rent 
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1 
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November 1878 that objection was overruled and certain of his property sold Against the 
order overruling his objection the judgment debtor appealed and ultimately on the 13th 
January 1880 the order was set aside by the High Court, and che decree was held to have 
been barred Pending these proceedings the judgment debtor also on the 17th December 

1878, applied, under the provision of s 311 of the Civil Procedure Code (Act XIV of 1382), to 
set aside the sale on the ground of material irregularity but that application was ultimately 
rejected on the 17th May 1879 and the sale was confirmed on the 21st May 1879 

On the 2nd April 1880, the judgment debtor applied to set aside the sale on the ground 
that the decree, in execution of which it had tiken place, [288] had been held to be barred 
and though an order setting aside the sale was made by the Original Court it was subse 
quontly set aside by the High Court on the 13th April 1881, as having been made without 
jurisdiction The judgment debtor now brought a suit on the 4th January 1882, upon the 
same grounds to sot aside the sale and recover possession 
Held, that the suit was barred 

The facts of this case, so far as the> are mateiial, were as follows — On 
the 18th November 1878, certain property belonging to Purundur Mahto, the 
father of the respondent, who was the plaintiff, but who died pending the 
appeal, was put up for sale in execution of a decree obtained by one of the 
defendants against him, and purchased by the present appellant, Mahomed 
Hossein On the day on which the sale took place, and immediately prioi 
thereto, an objection raised by Purundur Mahto by a petition filed on the 
15th June 1878, objecting to the sale proceeding on the ground that the 
execution of the decree was barred by limitation, was overruled After 
the sale Purundur filed an appeal against tihe order, finding that the 
execution of the decree was not barred, and also applied to have the sale 
set aside on the ground of material irregularity in publishing it, etc The latter 
application was filed on the 17th December 1878, was rejected on the 17th May 

1879, and, though an appeal was preferred against such rejection, the order of 
rejection was confirmed on the 24th March 1880, and the sale was ultimately 
confirmed on the 21st May 1880, and a certificate granted to the purchaser, 
the present appellant 

On the 5th July 1879 the Judge decieed the appeal preferred against the 
order of the 18th November 1878 finding that the decree was not barred, and 
held that the decree was barred , and though an appeal was preferred to the 
High Court, the decision of the Judge upon this point was upheld, and that 
appeal dismissed on the 13th January 1880 

The judgment debtor Purundur, thereupon, on the 2nd April 1880, applied 
to the Subordinate Judge to have the sale set aside upon the ground that 
the decree, in execution of which the sale had taken place, had been found 
to be barred, and that application was granted on the 13th September 
1880 , but an appeal being preferred, the older then passed was set aside by 
[289] the High Court on the 13th April 1881, ifpon the ground that it was 
made without jurisdiction 

Purundur, thereupon, on the 4th January 1882, instituted the^resent suit 
for the purpose of setting aside the sale, and having possession of the lands 
which had meanwhile been taken possession of by the auction purchaser The 
first Court dismissed the suit, holding that it was barred by limitation, but on 
appeal that decision was reversed, and the plaintiff obtained a decree 

The lower Appellate Court was of opinion that Ait 12 of Sch II of the 
Limitation Act did not apply on the ground that the execution sale was in 
reality a nulh^, as the decree being barred by limitation the Court had no 
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jurisdiction to direct any sale m execution thereof , and that, even if Art 1& 
did apply, the provision of s 14 entitled the plaintiff to deduct the penod from 
the 2nd April 1880, to the 13th Apnl 1881, when he was endeavounng by liti*- 
gation to set aside the sale That Court also held that the sale could not be 
said to have been confirmed on the 21st May 1879, as that order was appealed 
against, and the appeal was not disposed of up till the 24th March 1880, and 
that the action of the Court in confirming the sale could not affect the right of 
the parties 

The defendant, Mahomed Hossem, now specially appealed to the High 
Court 

Mr C Gregory and Baboo Jogendro Chunde) Ghose foi the Appellant 

Baboo To ruck Nath Palit for the Bespondent 

The Judgment of the High Court (MiTTER and PlfrOT, JJ.) was as 
follows — 

The facts of this case are briefly as follows — In 1878, execution of a 
money decree against the plaintiff was taken out, and the property in dispute 
was attached On the 15th June 1878, a petition was filed by the plaintiff, 
objecting to the proceedings in execution on the ground that the deciee was 
barred by limitation On the 18th November 1878, the Court executing the 
decree overruled this objection, and the property in dispute was sold at auction 
for Bs 90 Against this order the plaintiff preferred an appeal 

[ 290 ] On the 17th December 1878, before the appeal was heard, the 
plaintiff made an application under s 311 of the Code of Civil Procedure to set 
aside the sale on the ground of material irregularity in conducting it This 
apphcation was rejected on the 17th May 1879, and the sale was confirmed on 
the 21st May following 

The appeal against the order of the Original Couit overruling the plea of 
limitation was heard on the 5th of July 1879, and the Appellate Court decreed 
the appeal, holding that the deciee was incapable of execution as barred by 
limitation This decision was confirmed by the High Court on second appeal 
on the 13th January 1880 On the 24th March following, the District Judge 
on appeal confirmed the order of the lower Court reiecting the plaintiff’s peti 
tion under s 311 of the Civil Procedure Code 

On the 2nd April 1880, the plaintiff made an application to the Original 
Court to set aside the sale, on the ground that the decree at the time it was 
held was baned by limitation The Court, apparently acting under s 316 of 
the Civil Procedure Code, set aside the sa^e on the 13th September 1880 On 
the 13th April 1881 this Court, on the motion of the defendant, set aside the 
order of the 13th September 1880 as passed without lurisdiction 

The present suit was brought on the 4th January 1882 foi possession of 
the property in dispute, whwjh was sold on the 18th November 1878 by setting 
aside the said sale 

The Gqiirt of First Instance dismissed the suit, but the District Judge on 
appeal has, reversing the decree bf the lower Court, awarded a decree m favour 
t>f the plaintiff Against the decision of the District Judge, the present appeal 
has been preferred by (the auction purchaser 

The parties joined issue upon the question whether the defendant auction 
pui^aser was or was not a mere benamidar for the defendant decree-holder 
Both Courts have concurrently found that it had not been established that 1:^ 
was benamidar of the decree holder That question being on^of fact, is there 
fore no longer open in this second appeal * 

4 


996 



PUBUKDUB MAHTO [1885] I L R« 11 Cal, 291 

One of the grounds upon which the suit was dismissed by the Subordinate 
Judge was that it was barred by limitation under [291 j clause (a) of Article 12 
of the second schedule of the Limitation Act, which says that in a suit to set 
aside a sale m execution of a decree, the period of limitation is one year from 
the date when the sale is confirmed 

The lower Appellate Court is of opinion that this article is not applicable 
because the execution sale in this case was a nullity The District Judge holds 
that the decree being barred by limitation the Court had no jurtsdtction to 
direct any sale in execution thereof One of the contentions of the defendant 
auction purchaser, before the District Judge, was that the decree was not 
barred by limitation, and that as he was not a party to the proceeding in 
which it was held that it was so bailed, he was not bound by the decision 
ai rived at in it But the District Judge overruled this contention on the ground 
that he purchased the property v hen that proceeding was pending, and that 
therefore on the doctrine of hs pendens he was bound by the final decision in 
that proceeding 

The District Judge was further of opinion that, even if the article in ques 
tion be held to be applicable, the present suit would not be barred hy limitation 
He arrives at this conclusion in the following way — In the first place he thinks 
that the date of the confirmation of the sale is not the 2l8t of May 1879, when 
the Court m which the sale was held, held a proceeding confirming the sale 
He 18 of opinion, therefore, that upon the proper construction of s 312 of the 
Civil Procedure Code, the Court had no powei to confirm the sale then But 
the date when the sale should be held to have been confirmed according to 
the provisions of the Civil Procedure Code, was the 24th of March 1880, when 
the District Judge dismissed the appeal in the proceeding under s 311 

In the second place the District Judge holds that the plaintiff is entitled 
under s 14 of the Limitation Act to the deduction of the time which elapsed 
between the 2nd of April 1880, (when the plaintiff applied to the Subordinate 
Judge to have the sale set aside on the ground that the decree had been 
declared by the highest Couit to be barred), and the 13th of April 1881, when the 
High Court reversed the ordei made by the lowei Court in that proceeding in 
favour of the plaintiff There is no [2923 doubt that if this period be deducted, 
and if the correct starting date be the 24th of March 1880, the suit would be 
within time 

It seems to me that the District Judge is in erior in holding that this suit 
IS not barred under clause (a) of Art 12 of the second schedule o£ the Limita- 
tion Act 

The District Judge is in error in holding that inasmuch as the Court had 
no 3 uri 8 diction to enteitain the application of the decree holdei for the sale of 
the disputed property in consequence of the decree barred by limitation, 
the sale itself was a nullity Section 4 of the Limitation Act directs that an 
apphcation made after the period prescribed in the Act shall be dismissed This 
direction in the section in question does not take away the ]uri8di(ffiion of the 
Court m respect of the application in any way If the Court erroneously holds 
that the application is not barred, the order of the CourJ, though erroneous 
and liable to be set aside in the way prescribed in the procedure law, is not a 
n ulli ty, but remains in full force until set aside Therefore, the sale hel^ in 
this case was a valid sale until it was set aside 

That being so, clause (a), Art 12 of the second schedule of the Limitation 
Act clearly appli^ to this suit According to the article in question the period 
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of limitation begins to run from the time when^he sale is confirmed In this 
case the sale was confirmed on the 2l8t of May 1879 The Distnct Judge is of 
opinion that the word “disallowed’* in s 312 of the Civil Procedure Code 
means “disallowed” by the Appellate Court It seems to me that the section 
does not admit of this construction The words of the section leave no discre 
tion to the Court in the matter of the confirmation of the sale after the objec 
tion IS disallowed It says that the objection, being disallowed, “the Court 
shall pass an order confirming the sale ” The objection to the sale was 
disallowed on the 17th May 1879, and the sale was confirmed on the 21st May 
following The date of the confirmation of the sale was therefore the 2l8t May 
1879, and not the 24th March 1880 as held by the District Judge Taking the 
21st May 1879 as the starting point, the present suit was not brought within 
one year, even if the time [293 j deducted bv the District Judge be held to have 
been rightly deducted The suit is, therefore, barred by limitation 

The decision of the lower Appellate Court will, therefore, be set aside, 
and the plaintiif’s suit dismissed with costs in all the courts 

Appeal allowed 

NOTES 

[A question of limitdition is not one afiecting jurisdiction — (1898) ‘26 Cal 789 
The manner m which Art 1‘2 is affected bv sec 7 wis considered in (1894) 17 Mad 316 
Where the sale in execution wis not luthoriscd by the decree Art 1‘2 was hold not to 
‘ipply —(1897) 19 All 308 ] 
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APPELLATE CIVIL 

The Mh Febrmn/ 1H85 
PKEShiNT 

Mr lubiicL Mitter and Mr Justice Field 


Abilak Roy and others Delendants 

versus 

Rubbi Roy Plaintili 


Hindu lata — Mortgage for legal necessity by managing brother of joint family 
— Salt lit execution of decree obtained against mortgagoi alone — Rights of 
purchaser and other members of joint family 


1 the managing member of i joint Hindu famil) governed by the Mitakbhara law, for 
joint family purposes and legal necessity, mortgaged the joint family property The mortgagee 
subsequently sued 1 alone upon the mortgage obtained a decree, and had the property com 
prised in the mortgage put up for sale 7$, a brother of A^s who was no party to the mort 
gage or to the suit thereon, resisted the purchaser it the auction sale in his endeavour to get 
possession In a suit by the purchaser against B and A , Jield, that B s interest in the joint 
family property was unaffected by the decree passed in the mortgage suit, and that the 
purohaser was not entitle to the relief he sought as regards his share 


^Suhraniantyayyan v Subfantamyayyan (I L R 5 Mad 125) followed 


* Appeal from Appellate Decree No 1808 of 1883, against the decree of Baboo Dinesh 
Ohunder Boi, Additional Subordinate Judge of Tirhoot, dated the 13th of April 1663, rever 
smg the decree of Mahomed Nurul Hosam, Khan Bahadur, Munstfi of Tajpore, dateSl the 
28m of June 1882 
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The facts of this case were as follows — Hunhur Dut Roy and Jon Roy, 
members of a ]oint Hindu family governed by the Mitakshara law, borrowed a 
sum of Rs 700 from one Sheo Proshad Singh upon a mortgage of a share i ' 
the ]oint family property, the loan being raised for legal necessity This mort 
gage was dated the 13th July 1875, and covered an eight gunda, one couri, 
one krant share in mouzah Dihali Afterwards Hunhur Dut Roy separated 
from Jon Roy The sons of Sheo Proshad Singh, who had meanwhile died, 
instituted a suit on the 8th January 1879 upon the mortgage against Hunhur 
Dut Roy and Jon Roy, and obtained an [204] ex parti deciee against them 
Hunhur Dut Roy, thereupon, paid up one half of the amount due undei the 
decree, and got his share of the property released, and the judgment creditors 
took out execution for the remaining portion of the decree, and attached a 
moiety of the property mortgaged Abilak Roy, a brother ot Jon Roy and the 
sons and daughters of Jon Roy, then preferred claims to the property attached, 
and notice thereof was duly given at the time the execution sale was held 
At the sale the plaintiff became the purchaser, and being resisted by Abilak 
Roy and the other claimants, in his attempt to take possession of the property 
he had so purchased, he instituted the suit to obtain possession Abilak Roy 
appealed and claimed to be entitled to a half of the four gundas two krants 
shaie which was sold in execution of the mortgage decree, upon the ground 
that he was no party to the suit in which the decree was passed He further 
contended that he was not joint with Jon Roy, and that he was not benefited 
by the money advanced on the mortgage, and that, therefore, his share was 
unaffected by the mortgage on the subsequent proceedings taken thereon 

Both the lower Courts came to the same conclusion upon the question of 
fact, holding that the family was joint, and that the mortgage debt was con 
tracted for necessaiy joint family expenses and for legpJ necessity The first 
Court, however, upon the legal question held tliat Abilak s shaie was not 
affected by the decree and execution pioceedmgs in the moitgage suit, and 
dismissed the plaintiff’s suit so far as that share was concerned The lowei 
Appellate Court, howe\er, came to a different conclusion, and gave the plain- 
tiff a decree for the whole of his claim, holding that Abilak Roy was bound by 
the mortgage decree 

Abilak and the othei defendants now specially appealed to the High 
Court * 

Baboo® Mohesh Chundei Chowdhiy and Baboo Sahgram Sinqh for the 
Appellants 

Baboo Umakah Mookerjee for the Respondents 

The following case was cited and relied on for the Appellants — Suraj 
Bunst Koer v Sheo Proshad Singh (L R , 6 I A 89) 

[998] The Judgment of the High Court (Mitter and Field, JJ ) was 
as follows — * 

In this case we are of opinion that the decree, which was passed, and the 
execution which followed upon it, did not aflect the interest of Abilaik Roy It 
IS true that his elder brother, Jon Roy, as managing member of the family, 
raised a loan in order to meet certain legal necessities of the family, and the 
lower Appellate Court has found upon the evidence thit the mortgage was 
binding upon Abilak Roy, who was a minor at that time But the suit which 
was brought upon the mortgage bond was not brought against Jon and Abifak, 
but only against Jon That being so, the question arises whether the decree, 
and the sale which followed, would at all affect the interest of Abilak We 
think it 18 qmte clear that it does not The case of a decree being passed 
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against the father acting as the representative of the family consisting of 
himself and his sons, is quite distinct from the case of a manager acting on 
behalf of his minor brothers It was held in a Full Bench decision, m the 
case of Subramajuyayycm v Suhramaniyayyan (I L B , 5 Mad , 125), that 
in a case where the elder brother, acting as a manager, executes a mortgage 
bond, if a decree be obtained against the executant of the bond and not against 
his other brothers as well, the interest of the brothers who are not parties to 
the suit would not be affected by the decree, and the execution sale, although 
the mortgage itself might be binding upon them Upon this point, namely, 
whether the decree and sale would, under the circumstances stated above, 
affect the interest of the minor brotliers, who were not parties to the suit, all 
the learned Judges of the Madras High Court who sat in that Full Bench were 
unanimous, although there was a difference of opinion as regards the question, 
how far the mortgage itself was binding upon the younger brothers But we 
are not called upon to decide this latter question in this case The plaintiff, 
who is the auction purchaser of the share of Jon Boy, seeks to obtain posses- 
sion of the entire family property on the ground that in execution of the decree 
which was obtained against Ton Roy the whole of it [896] has passed We 
think that the interest of Abilak was not affected by the sale 

We, therefore, modify the decree of the lower Appellate Court, and allow 
the plaintiff a decree for two gundas and one krant with costs in proportion in 
all the Courts and dismiss the claim m resxiect of Abilak s share 

Appeal allowed and decree modified 


NOTES 

[ Thi8 decision, in so far as it rests on genera) principles, must be deemed to have been 
OYevpuled by the decision of the Privy Council in Daulai Ram v Meh't Chand (1887) 16 Cal , 
70, where it was hold that all were bound bv the mortgage of the managing members and 
that though all were not made parties to the suit the sale in execution operated to affect the 
entire interest of the fainil> 

As regards the conflict of this rule of Hindu L iw with the statutory rule in The Transfer 
of Property Act, 1882 that all persons having an interest in the mortgage security should be 
made parties, (now, see C PC, 1908 O S4 r 1) there has been difference of opinion in 
the several High Courts see 28 Cal 517 reversing 27 Cal 724 33 All , 7 21 Mad , 222 

22 Mad , 207 , 34 Bom 364 , 12 Bom L R 811 940 

See also 15 I C , 89 ] 
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APPELLATE CIVIL 

The 11th February, 1885 
Present 

Mb Justice Mittfr, and Me Iusticb Trevelyan 

Than Singh Plaintiff 

versm 

Ohundun Singh and others Defendants 

Review of ludqment— Special appeal from ordei patted by Appellate Couit 
on appeal from oider gianting a review of p'dgment — Civ, I Procedim 
Code (Act XIV of 1882), tt 624, 626, 62Q 

No Rocoiid appeal lies against an order passed under s 629 of the Civil Procedure Code 
An application wan made by a plaintiff for review of judgment dismissing his suit as 
lagainst all the defendants, which application was granted Against that order the defendant 
appealed, and the lower Appellate Court confirmed the lower Court k order granting the 
review as against one of the defendants but sit it aside as against the other defend ints 
Heldf that no second appeal lay agiinst such order 
Thpse appeals arose out of a suit upon a bond to recover the sum of 
'Rs 428 2 8, principal and interest The Munsiff before whom the suit was 
heard dismissed it, holding that the evidence adduced on behalf of the plaintiff 
was unworthy of credence, inasmuch as enmity was shown to exist between 
the plaintiff s witnesses and the defendant's After that decision the plaintiff 
iCpplied for a review on two grounds FtrU, that he had in his possession a 
paper, showing that the disputes upon which the Munsiff had relied as ground 
for disbelieving his evidence had all been amicably settled, and that the docu 
ment was not within the knowledge of his agent who conducted the suit on his 
, behalf , and, secofidly, that, after the decision, one of the defendants, Girdhari, 
[ 297 ] had made statements admitting his liability under the bond, and boast 
ing that he had succeeded in evading payment thereunder and avenged himself 
bn the plaintiff The M^nsiff, upon the facts, allowed the review, and ordered 
the ease to be set down for re trial 

Against that order all the defendants appealed, on the ground that it was 
made in contravention of the provisions of ss 624 and 626 of the Civil Proce 
dure Code 

The District Judge held that the Munsiff was wrong in ‘granting the 
review as regards the first contention, and that having done so he had infringed 
the provision of s 624 And holding that the possession of the paper in 
question, which the plaintiff admitted he knew of, although it was unknown to 
his agent, was no ground for granting a review, he decreed the appeal upon 
that point, and set aside the Munsiff’s order, granting a review^ so far as the 
defendant, other than Girdhar., was concerned ^ 

Upon the other question the District Judge held that the Munsiff was 
right in admitting the review as against Girdhari upon the allegation of the 
statements made by him after the original decision of the case, and he there- 
fore affirmed that portion of the Munsiff's order 

* Appeals from Appellate Decree No 2925 of 1883 and order No 396 of 1883 against the 
d^ree and order of C B Garret, Esq , Judge of Patna dated the 15th of August 1888, 
modifying and reversing the decree and order of Baboo Sharoda Prosad Ghose, Munsiff of 
Behar, dated 4tb of Jul> 1883 


5 CAL,— 126 


lOOJ 
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The plaintiff now spiBoially appealed to the High Court upon the follow 
ing grounds —That the tower Appellate Court was in error in supposing there 
had been any infraction of s 624, and that, having admitted the review as 
against one of the defendants, it should have granted the review as against all 
the defendants Girdhan also appealed against the order allowing the review 
as against him 

The only question considered in the case was whether the appeal lay at 
all to the High Court 

Munshi Mahomed Yuaoof and Mr Mendtes for the Appellant 

Baboo Omerandra Nath Chattel jee for the Bespondent 

The Judgment of the High Court (MiTTER and TREVELYAN, JJ ) was 
as follows — 

We are of opinion that in both these cases no second appeal lies The suit 
of the plaintiff against the defendants was dismissed [898] by the Munsiff The 
plaintiff then filed an application for review, and that application was granted 
by the Munsiff An appeal was pieferred by the defendants against the order, 
granting a review under s 629 of the Code of Civil Procedure The Distnct 
Judge set aside the order granting the review so far as the respondents in 
second appeal No 2925 were concerned, but afSrmed the order so far as the 
appellant in appeal No 296 was concerned Against the order of the District 
ttudge, passed under s 629, these two appeals have been preferred There is 
no provision in the Code which allows a second appeal against the order 
passed on appeal under s 629 Both these appeals are, therefore, dismissed 
without costs 

Appeals dismissed 


NOTES 

I See also (1888) 12 Mad 125 , (1889) 11 All , 388 (1906) 6 G L J , 226 An appeal 

however lies from the decree is amended — (1889) 13 Bom , 496 

It has been held in (1912) 17 G W N 403 that an appeal under the G P G (1908) O 
47, r 7 IS not controlled by sub section 2 of section 104 of the Gode and that an appeal against 
an order granting a review would he under sub rule (1) of rule 7 of this order even where no 
appeal would lie against the final decree disposing of the case ] 
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BEFEBENCB FBOM CALCUTTA COUET OF SMALL CAUSES 

Tke 23rd February , 1885 
PBESlyNT 

Sir Bich4RI> Garth, Knight, Chief Justice, and Mr Justice Wilson 

Nusserwanjee Plaintiti 

versus 

Pursutum Doss and others Defendants 

Act XV of 1882^ s 89 — New trials application for — 

Difference of opinion between Judges — Order rejccti^uj 
application — Contingent j iidgment 

An order rejecting an application for a new tnal. subject to the decision of the High 
Court on certain point or points referred, is not a ** contingent judgment within the meaning 
of 8 69 of Act XV 18812, nor can points of difierence between the Judges at that stage form 
npiitter for reference 

A SUIT was brought in the Calcutta Court of Small Causes for the recovery 
of Bs 2,000 as damages, owing to the failure of the defendants to perform 
an alleged contract During the course of the trial, the plamtiif’s pleader 
offered to abandon the claim if the defendants wofild go into the witness 
box and swear on Ganges water and the leaves of the toolsi plant 
that they had never confirmed the contract This was met by a countei 
dffer on the part of the defendants that they would abide by any statement the 
CS99J plaintiff, who was by faith a Zoroastrian, would make in the presence 
of fire The challenge was at once accepted , but the defendants wanted 
to withdraw their offer, and submit to the original offer, of the 
plaintiff The Court, however, decided that the parties were bound 
by the counter-offer, and the plaintiff having solemnly made a statement 
before a lighted match, his claim was decieed \ new tiial was applied for , 
but the Chief Judge refused the application, subject to the decision of the High 
Court upon a point in which there seemed to be a difference of opinion between 
him and his colleague Mr Millet, however, referred to the case of Hall v 
Joachim (12 B L B , 34), and expressed doubts as to whether at that stage of 
the proceedings the Small Cause Court had the power of referring any question 
to the High Court 

The question referred was as follows — Whetlier. undei the circumstances, 
the parties could be considered as of one mind, or whether the defendants were 
entitled to withdraw from the counter offer made by them after it had been 
accepted • 

Mr T Apear tor the plaintiff contended that the reference could not be 
heard, and reked on Hall v Joachim (12 B L B , 34) ^ 

Mr Allen tor the defendant —Hall v Joachim (12 B L B , 34) is not an 
authority in this case That was a case where the reference was made at the 
instance of parties Thie is a case where two Judges h^ve differed on a point 
of law Section 69 of Act XV of 1882 leaves the Small Cause Court no option 
but to refer the matter according to the provisions thereof Hall v Joachim 

* Small Cause Court Refersuce No 8 of 1884 made by H Millet, Esq , Chief Judge of 
the Court of Small Causes of Calcutta, dated the I6th of August 1884 
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(12 B L B , 84) decided no more than that this Court would not decide or 
the Court of Sihall Causes what they ought to decide for themselves More 
over, when the Small Cause Court Judges, two m number, were hearing an 
application for a new trial in the suit, they were sitting together in the suit 
within the moaning of s 69 The course pursued m the present case was 
correct, and the matter was properly before the Court This is a reference by 
thb Judges of the Small Cause Court differing in a point of law, not a reference 
at the instance of parties 

The Opinion of the Court was delivered by 

Garthi C J {Wilsok, J , concurring) — I think that the pre [SOO] 
liminary objection, which has been taken to oui hearing this reference must 
prevail The case is precisely similar to that of Hall v Joachim (12 B L E . 
34), to which we have been referred 

That case was decided under s 7 of Act XXVI of 1864, which is similar 
in its terms to s 69 of Act XV of 1882 In that case, as in this, an appli 
cation was made for a new trial to two Judges of the Small Cause Court , and 
on the hearing of that application, the Judges differed m opinion upon a point 
of law, which wras consequently referred for the opinion of this Couit 

The reference came on before the late Chief Justice and Mr Justice 
PONTIFEX, who decided that, if the Judges of the Small Cause Court thought ht 
to take the opinion of the High Court upon the point referred, their proper 
course was to grant a new trial, so that the point might be properly raised 
But they held that upon the application for a new trial no judgment could be 
given, which would be a “ contingent judgment ' within the meaning of s 7 of 
the Act of 1864 

The reason upon which that case was decided directly applies here , and 
this IS more evident, because, having heard from Mr Allen what the nature of 
the point IS, it is obvious that, if we were to decide that point now, we should 
not determine the case hnalU We should not in fact enable the Court below 
to give any judgment, properly so called, upon the present proceeding The 
only effect of our decision might be, that a new trial would be had, in which 
the very point upon which we had given our ojnnion might not arise 

We think that we are bound by the decision in Hall v Joachim (12 B L 
B , 34), and my own opinion is, that the piinciple upon which that case 
proceeded is correct 

If the Judges of the Small Cause Couit consider that the point is a proper 
one for disciujsion, the oouise which the> should take is pointed out by 
Sir B Couch in the above case, viz , that they should grant a new trial at 
which the pomt can be raised in the regulai wa> We make no order as to costs 

Attorneys foi Plaintiff Messrs Barrow (( On 

Attorney for Defendants Baboo A T Dhur 

• , NOTES 

[In (1896) 20 Mad , 368 7 M L J , 140 it was pointed out that in 16 Mad , 179 , 11 
Gal , 298 , 12 B L R , 34 the quehtion was simply whether a new trial should or shotQd not 
he granted , and it w'ls hetd that there need be no formal order granting a new trial when this 
may be inferred from the fact of the merits being discussed 

To a similar effect is (1908) 31 Mad , 490 at 492 18 M L J , 480 ] 
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[801] PRIVY COUNCIL 

The 2Sth 27th, 28th, and 2%h November, and 1 1th December, 1884 

PliFSBiNT 

LordIitzgebald. Sir R P Collier. Sir B Colch, and 
Sir a Hobhouse 

Bun Bahadui Singh Plaintih 

versus 

Lucho Koer Defendant 

[On appeal from the High Court at Fort William in Bengal ] 


Res judicata— Act Vlll of 1859, s ^ —Act X of 1877, s 18— Cross 
Appeal — Practice 

The decimon in a suit in order to be hnal and conclusive, as tvs ]tid%cata, upon an issue 
raised in another suit, must be the decision of a Court which would have had jurisdiction to 
decide the question raised in the subsequent suit, in which the prior decision is given in 
evidence as conclusive 

This proposition stated in the judgment in Mtismniat hdun v Mussufftai Bechun [8 W 
R , (F B ,) 175 , 2 Ind Jur , N S 265 j, and affirmed by the Judicial Committee in Misir 
Rcufhobarduil v 8fieo Baksh 8%ngh (1 L R 9 Cal 439 L R , 9 I A , 197) is applicable 
equally to cases under Act VIII of 1859, s 2 (as supplemented by the general liw), and to 
cases under the more complete enactment in Act X of 1877 s Id which is not to be construpd 
as having altered the former law 

A suit was brought in the Court of a Subordinito Judge by a Hindu against the widow 
of his deceased brother, claiming his property by right of survivorship, the issue being 
whether, at the death of the latter the ownership of the brothers was joint or separate An 
order under Act XXVII of 1860 granting a certificate to the widow did not, on the above 
issue, operate as res judtccCla in the widow s favour, being a proceeding of representation and 
not otherwise of title 

Held also that a decision of the siine issue in a MunsiH s Court in a rent suit brought 
by the widow, the surviving brother on his application having been made a party defendant 
under s 7d tf Act VIII of 1859, did not constitute res jiidwata in her favour 

Knshn i BeJian Ro^f ^rojeswari Glmodhram (L R 2 I A 283 , I L R 1 Cal , 144) 
referred to lud followed 

Held also, that the brother having appealed against a decree dismissing the suit as res 
judicata (the judgment which that decree followed having nevertheless, found that the widow 
was disentitled b^ reason of the brothers having been, in fact joint in estate) the widow could 
have supported the decree, without filing a cross appeal as to that finding, on the ground that 
the decree had been rightlv made (though not for the reason gwen) in her favour 

[802] Appeal, and cross appeal, from a decree (August 30th, 1880) of the 
High Court — Ittin Bahadur Singh v Lucho Ko^r (I L B , 6 Cal , 406) — afiirm* 
mg a decree (January 2l8t, 1878) of the Subordinate Judge of Gaya 

In the suit out of which this appeal arose, the survivor, of two brother8,Baja 
Run Bahadur Singh and Murlidhar, sons of Bishen Singh, of whom Murhdhar 
died in 1872, claimed by right of survivorship the share in the family property 
which had bron Murlidhar’s The defendant, the widow of Murhdhar, alleged 
that the brothers were ss|)arate in estate, having been divided in the Fash 
year 1270 (1862 1863), nine years before the death of her husband 

^005 
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At a later stage the defence of res jvdicata^ as to this separation not 
having taken place, was set up by the widow The family property which had 
been acquired by !&shen Singh, who died m 1869, consisted of mouzahs in the 
districts of Oya and Patna, in some of which the mtlktai had been acquired 
by him, while others were held under mokurrari grants from the Tikari Baj 
From Bishen Singh they descended to his sons, and the property in suit was 
valued in the plaint at more than Bs 1,70,691 

At the hearing before the Subordinate Judge, the defendant, setting up the 
defence of res sudtcatat gave in evidence an order of the District Judge, main 
tamed on appeal by the High Court in July 1875, granting to her a certificate 
to collect debts, as widow and representative of Murlidhar To establish the 
same defence, she also relied on the decree of a Munsiff s Court (6th January 
1875), maintained on appeal (98th August 1875), against a tenant occupying 
land in one of the mouzahs, the subject of one of the mokurrari grants That 
suit was for rent, and whilst it was pending, on the 13th August 1874, Bun 
Bahadur filed an objection, stating that Murlidhar had till his death been 
joint with him, that the widow was not entitled, and asking to be made a defen- 
dant This was granted, and Bun Bahadur was made a party defendant 
under s 73 of Act VIII of 1859 

The Munsiff having fixed an issue raising the question whether the plain 
tiff's husband had received, till his death, the rent jointly with [808j Bun 
Bahadur, or separately, adjudicated on the title as between the widow and 
Bun Bahadur, to the entire moku/rrari, under which was held the mouzah in 
respect whereof the rent suit was brought His judgment (6th January 
1875) was that the brothers were separately in possession of their shares, and 
that Murlidhar had been in separate possession of this mouzah — a decision 
which was upheld on appeal by the Subordinate Judge (28th August 1875) 
Upon this and other evidence given in the present suit, the Court of First 
Instance, the Subordinate Judge of Gya, concluded that the separation between 
the brothers was neither res judicata, nor had it been established as a fact 

Against this decision the plaintiff. Bun Bahadur, appealed to the High 
Court, and the defendant hied her cross appeal, maintaining that the separation 
of the brothers, hei late husband and the plaintiff was res judicata, under Act 
VIII of 1859, s 2 The High Court (PoNTiPEX and McDoNELL, JJ ) was of 
opinion that this issue of separation had been directlv and substantially raised in 
the lent suit decided in 1875 , and that, although the Munsif would not have been 
competent to try the present suit, he was competent to try, and did try, at the 
instance of the present plaintiff, when he tried the rent suit, the issue on 
which the Jiresent suit depended The High Court held that the rule of 
res judicata must be held to apply as between rent suits and other suits, as 
the intervention of claimants of title was permitted , and it concluded that the 
judgment in the rent suit of 1875, on the substantial issue of separation between 
the brothers, must be regaj^ded as res judicata governing the present suit The 
appeal of the plaintiff was, therefore, necessarily dismissed, although the High 
Court on the evidence came to a conclusion opposite to that of the Subordinate 
Judge, and was of opinion that the brothers held the family property jointly 
down to the death of Murlidhar 

The judgment of the High Court is reported at length in I L B , 6 Cal , 

m 

The plaintiff having appealed to Her Majesty in Council agamst the 
decree of the High Court based on the above view of the quegtiop of res judicata, 
the defendant filed a cross appeal, [304] as to that paiit of the judgment which 
related to the brothers having been joint 
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Mr T H Cowte and Mr C W Arathoon, for the Appellant, contended 
that the judgment of the High Court was erroneous m treating the issue as 
to separation as res judicata, under s 2 of Act VIII of 1859 In the rent 
suit the tenancy of the tenant was tried rather than the title of his lessor, 
while the claim of the intervenor was only incidentally tned Nor was the 
Court of the Munsiff a Court of competent jurisdiction within the meaning of 
s 2 of Act VIII of 1859, of which the words meant a Court which would have 
had jurisdiction over the matter m issue in the subsequent suit in which the 
defence of res judicata might be set up This jurisdiction the Munsiif’s Court, 
which tned the rent suit had not The Court, giving the judgment which had 
been set up, afterwards as conclusive, in another Court, should also have had 
concurrent jurisdiction with that other Court, both as regards pecuniary limit 
and authority to deal with the subject matter of the suit — Mvs^umat Edun v 
Uussumat Bechun [8 W B , (F B ) 175 , 2 Ind Jur N S , 265] Neither of 
these conditions existed in regard to the judgment in the rent suit of 1875 
Beference was made to Misir Baghobaidtal v Baja Sheo Baksk Singh (I L B 
9 Cal , 439 , L R 9 I A . 197) Flitters v AUfrey (L B 10 C P 29) 

Mr Oraham, Q C , and Mr B V Doyne, for the Bespondents argued that, 
not only was the case of Misir Bajhobardial v Baja Sheo riaksh Singh (I L B , 
9 Cal , 439 , L B , 9 I A , 197) distinguishable, inasmuch as it related to Act X 
of 1877, s 13, but also on the ground that the principle on which it was decided 
had reference to the pecuniary limit of the juiisdiction exercised by a Subor 
dinate Court — a limit which in that case would have excluded from the cog 
nizance of the first Court the question that was tried in the second But here 
the rent case was one in which the Munsiff had jurisdiction to try the very 
question upon the decision of which the adjudication in the present suit must 
ddpend It mattered not that the Couit, into which this question had come 
for investigation a second time, had a jurisdiction more extended [SOS] 
than that of the Court which had already tried the question It had 
been raised as a question of title in the rent suit , and the Munsiff not only 
had jurisdiction, but was bound to try the issue as to the separation of the 
brothers Suits for rent had been heard between 1859 and 1869 by Deputy 
Collectors under Act X of 1859, with the right of intervention secured to 
adverse claimants of rent, and a proviso that the decision should not affect title 
When these suits were transferred back to the Civil Courts, by Beng Act 
VIII of 1869, this proviso was not re enacted The decision of the Civil 
Courts, receiving its due effect, was, therefore, res judicata as to the title 

That the effect of such a decision was to constitute res judicfita did not 
depend only on the construction of the Acts above referred to That the 
judgment of a Court not competent to try the subsequent suit, on which the 
judgment might be pleaded as res judicata must nevertheless be held to be 
the judgment of a Court of competent jurisdiction, appeared from the decision 
in Flitters v AUfrey (L R 10 C P , 29) • 

Upon the question of res judicata, counsel for the appellant were not 
upon to reply But their Lordships directed that the question on the 
merits (also raised by the cross-appeal), as to the finding of the High Court, 
that the brothers were joint in estate, should be argued 

On this Mr /• Qraham, 0 O*. and Mr iJ F Boyne were heard for the 
Oross-Appellant 

Mr^ Tn. R Count, C , and Mr C TF Arathoon were heard for the Cross 
Bespondent. 

On a subsequent day, December 13th, their Lordshifis* Judgment was 
dehyered by 

IW7 
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Sir It P Collier — In this case Bun Bahadur Singh sued Mhssumat 
Luobo Koer, the widow of his deceased brother, Murlidhar Singh, to recover 
possession of the property held by Murlidhar, on the ground that the brothers 
were joint in estate, and that he was entitled to the property by survivorship 
The widow maintained that the brothers were separate, and claimed a Hindu 
widow's estate in the property She further maintained that this L806J 
question had been conclusively determined in her favour in a former suit 
between her and the plaintiff 

The Subordinate Judge decided the plea of res judicata against hei, but 
held in her favour that the brothers were separate in estate, and gave her a 
decree 

The High Court determined the plea of judicata in her favour, and, 
as it applied to the whole action, affirmed the deciee Nevertheless, the\ 
inquired into the question of fact, and held that the bi others weie joint in estate 

From this decree Bun Bahadur has appealed 

The widow has not appealed against the decree, nor could she, because 
it is in her favour, but she has appealed against the finding that the brothers 
were joint in estate 

It mav be supposed that her advisers were appreJiensive lest that finding 
should be hereafter held conclusive against her, but this could not be so, mas 
much as the decree was not based upon it, but was made in spite of it If 
she had not appealed, she could have supported the decree, on the ground 
that the Court ought to have decided the question of separation in her favour 
But inasmuch as no objection has been taken at the bai to hei cross appeal, 
and as (the appeals being consolidated) practically the inquiry would have 
taken the samecourse, and the costs would have been nearl\ the same, whether 
she had appealed or not, their Lordships aie not disposed, undei the peculiar 
circumstances of the case, themselves to take the objection 

The question of res judicata arose in this way — 

After the death of her husband she applied for a certificate, under Act 
XXVII of 1860 enabling her to collect the debts of her husband This 
application was opposed bv the plaintiff, who set up the case of joint owner 
ship, on which he now relies A certificate was granted to her, and the grant 
was confirmed on appeal 

Though this proceeding has been relied upon by her as constituting res 
judicata, counsel at their Lordships Bar have not argued that it has this 
effect, inasmuch as the onH question to be determined in this proceeding i$ 
one of representation, not otherwise of title 

Subsequently she brought (in 1874) a suit in the Court of the Munsiff 
against a tenant for the recovery of rent, to the amount of Bs 53 [807] 

Bun Bahadur intervened, asserting precisely the same title to the pro- 
perty of his brother as he sets up in the present suit, viz , joint interest and 
ownership An issue was framed in these terms — 

* Did the plaintiff or her deceased husband realize the rent of the 8 annas separately and 
in a state of separation before this, or did the plaintiff’s husband during his lifetime realuo 
the rent with Bun Bahddur jointly, and after him did Bun Bahadur alone receive rent of the 
entire 16 annas ? ” 

Witnesses were called on both sides, and the MunSiff decided in favour of 
the present defendant 

On appeal to the Subordinate Judge the decision was affirmed 
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The jurisdiction of the Court of the Munsiff is limited to Bs 1,000 The 
only appeal from it is to the District Court, from which there is only a special 
appeal, on points of law, to the High Court 

By Act X of 1859, exclusive jurisdiction was conferred on Collectors to 
determine rent suits, with an express limitation of their power in cases of 
intervention (s 77) to determine the “ actual receipt and enjoyment of the 
rent," with a provision that their decisions should not atfect title 

By Act VIII of 1869, s 33 (of the Lieutenant Governor of Bengal in 
Council), rent suits were re transferred to the ordinary tribunals, to be regu 
lated like other actions, by the Code of Civil Procedure (Act VIII of 1859) 
without any re-enactment of the limitation which had been imposed on the 
junsdiction of the Collector 

It has been contended on behalf of the defendant that this being so the 
Munsiff had jurisdiction to try the question of title if it were necessary for the 
purpose of determining to whom lent was due, and that the plaintiff, having 
intervened and raised an issue directly involving the question of title, is bound 
by the judgment 

This IB the opinion of the High Court 

Their Lordships regard it as having been decided that such a judgment as 
that of the Munsiff is not conclusive 

The Indian Act in force relative to estoppel by re^ judicata [808] was at 
the time of the institution of this suit Act VIII of 1859, s 2, which is in these 
terms — 

** The Civil Courts shall not take cogni/ance of any suit brought on a cause of action 
which shall have been heard and determined by a Court of competent jurisdiction m a former 
suit between the same parties or between parties under whom they claim 

With reference to this enactment it lias been observed by the Board 
[SooTjomonee Dayee v Saddanand Mohapatteij 12 B L H , 304 j — 

Their Lordships are of opinion that the term cause of action is to be construed rather 
with reference to the substance than to the form of action and that this clause in 

the Code of Procedure would by no means prevent the operation of the general law relating to 
res judtcQta founded on the principle netno debet bis vexart pt o eadem causa 

The same view has since been expressed by this Board, Krishna Behan 
Boy V Brojeswari Chowdranee (L R , 2 1 A , 283 , I L R , 1 Cal , 144) 

A similar view had been expressed by Sir Babnes Peacock, then Chief 
tfustice of Bengal, in the well known case of Mussiimat Edun v Mussumat 
Bechtm (8 W R , F B . 175) 

He there adopted the definition of judgments conclusive by way of estop- 
pel given by De Grey, C J . in the Duchess of Kingston's case, in answer to 
questions put by the House of Lords “ The judgment of a Court of concur 
rent jurisdiction directly upon the point is as a plea» a bar, or as eyidence, con 
dusive between the same parties upon the same matter directly in question in 
another Court," and Sir Barnes Peacock proceeded thus to define “ concurrent 
jurisdiction " — • * 

** In order to make the decision of one Court final and conclusive in 
another Court, it must be the decision of a Court wthich would have had 
jurisdiction over the matter in the subsequent suit in which the first decision 
IS given in evidence as conclusive " 

This doctrine has been expressly afiirmed in a receitt case before this 
Board Baghobardial v Bajah Sheo Baksh Singh (L R , 9 I A , 197 , 

I L 9 Oal , 489)] decided since the judgment appealed against 

$ QAh —127^ N 
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It IS true that when the suit in this last-mentioned case was [309] brought 
the governing statute as to res judtcata was Act X of 1877, s 13, which is in 
these terms — 

** No Court shall try any suit or issue in which the matter directly and substantially in 
issue has been heard and finally determined by a Court of competent jurisdiction m a former 
suit between the same parties, or the parties under whom they or any of them claim, liti 
gating under the same title ” 

But their Lordships state that if the case had ansen under the law as it 
existed before the statute, consisting of the previous somewhat imperfect statute 
supplemented by the general law, their decision would have been the same, and 
they do not construe the Act of 1877 as having altered the law 

A suit for interest amounting to Es 1,600, on a bond for Rs 12,000, was 
brought in the Gouit of an Assistant Commissioner, whose jurisdiction was 
limited to Es 5,000 the Assistant Commissioner held that the real amount for 
which the bond was given was Es 4,790, and not Rs 12,000, and, interest on 
the smaller sum having been overpaid dismissed the suit 

It was held that his judgment was not res judicata as to the amount for 
which the bond was given, inasmuch as this amount was beyond the limits 
of his jurisdiction 

Their Lordships approve of the statement of the law by Sir Babnes Pba 
COCK above quoted, and proceed to observe In their Lordships* opinion 
it would not be proper that the decision of a Munsiff upon (for instance) the 
** validity of a will or of an adoption, in a suit for a small portion of the 
** property affected by it, should be conclusive in a suit before a District Judge 
“ or m the High Court, for property of a large amount, the title to which 
“ might depend upon the will or adoption , by taking concurrent juris 

** diction to mean concurrent as regards pecuniary limit as well as the subject 
matter, this evil or inconvenience is avoided 

If this construction of the law were not adopted, the lowest Court in 
India might determine finally, and without appeal to the High Court, the title 
to the greatest estate in the Indian Empire 

Assuming, therefoie, that the question of title was directly raised in the 
rent suit, their Lordships are of opinion that the judgment in that suit is not 
conclusive in this 

[810] Having regard, howevei, to the subject matter of the suit, to the 
form of the issue (which has been above set out), and to some expressions of 
the learned Judge, their Lordships are further of opinion that the question of 
title was no more than incidental and subsidiary to the mam question, viz , 
whether any and what rent was due from the tenant, and that on this ground 
also the judgment was not conclusive ^ 

It now becomes necessary to consider the question of fact whether at the 
death of Murlidhar the brothers were joint or separate in estate Their Lord- 
ships agree with the observation of the High Court that the tendency of the 
Courts in this country, to presume a tenancy in common rather than a joint 
tenancy has no application to Indian tenures, where the presumption is 
generally the reverse , 

Although the judgment in the rent suit is not conclusive, still their Lord- 
ships cannot help attaching some weight to the decisions of the Munsiff and the 
Subordinate Judge» both Natives, who heard the same case as that now before 
us and a good deal of the same evidence It may be added that the judgment 
m the eertifioate suit, in which the plaintiff set up the same case was the same , 
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it Wfiu3 thd same, also, and the case and evidenoe much the same, in a proceeding 
before a Magistrate requiring the plaintid to enter into recognizances to keep 
the peace All the Native Judges who have heard the case — and it has been 
heard by them four tunes — have concurred in their judgment upon it 

The following facts require to be stated in order to the understanding of 
the merits of the case Bishen Singh was the father of the plaintiff and of 
Murlidhar , the three together with a grandson formed a joint Hindu family 
Bishen was the reversionary heir to the Baj of Tikari, the estates appertaining 
to which had descended to two brothers, Hetnarain and Modenarain, the 
former of whom owned 9 annas, the latter 7 annas Both brothers had died , 
Hetnarain leaving a widow, Rani Inderji*-, who adopted a son Bamakishen , 
Modenarain leaving two childless widows Inderjit (called in the case “ the 
Maharam * ) had granted to Bishen a mokurraii lease of a considerable quantity 
of land, which formed the greater part of the joint propert> of the father and 
his two sons Some time m 1860 or [ 811 ] 1861, Bishen left his home on 
a religious pilgrimage, his whereabouts were long unknown, he was vainly 
sought by his sons, and did not return until about 1868 

During his absence the following occuriences took place His two sons 
brought a suit in his name under the alleged authority of an am muktarnama 
from him against the Maharam, her adopted son, and the widows of Modenarain, 
disputing the adoption and claiming possession of 9 annas of the property, and 
a declaration of right to 7 annas That suit had been dismissed in the District 
Court, and again on appeal m the High Court, on the ground that the am 
muktarnama was not genuine 

The Maharam had, on the mokurrari rent not being paid, seized the pro 
perty, put it up for sale, and bought it herself 

It is further alleged by the defendant, and denied by the plaintiff, that the 
biothers separated in estate in 1862 or 1863 (Fash 1260) 

It may be as well to say at once that their Lordships agree with both 
Courts that separation at this time (as alleged on the written statement of 
defendant) is not satisfactorily proved indeed, whatever might have been the 
desire of the brothers to live and act separately, they could not effect a partition 
of the family property without the consent of their father , but if the father on 
his return was informed of then desire to separate, this may ha've inffuenced 
his action in the transaction which has now to be referred to 

The smt of the sons having been dismissed upon the ground that it was 
brought without their father’s authority, he was in no way bound by the result, 
and might have instituted a similar suit himself Under these dircumstances, 
be came to an arrangement with the Maharam and Bamkishen, which is stated 
by the defendant to be as follows — 

Bishen was to admit the adoption and relinquish all claim to the 9 annas, 
insisting only on his claim in reversion to the 7 aftnas And in consideration 
of this the Maharam and Bamkishen were to re grant the land (m Patna dis 
tnct), the subject of the former moktirrari, together with othei Isipds in Gaya 
by another mokurrari Bishen, however, having devoted himself to a religious 
life, desired to relinquish [3123 his property to his sons, whom he described as 
“ men of this world, in equal and separate shares , but^ according to the *nve 
terate practice of Hindus, desiied this to be done in the form of grants to fursi 
dors, one furstdar in each grant to be the servant of and to represent one of 
his sons, the other furstdar the other son His reason for this is said to have 
been to d^eat any claim against them by one Munshi Amir Ah, who had 
advanced the money to conduct the suit which has beer mentioned 
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In pursuance of this arrangement Bishen executed two ladaw ^kramamas, 
in very nearly the same terms, on 2nd August 1868 

He therein states that he undertook a long pilgrimage after the death of 
Hetnaram, and proceeds Having gone to different Urutks I was so deeply 
engaged in the worship of God that there remained no knowledge of the 
circumstances of my native place *' He alleges that on his return he found that 
improper use had been made of his name by his sons in their suit, repudiates that 
suit, and renounces all claim to the 9 annas share held by Bamkishen, whose 
adoption he admits, retainmg only his claim in reversion to the 7 annas , this 
instrument was executed also by his sons 

Whereupon the Maharani and Bamkishen execute on the same day 
another ladcuoi tkramama, admitting his reversionary claim to 7 annas 

The mohurran pottak^ follow on the 4th of August 1868 

That relating to Gaya confers on Bunwari Bawat and Kewal Bawat 
certain property of large extent, * from generation after generation, at the 
definite and consolidated annual uniform jama of Bs 1,709 in equal shares *’ 
That relating to Patna is to the same effect, the grant being to Mitan Bawat 
and Ducki Bawat These grants are made by the Maharani and confirmed 
by Bamkishen The grantees are household slaves, and it is admitted on both 
sides that they were furstdars It therefore becomes necessaiy to go behind 
the deeds and ascertain the true nature of the transaction 

The view of the defendant has been stated, viz , that the two brothers 
were the real mokurraridars, and were to hold separately 

That of the plaintiff is that they weie the leal mokuiraridars and were to 
hold jointly 

[818] The High Court are of opinion that Bishen was the real mokurra 
rtdart a case set up by neither party 

The defendant called the Maharani, the only surviving principal of the 
transaction except the plaintiff, Bamkishen having died befoie the evidence 
was taken in this suit But the Maharani and Bamkishen had both given 
evidence for the defendant in the certificate and rent suits, and their depositions 
are on the record They are witnesses of high station, having no interest m 
the cause, speaking of transactions in which they were principal parties, their 
evidence is clear, throughout consistent, and appears to their Lordships con 
elusive, unless it be wilfully false 

The Maharani deposes — 

“ Both Babu Run Bahadur Singh and Babu Murhdhar Singh were mokurrartdars m equal 
shares, i e , at the tune of taking the mokvrrart Babu Bishen Singh had divided the property 
to both the above Babus in equal shares, that the brothers might not fall out with each other, 
and with this view the name of a man of each o^ them was entered flotitiouflly m the nioktkr 
ran Babu Run Bafiadur Singh and Babu Murhdhar Singh were separate, and 

therefore the name of a man of each of them was mentioned fictitiously " 

It IS tpue that the furstdar evidence on behalf of Bun Bahadur, the 
more powerful party (as he has acquired by purchase from the widow's of 
Modenarain a present interest to the amount of 7 annas in the Baj), that they 
were slaves ot Bishen, but, in their Lordships' opinion, this evidence cannot 
countervail the much stronger evidence that each was the slave of one of the 
brotbers 

The Maharani further states that Bishen bad told her that the 
*' two brothers were fighting with each other , he had made a partition between them 
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Bunkisheo states — 

** At the time of taking the inokurran Babu Bishen Singh took it in the name of Kewal 
Bawat, servant of Bun Bahadur Singh, and m the name of Bunwari Bawat, servant of 
Morhdhar Singh The Bawats are not the real parties Babus Bun Bahadur Singh and 
Muxlidhar Singh were mokurrandars in equal shares For this reason it was taken 

in the lUuneB of the servants of the two persons, that no dispute should arise between the two 
persons *' 

AgaiD — 

** Bahu Bishen Singh took the mokurrari for Babu Bun Bahadur and Babu Murlidhar 
At the consultation held on that and other subjects of [811] jama and the selection of niokur 
rart moujahs, Bun Bahadur and Murlidhar were both present Babu Bishen Singh was the 
person who actually took the mokwrrari *' 

On being asked — 

*'How came you to know that Babu Bishen Singh made over the mo/^ufrart to Babus 
Bun Bahadur and Murlidhar ?*’ 

The witness answered, 

I know, having been told by Bishen Singh and Bun Bahadur and Murlidhar 

In other parts of their evidence these statements are in substance repeated 

Bun Bahadur was called as a witness, and, although he in general terms 
denied that there was a separation between him and his brother, he gave no 
evidence with respect to the above transaction, at which Bamkishen alleged 
he was present, nor did he deny having said to Bamkishen what Bamkishen 
deposed to The rest of his evidence may be described as mainly consisting of 
witnesses who deposed that the brothers lived and messed jointly, against 
whom a nearly equal number of witnesses for the defendant may be set off who 
deposed that they lived and messed separately 

The evidence of the Maharani and Bamkishen is confirmed by Hah^ Syed 
Ahmed Beza, a pleader and zamindar, who appears to have long been on inti 
mate terms with the two brothers, and gives the same version of the transaction 
He says Babu Bishen Singh said these men aie of the world * , theiefore, 
according to his wish, the mokurrart was granted to Bun Bahadur and Murlidhar 
in the fictitious names of other persons, and he speaks to the negotiations at 
the time of the preparation of the deed 

Soon after the completion of the transaction Bishen Singli retired to 
Benares, where he died 

The evidence of the Maharani and Bamkishen, though accepted by the 
Sub Judge, has been discredited by the High Court , that of Beza, on whom the 
Subordmaie Judge placed much reliance, has been altogether discarded 

With respect to the Maharani and Bamkishen, the High Court observe 
They, no doubt, have deposed to statements made by Bishen Singh, Bun 
** Bahadur, and Murlidhar admitting separation , [8183 ])ut we think their 
** evidence in this respect, though important, must be taken with very great 
** reserve They were both witnesses in the rent suit, and it is not^often that 
“ in a suit of that character people of their standing come forward to give 
“ evidence, unless they have a strong feeling in the matter Beading their 
“ evidence we find, in our opinion, a strong bias in favour of the defendant 

Their txirdships are unable to concur in these observations 

If the Maharani and her son knew and were able to prove that Bun 
Bahadur was setting up a false case against his brother's widow, it appears to 
their Lordships greatly to their credit, instead of their discredit, that they 
should overemne their reluctance to give evidence in order to protect her 
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Bias in a witness may be inferred from his’being found to mis-state facte, from 
his telling monstrous or improbable stories, or showing mahcious temper 
against one of the parties But nothing of that kind can be imputed to either 
of these witnesses They appear to have answered the questions put to them 
straightforwardly, and their Lordships are unable to detect bias m their 
evidence unless it is to be inferred from the fact that the evidence tells strongly 
against the plaintiff, but to infer this is to beg the question in dispute 

Another reason for discrediting the Maharani is that the plaintiff had 
declared his intention, and instituted a suit, to set aside the compromise, 
whereby it is assumed that he had incurred her hostility 

The answer to this is, that she had given substantially the same evidence 
in the rent suit, before he had declared such an intention < 

With respect to Syed Ahmed Eeza, the High Court observe --r- 
** The Subordinate Judge has relied on the following statement by the witness 'At the 
time of the execution of the mokurrart there was a talk between Bun Bahadur and Murlidhar, 
with respect to the mention ot the names of the benamt persons, each enquired of the ether 
which of hib men would stand henamidar for him At last the names of those nominated 
by each of them wore entered But the Subordinate Judge has failed to consider this 
gentleman *B statement in cross examination, ' I do not recollect whether I had made a draft 
of the mokurrart pottah in favour of the plaintiff and Murhdhar I do not knoVr where that 
deed was engrossed in stamp or where it was signed, but several had witnessed it bcfe 
When the deed was written and read I was not at Tikan (the place of execution) [SIBJ wh^ 
the deed was presented to oui signature as witnesses there was no mention made as to Whose 
benarntdars are the persons whose names are mentioned m the deed 

" So this gentleman contradicts himself, and though practising as a vakil seems wilfuUy 
to have followed the too common custom of this country of attesting a deed subsequently and 
at a different place to its execution ’ 

For these reasons they place no reliance whatever on his evidence 
The High Court suppose Reza to have been a witness to one of the 
mokurran potiahs, but this is a mistake he was a witness only to the ladavt 
tkrarnamas , therefore the accusation of having witnessed a deed where it was 
not executed, togethei with the contradiction m his evidence, disappear But 
even if the supposed contiadictory statements related to the same deed, they 
seem by no means irreconcileable The consultation as to the choice of 
benamidars must almost necessarily have been before the actual execution of 
the document, and the witness, speaking of a transaction many years ago, may 
well have meant by “ the time of execution of a deed, * the time when it was 
being prepared for execution 

Their Lordships regard it as dangerous for a Court of Appeal to re}ect an 
important and respectable witness, who has been believed by the Court who 
heard his e\idence, on some supposed discrepancy in the record of it which did 
not occur to that Court, and which, if his attention had been called to it, he 
might have been able easily to explain 

Their Lordships adopt the evidence of these witnesses as credible and 
uncontradicted as to the circumstances attending the grant of the mokurra^t 
pottahSf which they regard as the crucial point m the case, and are of opinion 
that whether the brothers had or had not separated, or attempted to separate, 
before, they received the mokurran grants in severalty, and were separate from 
that time 

The rest of the evidence is mainly in accordance with this view With 
respect to the relations of the brothers, and the dealing with the property 
between the execution of the poUahs and the death of Murhdhar in 
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1872, it IS enough to say that m the opinion of their Lordships the evidence 
of the defendant preponderates, proof is given of separate payments by 
some tenants, and separate reoeipts, and some jumma-waatl bakt papers 
are produced by tenants showing that they held under separate landlords 

Their Lordships- cannot concur with the High Court in accusing the 
defendant of manufacturing '* certain jtimma-wasil papers the rent accounts, 
not having been made up for the last years of hei husband s life, were made 
up by her directions after his death but there was no attempt to represent 
them as other than they were, nor do they appear to have been relied upon by 
her , the term manufacture ’ is not applicable to them 

After Murlidhar s death there is no question that his widow remained for 
more than two years in possession of her late husband's share of the property 
undisputed by Bun Bahadur till hei application for a certificate in 1874, when, 
for the first time, he set up his present case During that time Bun Bahadur 
only claimed the right to deal with his own half share he i aised money on 
mortgages of that half share only , he brought several actions in the name of 
Ducki Bawat, his furstdar, in respect of that share only, in the plaints to 
which actions it is stated that the property was held in separate moieties 
He let 2 annas of certain property in which he and his late brother had held 
4 annas, leaving the widow to deal with the remaining 2 annas Indeed, the 
High Court find, in agreement on this point with the lower Court, that, after 
Murlidhar's death, the plaintiff and defendant enjoyed the pioperty separately 
But the High Court explain this by the supposition that “ Bun Bahadur, who 
seems to have been a somewhat easy going person, was willing that the 
defendant should enjoy the 8 annas by way of mainjbenance 

An easy-going person " appears an expression singularly inapplicable to 
a man who was bound over to keep the peace towards the widow on account 
of continued oppression and cruelty It is to be observed that this was not 
his case — that he denied the fact of her possession which has been found by 
both Courts against him 

Their Lordships adopt the view of the Subordinate Judge, who observes 
“ After the death of Murlidhai Singh, Bun Bahadur Singh, for some time 
“ considering him separate took proceedings only in respect of a moiety 

[ 818 ] For these reasons their Lordships are of opinion that the direct 
evidence of the transaction in 1868, the form of the grant, “ in equal shares," 
and the subsequent dealing with the property — all point to the conclusion that 
the brothers were separate at and before the death of Murlidhar , that conse 
quently the finding on this question of the Subordinate Judge was right , and 
that of the High Court was wrong Therefore, although the defendant is not 
entitled to a decree on the issue of tps jtidtcata on which the High Court have 
given it her, she is entitled to a decree on the issue of separation of estate, and 
the decree in her favour will stand The only order w'hich their Lordships 
can humbly advise# Her Majesty to make is, that the decree be affirmed, and 
both appeals dismissed As the defendant has sucqjseded on the merits of the 
case, she should have the costs of these appeals and the costs of the appeals to 
the High Court 

Solicitor for the Appellant Mr T L Wtlson • 

Solicitors for the Bespondent Messrs Watkins d Lattey 

Aj^eals dismissed 

NOTES 

[1 * EBB JUDIOITA '—THE COMPBTENOY OF THE COURTS— THE TEST OF CONCUR 
RENT JURISDICTION- 

The test of oonourrency has regard to the pecuniary limits as well as subject matter — 
(1900) St4 Bom , 456 (value of instalments causing difference) , (1894) 16 All , 183 
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Ooneumney— 

Thiu, although the Court has junadSotion over the mortgage, the subsequent angmen 
tation of interest might make a difference — (1905) 29 Mad , 65 In order to establish the 
plea of res judwata the Court which decided the former suit must have been such a Court 
as would have been competent to try and decide not only the particular matter in issue but 
the subsequent smt itself in which the issue is subsequently raised — (1908) 85 Cal , 353 
12 C W N . 359 7 C L J , 470, citing 29 Gal . 707 

Although the decision of the Appellate Court overrides that of the Original Court, the 
finding of the Appellate Court is, for the purposes of res judtcata, the same as that of the 
Original Court — 25 Cal , 571 at 576 

The competency of the first Court to try the subsequent suit is to be ascertained with 
reference to itself — not by reference to the Appellate Court — (1897) 25 Cal , 571 at 576 , 
(23 Cal . 415 , 8 Mad , 83 , 11 Cal , 301) 

The test of appealability in the same way is no longer applied — P C , 1908, sec 11, 
Exp (1898) 25 Cal , 571 eee also at 577 contra (1884) 9 Bom 80 

The judgment in a suit which decides merely questions of rent — in other wotds, a rent 
suit — ^pronounced by a Court not having jurisdiction to decide the question of title to the 
property itself, cannot be regarded as amounting to lea judicata in a subsequent suit brought 
to decide the question of title to that property — (1897) S C W N , 202 24 Cal 569 

c 11 RBB JUDICATA— THE MATURE OF THE SUIT— 

In (1897) 25 Gal 136, the question in the first rent suit was whether certain land was 
mat or lakhsraj In holding that the decision was res judicata in a subsequent suit, BanbbjEB, 
J , observed * ' No doubt there are certain observations in the judgment of their Lordships of 
the Privy Council in the case of Run Bahadur v Lucho Koer which apparently lend some 
support to the plaintiff's contention , but then a subsequent decision of the Privy Council in 
the case of 15 Cal , 756, clearly shows that the mere fact of the former suit, in which the 
question of title is determined, being a rent suit does not prevent that determination 
from operating as res judicata in a subsequent suit brought for the establishment of title 
Their Lordships iii the last mentioned case observe Badha Madhab now comes to redeem , 
but the right to redeem rests on precisely the same ground as the right to rent was rested 
In each oase, the question is equally — who is the true representative of Matangim ^ Therefore, 
their Lordships conceive that the matter was expressly decided by the High Court in the rent 
suit 

In the same case BANEBJEE, J , distinguished 24 Cal , 569 ' There the issue tned in 

the former suit was, what was the share of the rent to which the plaintiff was entitled , 
whereas the issue raised in the subsequent suit was, what was the share of the property to 
which the plaiptiff was entitled , ’ and the two questions were not identical 

In (1907) 9 C L J , 493, it was held that the primary issue in a rent suit being whether 
the rent claimed for the particular period was due, and the suit being dismissed as no amount 
was found due by the defendant to the plaintiff, a further declaration by the Court that the 
land was held subject to payment of rent was only incidental and oould not operate as res 
judiciUa in a subsequent suit inter partes for assessment of rent 

Where in a suit for rent the defendant denies the relationship of landlord and tenant and 
either sets up the title of a third peAon to the land for which tent is claimed, or pleads that 
she IS not in occupation of the land, or that the tenancy which existed has expired, the only 
mateiii^ issue to be decided in the first suit is whether the relationship of landlord and tenant 
suhlisted between the parties for the period covered by the suit, and the issue, if any, raised as 
to the titie to the land is an incidental or collateral issue not necessary for the decision of the 
suit , therefore, the adjudication on this latter issue cannot operate as res judeeiUa m a subse- 
quent smt between the parties for the establishment of title to the land (24 Cal , 569 , 11 Gal , 
301 • 26 Cal« 428) , but where m a rent-SUit the aUeged tenant denies the plaintiff^a title to 
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the land and set up his own title to the same, the leeue as to the title to the land becomes 
a substantial issue in the suit, and the decision of the Court on the question of title becomes 
res juAuiaia in a subsequent suit between the parties for establishment of title to the land 
(21 W B , 349 16 Cal 766, 26 Cal , 136) —(1906) IOC W N , 820 See also (1910) 
7 1 0 , 16 (Cal ) , (1895;18 All , 69 

Order in execution — Validity of the same sale deed brought in question iii execution first 
with reference to one property was held to be no res judicata with reference to the other pro 
perty —(1889) 14 Bom , 206 

II BBS JUDICATA— THE NATURE OF THE FINDINGS- 

What was essential to the decision is ret judicata in a subsequent suit notwithstanding 
that there might have been no express finding thereon the rule of ' might and ought ’ would 
apply the whole subject is fully dealt with in the judgment of SUNDARA lYBR J in (1912) 
8S M li J , 848, F B , on L P appeal from 21 M L J 344 

As to when finding upon several issues are res judicata, see (1897) 24 Cal , 900 explaining 
(1895) 17 All 174 , see also 24 Cal 908 at 929 (1893) 18 Bom 597 
Findings which are not the basis of the decision are not res judicata 
A finding in a suit in ejectment that the tenure was not permanent was held not res 
judicata, m a subsequent suit for the same purpose when the former suit had heed dismissed 
for want of notice to quit — (1886) 13 Cal 17 see also (1891) 18 Cal , 647 

First suit was on plaintifi's showing dismissed as premature, though defendant had 
pleaded the bar of limitation held not res judicata — (1909) 15 1 C , 890 

Where the decree does not proceed upon certain findings but is passed ‘ in spite of them' 
as it were, these findings generally have not the effect of re^ judicata — (1907) 36 Cal , 193 
at 213 5C L J 61 1 at 628 (1886) 13 Cal 17 (1891) 18 Cal 647 (1897) 24 Cal , 900 , 
(1903) 14 M L J , 281 

Ah the order refusing the application for execution which was the order disposing of the 
execution proceeding instituted was not based upon the order disallowing the judgment 
debtors obje( tion but was made iU spite of it the order disallowing the judgment debtors 
objection cannot be held to be conclusive against them — (1900) 5 C W N 80 
28 Cal 122 

A finding, in spite of which a decree is passed, may not l>e res judicata but may be still 
evidence in a subsequent suit the Court may find on all the issues even though some may be 
enough to dispose of all — (1904) 9 C W N , 60 

lY EVIDENCE— ADMIBBIBILITY OF JUDGMENTS— 

Findings may be evidence, though not jes judicata — (1896) 23 Cal 693 , (1889) 12 All , 
1 , (1904) 9 C W N , 60 See the notes to 6 Gal 171 in the Law Reports R^rmts 

Y A»RECIATI0N OF EVIDENCE - 

“ Their Lordships are unable to detect bias in their evidence unless it is to be inferred 
from the fact that the evidence tells strongly cufainst the plaintiff tut to infer this is to beg 
the question in dispute*’ — (1884) 11 Cal , 301 at 316 

To disbelieve a witness because his evidence tells in favour of the party who has called and 
ATqmy nfld him and against the adverse part> is, in the language of the Privy Coundll in 12 i A ^ 
83, ‘ to beg the question in dispute — (1907) 9 Bom L R 393 ] 
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PRIVY COUNCIL 

The 18th and 19th November and Srd^ 6th and bth December, 1884 

Pbesfnt 

At the first hearing of this appeal LOBD FiTZGEBALD, SiB B PEACOCK, 
Sib R P Collier, Sib R Couch and Sib A Hobhouse 

At the second hearing LoBD FiTZGEBALD, SiB B PEACOCK, 

Sir M B Smith and Sir A Hobhouse 

During part of the argument The Lord CHANCELLOR (The Earl of 
SelboRNEJ was pieseni 

Thakur Rohan Smgh Defendant 

verms 

Thakur Surat Singh Plaintiff 

[On appeal from the Court of the Judicial Commissioner of Oudh J 

Tenancy under the Tahiqdan Settlement — “ Oudh Sub settlement Act,** 
XXVI of 1 ^66 — Tenancy -at-will — Rtqht of resumption — 

Absence of under proprietary right 

At the confiflcation and restoration of Oudh lands in 1S58 it was intended to settle 
and restore, under regulation, to the taluqdars, with certain excep [819]tions, the taluqdars’ 
rights and also to protect, as far as was necessary b> sub settlement or otherwise, the existing 
rights of the occupiers, but there is nothing to show any intention to advance beyond what 
the rights were at the time 

Where the relation of taluqdar and tenant at a rent of land within a taluq, has been 
shown to have existed at that date and since the tenant cannot defeat the taluqdar's right of 
resumption on due notice, notwithstanding a lengthened duration of tenancy, either on the 
ground that, by reason of this state of things having brought him within the meaning of para 
B of the schedule to Act XXVI of 1866 he is entitled to an under proprietary right or on the 
ground that time and undisturbed enjoyment have ripened his holding into a species of 
ownership 

The issues between the parties raising only the question of some form of proprietary right, 
still, if the tenant had shown an> right whatever to remain undisturbed bj the taluqdar, such 
right would have been considered on this appeal and would have received effect 

The allegation of a grant in perpetuity in 1896 at a rent to be varied according to the amount 
of revenue pajable by the taluqdar, not having been proved, but the existence and origin of a 
tenancy having been shown at a rent, paid down to the commencement of the suit Held, 
that length of enjoyment, couj^ed with such payment of rent could give no greater force to 
the tenant’s right than it originally possessed 

Appeal f^om a decree (19th March 1883) of the Judicial Commissioner of 
Oudh, reversing a decree (6th Ma> 1882) of the Distiict Judge of Faizabad 

On this appeal, which arose out of a claim brought by the respondent 
against the appellant to recover possession of villages Newada and Oa^ana in 
the Hardoi District, the prmcipsd questions were, whether or not the appellant 
was entitled to hold the villages as against the respondent, in whose taluq they 
were situate in virtue of an under propnetary right within the meaning of the 
** Oudh Sub-settlement Act," XXVI of 1866, or to bold them in any other 
permanent tenure, whereby he could defeat the nght of the taluqdar to evict 
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him on notice The taluqdar, Thakur Bharat Singh, was brother of the plain- 
tiff in the suit, the latter exercising hie rights under a deed of gift of August 
1878 , and the villages were in the possession of the deiendant, Thakur Bohan 
Singh, m succession to his uncle Kesri Singh, who, in the year 1826 (1233 
Tasli), obtained them from the then taluqdar, Gunga Singh, on terms which, 
save as to the rent, were [8203 disputed in this suit but under which the uncle 
and nephew had continually held the villages from that date 

Dunng settlement operations in Oudh no claim to the under proprietary 
right m these villages was made but m 1865, at the regular settlement, the 
revenue on the taluq having been raised, the amount of rent to be paid by the 
appellant was increased from Bs 1,454 toBs 1,628 In 1880 steps were taken 
that led to this suit The plaintiff required the defendant to quit possession, 
and afterwards entered upon the villages Upon this the defendant obtained 
an order for the restoration of possession under Act XIX of 1868 

The issues raised questions as to the nature of the holding obtained by 
Kesri Singh m 1826, whether it was an under proprietary tenure, either by 
way of “ marwat * (a holding granted to the relations of retainers killed in 
battle) or otherwise originating , and whether the holding was “ a tenure 
maintainable under the present law 

The District Judge of Faizabad who heard the suit decided m favour of the 
defendant, giving his leasons thus 

“ I consider it proved beyond doubt — and it is not denied by the plaintiff — 
** that Kesri Singh and Bohan Singh between them have held Newada and 
Gadiana for fifty years or more, enioymg all the zamindan dues, and paying 
** to the taluqdar so little that they have taken by far the laiger portion of the 
** profits For instance, the present state of affairs is that the defendant pays 
** Bs 1,628 out of a rent roll of Bs 3,464 

Of Bs 1,628, the taluqdar plaintiff lias to pay Government Bs 1,022 

“ There can be no doubt that the tenure has been most favourable to Kesri 
Singh and Bohan Singh The main diihoultv in this case is to determine 
“ whether the defendant has acquired an under propi letai y right oi not 

“ The position of parties has been changed by annexation The defendant 
** would probably have held on for many years to come at the same time he 
would have had no redress in the Nawabi had the taluqdir ejected him 

“ Defendant’s witnesses depose to this being a marwat grant , but I do 
“ not consider this proved I rather find that Kesii Singh [3213 was given a 
“ favourable lease in return for active service performed by his father Himmat 
** Singh and himself 

“ The taluqdar of the day Bhabuti Singh, was careful not to commit him 
“ self to any promise in writing, which he would ha^/e done if this had been an 
“ ordinary marwat grant Kesri Singh appears to have been uncertain of his 
“title, because he permitted the taluqdar to raise his lease in 1865 from 
“ Bs 1,454 to Bs 1,628, and also because he "refrained "from attempting to 
“ establish his title at the settlement 

“ The evidence as to Kesri Singh having adopted Bohan Singh is meagre, 
“ but it is clear that the latter succeeded the former in the full enjoyment of 
“ this lease 

“ The witnesses produced by the defendant are more reliable than those 
“ on the plaintiff’s side It is not usual to see witnesses in Court, like those 
“ for the plaintiff, who depose to their being entirel> at the mercy of the 
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“ taluqdar, though they have held leases for 50 and 60 years or mose. Plain* 
*' tiff’s first witness, Madar Baksh, though a resident of Newada, cultivates in 
the adjacent village of Kashipur, and he was most unwilhng to admit tlie 
number of groves planted by the defendant 

” The cross examination fully established his partisan character The 
'' plaintiff's witnesses, in fact, proved too much they proved that their profits 
“ were very smaJl as compared with the defendant's , and thus that their cades 
were not similar 

“ Defendant's witnesses depose that the defendant wished to advance his 
** claim to a sub settlement at the first summary settlement, but that Thakur 
Bharat Singh brother of the plaintiff and taluqdar at the time, dissuaded 
*’ him , that subsequently matters were settled by the defendant agreeing to 
" pay an increased rent, namely, Bs 1,628, the rent now paid 

It may be presumed from this that Thakur Bharat Singh confirmed and 
” ratified this long-standing lease 

** However, if the defendant had sued at the legular settlement he might 
ha\e found para 2 of the schedule to Act XXYI, 1866, rather awkward, for 
** a plaintiff was required to show that he had inherited ' not merely through 
privilege granted on account of service, or by favour of the taluqdar ' Defen 
'* dant has clearly no title independent of the taluqdar , and the weak point of 
his case is undoubtedly this one " 

[8281 After referring to the decision m Dng Bijat Sing v Gopal Dai 
Panday (I L B , 6 Gal , 218 , L B , 7 I A , 17), the Judge continued as 
follows — 

” It seems to this Court that time and undisturbed enjoyment have ripened 
** this holding into a species of ownership, and that it would be unjust to eject 
the defendant for the purpose of redistnbutmg the profits The revenue 
assessment is so low that the profits go chiefly to the defendant, and it may 
” be gnawing to the plaintiff to submit to this , but this result has been brought 
” about by Thakur Bharat Singh, and it is fair that the taluqdar, in under 
** stating his rent-roll, should not benefit by it This matter of assessment is 
** here mentioned, because it seems the only explanation of Bharat Singh s 
acquiescence in tiie defendant's position, unless, indeed, Thakur Bharat Singh 
“considered it unassailable It is remarkable that the plaintiff has not 
examined his brother, Thakur Bharat Singh, as a witness ^ his testimony 
“ wbuld have been far more reliable than that of Madar Baksh ' 

After further comments on the evidence, the judgment concluded thus 

“ The defendant appears entitled to hold at the present rate, unless and 
“ until the revenue assessment on these two villages be raised by Government, 
“ when the amount payable by him would be again determined " 

The above decision v^as reversed by the Judicial Commissioner on appeal 
by the plaintiff, in the following judgment — 

“ As tjhe defendant is holding under the plaintiff and paying him rent, it 
was for him to prove that ^e is more than a tenant He has no lease 
“ There is no good evidence to show on what conditions the land was made 
over to Kesn Singh» It is admitted that the rent has been raised 

** Adopting the defendant's view of the case, the landlord, from motives of 
" gratitude, gave the tillages to Kesri Singh at a low rent, and Eesn Smgh and 
biB suooessor have been allowed to xetam the land ever since, and their rent 
“ has only once been raised This does not create an under-propnetary tenure 
“ There was no adverse possession tiU the defendant lately, asserted that he was 
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'* nc^ a teoa&t The second clause of the schedule to Act XXYI of 1866 bars 
“ the defendant s claim [888] to an under proprietary right in these villages 
'* That clause requires the claimant to show that he, or the person from whom 
“ he has inherited, has, by virtue of his under propnetary right, and not merely 
I* through privilege, granted on account of service, or by favour of the taluqdar, 
** held such lands under contract {pukka) with some degree of continuousness 
smce the village came into the taluqa According to [the defendant’s own 
showing, Kesri Singh merely held by favour of the taluqdar 

Mere prescription will not turn a tenant’s holding into an under 
“ proprietary tenure, and I hold that the defendant has failed to prove any 
" sort of right to the land ” 

On this appeal — 

Mr J O W Sykes, for the Appellant, argued that the judgment of the 
District Judge should not have been reversed It might be supported on the 
ground that there was evidence that the villages in suit were granted in 
perpetuity, according to an arrangement between Gunga Singh, taluqdar, and 
Kesri Singh in 1826, as a compensation for the death of some relations of the 
latter, if not precisely as a martoat, still in the manner of a grant of that kind 
If, however, Kesri Singh’s possession did not originate in such a grant, but in a 
lease ** for an unhmited term ’ (as the translation of the plaint stated, probably 
meaning ** for an indefinite term’ ) that was either a contract, or was an 
arrangement followed by such a state of things that a contract must be 
inferred, it having resulted in a continuous occupation by Kesri Singh, and 
the appellant, as his successor in the holding, for fifty fi\e years, a penod far 
beyond the limitation fixed for any purposes of admitting such grants to proof 
Under tenures, held under any arrangement from which a contract might be 
inferred, when coupled with such lengthened possession, were within the 
definitions of sub proprietary lights given in the rules contained in the schedule 
annexed to the “ Oudh bub settlement Act, XXVI of 1866 That the term 
“bolding under contract,” used in the second paragraph, embraced any holding 
under arrangements from which a contract might be inferred, was shown by 
Maharajah of Balrampur v Uman Pal Singh E , 5 I A , 226), Dng [S24J 
Btjai Sing v Gopal Dat Panday (I L R , 6 Cal , 218 , L E , 7 I A , 17) in 
which latter case the judgment referring to the facts said “ From the length 
“of hiB holding, which appears to be considerable, and theciicumstances which 
“ have been foi^nd in the case, it may fairly be inferred that he held ptikka, or 
“ under contract, or at all events under an arrangement from which a contract 
“ might be inferred ” The appellant’s holding, accordingly, fell within rule 2 
of the schedule to Act XXVI of 1866, the “ Oudh Sub-settlement Act,* as 
in this case there was the requisite degiee of continuousness mentioned in the 
rule These circumstances would have entitled the appellant to the under 
proprietary right and to a sub settlement had he been claimant Therefore, he 
could resist ouster by the taluqdar The fact, moreever that the rate at which 
Kesri Singh paid rent had once been raised in 1865, when the revenue payable 
by the taluqdar was increased at regular settlement, supported the defendant’s 
claim to hold at a fixed rate , that being a certain percentage on the revenue , 
and such increase of rates paid by under propiietors in respect of the revenue 
being within the contemplation of the rules referred to Moreover, the posses 
Sion by the defendant of sir and nankar land as shown by the evidence, 
sAtaobing as these did to the propnetary right, indicating its having at one 
time existed, and entitling the holder under the third para of Act XXVI of 
1866 to the propnetary right m the land so held, afiforded a strong preEumption 
in hiB favour as to his nght to the villages Again, the fact that Bohan Smgh 
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as well as Kesn Singh had exercised zamindan (in the sense of village propne- 
tarv) rights over the banjar, or waste land, in planting groves, and m other 
matters, strongly supported the defendant Confirmatory, also, of the view 
taken by the District Judge, was the evidence that the taluqdar, at the time of 
the regular settlement, had induced the appellant to refrain from filing his peti- 
tion for the ascertainment of his rights in the Settlement Court Such an act 
on the part of the taluqdar had been held to entitle a person to all that he 
wonid have obtained had he filed his petition , and as great an effect ought to be 
given to the taluqdar's having held out an inducement to the defendant to 
abstain from tsasj proceeding as had been given to the promise of the taluqdar 
to allow a tenant to remain in possession in the case of Ktshnanand Mistr v 
The Superintendent of Encumbered Estates, Mehdaona, decided by this Com- 
mittee on 20th May 1879 Eeference was also made to Mussamat Thukrain 
Sookra^ Koowar v The Oovemment (14 Moo I A , 112) , Thakoor Hardeo Bux 
V Thakoor Jowahir Singh (L R , 6 I A , 161) , Baja Kishendat Bam v Baja 
Mumtaz Ah Khan [I L R , 5 Cal , 198, L R , 6 I A , 146 (166)] 

The interest of the defendant might be one of those which, as intimated 
m the judgment in Gown b hunker v The Mahaiaja of Bulrampore (I L R , 
4 Cal , 839 , L R , 6 I A , 1), although not, in the strict sense of the term, 
under-pfoprietary interests, were such as, nevertheless, to entitle the holder to 
a sub settlement The facts showed that neither Kesri Singh nor Rohan Singh 
held merely “ through privilege, on account of service or by favour of the 
taluqdar ’* Lastly, if the appellant had not made out his title to be recognized 
as an under proprietor, he was entitled to protection as holding a permanent 
tenancy 

Mr J Graham, Q 0 , and Mr J T Wood} off e, for the Respondent, argued 
that it had been rightly decided by the Judicial Commissioner that the appel 
lant held only a beneficial lease, teiminable at the will of the lessor, on due 
notice The judgments of the Indian Couits, though they differed in their 
view of the law, concurred upon the finding of fact which, in effectf disposed 
of the appellant s contention, viz , they both found that Kesri Singh did not 
in 1826 acquire an under proprietary title to the land in suit The possession 
was not in its inception nor did it afterwards become, by prescription or 
otherwise, a tenure of the character of under proprietorship The tenant in 
this case was neither an under proprietor, nor was he entitled to a sub settle 
ment , the latter right being founded upon some kind of proprietary right It 
was impossible to say that, because a lease had been granted on favourable 
terms, and had been enjoyed for a long time, there was, therefore, a presump 
tion in favour of its being perpetual On the contrary, the presumption in this 
case was in favour of the taluqdar Reference was made to Sir Maharajah 
[3863 Bejai Singh v Gopal Dai Panday (12 Moo I A , 331) Such 
grants, as the one alleged to have been made, fell within the 62nd section of 
Act XVII of 1876 “ The Oudh Land Revenue Act,* which declared that all 
grants of land to be held at a favourable rate of rent should be liable to resump- 
tion, where no sanction by the Government, or the Chief Commissioner, had 
been given* to them , unless the grantor of a written instrument expressly 
agree that there should be no resumption, m which case the grant was valid 
against him during the continuance of the settlement 

Mr J O W Sykes replied 

Judgment having been reserved, this appeal was afterwards, on the 3rd 
December, argued again, by direction of their Lordships 

Mr J G W Sykes, for the Appellant, argued five principal points He 
first contended that the evidence established a grant to Eesri Singh in 1826f 
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and adverted to the general law relating to such grants in Oudh , secondly, he 
referred to the evidence of Kesn Singh's rights as an under-proprietor, and to 
the Circular Orders and Acts, especially the schedule to Act XXVI of 1866, 
relating to rights to a sub settlement , thirdly to the general grounds on which, 
as he contended, the defendant would have been entitled to a sub settlement , 
fourthly, to the s«r and wawfcar holdings, with other matteis indicating pro- 
prietary title , fifthly, to the defendant's light of permanent occupancy of the 
villages as a tenant at a rent 

In addition to the references previously made, he referred to Parliamentary 
papers, Oudh, 1856, pp 86, 87, 160 Circular Order, Chief Commissioner, Oudh, 
13th June 1863 , House of Lords Papers, 1859 , Sir E Montgomery s Beport, 
p 15, para 97, Minute of Chief Commissioner, with Financial Commissioner’s 
C O , 12 of 1867 . Sir T Strachey s Minute, schedule. Act XXVI of 1866 

Mr J Graham, Q C , and Mr J T Woodroffe, for the Eespondent, were 
not called upon 

On the 6th December their Lordships Judgment was delivered b\ 

Lord Fitzgerald — This case is one relating to title to immoveable pro 
perty and their Lordships think the parties should [327] present their case 
with some degree of substantial accuracy, and prove it as alleged , m other 
words, that their Lordships should deal with the case on the allegation and the 
proof 

The plaintiff, Thakur Surat Singh, seeks to resume his right as to two 
villages, Newada and Gadiana His petition puts his case thus That 
Thakur Bharat Singh is the sanad holding taluqdar of taluga Atwa and Nasir 
pur, which includes the villages of Newada and Gadiana Acc ordmg to the 
sanad granted to him by Government under Act I of 1869, he possessed all 
proprietary powers over the said villages, and consequently he has made over 
in gift to plaintiff all his taluqa under a deed of gift, dated 31st August 1878 ’ 
The allegation is that Surat Singh became the assignee of Bharat Singh’s 
rights The sanad gives him all propr]etai> rights subject to the rights of 
occupation, and other rights of parties who were in possession at the time of 
the grant, and which they might have established either as a matter of under- 
proprietary right, or sub settlement, or a right to be continued in occupation 
So far, there is no controversy He then alleges that the defendant was lessee 
of the said villages under a lease for an unlimited term — (it has been agreed 
in the course of the argument that “unlimited" is to be read as “ undefined ") — 
“ at an annual jama of Bs 1,626, the lease having been granted by Thakur 
Bharat Singh (the donor), whose successor plaintiff is under the deed of gift " 
If that were in controversy, their Lordships think there is evidence in the case 
which establishes that allegation , for whether the holding of the two villages 
was originally a separate holding of each, or a joint holding for Bs 1,454, 
by the transaction which took place in 1865, at the time of the general 
regular settlement of Oudh, that rent had been increased under circumstances 
to which their Lordships will refer, to Bs 1,628 for both, without distinction, 
and would seem to have constituted a tenancy at that date, in 1865, of both 
villages at the consolidated rent of Bs 1,628 The remainder of the petition of 
the plaintiff IB this He alleges in substance that he had a right to resume 
possession , that he gave notice of his intention to resume , and the 
defendant denied his nght These facts not being controverted, pnmd facte 
estabhsh the relation of landlord and tenant [ 828 ] between the plaintiff 
and Bohan Singh, who himself would be the lessee in 1865, and is the succes- 
sor of the original grantee Unfortunately there is no written statement on 
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the part of the defendant, but there is a verbal statement made at the bar, very 
muob resembling the old Common Law Pleading ''ore tenus There is a verbal 
statement made by Mr Sykes, counsel for defendant, taken down by the Judge, 
which is tantamount to this I admit your pnmd facte case, but my case 
** displaces^ yours, and I will tell you what it is Acoordin^y at page 15 we 
find that Mr Sykes states the parties are descended from a common ances- 
tor, one Nuggar Sah Defendant's adoptive father, Kesri Singh, got the 
“ property in dispute * — that is, the two villages — “ in A D 1826 (1238 F ) on a 
** contract from Gunga Baksh , that Kesri was to hold for ever, at a rental 
which was a certain percentage above the Government revenue " Now that 
IS a clear and precise case, and if the defendant has sustained it in proof, he 
has a right to succeed here 

Their Lordships have considered the case, in the first instance on the 
circumstances antecedent to the time, in 1858, when the confiscation of Oudh 
was declared The mam point to consider is, what title the defendant had 
immediately before that confiscation Mr Sykes then in his statement adds 
** The amount payable during the Nawabi being Bs 1,454, at this rate Keen 
Singh paid dunng Nawabi, and up to 1271 72 F In A D 1865, 1272 F (^ s , 
at regular settlement), on the revenue assessment, on the whole taltiqa being 
increased, a corresponding increase m the amount payable by Bohan Singh 
was made, bringing the demand up to Bs 1,628 ’ With this explanation the 
rent is said to have been unchanged since 1826 ** Prior to annexation Kesri 

** Singh had acquired sub proprietary title in this holding, and maintained that 
** position subsequent to annexation, and through his successor up to date " 
The parties met before the Judge to discuss the case and settle issues The 
defendant s case was an admission that he had paid rent, and that the plain 
tiff was the taluqdar to whom he had paid it , and that prtmd facie imported 
** the relation of landlord and tenant, which earned with it the right to resume 
** possession on proper notice to quit " The Tudge very properly said to 
[329] defendant ** The onus is thrown upon you You allege in answer to 
that pnmd facie case that you are a giantee of a particular character, and I 
** proceed now to settle the issues between you ’ Gunga Singh had been the 
taluqdar under the Nawabi, and was the party entitled to the taluq at the 
time of the grant to Kesri, and the plaintiff is the successor of Gunga The 
two real issues are ** Did Kesri in 1826 acquire from Gunga Singh an 
** under*proprietary tenure (granted as compensation for death of a relative m 
“ battle) in these two ‘ villages,' subject to payment of a percentage above 
** Government revenue, and is such tenure maintainable under present law ? * 
Then, secondly, *' independent of the specific grant alleged, has the holdii^ of 
Kesri been such as to entitle him to ari undei -proprietary nght ? ” Both issues 
lay on the defendant 

Their Lordships would not be inclined to construe these issues adversely 
to the defendant as to the terms, proprietary right, or otherwise, but they will 
consider whether he has established a nght to remain as he is, paying the rents 
for these ullages, and to remain there for ever , whether you call it a nght to 
sub-settlement or an under-propftetary right, or a right not to be disturbed, is not 
matenal If the defendant has shown a right to remain there undisturbed by 
the plaintiff, their Lordships will give effect to that nght 

It IS remarkable that, though the beginning of this grant is shown, we 
halr9 not, on either side, a shred of documentary evidence to establish what it 
was It IS admitted that at its incei^ion there was no wnting No documeiits, 
no accounts, have been produced This case, extramrdmary in its efasnoter, 
rosts etdsvdly on the parol evidence of two old witnesses, whose statemente aio 
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said to be ooniirmed by the charactei of the enjoymenJ Their Lordships do 
not find it necessary to consider the law of Oudh undei the Nawabi It was 
said in the course of the argument that under the Nawabi a grant might have 
been made of the character which the defendant seeks to set up unevidenced by 
writing Their Lordships may entertain doubt as to whethei such was the law 
of Oudh, but for the purposes of this case only, the> will assume that the law 
under the Nawabi was, as alleged, that is to sav, that such a claim as the 
^defendant sets up might have been established and mam [8803 tamed though 
unevidenced by any written evidence, or any writing oi written contract, oi 
grant Tt is not pretended that there was any grant in wiitmg and the 
defendant’s witnesses gave evidence that theie was none Fuithei, then 
Lordships cannot forget that the defendant rests his title to both villages on 
one and the same grant, in perpetuity, it a rent to he varied at a certain 
percentage according to the Government lovenue 

Their Lordships will hist deal with the case of the village Gadiana 
That came into the possession ot Kesri in 1838 There is not a word of evidence 
to establish what the circumstances were connected witli the grant of that village 
It plainly was not made m respect oi the death of the two relatives, foi if the 
statement which is made is to be believed, they died m battle over 12 yeais 
before The grant as compensation in respect ot then deaths would have been 
the grant of Newada No witnes'* tells us any circumstance connected with 
the grant of Gadiana, save that m 1838 Kesri got the village of Gadiana from 
Gunga Baksh at a rent origin all v of Es 400 aftei wards increased to Es 4r50 
The time or circumstances of the mciease fioin Es 400 to Es 450 do not 
appear , Kesri continued to hold the village of Gadiana He paid that rent, 
and was living at the time of the confiscation of 1858 What was Kesri s title 
at the time of the confiscation to the village ot Gadiana > He got it m 1838 
He had been 20 years m possession His possession appears to have been the 
ordinary possession of any person paying rent, that rent having been increased 
between the time of the original tenure of 1838 and 1858 from Es 400 to 
Es 450 It IS said also that light is thrown upon the character of his possession 
by the fact that he exercised the zammdar> rights The evidence upon that is 
by no means satisfactory Nothing precise oi specific is shown and there is 
a mass of evidence on the other side, that in that particular district of country 
it was common for an ordinary lessee, who had no rights beyond those of a 
lessee, to exercise what are called zammdarv rights Nothing specific however, 
IS made out 

^ It appears to their Loidships that, as to Gadiana, it would be^impossilile to 
come to any other conclusion consistently with the evidence, than thatthe alle 
gation of the defendant that he held this village from 1826, or even from 1838, 
under a grant [881] for ever at a rent varying only with the amount of the 
Government revenue, has not been proved It appears to their Lordships that 
the case as to Gadiana is too plain to admit of discussion or argument, it utterly 
fails Their Lordships will subsequently consider what took place after 1858, 
and see whether it could have conferred upon the defendant any great^ right than 
Kesri had in 1858 The case fails as to Gadianif One might say that, failing as 
to that, the defendant failed as to the whole of his allegation, but their Lordships 
would be very slow to bind the defendant in that way • If he has proved a 
case which entitles him to be protected from ejectment as to the other village, 
Newada, their Lordships would be prepared to give efifeet to that right, what 
ever it may have been , but they cannot shut their eyes to this, that the 
allegation as to Gadiana has wholly failed, and it must reflect, and powerfully 
reflect, on the case that is made as to Newada 
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The evidence as to Newada consists of the verbal statement of two 
witnesses, Myku Lai and Jhubbu It must not be forgotten that the case of 
the defendant is a perpetual grant out and out, once and for all, from gene- 
ration to generation, of this village of Newada, at a certain rent The evidence 
shows that the rent originally payable was Bs 900, and probably an allowance 
for the chaukidar, subsequently increased, under circumstances to which their 
Lordships will hereafter allude, to Bs 1,628, when joined to Gadiana One 
witness IS 75, and the other is 80 years of age, and they make a statement 
which it was not possible to contradict Myku Lai, aged 75, says I knew 
Kesri Singh He died about a year after the Mutiny He held Newada and 
Gadiana till his death He had held for many years —perhaps 50 years ago 
from this date Bohan Singh, defendant, succeeded him Then he states 
the circumstances of the fight, m which persons of the name of Man and 
Chain figured They were dacoits There is evidence in the case that those 
daooits were killed, 90 oi 100 years ago The witness then gives an account 
of the fight in which two lelatives of Kesri were killed “ On the 11th day 
{ekadasa) Bhabuti Singh offered Kesri money for his relations Kesri said he 
“ would not take monev, but land Newada was at that time waste ** That 
probably means waste and unoccupied — and so [8S3] Bhabuti Singh placed 
* Kesri Singh tliere, telling him to locate cultivators there, pay the Govern 
“ ment revenue, and enjoy the 7amindary rights Since that time Kesri Singh 
‘‘ alone lias exercised rights m Newada He has granted maffi and planted 
“ groves I was servant of Kesri Singh for one year when I was twenty years 
‘‘old, 1 was present m the fight Kesri Singh paid the chaukidar The 
“ patwari's pay came from the taluqdar Bohan Singh is own nephew to 
“ Kesn Singh, who had no son Bohan Singh has succeeded to Kesri Singh’s 
“ property Defendant takes all proprietary rights in Newada and Gadiana ’ 
Cros* examined, he said “ Nothing was written by Bhabuti Singh m favour 
“ of Kesn Singh Kesri Singh was to pay the Government revenue , the 
“ amount w^as not stated Ido not know if the village of Newada was assess 
“ ed at all Kesn and Bohan did not engage direct with the Government 1 
“ cannot say what amount the defendant and Kesn paid the taluqdar The 
“ taluqdar appointed the patwaii and chaukidar Now it will be observed 
that the statement made by that witness is not the creation of a holding at 
a lent , it is the statement of a verbal grant, in which not a word is said 
about rent no rent at all of any kind , but he put him in possession with 
these absolute rights, and he was to pay the Government revenue That 
was the sole obligation imposed on him— not at Bs 900 —but to pay the 
Government revenue The evidence given absolutely contradicts that case 
Their Lordsliips do not mean to say it contradicts it in this respect, that in 
some right or other Kesn then got Newada, but that he got it m the right 
which this witness describes under such circumstances as that a grant foi 
ever might be implied from it is absolutely contradictory His statement is, 
that he was to exercise the isaniindary rights and to pay the Government 
revenue, but no more 

The second witness, Jhubbu, says Kesn Singh held them till his 
death, an‘Sl after him Bohan Stngh Defendant Kesn first got possession 50 
or 56 years ago On the ekadasa Bhabuti Singh came to Kesn and offered 
'* him some money « This was declined Bhabuti Singh then located him 
** m Newada, and told him to get cultivators and enjoy the zammdary 
** ngbts and pay the revenue,’’ and about a year or two afterwards he got 
Gadiana The evidence of that witness is in substance the same as the 
CSSB} evidence of the other It shows, if they are to be believed, a grant 
under circumstances from which fairly some implication might be made of a 
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continuing grant, but which, m its mam particulars, is contradicted by the 
other evidence in the case It is now proved beyond doubt that, so far from 
getting the village subject to no rent, Kesn was to pay the taluqdar Bs 900, 
with an allowance ot Bs 50 to pay the chaukidar, and that he did not pay the 
Government revenue , at all events there is no evidence that he ever had dealt 
with the Government The evidence is that it was subject to a rent of Bs 950 
and that rent he paid 

It remains now to considei whether, upon the evidence of these two 
witnesses, contradicted as it is b\ the other evidence in the case, and supported 
only by the alleged exercise of zammdarv lights, which have alread\ been 
adverted to, their Lordships could fairly draw any interen^e tliat the village of 
Newada had been granted, oi was intended to be granted by Gunga Singh, oi 
his son, to Kesri for ever, to liold from geneiation to generation, at a fixed rent, 
variable only according to the change that might take place in the Government 
revenue ^ Their Lordships would be very willing indeed to draw any reason 
able inference in favour oi a party who has so long enjoyed certain rights but 
what their Lordships are here asked to do is to invent a grant, to define its 
terms, to define the lent not mentioned at the time of the original supposed 
grant, and further to come to the conclusion that Kesri had got a grant for 
ever There is nothing intermediate It is not alleged to be for the life of 
Kesri or for the life of Bohan It is either an ordinary lease granted by the 
taluqdar to Kesri, as a reward for the services of his family at a rent profitable 
to him, but with the incident that it might be resumed upon proper notice by 
the taluqdar, or it is a grant for evei Their Lordships are now asked, in a 
case where the commencement of defendant s title is shown, to invent a grant 
m all its terms, and convert it into a holding lor ever, by the descendants of 
Besri Their Lordships feel, dealing with the title of Kesri as it stood in 1858, 
and quite irrespective of the subsequent increase of rent, there are no ciicum 
stances from which they could reasonably come to the inference that in 1858, 
even as to the village of Newada alone, Kesri had any sucli title as alleged 

C8841 In 1858 came the confiscation of Oudh, the result of which was the 
determination of all existing interests, and taking them into the hands of the 
Government But the Government of India did not intend any such injustice 
as an absolute confiscation of those lights Jn certain instances, where 
taluqdars oi others had been guilty of great crimes, absolute confiscation did 
take place , but otherwise it was intended under certain logulations, to settle 
and restore the taluqdars, and to protect, is far as necessary, by sub settlement, 
or by some other process, the existing iiglits of the occupieis It will, there- 
fore, be seen how necessary it is to mquii e what those rights weie at the time 
of the confiscation , foi though in the lettei of Lord Canning m 1859, and in 
the subsequent circulars which were issued from time to time, every intention is 
shown to do justice to all the jiarties, and to compel the taluqdais to do justice 
to the occupiers, yet there is nothing to show any intention to advance beyond 
what the rights were at the time of the connscation, and the intention was 
generally to restore and to protect those rights The defendant says “ But 
” I had a right to a sub settlement of some kind or other ’ Their Lordships 
will not at present go into the distinction between a sub proprietary right or 
a right to a sub-settlement, and a right to be protected iif the occupation which 
a person already had, nor bind the defendant too nicely by those terms , but 
they will take it that, if he had a right, he might have protected it under the 
Act of Settlement of Oudh, or some one of the circulars and rules which are 
adopted and confirmed by that Act He might have piotected that right 
by either getting a sub-settlement or a recognition of his existing title or 
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possession What took place was this, and it also depends on the evidence of 
two witnesses The possession, it is to be observed, was not disturbed by 
the confiscation The taluqdar remained as he was, and the occupying tenants 
remained as they were Then came the Settlement of 1861, which was only 
temporary The witness Canogi says “ Rohan Singh, aftei the Mutiny, 
“ wanted to file a petition, but Bharat Singh said, ‘ there will be confusion in 
the estate , pay what you used to pay ’ and that in consequence of that he 
did not file a petition to protect his right whatever it might have been \gam, 
a subsequent witness, Omaid Singh, says At the settlement after the Mutiny, 
Bharat [835] Smgh came to Naihia and stopped at the well Bohan Singh 
“ said the Government called foi petitions Thakur Bharat Smgh said ‘ if you 
“ ‘ petition, my taluqa will be broken up Do zamindary as hitherto, and remain 
“ * in the takiqa ** The defendant relies upon that evidence Bhatat Singh 
was not produced as a witness Theie is objection on the part of the high 
class Hindus to appear as witnesses in a Court of Justice The more pregnant 
observation to be made is that this equitable contract, or whatever it is, was 
made with Rohan '^^jngh, on whom the issue lav, whose title, if he has any, 
may rest upon this altogethei and he is not called as a witness Their Lord 
ships cannot tell whether he was piesent at the trial or not, but it strikes them 
as a very remarkable fact that Rohan Smgh, the defendant and party to this 
alleged agreement, was not called Well, then, it rests on the conversation 
represented to have been overheard by two witnesses, nearly 20 years before 
the institution of this suit, and being uncontradicted, their Lordships would be 
quite prepared to consider it , but it i& obvious it could only take effect to 
establish such right as Kesri Singh had before the confiscation As has been 
pointed out, the real point, therefore, for then Lordships to inquire into, is 
what title had Kesri at the tune of the confascation ^ Their Lordships ha\e 
been obliged to come to the conclusion upon the evidence that Kesri at that 
tune had no more than a lessee's right subject to resumption at the will of the 
landlord upon giving propei notice The view then Lordships take of it is 
this, putting it in the largest way for the defendant, that the parties at that 
time probably did not understand exactly what this sub settlement oi re- 
arrangement was , that Bharat Singh, anxious to get his taluq in safety, was 
unwilling that there snould be any petitions , and what he says is substantially 
this It might create disturbance, it might break up the taluqa , and what 
“ever lights you now have I will preserve, " and to that extent their Lord 
ships would be fully prepared to give effect to this agreement, if such it can be 
called, but unfortunately m giving effect to that, they could only give effect to 
and protect tbe inteiest which the lessee had m 1868 The case goes a step 
further, because it is alleged that a transaction took place subsequently which 
established the right of the defendant to hold these two villages for ever The 
allegation [336] in the defence is that there had been an agreement between 
Bharat Smgh and the present defendant, that the defendant, agreeing to pay 
an increased lent, should hbld two villages for ever at that increased rent Let 
us see what that transaction was, and whether, m place of supporting the 
defendant's«case, it does not go far to destroy it It is thus described by the 
two witnesses “ At the Regular Settlement Rohan Smgh went to Hakaura " 
(the Regular Settlement was in 1865, foui years after the alleged conversation) 
“ bemg called by Bharat Singh, who said that the revenue had been assessed 
“ heavy , not that Rohan Singh's was heavy, but that the taluqdar's revenue 
had b^n assessed heaVy , “ that he had to pay Bs 1,022 on Newada and 
** Qadiana, and he demanded from Rohan Rr 511, Rs 48 for ohaukidar, and 
“ Bs 47 for patwari , since that Rohan Smgh has paid Bs 1,628 " The exact 
sums are, Bs. 1,022, Bs 511, Bs 48, and Bs 47, which just make up the 
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Bs 1,628 There is not a word said to this efileot ** If you will pay the 
increased rent, I will maintain you in possession ’ It iS the simple ease of 
a taluqdar whose payment to the Government had been inoieased going to his 
tenant and saying '* I must now increase your rent I have to pay more 
“ myself, and you must pay me inoie, and in addition to paying for the 
chaukidars, he pays for the patwari, and he pays such a sum as above the 
Government levenue, and over those two payments, will leave a clear profit of 
Bs 511 at least going into the hands of the taluqdai But it is not shown 
what the increase of Government revenue was It is not shown that the 
increase oi rent by Bs 174 had any relation, or what relation to the increase 
of Government revenue It simply shows that the two villages appear to have 
been consolidated, and that they are held togethei at a consolidated rent which 
exceeds by Bs 174 annually what had been paid before Their Lordships 
have already stated their view that he had only the title oi an oidinary lessee, 
subject to the acknowledged right of the landlord to lesume upon giving due 
notice If there was a contract m 1861, it was a contract only to maintain 
Bohan Singh in that which his ancestoi had at the time of the settlement, 
and nothing more , and the transaction of 1865, in place Of establishing an> 
title greatei than that of an oidmarv [337] tenant in Bolian Singh, simply 
shows that he agreed to hold at an increased rent, and without any stipu 
lation that ins tenure was to be, as it is now alleged to be, a tenure 
for ever 

Their Lordships do not consider it necessary to express any opinion on the 
questions oi law which have been raised The facts of the case establish that 
the decision of the Judicial Gommissionei of Oudh was coiiect, and that the 
defendant failed to establish his case upon the facts Many cases iiave been 
cited, and a veiy interesting argument has taken place upon the etteot of the 
rules and Legislatiye Acts with regaid to confiscation in Oudli Their Lord 
ships have also had these rules illubtiated by a numlier of decisions to which 
Mr Sykes referred It appears to their Lordships (juite unnecessaiy to deal 
with any ot those decisions, oi any oi those cases This defendant has not 
been protected by any sub settlement There has been no Goveinnient lecog 
nition of his right Their Lhidships aiiive at the conclusion that he is 
piobably in as good a position as if his right whatcvei it was, had been lecog 
nised in some way undei the rules legulatmg the settlement oi Oudh But what 
was that right, to which only we can give effect ^ Tlieir Ijordships have already 
pointed out what the right was in 1858 and nothing that has occurred since 
that lias given greatei effect to, or increased the right , 

Their Loidships, therefore, think that the decision oi the District Judge 
was erroneous, especially when he says that, while holding there was no evi 
denoe of any grant, and the evidence entirelv'^ failed, he still comes to the con 
elusion that time and undisturbed enjoyment had ripened this holding into a 
species of ownership , and again, defendant had acquired by prescription a 
holding such as to entitle him to an under proprietary right Such propositions 
are wholly max>plicable to such a case as this, where the origin of the tenancy 
IS shown at a rent twice increased, and paid down to the commencement of 
the suit In such a case, length of enjoyment, coupled with the payment of 
rent, can give no greatei force to defendant s right than jt originally possessed 
Their Lordships have come to the conclusion that the decision of the Judicial 
Commissioner of Oudh was coirect [338] They do not adopt some of his 
reasons, but they adopt his conclusion 
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Their Lordships will, therefore, humbly advise Her Majesty to afihrm the 
decree of the Judicial CommiBSioner, and to dismiss this appeal The costs 
will be paid by the appellant 

Appeal dtemnaed 

Solicitor for the Appellant Mr Buttle 

Solicitors for the Respondent Messrs Watktm d Lattcy 

NOTES 

also tho following cisos — 5 O C 97 6 O C , 11‘J , IJ O C , 240 , 17 Cal 441 — 17 
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APPELLATE CIVIL 

The 21th Febriuiry, 1885 
Present 

Mk 7usiig> Pigot and Mr Justice O'Kineal^ 

Bechu Lal Defendant 

versus 

Oliullah Plaintiff 

Mahomedan law — Parties- Endowment- Joint MiUwallts —Joint Trustees — 

Joinder of Parties 

Where proport\ belonging to an endowment is sought to bo rocovorod from i third part> 
who asserts that he ih tho owner theroof all the miUivaUis of the endowment should be made 
parties to a suit instituted for the recovery of such property Such of the niutwalltSA'i refuse 
to join \s plaintiffs should be made defendants 

This was a suit to lecover possession of certain proper ty, tho facts of 
which were as follows — By a deed executed on the 16th of November 1860 one 
Bibi Gardin conveyed all her real property to the plaintiff and four othei per 
sons, to be held by them and their heirs, representatives and assigns in trust 
for the benefit of a certain mosque, and to retain and keep for their use as 
tenants m common any surplus of the profits after defraying all the expenses of 
the mosque The deed contained a clause stating that no act of any of the 
parties separ&tely to whom the property was given to be hold by them, their 
heirs, representatives or assigns in trust, and as tenants m common, was to bo 
valid unless the same w as agreed to by all the parties 

[389] On the 4th of May 1882 the plaintiff instituted the pi esent suit 
against the defendant Bechu Lal for recovei y of possession of certain land which 
the plaintiff alleged was part of the property conveyed by the deed of the 16th 
of November 1860 At the da|(e of the institution of tho suit the plaintiff 
was the sole survivor of the five persons to whom Bibi Gardin had conveyed 
the land 

The defendant in his written statement alleged that the property iii 
question was his own {bbsolute property He also alleged that some of the 

* Appeal from Order No 320 of 1884, aganiHt the order of H Beveridge, Eeq , Judge of 
24 Perguunahs, dated the 30th of July 1884, reversing the order of Baboo Nilmani Dass, 
Munain of Sealdah, dated the 20th of September ISBS 
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deceased trustees had died leaving sons, and he made an application to the 
Court that the heirs of the deceased trustees should be joined as plaintiffs in 
the cause This application was granted on the 6th of April 1883 Some of 
the heirs refused to join as plaintiffs, and thereupon the plaintiff applied to the 
Court for an order that the heirs refusing to join as plaintiffs should be made 
defendants This the Judge refused to do, on the ground that, under the 
terms of the deed of the 16th November 1860, the plaintiff could not maintain 
the suit without the consent ot his co trustees , and he dismissed the same 
with costs on the 24th of September 1883 This decree was reversed on 
appeal by the District Judge, who remanded the case for trial on the merits, 
stating that it was not nec6ssar> to make the heirs of the deceased mutwallis 
defendants 

The defendant appealed to the High Court, on the grounds (1) that the 
suit should have been dismissed for non joinder , (2) that the plaintiff could 
not sue alone , and (3) that the suit could not proceed in the absence of the 
other mutwalhs or their heirs 

Mr BonnerjeCt and Baboo Amarendronath Chatterjee, for the Appellant 

Mr Twtdale, Munshi Serajul Islam and Baboo Sahqram Singh for the 
Eespondent 

The Judgment of the Court was delivered by 

Plgot, J — This IS an appeal against ji remand order of Mr Beveridge, 
dated the 30th July 1884 

The circumstances out of which this case lias arisen are these [SiOj 
Munshi Oliullah sued Bechu Lai for land, claiming it as endowed property, 
and seeking to establish his right thereto as mutwalh 

The defendant raised several objections and among them he stated that all 
the mutwalhs should be made parties to the cause This seems to have been 
the view taken by the Munsiff, who, on the 6th day of April 1883, passed the 
following order “ I order the heirs of Nezatullah, Sadut Hosem, and Budhu 
“ Khan to be made plaintiffs in this suit, provided, on receiving notice of 
this order, they consent to be made parties 

Against this order, an appeal was preferred to the District Judge, but 
without success, the order being confirmed Subsequenth , on the 29th Sep- 
tember 1883, the plaintiff appli^ that those persons, who did not consent to 
be made plaintiffs in the cause, should be made defendants in the suit This 
was refused and the suit was dismissed on the ground that it could not proceed 
at the instance of the plaintiff alone 

An appeal was preferred to Mr Beveridge, and he held that the suit could 
be carried on by the plaintiff alone, reversed the decree of the l^unsiflf, and 
remanded the case to be tried on the merits 

That order has given rise to the appeal before us 

The first point for our decision is, what was the effect of the order of the 
6th April 1883 ? 

I am of opinion that it simply directed the parties to be made plaintiffs 
with their consent, but it never prohibited further application, such as one 
made on the 29th September 1883, to have theo made defendants lA case they 
did not consent to be made plaintiffs 

As to the opinion expressed by Mr Beveridge, that the plaintiff can carry 
on the case by himself, we are of opinion that that is not correct Looking at 
the case of Luke v South Kensington Hotel Company (L R , 11 Oh D , 121), 
the case of Bajendronath Dutt v Shatk Mahomed Lat (L R , 8 I A , 136), and 
other cases, we think, that in such a suit as this, all the mutwalhs should, if 
possible, be made plaintiffs , but if any of them refused^ then the> should be 
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made defendants in the case In this view we consider the decision of 
Mr Beveridge should be set aside, and the case remanded with instructions that 
the [341] non-consenting persons be made defendants in the cause if the plaintiff 
applies that they be made defendants, and the case be proceeded with Costs 
to abide the result 

Appeal allowed and cane remanded 


NOTES 

[ All the trustees should ordin iril\ be oo plaintiffs and onlv such of them should ho 
made defendants as are unwilling to be joined i.s co plaintiffs or have done some act pre 
eluding them from being plaintiffs because where the administration of the trust is vested in 
several trustees, they all form as it were but one collective trustee and they must exercise 
the powers of their offfee in their joint capacity Their interest and authority being equal 
and undivided the> cannot act separately but U1 must join — (1906) 5 G L J 527 dia 
tinguishmg 26 Cal 409 

See also 24 All , 226 29 Mad 102 26 Mad 649 20 AT L J 957 ] 
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APPELLATE CIVIL 


The 26th February, 18S5 
Present 

Mr Ttjsticf Pigot and Mr Justice O Kineala 

Rameswar Nath Singh One of the Defendants 

versus 

Mewai Jugieet Singh and anothei Plaintiffs 

Mortgagor and Mortgagee — Execution of deciee — Sale in (leciitum — Fore 
closure proceeding s — Purchaser — Notice 

Where a person mortgages his property by deed of conditional sale and afterwards the right, 
title and interest of the mortgagor is sold in ext,cution of a money decree previously obtained 
against him the purchaser at such sale is entitled to due notice of foreclosure proceedings 
instituted subsequently to the sale but before the confirmation thereof 

Bhyrub Chunder Bundopadhtfa v Sotidamtm Dabee (I L R 2 Cal 141) followed 

This was a suit for the possession of land which arose out of the following 
circumstances — The land originally belonged to the defendants, other than the 
defendant Rameswar Nath Singh In August 1876 the last named defendant 
obtained a money decree against the other defendants, which decree was finally 
confirmed on special appeal to the High Court in Tune 1878 On the 11th of 
July 1877 the defendants, judgment-debtors, executed a 6^ btl wufa of the land 
now m suit in favour of Surabjit Singh, the father of the present plaintiffs, 
which was presented for registration on the 16th of Jul> 1877, and finally 
registered on the 22nd of August 1877 On the 26th of Jul\ 1877 Rameswar 
Singh applied foi execution of has decree by attachment of the same property 
On the 5th of August 1877 the property was attached, and was afterwards sold 
in execution to Rameswar Nath Singh on the 16th of September 1878 This 
sale Was confirmed on the 25th of lanuaiy 1879, but no sale [312] certificate 


* Appeal from Appellate Decree, No 997 of 1884 against the decree of H L Ohphant, 
Esq , Judicial Commissioner of Ghota Nagporo, dated the 13th of March 1884, affirming the 
decree of Major Samuells Assistant Commissioner and Subordinate Judge of Hazani^h, 
dated the 13th of July 1881 
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was issued until the 3rd of October 1879 In the meantime the plaintiff's 
father, the mortgagee under the deed of the 11th July 1877, instituted fore 
closure proceedings on his mortgage under Regulation XVII of 1806 on the 2nd 
of November 1878, and under these proceedings the foreclosure became absolute 
on the 2nd of November 1879 On the 10th of May 1880, the plaintiffs, the 
heirs of Surabpt Singh who was then dead, instituted the present suit for 
possession 

The sole question arising on this appeal was, whether Bameswar Nath 
Singh was entitled to notice of the foreclosure proceedings instituted on the 2nd 
of November 1878 This point was found against him by the lowei Courts on 
the authority of Basapa v Marya (I L R , 3 Bom 433) Sheo Golam Singh v 
Bam Boop Singh (23 W R 25) , and Beepin Beharee Biswas v Jtidoonth Hazrah 
(21 W B , 367) The defendant Rameswar Nath Singh alone appealed to the 
High Court 

Mr Gregory and Baboo Aukhil Ohumler Sen for the Appellant 

No one appealed for the Respondents 

The Judgment of the Court was delivered by 

Pigot, J — The foreclosure proceedings in this case were instituted on the 
2nd November 1878 The sale took place on the 16th September 1878 The 
sale was not confirmed until January 1879, nor was the sale certificate issued 
until the 3rd October following But on the authority of the Full Bench decision 
of this Court of Bhymb Ghimder Bundopadhya v Sondamini Dabee (I L B 
2 Cal , 141), it must be taken that the decree holder became purchaser at the 
time of the sale, and not at the time of its confirmation or on issue of the cer- 
tificate Under these circumstances, he was entitled at the time of the institu 
Cion of the foreclosure proceedings to due notice No such notice having been 
given, no right to bring this suit against the defendant has accrued to the 
plaintiff under the foreclosure proceedings 

The appeal must, theiefore be allowed, and the suit dismissed with costs 

Appeal dtwiisHed 


NOTES 

[ By sec 66 of the CPC 1908 where immoveable property is sold in execution of a 
decree and such sale has become absolute the property shall be deemed to have vested in the 
purchaser /row flip tinve when the pyoperty is sold and not from th( time a hen the sale becomes 
absohite ] 
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[848] APPELLATE CIVIL 

The 26th February, 1886 
Pbbsemt 

Mr Justice Pigot and Mr Justice O’Kineali 


Oopal Ohunder Nath Goondoo and others (Petitioners) Appellants 

versus 

Handas Ghini and another (Oppostite Party) Bespondeuts 


Hindu law — Succession — Spiritual benefit — Father's brother’s daughter’s son — 
Father’s father’s brother’s son — Act XXVII of 1860 — Certificate 

The father's father's brother's son of a deceased person stands nearer to him in right of 
succession than his father's brother s daughter's son the former is therefore preferentially 
entitled, on the death of the deceased person’s widow, to a certificate under Act XXVII of 
1860, enabling him to collect the debts due to the estate 

In this oase Gopal Ghunder Nath Goondoo and others applied to the 
District Judge of Hooghly for a certificate to enable them to collect the debts 
due to one Kamini Dossee, deceased, the widow of one Pertab Ghunder Goon 
doo The applicants were the father's fathers brother's sons of Pertab 
Ghunder Goondoo The application was opposed by Haridas Ghmi and 
another, who claimed a preferential right to the certificate as being the father's 
brother's daughter's sons of Pertab Ghunder Goondoo The District Judge 
ordered the certificate to issue to Haridas Ghini and the other objectors, hold- 
ing that the degree of relationship in which they stood was nearer than that 
of the applicants in respect of right of succession The Judge referred to Ouru 
Oobtnd Shaha Mundal v Anand Lai Ghose Mazumdar (5 B L B , 15) and 
the Daya Krama Sangraha, Ghap I, s 10 The applicants appealed to the 
High Court 

Baboo Trotlokhonath Mitter, Baboo Aushotosh Dhur, and Baboo Umakah 
Mookerjee for the Appellants 

Baboo Hem Ghunder Baneryee and Baboo Botdo Nath Dutt for the 
respondents 

The Ju4i^6nt of the Gourt was delivered by 

Pigoti J. — We think the appeal must succeed on the authority of the oases 
cited before us namely, Oobtnd Pershad Talookdar [844] V Mohesh Ghunder 
Surmah Ohuttack (23 W B , 117), and In re Oodoy Ghurn Mttter (I L B 
4 Gal , 411), the oase mentioned in the note to that oase, mz , Juggut Naratn 
Stngh V The Gollector of Manbhoom, heard before the present Chief Justice, 
and the three unreported oases mentioned to us in which the same principle was 
adopted The appellants, who are related to the great-grandfather, through 
^e male line, are, for the reasons referred to in the judgment in ^hind 
Pershad Talookdat \ Mohesh Ghunder Surmah Outtack (28 W B , 117), 
entitled to the certificate here in preference to the respondents who claim 
through a succession of persons, one of whom was a female 

* Appeal from Order No 291 of 1884, against the order of J F Grant, Esq , Judge of 
Hooghly. dated the SOth June 1884 
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The order of the lower Ooort must be reversed, and a certificate must 
be granted to the appellants The Judge of the Court below must; determine 
any question as to security as be may think fit The appellants will have 
their costs 

Order reversed 


MOTES 

[ DATABHMA LAW— G00NATB*8 SUCCESSION— 

It has been held following thie case that a brother’ b daughter’s bon does not succeed in 
preference to a great grandson of the paternal grandfather of the deceased, (1888) 15 Cal 780 
A sapmda cognate however comes before a sakulya, the sou of the daughter of the father's 
brother is preferred to the great grandsons of the great great grandfather — (1918) 16 C L 
J 343 17 1 C 283, 

The paternal cognate takes before the kinsmen through the mother thus, the father's 
brother’s daughter's son as heir is preferential to the mother’s brother s son — (1893) 26 
Gal 385 , likewise, the patornul great grandfather s son s daughter’s son is preferred to the 
mother’s brother —(1913) 18 C W N 477 ] 
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APPEAL FBOM OBIGINAL CIVIL 

The 6th January, 1886 
Present 

Sib Bichard Garth, Kt , Chief Justice, and Mr Justice Wilson 

Mutty Loll Plaintiff 

versus 

Chogemull Defendant 

Hundts — Ltabtbty of drawer — Time of presentation — The custom of Akhoitee^ at 
Jeypore — Section 61 of the Negotiable Instruments Act (Act XXVI of 1881) 

A hundi was drawn in Calcutta upon a firm at Jeypore, and made payable on arrival at 
the place The htmdi reached Jeypore on the 5th April but was not presented for payment 
until the 29th of that month , when it was dishonoured, and soon after the drawees’ firm be 
ftATUft insolvent Held that the htmdi was presented within^ reasonable imts, and the delay 
which occurred in its presentation did not absolve the drawers from liability 

In considering the question whether a himds has been presented within reasonable tme, 
regard should be had to the situation and interest of« both drawer and payee, and to the 
distance of the place where the htmdi is drawn from that where it is to bo accepted 

This was an appeal from a decision of Mr Justice CUNNINGHAM, dated 
the 29th January 1883 The plaintiffs at Calcutta purchased from the 
defendants a hundi, dated the 31st {[855] March 1881, drawn on a firm at 

• of 18^, against the decree of Mr WBttoe~CUNMINGHA^^ daM 

the 99th of January 1883 
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Jeypore for Bb 7.600, and payable “ immediately after amval m rupees 
current in hundt transactions The transmission to Jeypore was proved to 
have occupied four days The hundt arrived at Jeypore on the 5th April, and 
was presented to the drawee on the 29th Payment was refused, and notice 
of dishonour transmitted by telegraph to Calcutta on the 30th April The 
dishonoured bill was returned, and payment from the defendants demanded 
and refused The drawees* firm had m the meantime failed The plaintiffs, 
thereupon, brought this suit against the drawer, stating that, according to the 
custom governing hundt transactions at Jeypore, the holder of a bill drawn 
elsewhere, but payable at Jeypore, might keep it, whether it was payable at 
sight or at a fixed date, for a period of from one to six months, and then present 
it shortly before or at the akhotteej, an occasion which in 1938 occurred on the 
light side of Bysack, or the 1st of Ma>, and that relying on this and othei 
customs prevailing among shioffs of the class to which the plaintiffs* and 
defendants’ firm belonged, the plaintiffs delayed presentation for payment till 
the 29th April They further stated that, independently of any such custom, 
the hundt had been presented within a reasonable time The defendants, on 
the other hand, denied that there was any custom entitling holders of hundts to 
retain them after they were due, and contended that there was unreasonable 
delay in presenting the bill for payment to the drawee, which discharged them 
from liability The learned Judge held the custom proved, but was of opinion 
that even independently of the custom there did not seem to him to be any 
unreasonable delay on the pait of the plaintiffs m presenting the hmidi, or 
that the defendants position was thereby altered for the woise and he there 
fore gave the plaintiffs a decree The defendants appealed 

Mr Pugh (Mr Gaspn with him) for the Appellants contended that the 
hundt should have been presented for payment within reasonable time~» 
Hopktns V Ware (L E 4 Ex , 268), that a custom, such as the one relied 
upon in this case, by which one man may profit by his own default against 
another, could not be pleaded , that there was a difference between a cheque 
and a bill and that in estimating [ 846 ] time the circumstance of putting the 
bill into circulation ought to be taken into account And referred to Bam 
Chum Mulltck v Lnchme^chund Badaktssen (9 Moo P C C 36), and 
Bouquette v Overmann (L E *10 Q B , 525 ) 

Mr Phtlltps, Mr Evans, Mr Bonnerjee, and Mr T A Apcar, who appeared 
for the Bespondent, were not called upon 

The Judgment of the Court (Gabth, C J , and WiLSoN, J ) was 
delivered by 

Oarthf C J — The only point that arises in this case is, whether the hundt, 
which is the subject of the suit, was presented to the drawee within a reason- 
able time 

The facts were these , The was drawn in Calcutta by the defen- 
dants upon a firm at Jeypore, in favour of the plaintiffs, for a sum of Bs 7,500 
(the defendants and the plaintiffs both residing at Calcutta) 

It was ffrawn and dated on the 31st March 1881, and was made payable 
“ m arrtval at Jeypore ” 

It was sent at onoe to Jeypore to the plaintiffs* agent there, and it appears 
to have reached them on the 5th April , but it was not presented to the 
drawees until the 29th of that month, and it was returned on the following day, 
the SOth, dishonoured , a day or two after this the drawees* firm became 
insolvent 
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I have already said that the bill upon the face of it was made payable 
“on arrival at Jeypore ** , and I think that meant not payable on arrival at the 
pldce, in the sense of its being delivered to the plaintiHs’ agents at Jeypore, but 
that it was payable on presentment to the drawees at Jeypore 

There were two or three questions raised in the Court below, and amongst 
others, one upon which a great deal of evidence was adduced, namely, as to 
whether, according to mercantile usage at Jeypore, the hundi was presented 
indue time, and upon that and the other questions raised the learned Judge 
found in favour of the plaintiffs 

But we think that, apart from any such local usage, as was attempted to 
be proved, the time (vJhich was in this case 25 days) during which the bill was 
retained by the plaintiffs agents at Teypoie, before it was piesented to the 
drawee, was not an unreasonable time for that purpose 

[347] We consider that by the geneial law there is no specific time 
within which a hundi payable at sight, oi payable as this was, on arrival at 
a particulai place, is to be presented 

In the case of Mellish v llawdon (9 Bing , 416), whi<ch is a leading case 
upon the subject, and in which the plaintiff had purchased a bill that had 
been drawn by the defendant on a firm at Rio Janeiro, and made payable 
after 60 days* sight, the question arose as to whether there was a presentment 
in due time on the drawee at Rio Janeiro and Chief Justice TiNDAL, who 
tried the case, directed the jury that they were to determine, on the evidence 
before them, whether there had been an unieasonable delay on the pait of the 
plaintiff, the holder of the bill, in sending it forward for acceptance, or putting 
it into ciiculation , and that, in ordei to ariive at a proper determination of 
that question, they were to take into consideration the situation and interests, 
not of the drawee onlv, or of the holdoi onl>, but the situation and interests of 
both, and to see whethei, undei all the circumstances, the delay, which in that 
case amounted to 4 months and 22 days, was unieasonable or not 

The jury theieupon found foi the plaintiff, and a rule was afterwards 
obtained upon the ground that the direction of the Chief Justice was incorrect 
m point of law , but after argument of that lule in the Common Pleas, the 
Court decided that the direction to the jury was peifectly coirect 

Chief Justice TiNDAL pointed out (amongst other things) that the holder of 
a bill has at all times a direct interest in not keepmg a bill out of circulation, 
for he thereby loses the interest of his money 

Now here it was not shown that the plaintiff had any idea that the 
persons upon whom the hundi was drawn at Jeypore were in an insolvent 
condition There was no reason, so far as the drawers were concerned, why 
the payees should have been specially bound to present the bill earlier than 
usual , and, on the other hand, the observation of Chief Justice TiNDAL was 
undoubtedly applicable here, because the longer thg plaintiffs delayed present 
mg the kill, the longer they were kept out of the interest of their money 

[848] The case of Mellish v Bawdon (9 Bing 416), to which I have 
referred, was cited with approval as being a ''leading case upon the subject by 
their Lordships of the Privy Council m the case of Bamchurn MulUck v 
Lutchmeechund Badakissen (9 Moo P C C , 46) • 

In that case a bill was drawn in Calcutta on the 16th February upon 
a firm at Hongkong , it was payable sixty days affter sight, and drawn in 
favour of a payee at Calcutta , and it was endorsed to another firm at 
Calcutta 
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This bill was kept for upwards of five months before it was negotiated, 
and it was not presented at Hong Kong until the following October There, 
it was held, undoubtedly, that the time which had elapsed was unreasonable, 
but Baron Pabke, in delivering the judgment of the Privy Oouncil, distinctly 
approved of the law as laid down by the Court of Common Pleas in Melhsh v 
Bawdon 

That being so, and considering that Jeypore is at a considerable distance 
from Calcutta, we cannot think that the 25 days which elapsed between the 
arrival of the bill and its presentment was an unreasonable time 

There was undoubtedly some reason given for the delay, namely, that at 
the beginning of May, there is a new issue of money from* the mint at Jeypore, 
and the new money so issued is supposed to be more valuable than money 
which has been m circulation for some time 

If that fact influenced the plaintiffs, it was one which might fairly have 
been taken into consideration 

They had no reason to suppose that the short delay would be prejudicial 
to the drawers, and they considered that it would be of service to themselves 

We agree, therefore, with the view taken by the Court below upon this 
point, and we do not think it necessary to determine the other issues in the 
case 

We may add that, having referred to s 61 of the Negotiable Instruments 
Act, we find it makes no difference m the law upon this subject The section 
says that a bill of exchange payable after sight must, if no time or place is 
specified therein for CS49] presentment, be presented to the drawee thereof for 
aoceptanoe within a reasonable time after it is drawn This section, therefore, 
leaves the law as it was before 

The appeal must be dismissed with costs 

Appeal dumtssed 

M0TB8 

[5m also the Negotiable Instruments Act, 1881, sec 105 81 Mad 864 ] 


lOM 



LORE MATH 8ARKAB &0 v QUEBM BUFBB88 [1885] l.lhR. 11 Cal. 8S0 

tllOal 8M1 

APPELLATE OBIMINAL 

The 6th March, 1885 
Present 

Mr Justice Tottenham and Mr Justice Ohose 

lioke Nath Sarkar and another Appellants 

versm 

Queen Empress Respondent ^ 

Practice — Conviction of noting and causing hurt by dangerous weapons — 
Cumulative sentences — Distinct offences — Separate charges— 

Penal Code— Act XLV of 1860, ss 71, 148, 149, 324- 
Act X of 1882 ( Cnmimil Procedure Code), ss 35, 

235, — Act X of 1872, (Criminal Procedure 
Code), ss 314, 454 — Act VIII 
of 1882, s 4 

The offences of noting armed with a deadly weapon and voluntarily causing hurt with 
a dangerous weapon to two persons are distinct offences, and a person charged with such 
offences can be convicted and sentenced in respect of the noting and of the hurt caused to 
each of the persons injured 

A and B were charged with noting armed with deadly weapons under s 148 of the Penal 
Code, and they were also charged under s 3124 coupled with s 149, with causing hurt by a 
dangerous weapon to X, and B was further charged under s 324 with causing a like hurt to 
Y, A being also charged under s 324, coupled with s 149 in respect of the hurt caused by 
B to Y A and B were convicted on all charges and separate sentences to take effect in 
succession, were awarded in respect of each offence charged The offences under s 324 
weie committed during the not 

Held, that the several acts with regard to which the prisoners wore charged did not fall 
within the provisions of s 71 of the Indian Penal Code inasmuch as it was not found that 
the causing of the hurt was the force or violence which alone constituted the noting, and 
that consequently under s 236 of the Criminal Procedure Code the several sentences passed 
were stnotly legal 

This appeal arose out of a trial m which the two accused, Loke Nath Sarkar 
and Sachani Sheikh were charged with having taken part in ^a not being 
armed with deadly weapons [850] The charges upon which* the pnsoners 
were tned were as follows — Both were charged under s 148 of the 
Indian Penal Code, and also under s 324, read with s 149 in respect of an 
injury said to have been caused by one Kangali Singh, one of the noters 
who, however, was not before the Court, to on© Joydhur The Pnsoner 
Saeham was further charged under s 324, and the prisoner Loke Nath under 
the same section, read with s 149, in respect of an injury alleged to have 
been caused by the former to another person ftamed Eamala Kant Poddar 

The not in consequence of which these charges were brought arose from 
a number of men, amounting in all to some 40 or 60 ^persons, armed with 
lathies and spears and one mai;^ with a sword, amongst which number were the 
accused, proceeding to a field belonging to one N asirUddin with a number of 

* O wT^nrnAl Appiiftt No 22 "of 1885, agamat the order of J P Stevens, Esq , Sessions 
of Mymensingh, dated the i7th November 1884 
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cattle and setting the cattle to eat up the rice crop standing on the ground 
Upon being remonstrated with by Nasiruddm and some of his people the not 
occurred, during which the injuries forming the subject of some of the charges 
were inflicted 

The Sessions Judge, agreeing with the Assessors, convicted the accused 
on all the charges, and proceeded to pass the following sentences, viz , — 

Under s 148, Loke Nath Sarkar to two years rigorous imprisonment , 

Under s 148, Sachani Sheikh to li years rigorous imprisonment , 

Under s 324, read with s 149, Loke Nath to a fine of Bs 200 and 
Sachani to a fine of Bs 50, and in default each to be additionally 
imprisoned for if period of nine months , 

Under s 324, read with s 149, Loke Nath Sarkar to li years rigorous 
imprisonmert in respect of the third charge, to take effect upon 
the expiry of the sentence passed under the first head of the charge , 
and 

Undei s 324, Sachani Sheik to li years rigorous imprisonment, to 
take effect upon the expiry of the sentence passed undei the first 
head of the charge 

[881] Against these convictions and sentences the prisoners preferred this 
appeal, both upon the ground that the evidence did not support the findings of 
the Court below, and that the sentences were illegal and ought to be set aside 

Baboo Ambica Churn Bose appeared foi the Appellant 

No one appeared foi the Crown 

The Judgment of the High Court (Tottenham and Ghose, IT ) was as 
follows — 

We see no reason to differ from the Court below as to tlie facts found by 
it These aie that both the prisoners took part in a not being armed with 
deadly weapons , that in the piosecution of the common object of the iioters 
the prisoner Sachani Sheikh caused hurt with a dangerous weapon to one 
Kamala Kant Poddar, and another of the rioters caused hurt with a dangerous 
weapon to one Joydhur 

Upon these facts both of the prisoners have been convicted under s 148 
of the Penal Code , both have been convicted under s 324 by the operation of 
s 149 in lespect of the hurt caused to Joydhur Loke Nath Sarkar has been 
further convicted under the same section in respect of the hurt caused to 
Kamala Kaivt , and Sachani Sheikh has been further convicted under s 324 
only in respect of the latter hurt caused oy himself 

Separate sentences have been passed upon the prisoners in respect of each 
separate conviction The sentences on Loke Nath Sarkar amount in the 
aggregate to three and half years rigorous imprisonment and a fine of 
Bs 200 and the sentences on Sachani Sheikh aggregate to three years* 
ngorous imprisonment and a fine of Bs 50 and in default of payment of the 
fines the prisoners are to suffer farther imprisonment each for nine months 

Babo Ambica Chum Bose, who appeared for the appellants, contended 
that the prisoners could not legally be convicted of more than one of the offences, 
the whole of which formed parts of the same trfbnsaction , or, that at any rate, 
though the several convictions might be legal, the prisoners could not lawfully 
be sentenced in respect of more than one of them He relied upon 0888^ the 
rulings of this Court m The Queen v Dv/rzoolla (9 W B Or , 38), The Queen 
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V Dtna Sheikh (10 W B Or , 63), The Qme^i v Shahabut Sheikh (IS W B 
Cr , 42), and Empress v Jubdvr Kazt (I L B 6 Cal , 718), which more oi 
less support his contention 

We have not, however, been able entiiely to follow the leasonmg of the 
learned Judges by whom those cases weie decided , and we think that in the 
present case it is unnecessary for us to express either assent to, or dissent from, 
the law laid down b\ them The terms of the formei Codes ot Criminal Proce 
dure, with reference to which those cases weie decided, were perhaps less clear 
than the provisions of the Code now in foice By s 35 of that Code, as well 
as by 8 314 of the previous Code, it is provided that, when a person is convicted 
at one trial of two or more distinct offences the Court may sentence him 
for such offences, to the several punishments prescribed therefoi , which such 
Court IS competent to inflict, subject to ceitam provisions as to maximum 
which are not material in the present appeal Then s 235 piovides in clause 
(1) which seems to apply to tlie piesent case, that if in one senes of acts so 
connected together as to form the same tiansaction, more offences than one 
aie committed b> the same person, he may be charged with, and tried at one 
trial foi, every such offence and, if tiied he must he either acquitted or 
convicted 

As regards punishments, this section enacts nothing be>ond this, that 
** nothing contained in this section shall affect the Indian Penal Code, s 71 
That section, as amended by \.ct VIII ol 1882 4, contains the same provi 

sions as to limit of punishment which were embodied m clauses 2 and 3 of 
s 454 of the former Code of Ciiminal Procedure A«4 the law now stands, 
therefore a person, tried and convicted of several offences under s 235 of the 
Code of Criminal Piocedure, is liable to be punished tor each such offence, 
unless he is protected by s 71 of the PenU Code Section 71 then provides 
(1) that when anything which is an offence is made up of paits, any of which 
paits IS itself an offence, the offendei shall not be punished foi more than one 
of such offences, unless [3533 it be so expiessly provided (2) that if a single 
act falls within two separate definitions of offences, the offender shall not 
receive a more severe punishment than could be awarded for eitbei of them , 
and (3) that if several acts, of winch one or moie would h> itself constitute 
an offence, form, when combined a different offence the offender must not 
receive a punishment more severe than that provided foi an\ one of such offences 

It seems to us that the piesent case does not come within the purview of 
s 71 

The offences, of which the prisoners have been convicted, are distinct 
(1) noting aimed with deadly weapons , (2) voluntarily causing huit with 
a dangerous weapon to Kamala Kant Poddar (3) a similai offence with 
regard to Joydhui 

The several acts, in suppoit of which the piisoneis were charged, do not 
in combination form any other offence defined by any law with which we are 
acquainted , nor do they fulfil any other condition of s 71 which would piotect 
the accused from more than one punishment or limit the sevd^ity of the 
sentence passed upon them 

If it had been found that the causing of hurt was the force oi violence 
which alone constituted the noting in the piesent case, then we should be 
prepared to hold that the prisoners could not be punished both for causing hurt 
and for noting But the facts of the case do not w^arrant such a finding , for 
noting was being committed before^the huits were inflicted on the two men 
wounded 
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We note that the view of the law which we have taken was adopted by the 
High Court at Allahabad in the recent case of Quedn Empress v Dungar Stngh 
(I L B.7 All. 29) 

It appears to us, therefore, that the convictions and the several sentences 
passed were strictly legal, and that they cannot be set aside on the grounds 
put forward by the vakeel for the appellants 

But we think that we may, under the circumstances of the case, mitigate 
the punishment to some extent We accordingly reduce the sentences passed 
undei s 14B to rigorous imprisonment [3843 for one year in the case of Loke 
Nath Sarkar, and to six months in the case of Sachani Sheikh , and that the 
fines imposed in respect of the second head of the charge be reduced to Bs 100 
and to Bs 30 respectively 

GoJivictions upheld and appeals dismissed 

NOTES 

[A member of an unlawful asnembly some memberfi of which caused grievous hurt oan« 
not lawfully be punished for the offence of noting as well as for the offence of causing 
gnevouahurt 16 Cal , 4412 (F B ) overruling 11 Gal , 349 and following 6 All , 121 4 C W 
N , 246 , 3 C <W N 761 8 C* W N , 619 9 All , 646 ] 
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MATBIMONIAL JUBISDIOTION 

The iOth Marchy ISS'} 
Present 

Mr Justice Norris 


T D Bennett Petitionei 

versus 

A C N Bennett Bespondent and another 


Ex parte AON Bennett 


Alimony pendente lite — Permanent Alimony — Practice — Divorce Act — Act IV 

of 1869, ss and 37 

f 

Alimony pendente hte cannot be granted on an application made after a decree nisi in the 
suit has been passed, nor is it i» the power of the Court to grant permanent alimony until an 
application is made to make such decree absolute 

This was an application made jon the 30th March 1885, by A G N Bennett * 
for alimony pendente hte 

It appeared that J D Bennett, the husband of the appheant, had instituted 
a suit against his wife for dissolution of marriage on the ground of her adultery 
With one Smith, and that on the 16th March 1885, he bad, ex parte, obtained 
in such suit a decree msi dissolving the marriage on the ground set out above 
This decree had not at the time pf the application for alimony (on the SOth 
March 1868) been signed, sealed or enrolled 
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The applicant set out in her petition that the income of J D Bennett, who 
was a hcensed Master Pilot in the service of the Government of Bengal, amount 
ed annually to between five and seven thousand rupees, and that she had not 
appeared in the suit and had not for that reason previously asked for all- 
mony, and now asked the Court to suspend the signing, sealing and enrolment 
of the decree Msit and to grant her such alimony as might be deemed meet 

J D Bennett filed an affidavit stating his avearge yearlv income for the 
last three years, and stating that, up to the date on which the decree msi was 
granted^ he had allowed his wife Bs 60 per month for board and lodging, and 
Bs 40 per month for her personal expenses 

[3SS] The applicant appeared m person 

Mr Htll for J D Bennett 

The petition is evidently one tor alimony pendenU Itte, and such alimony 
ceases as soon as a decree mst is given on the ground of wife’s adultery A 
wife charged on husband’s petition with adultery is entitled to have alimony 
pendente hie allotted to her, though she has filed no answer, because in allot 
ting alimony pendente hte, a wife is to be considered innocent — Smith v Smith 
(4 8 & T , 228) Alimon> pendente hte has been allotted after verdict of adultery 
against a wife, but before the case came on tor hnal deciee before a full Court, 
as she till then is to be considered innocent — D Oyley v D'Oyley (4 8 & T , 
226) See also Crampton v Crampton (32 L T PM & A , 142) , Phillips v Phil 
Ups (34 L J P M & A , 107) The cases in which alimony pendente Lite has 
been held to cease on decree mst on ground of wife’s adultery are Latham v 
Latham (30 L J P M & A , 163), VVelh v Wells (33 L J P M & A 161 , 3 8 
& T , 542) The case of Nicholson v Nicholson (32 L J P M & A , 127) is to the 
odntrary, but Latham v Latham (30 L J PM A , 163) was not brought to 
the attention of the Court 

If the petition could be taken as one for permanent alimony (which it 
clearly is not) the case of Bradley v Bradley (L B , 3 P D , 47) shows that 
permanent alimony cannot be given before the decree absolute, but it is not 
necessary to embody the order for such alimony in the decree absolute, but see 
contra — Charles v Charles (LB IP D , 260) As to imposing conditions on 
wife, see s 37 of the Indian Divorce Act, and Keats v Keats (IS & T , 335) 

I am willing to give an allowance to the applicant until such time as she may 
be in a position to apply for permanent alimony on the condition of her lead 
ing a chaste life 

•[Sec 37 —The High Court may, if it think fit, on any decree absolute declaring a marriage 
to be dissolved, or in any decree of judicial separation obtained by 
T, i. J the wife, 

Power to order perma District Judge mav, if he thinks fit, on the con 

nent alimoney firmation of any decree of his declaring a marriage to be dissolved, 

or on any decree of judicial separation obtained by the wife, 
order that the husband shall, to the satisfaction of the Court, i!i»cure to the wife such gross sum 
of money, or such annual sum of money for luv term not exceeding her own life, as, having 
regard to her fortune (if any), to the abilit;^ of the husband and to the conduct of the parties 
thuks reasonable , and for that purpose may cause a proper instrument to bo •executed by 
all necessary parties 

In every such case the Court may make an order on the husband for payment to the wife 
of such monthly or weekly sums for her maintenance and 
Power to order monthly support as the Court ma} think reasonable 
or wei^ly payments I^ovided that if the husband afterwards from an> cause be 

comes unable to make such payments, it shall be lawful for the 
Court to discharge or modify the order or temporarily to suspend the same as to the whole 
or any part of the money so ordered to be paid, and again to revive the same order wholh or 
in part, as tp the Court seems fit ] 
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[856] Morris. J. — ^1 have no power to make an order for alimony pen^etUe 
lite The suit between the petitionei and the respondent oanie to an end when 
the decree msi was made, and I have, therefore, no power to order alimony 
pmdmte lite The respondent will be entitled to apply, when the decree is to 
be made absolute, for permanent alimony Mr Hill, on behalf of the petitioner, 
says that the petitioner is willing to make the respondent an allowance 
until an application can be made for permanent alimony The payment of 
that allowance, Mr Hill says, will be dependent on respondent leading a chaste 
life At present I can make no order with reference to Mr HilUs statement 
that the petitioner is willing to make an allowance to the respondent, I think 
that Bs 60 a month would be a fair and reasonable sum to be paid to her till 
such time as she can make an application for permanent alimony 

Application dismissed 

Attorney foi T D Bennett Dtgmmi and Bobinson 

NOTES 

[Compare with this case 36 Cal 1018 where it was held that the principle of 1 iw laid 
down in Dimn v Dunn^ VI P I) 91 was not applicable to India and that a nght to ihmon> 
cannot cease until a decree absolute was passed bee i.lso 2*$ Cal 913 3 

[11 Cal 886] 

ORIGINAL CIVIL 

Tki ^ttk Maich^lbHd 
Pkesent 

Mr Justice Wilson 

In the matter of Nundololl Mookerjee \pplicant 

versus 

Chunder Kant Mookerjee Opposite Party 

Awofd — Arbitrator recommending solution of disputed points — Award 
objected to asb&ing a r a omm^ndation — Objection to award — Act 
XIVoflHti^.s 526 

A document although headed as an * iward and signed b> the arbitrator, which more 
ly recommends a solution of the questions leferrcd to aibitration, will not be treated by the 

Court as an award on an application m ido under s 525 of the Code of Civil Procedure 

• 

This was an application on behalf of one Nundololl Mookerjee to make 
absolute a rule msi obtained by him on the 17th June 1884, calling upon one 
Chunder Kant Mookerjee to show cause why an award, dated the 17th June 
1884, should not be filed, and judgment passed thereon 

It appeared that by two several letters, beaiing date the 6th May, 1884, 
signed by Nundololl Mookerjee and Chunder Kant [8673 Mookerjee one 
Ohundy Churn Bannerjee hac^ been appointed arbitrator to decide certain 
matters regarding the location of certain fish stalls in a market in Ahentolla 
Street which were in dispute between them On the 17th June 1884 the 
arbitrator drew up a* document which was headed with the word “ Award,” 
and obmmenced as follows On being appointed arbitrator at the request of 
both parties to decide the dispute in connection with the market No 11, 
Ahentolla Street, between Baboo Chunder Kant Mookerjee, the owner thereof, 
and Baboo Nundololl Mookerjee, whose dwelling-house is situated directly to the 
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norfcb of a portion of the said bazaar, I paid several visits to the place and 
heard both the parties , and aftei stating the two points for determination, 
and making observations thereon, the arbitrator concluded the document with 
these words * 1 should theiefore xecommend that the fish stalls might con 
tmue where they have been for some time past, that is, in the east wing of 
the market, and that all the vegetable and fruit stalls might be conveniently 
located in the west wing, as the owner would likely sufler no loss thereb>, 
while It would lemove a source of inconvenience to Baboo Nundololl Mookerjee ’ 

(Sd ) Chundv Churn Bannerjre, 

\lih June 1884 Arbitrator 

Ohunder Kant Mookeijee appealed, on the application, to oppose the hi 
ing of the award, setting out in an a£hdavit that he had had no notice of the 
occasions on which the arbitiator had inspected the market, noi had he attended 
any of the meetings of the aibitratoi , that the first intimation he received 
of the fact that Chundv Churn Bannerjee had acted as aibitrator was on leceipt 
of the so called “ award, ' and that lie had wiitten to the arbitratoi declining 
to be bound bv his awaid which he (Chundei Kant) stated to be bad in law 

The arbitratoi put in an affidavit stating that he had sent veibal notice 
to Chunder Kant Mookerjee of his intended inspection of the market, and of 
all meetings , and that, although Chunder Kant Mookerjee had not attended, 
yet his am mokhtar, and the sons of Chundei Kant Mookerjee had attended 
the meetings and conducted the leference on behalf of Chunder Kant 
Mookerjee 

[8S8} Mr Bonnerjec and Mi Mittn appealed to show cause, and objected 
that the awaid made was not a good one, and contended that no judgment 
could be passed on such an awaid and leferred to Ichamoyee Chowdhianee v 
Promnno Nath Chcnvdhit (I L E 9 Cal 557) 

Mr Srt/c (with him Ml Pugh md Mr OKmealy) m suppoit of the lule 
cited Dutto Singh v Dobad Bahadm Sinqh (I L E , 9 Cal , 576) as dissent 
ing from Ichamoyee Choiodhranu v PtoHunno Nath Chowdhri (I L R , 9 Cal 
557), and contended that no came had been sheiin against the rule, as defined 
in the case of Dandekai v Dandekais (1 L E, 6 Bom 663), it being 
insufficient to come in and simply object on affidavit That cause should not 
only be alleged but be proved to the satisfaction of the Court, or it should be 
shown that there was reasonable giound foi objection That the expression 
“ recommend ” in the award was a sufficient expression ol opinion on the part 
of the arbitrator that the woids * I am of opinion that A is entitled to claim 
134 pounds for non peifoiinance of his contract had been held a sufficient 
award Matron v Trower (Ey <fe Moo , 17) 

Ml Justice Wilson considered that the document puiported rathei to 
be a recommendation than an awaid and refused to make a decree in accord 
ance theiewith on the ground that the documqpt was no awaid, decided 
nothing, and was too obscure to be enforced 

Rule discharged 

Attorney for Petitionei Mookerjet and l)cb • 

Attorney foi Chundei Kant Carr ut hers 
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C8S9] APPELLATE CIVIL 

The 6th March, 1685 
Present 

Ml Justice Pigot and Mi Justice O’Kine^lt 

The Secretary of State for India in Council One of the Defendants 

versus 

Marjum Hosem Khan, a minor, through his mother and guaidian 
Bemeharunnissa Khatoon Plain tiH 

tppeal — Costs — Execution of decree — Purchaser in execution of deaec 
Bevenu( sale — Depout — Recorded proprietors — Assignee — 
ict XI of 1859, 8 n 

An appeal will ho on i qucbtion of costb where a matter of piincipie is involved 

Section 31, of Act XI of 1859, must be it. ad Ktrietly An assignee of the recorded 
proprietors is not their representative within the meaning of that section, and the Collector 
IB justified in refusing to pay to such assignee claiming on his own behalf, money held in 
deposit on account of the recorded proprietors 

In this case the facts were as follows A certain revenue paying estate, namely, 
No 1790 on the legister of the Collector of Furreedpore, was held m the 
following proportions Certain persons named Roy owned an 8 anna share, 
and certain other persons, hereinafter called the Mahomed an sharers, owned the 
other 8 anna share in various pioportions, one of them named Iijatunnissa 
Khatoon being the jiroprietoi of a one and a half anna share A separate 
account had been opened in the Collectorate in respect of the latter 8 anna 
shsire 

On the 17th of June 1865, the Mahomedan sharers mortgaged their 8 anna 
share to the plaintiff to secure the repayment of a sum of Rs 3,000, with 
interest at one per cent pei month On the 29th of November 1877, the plain- 
tiff obtained a mortgage decree on his mortgage for the sum of Rs 4,308 3 8, 
including interest and costs On the 25th of Vpnl 1878, m execution of that 
decree, the plaintiff purchased the shaies of all the lilahomedan sharers in 
the mehal, with the exception of [SdO] the share of Iijatunnissa Khatoon, 
(that IS to say, the plaintiff purchased six ard a half annas of the entire mehal) 
for about Rs * 800 A petition to set as^de the sale was presented by the 
Mahomedan sharers, but that petition was finally dismissed on the 25th of 
March 1880 In the meantime, and on the 5th of January 1880, the 8 anna 
share of the mehal belonging to the Mahomedan sharers was sold by the 
Collector of Furreedpore fot arrears of revenue under the provisions of Act XI 
of 1859, and purchased by one Mohesh Chunder Sircar for Rs 5,700 After 
payment of jihe arrears of Government revenue out of this sum, the balance, 
namely, Rs 5,654 11 8i, remaftied in the Collectorate to the credit of the 
>4oorded proprietors of the 8 anna share of the Mahomedan sharers 

The plaintiff's dedree not having been satisfied by the purchase of the 
6i'^annaB share above mentioned, he, on the 14tb of March 1880, attached the 
emd eum of Bs 5^654 ll 8i in execution of hia decree In June 1880, he 

* Appeal from Original Decree No 178 of l^^S, against the decree of Baboo Jagutdurlubh 
MusoonSaar, Bai Bahadur, Subordinate Judge ol Furreedpore, dated the SSnd June ^ 
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applied for and obtained from the Civil Court an order, which was despatched 
to the Collector for his information, and which ran as follows ** That the 
Collector be pleased to pay to the decree holdei , through his pleader, the sum 
of Bs 1,060 3-8f on account of the share ( 1 i anna share) of the judgment- 
debtor IjjatunniBsa Khatoon out of the aforesaid sum under attachment, and to 
order the balance to be released fiom attachment In August 1880, the 
Collector complied with this order, and paid to the plaintiff the sum of 
Bs 1,060-3-1^, being the portion to which Ijjatunnissa Khatoon was entitled in 
respect of her li anna share of the total sum attached It did not appear 
from the record whether oi not these proceedings were ex parte without 
notice to the opposite side 

On the 18th of May 1881 the plaintiff applied to the Collector of Furreed 
pore> for payment out to him of the sum still remaining in the Collectorate 
to the credit of the recorded proprietors, namely, of the sumof Bs 4,594 7 Hi, 
as purchaser under the sale of the 25th of April 1878 This application was 
supported by a petition signed by all the Mahomedan sharers, with the excep 
tion of Ijjatunnis&a Khatoon On the 18th of July 1881, a second application 
for payment was made, and supported by a similar petition The Collector 
refused to pay the money to [361] any but the recorded proprietors and his 
decision was upheld by the Commissioner on appeal, therefore the plaintiff 
instituted the present smt against the Secretary of State tor India in Council, 
and the Mahomedan sharers, praying for a declaration of his right to the sum 
deposited in the Collectorate, for an order that the same should be paid over to 
him, and for an order^ that the Secretary of State for India in Council should 
pay to the plaintiff his costs of suit The Secretary of State for India in Council, 
in his written statement upheld the action of the Collector, but stated that he 
was willing to hand over the deposit to the plaintiff should the Court declare 
that the plaintiff was rightfully entitled thereto The Subordinate Judge 
decreed the plaintiff s claim, and ordeied the Secretary of State for India in 
Council to pay the costs of the suit on tlie ground that the plaintiff, by his 
purchase, had become the representative of the recoided proprietors within the 
meaning of s 31 of Act XI ot 1859, and therefore the refusal by the Collector 
to pay the money was not justifiable and that b\ such refusal he had 
unauthorizedly withheld the money from the plaintiff 

The Secretary of State appealed to the High Court, on the ground that 
the plaintiff was not the representative ot the lecorded proprietors and on 
the question of costs 

Baboo Unnoda Pet shad Banerjee for the Appellant 

Baboo Baikant Nath Das for the Respondent 

The Judgment of the Court was delivered by 

Pigot, J. — We think the appeal as bo costs must succeed We think the 
matter is clearly one in which it is competent to h^ve an appeal, even although 
it is on a matter of costs, it being one affecting principle 

We think that the ground, put forward in the judgment of the Subor 
dinate Judge, for the order as to costs is one in^respect of which the lower Court 
IS mistaken It appears to us that the Collector did not unauthorizedly 
withhold the money from the plaintiff The plain tifi cl^^imed an independent 
right to demand the money from the Collector in virtue of the petition of the 
holders of the estate Under s 31 of [362] Act XI qf 1859 he had not the 
nght in that capacity to claim the money it was payable only to the recorded 
proprietor or his representative , or, supposing the proportionate shares to 
have been ascertained, to the persons recorded as entitled to the ascertained 
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shares, or their representatives Here, there was no receipt tendered by, or oft 
behalf of, the recorded proprietors , noi did plaintiff apply for the money on 
their behalf, but on his own The petition, even had it been signed by all the 
recorded propiietors (which it was not), did not clothe the plaintiff with such an 
authority to receive the money as entitled him to demand it from the Gollectoi 
Plaintiff did not demand the mone> on behalf of the recorded proprietors, 
with a receipt from them, as required by the section He demanded it as 
their assignee The section does not contemplate such a case it does not 
east on the Collector the duty of giving effect to, and as a preliminary of 
verifying of, such assignments It must be read strictly On these grounds, 
the order as to costs cannot be justified The appeal must succeed, the order 
as to costs must he set aside and the respondent must pay the costs of the 
appeal 

* ipppal allowed 


NOTES 

[ Appeals are dlowed on A question nf co8t«i \^here i question of principle is involved, 
BLR Sup 49G 11 Cal 359 34 Cal 878 12 Oal 179 12 Oil 271 (1908) 1 K B 24 
16 Bom 676 

As regards appeil on costs oiilv 12 Cal 179 28 Cal 567 16 Bom 676 22 Bom 

164] 
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APPELLATE CIVIL 


7'he 17th Febraaty, IHHj 
Present 

Mr Justice Mitter, and Mr Iustice Trevelyan 

Muran Singh Plaintiff 

versus 

Pryag Singh and others Defendants 

Executioji -^-Sale m execution of decree — Suit for posws non against auction 
purchaser hy setting aside sale — Civil Procedure Code (Act X of 1877) s 244 

In execution of a decree certain property was sold in pursuance of an order under s 244 
of the Civil Procedure Code, and purchased b} a person not a party to the suit, who 
subsequently obtained possessiSn of the property That order was subsequently set aside 
In a suit by the judgment debtor to recover possession of the property from the auction 
purchaser b;y getting [ 868 ] aside the sale Held, that the order directing the sale had the force 
of a decree, and that the plaintiff was not entitled to the relief claimed 

Jan Ah v Jan Ah Chmvdhry (10 W R , 364) followed 

The facts of this case were as follows — The defendant (respondent), 
Pryag Singh sued the [ather of the p laintiff (appellant), one Ramdhee Singh, 

* Aj^al from Appellate Ilecree No 2067 of 1863, against the decree of J F Stevens 
Esq , Officiating Judge of Sarun dated the 16th of May 188S, affirming the decree of Babu 
Kali Proaono Mukerji, First Subordinate Judge of that district, dated the 22nd of April 1882. 
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^ on a bond and a sh<ir(ilcutncmcL Whilst that suit was pending Bamdhee Singh 
died, and his sons, including the plaintiff in this suit, Murari Singh, were 
substituted as defendants in his place A decree was then passed against them 
on the 17th Januaif^ 1876 The case was not defended, and that decree was 
consequently obtained ex parte It was found on the evidence in the suit that 
the then defendants had succeeded to the estate of their father, the deceased 
obligor, and that therefore they must be held answerable for his debt It did 
not appear that any steps were taken to set aside that decree, and when it 
came to be executed the property in dispute m this suit was attached Murari 
Singh thereupon objected that the property was his own, and had been pur- 
chased by himself , that he had been separate from his father in food and 
estate and had inherited nothing from him This objection was allowed on the 
2nd July 1877 by the Subordinate Tudge, but upon an appeal being preferred 
the order passed was reversed bv Mr Drummond, the District Judge, on the 
ground that, as Murari Smgh was himself a defendant in the suit in which the 
decree sought to be executed was passed, he was liable under that decree, and 
the questions raised by him in the execution proceedings were immaterial A 
special appeal was thereupon preferred to the High Court, and on the 25th 
February 1878 the case was remanded to the District Judge s Court to deter- 
mine, firstly, whether the property attached was part of the estate of the 
deceased Bamdhee Singh , if not, secondly, whether, if it were the separate 
property of Murari Singh, it had been shown that he had misapplied the pro 
perty received by him from his father, so as to make himself personally liable 
to compensate the judgment creditor in full or m part out of his own separate 
estate On the 21st January 1880 the case was taken up by the District Judge, 
[ 86 *] and fresh evidence heard, and the appeal dismissed on the ground that 
the decree-holder had failed to prove his allegations 

After Mr Drummond's order of the 28th August 1877, and before that 
order was set aside by the High Court, the property was brought to sale on 
the 4th December 1877, and purchased by Dilraj Singh, the second defendant 
in the suit The sale was confirmed on the 10th January 1878 Dilraj Singh 
subsequently applied for a sale certificate , and, though Murari Singh opposed 
the application, the certificate was granted on the 23rd April 1881 , and 
delivery of possession formally given 

Dilraj Singh died after the institution of the present suit, and his 
representatives were made party defendants in his place 

Murari Singh, after being unsuccessful in his opposition to the granting 
of the sale certificate, instituted the present suit on the 7th July 1881, against 
the decree holder and the auction purchaser, claiming that the property in 
question should be declared to belong to him, and that the sale should be set 
aside , for possession of the property , for mesne protfis , and praying that the 
order of the 23rd April should be set aside 

The first Court held that the plaintiff's ^cause of action was^ the sale, 
and that consequently the suit was barred undei art 12 (a), schedule 2, Act XV 
of 1877 , that the sale, having been duly made and confirined while Mr Drum-v 
mond's order was in force, was valid , that whatever ngnt, title and interest 
the plaintiff possessed passed to the auction purchaser , and that without 
setting aside the sale he could have no right as against the auction purchaser 
to recover the property On the facts the first Court was not satisfied that 
the property in suit was really acquired by the plaintifi, and it held that, even 
assuming that to be the case, inasmuch as the original judgment of the 17th 
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January 1876 found as a fact that he had succeeded to his father’s estate, he ^ 
was bound to account for the properties so received by him, and as he had 
failed to do so the property in suit must be held liable to satisfy the decree 

Against that decree the plaintiff appealed 

The lower Appellate Court upheld the decree of the Court below, holding 
that the suit was barred by limitation, and that [365] the plaintiff had failed 
to prove that the property in suit was his self-acquired property 

The appeal was consequently dismissed with costs, and the plaintiff now 
specially appealed to the High Court 

Baboo Kah Ktssen Sen for the Appellant 

Baboo Mohesh Chunder Chowdhry and Munshi Mahomed Yusoof for the 
Bespondents ^ 

The Judgment of the Court (Mitter and Trevelyan, JJ ) was as 
follows — 

We are of opinion that the appeal in this case must fail Without 
expressing any opinion upon the question whether the plaintiff’s suit is barred 
by limitation, we think that upon the facts admitted in this case the plaintiff 
18 not entitled to have a decree setting aside the sale We think that the 
ruling in Jan Ah w Jan Ah Chowdhry (10 W R , 154) will govern this case 

There was an order by Mr Drummond which, under s 244 of the Code 
of Civil Procedure, had the force of a decree directing the sale of the property 
in dispute, and in execution the property in dispute was sold and purchased 
by a person who was not a party to the suit That decree was subsequently 
set aside 

According to the authority referred to above, this will not entitle the 
plaintiff to bring a suit to set aside the sale That being so, we think that the 
judgment of the lower Courts dismissing plaintiff’s suit is correct 

We dismiss this appeal with costs 

Appeal dismissed 


NOTES 

[ The distmetion has been maintained between the bond fide purchaser m execution sales 
and the purchaser who is or may be affected with notice The former h purchase ir not 
generally set aside (1 B L B A C , 56 , 4 Cal 142 11 Cal, 362 10 All , 83 20 All , 237 , 22 
All , 168 23 Cal , 857 , 21 Bom , 468 , 26 Cal , 734) but the latter buys subject to the 
viciRsitudeH of* the litigation — 10 All 166 31 Oal , 499 , 15 C W N , 78 ] 
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[11 Cal 865] 

CRIMINAL MOTION 


The 24th February, l8Ho 
Present 

Mr Justice Tottenham and Mr Justice Ghose 

Ambler and another Petitioneis 

versus 

Pushong and another Opposite Parties 


Possession, inquiry as to — Time at tvhich Maqistiate is to determine who was 
in possession — Actual possession — Criminal Prooediire Code 
(Act X of 1882), s 145 

Under s 145 of the Criminal Procedure Code the Magmtr itc has to find [366] which of 
the parties is in possession of the subject matter of the dispute at the time when he is inquir 
mg into the m itter which m the contemplation of the law is identical with the time of the 
institution of the proceedings, and not at any time previous thereto and he has no concern 
as to how the party then in actual possession obtained possession but has only to pass an 
order retaining him in his possession 

This case arose out of a dispute between the respective parties as to the 
light to hold possession, for a particular purpose, of a certain hill called 
Bhoika Hill, the property of the Maharaja of Gidoui 

The petitioners, Ambler and Stephens, claimed under an unregistered 
lease for a period of fave years from November 1882 to November 1887, and 
the opposite party, Pushong and Sen, claimed under a lease dated the 20th 
September 1884, and registered on the 13th ©ctober 1884 Both the leases 
were of the same nature and were granted to the respective parties by the 
Maharaja for the purpose of giving the holders the right to quarry and remove 
the stone in and from the hill m question The facts as proved, and the 
allegations on either side, so far as are material, were as follow — 

There was no dispute that Amblei had originally entered into possession 
under his lease and worked the quarries, but it was alleged on behalf of the 
opposite party that he only worked them for a period of about two months 
and then abandoned them in 1884 Ambler entered into partnership with 
Stephens and others, and it was alleged that the partnership thus constituted 
determined to abandon the quarries, but the Magistrate found that Ambler 
had certainly not determined on that course The question depended appa 
rently upon whether the Railway Company would or would not itin a siding 
up to the hill to facilitate the removal of the stone when quarried so as to 
enable the quarnes to be worked at a proht ^ 

The time for the registration of Ambler's lease having expired, the Maharaja 
re dated the lease The Magistrate found as a fact that Ambler continued to 
deliver stone that had been quarried up to August 1884, and Ambler contended 

• Criminal Revision No 12 of 1886, against the order of C R Manndin, Esq , Joint 
Magistrate of Mongbyr, dated the 11th December 1884 
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iibat be had never given up possession of the hill Pushong and Sen contended 
that they found the hill unoccupied and commenced working there under the 
leaee on the 22nd September^ and continued in undisturbed possession 
tiU the 16th October, when they were turned out by Ambler with the aid of 
the Police It appeared that on the 15th October, Ambler complained to the 
Police that Pushong and Sen had, on the 14th, forcibly turned out his coolies 
and taken their tools, and on the 16th the Police proceeded to the spot, and 
finding none of Pushong's men there, save two who at once decamped, Ambler 
was put in possession Pushong and Sen m their turn complained that they had 
been forcibly dispossessed by Ambler and the Police on the 16th October The 
present proceedings were instituted on the 18th October, and at that time it 
was not disputed that Ambler was in possession 

The Magistrate came to the following conclusions, vtz , that Ambler was 
dispossessed on the 22nd September, and that he did not complain till the 
14th October , that Pushong and Sen obtained possession on the 22nd 
September and held at till the 14th October , and that on that day the dispute 
arose while they were in peaceful possession He, therefore, treating the 
question as one to the right to possession of the hill declared that Pushong 
and Sen were entitled to retain possession until legally evicted 

It appeared that on the 17th October Pushong and Sen made the 
complaint upon which the proceedings were initiated by the Magistrate on the 
18th, and that Ambler lodged a cross complaint The Magistrate issued his 
proceedings under s 145 of the Criminal Procedure Code with regard to the 
right to excavate ballast at a certain hill situated in the district,” treating the 
dispute as regards that right and not a right to possession of the hill, and he 
did not specify the hill in question in his initiatory proceedings In his judg 
ment, however, he treated the dispute all along as to the right to possession of 
the hill, and upon the above facts dismissed the summons against Pushong and 
Sen, and ordered Ambler to give security to keep the peace for one >ear with 
two sureties to the extent of Bs 1,500 each 

Against this order Amblel now applied to the High Court under the 
revisional sections, and in his petition set out the facts, and further stated that 
on the 24th October Pushong [368] and Sen had instituted a civil suit against 
him with reference to the subject matter of the dispute 

The order of the Magistrate, on the subject of the present application, was 
dated the llih December 1884 

Mr M Ohose, Mr ilf P Gasper and Mr B E Twidal* for the Petitioner 

Mr Pugh and Baboo Bolye Chavd Dutt for the Opposite Party 

c 

^[r Ohose for the petitioner — A right of this nature is not such a right as 
IS within t}ie scope of s 146, and therefore the Magistrate had no jurisdiction 
to entertain the matter at all * 

If B 145 does aj^ply the Magistrate had* no business to act as he has done , 
but all he could do was to find who was in possession at the time when he 
instituted his proceeding, and if he was bound to go back at all, he was bound 
to go back to the time before any dispute at all arose, viz , before the 22nd 
September, when we were in peaceful possession See Ptrthtram Chowdhry 
MJBat Bahadoor (20 W B , Cr , 51), and in the matter of the petition of Mohesh 
rChunder Khan (I L B, 4 Cal 417) 
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Further onoe the other side having instituted civil proceedings there was 
an end to the jurisdiction of the Magistrate under this section , the opposite 
party in their plaint in the civil suit admit that we are in possession, and say 
that we dispossessed them on the l&th October, and they seek to recover 
possession and yet the Magistrate has made an order that they be ** retained 
in possession " 

In addition there is no evidence to support that portion of the older requiring 
us to give security to keep the peace, and that part is clearly bad 

Mr M P Gasper on the same side — Section 145 has no application to 
a case where a right of the kind is in dispute — Bejoy Nath Chatterjee v The 
Bengal Coal Company, Limited (23 W E Or , 45) as the right is not to possession 
of the land, but only to quarry stone, le , to go there, quairy the stone and 
take it away 

Mr Pugh {contra) — There is no doubt that we were in actual 
physical possession up to the 16th October, the day on [ 360 ] which the 
dispute arose, and the “ possession * mentioned in the section means 
the possession at the time when the dispute arises Pirthiram Chowdhry, 
Bai Bahadoor (20 W E , 51) , Rakhal Dass Singh v Bajah Sheo Pershad 
Singh (24 W E Or , 73) , Bunwari Lall Misser v Bajah Badha Pershad 
Singh (1 G L E , 136) , in the matter of the petition of Mohesh Chunder Khan 
(I L E , 4 Cal , 417) Besides, this is a totally difierent case to that quoted 
by Mr Gasper, viz , Bejoy Nath Chatterjee v The Bengal Coal Company (23 
W E Or 45), in which case there was no possession, at any rate, of more than 
a very small quantity and only a right to dig as to the greater part, and the 
Magistrate had clearly juiisdichon to take it up The right to quarry stone 
mav be the right in respect of which possession was taken, but however taken, 
there was the fact of possession, and the Magistrate treats the case with 
the assent of both parties, as one in which the possession of the hill or quarry 
IS at issue 

If your Lordships adopt the suggestion of Mr Ghose, that the possession 
referred to is the possession at the date of the Magistrate s initiatory proceed 
mg, you will be adopting a forced construction that will put a premium on 
lawlessness, and oblige a Magistrate to retain anyone in possession who may 
clearly be a wrong doer and have forcibly dispossessed another 

Mr Ghose in reply — The cases cited on the other side are no authority 
under the wording of the section in the present Code Act XXV of 1861, 
s 318, contained no provision enabling a party wrongfully dispossessed to bo 
restored to possession The Madras High Court held (6 Mad H C App , XIII) 
that a trespasser’s possession could not be considered, but the Calcutta and 
Bombay High Couits took a different view It was contended that a posses 
Sion obtained by force or fraud could not be considered, but it was held that it 
was immaterial how the possession was obtained That view was also adopted 
by the Agra High Court See Government v Gholam Mahommed (1 Agra 
H 0 Cr , 33), {cf Prinsep, 5th edition to Ood^ of 1872, p 471) These cases 
were before the Legislature, and a substantive [ 870 ] provision was enacted by 
Act X of 1872 to give a Magistrate power to give relief where they occurred 
(see Act of 1872, s 534) That section is now substantially reproduced by 
s 522 of the present Code 

The decision of Mr Justice Ainslie in Mohesh Chunder Khan's case went 
too far, and the provision of the present Code overrules it It evidently over- 
looked the fact that special provisions had been made by s 534 of Act X of 


1053 



LLB.11 Gal. 871 


AMBLEB &0 V 


1872 to meet a class of oases in which the Courts were previously powerless to 
give any redress In Pirihtram Chowdhry, Bai Bahadoor (20 W R , 51) the 
Chief Justice was of opinion that under the old Code even the Magistrate should 
hnd who was in possession at the time of the institution of the proceedings, 
and the Legislature seems now to have adopted that decision, and also one of 
a Full Bench of the Madras High Court (unreported, but referred to m Weir, 
2nd ed , p 437) for they have inserted the word “ then in the present section 
The Madras decision was in 1880, and upon the footing of that case, and the 
true reading of the present provision of the Code, 1 contend that the Magistrate 
must retain the party in possession who is actually in possession at the time 
of the institution of the proceedings 

The case of Bunwari Lall Misser v Bajah Badha Pershad Singh (1 C L 
B , 136) contains remarks of Mr Justice AlNSLiE which have no further 
application than that particular case, but if you do adopt that view then you 
must adopt it as a whole and go back to the time when another was in undis- 
puted possession 

The Order of the High Court (Tottenham and Ghose, JJ ) was as 
follows — 

Tottenham, J —This was a case under s 145 of the Code of Criminal 
Procedure, the Magistrate deciding it in favour of the second party, and the 
brat party have moved this Court to set aside the order on various grounds 

In the first place, it was urged that the case did not pioperly fall under 
s 145 at all, the matter in dispute not concerning any tangible immoveable 
property , and m the next place, it was contended that if this section did apply 
then the first party were entitled upon one of the findings of the Magistrate 
[3713 himself to an order m their favour, the Magistrate having found that the 
first party were actually in possession at the time when these proceedings were 
instituted The Magistiate appears to have decided in favour of the second 
party, because he considered that they were in possession up to within a few 
days before this case was instituted, and that the possession of the first party 
had been wrongfully obtained by force 

It seems to me that the first objection taken by the petitioners cannot be 
maintained No doubt the Magistrate in his initial proceeding speaks of the 
dispute as concerning a right to quarry stone in a certain hill, but what he meant 
vvas that a dispute existed concerning the possession of the hill itself Both 
parties so understood the matter and both parties adduced evidence upon that 
understanding* and the Magistrate’s decision is as to possession of the hill itself, 
which certainly is tangible immoveable property Were we to set aside the 
order upon the ground that the Magistrate’s proceeding was not sufficient to 
give him jurisdiction, the only result would be that proceedings would be taken 
afresh, and then the Magistr^ite would correctly describe the subject of disputeby 
the name of the hill of which each party claims possession 

As rega'*ds the other objection, that depends upon the construction to be 
put upon s 145, as to the period at which the Magistrate is to determine in 
whose possession the subject of dispute is c^- was After setting out v/hat 
proceedings the Magistrate is to take, the section says The Magistrate shall, 

** if possible, decide whether any and which of the parties is then in such possei- 
** Sion df the said subjefit ” And it further provides that, " if the Magistrate 
“ decides that one of the parties is then in such possession of the said subject, 

** he shall issue an order declaring such party to be entitled to retain possession 
thereof until evicted therefrom in due course of law The question is what 
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18 meant by the word then ” It has been argued, on the other side that, " is 
then in such possession ’ really means was in possession at the time the ais 
pute began, or, was in possession at the time when the Magistrate s attention 
was called to the dispute ” For the petitioneis it has been contended that “ is 
then ** has its literal meaning, and means the time during which [372] the 
enquiry is being made, or at any rate, it cannot be construed as havmg reference 
to a period previous to the time when the case was instituted by the Magis 
trate , and this view, I think, is the correct one The section expressly prohibits 
the Magistrate from taking into consideration the merits of the claim of any 
party to possess the subject of dispute He has simply to determine which 
party is de facto in possession at the time when he is enouiring into the 
matter And I think that the law contemplates that the time of the institu 
tion of proceedings and the time of deciding the case are practically identical 
It does not contemplate any change of possession pending the proceedings 
The proceedings are intended to be prompt and to be concluded without anv 
delay 

In the present case the Magistrate distinctly finds that at the time when 
he instituted his proceedings, that is, on the 18th October last, the first party 
were m possession, havmg two or three days before ousted the second party 
who had been in possession foi some three or four weeks That being so, the 
Magistrate s simple duty was to maintain the first party in possession, although 
he might be of opinion that they were in wrongful possession He had no 
power in law in these proceedings to oust the party whom he considered in 
wrongful possession, and maintain in possession tha party whom he considered 
rightfully entitled to possession That being so, the rule must be made abso 
lute The order of the Magistrate is set aside and in heu thereof he is directed 
to maintain the first party in possession until ousted by due course of law 

Another objection was taken by the petition The Magistrate required 
the first party to entei into recogni/ inces to keep the peace under s 107 We 
find that there is no evidence to warrant him to make that oidei That order 
therefore is also set aside 

Ghose, J - I concur in the judgment just deliveied by m> learned col 
league There seems to me to be a certain amount of conflict of authorities 
upon the question whethei the Magistrate is bound to enquire as 
to which party was in possession at the time when the dispute arose, 
or whether he should confine his enquiry zo the time when the pro 
ceedings were instituted before him These rulings were either under 
[373] s 318 Act XXV of 1861, or under s 530 of Act X of 1872 The latest 
case upon the point is a Full Bench decision by the Madras High Court, which 
IS to be found in Mr Weir s edition of the Madras High Court Beports, page 
437 This decision was passed in 1880, ovei ruling an earlier decision of the 
same Court which had taken a contiary view It held that the Magistrate 
was to ascertain who at the time of enquiry w&b in possession, and it was 
probably this decision, as was contended by Mr Ohose, that the Legislature 
had in view when, in s 146 of the law of 1882, they introduced a change of 
wording The words I refer to are to be found in the second paragraph of 
s 145, namely, " which of the parties is then in such possession ’ I believe the 
Legislature by introducing the \^ord *' then ' intended^ to remove the doubt 
which had existed before in this matter, and it seems to me that what the 
Magistrate is required to do under s 145 is to enquire which party is in 
possession at the time of the institution of the proceedings, and not at the time 
when the dispute arose 

Order set aside 
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Subsequently to this order of the High Gourt, directing the Magistrate to 
maintain Ambler in possession, an application was made by Ambler to the 
Magistrate, for the purpose of obtaining possession, and for the withdrawal of 
the order of the 11th December 1884, under which Pushong and Sen had been 
retained in possession 

The Magistrate then passed an order to the effect that Ambler should be 
put in possession Thereupon Pushong and Sen presented a petition to the 
Magistrate, in which they urged that Ambler had relinquished possession of his 
own accord, and that they having obtained possession, the order of the High 
Gourt could not be carried out if it was intended by that order that Ambler 
should be restored to possession , they also urged that the Court had no power, 
under the circumstances, to restore a party to possession The Magistrate, 
after hearing both sides, directed that his previous order should be stayed, 
pending a referenee to the High Gourt to ascertain whether the High Gourt 
intended that Ambler should be restored to possession, and, if not, what C374] 
effect should be given to the order Before this reference reached the High 
Gourt, Ambler moved the High Gourt in the matter, and obtained a rule calling 
upon Pushong and Sen to show cause why the order of the High Court, dated 
the 24th February 1885, should not be carried out by the Magistrate, and why 
the order of the Magistrate, dated 11th December 1884, should not be with- 
drawn Before the hearing of this rule the reference made by the Magistrate 
reached the High Court, and the two matters were heard together at the 
hearing of the rule on ttie Ist May 1885 

Mr Ohose for Ambler contended that possession given under an illegal 
order, subsequently set aside, must be ignored , that the true effect of the 
High Court’s order was that the Magistrate should regard Ambler as in posses 
Sion from the date of his order of the 11th December 1884 , that there would 
be no object in the High Court possessing powers of revision in such cases if 
orders made by it were to have no effect [Ghosb, J — But it is said that 
you relinquished possession of your own accord ] Mr Ghose contended that 
there was nothing to support that allegation , and that the Magistrate had 
stated that the other side were now m possession under his own order , that 
until that order had been withdrawn Ambler was bound to obey it That in a 
similar case to this, viz , in the matter of Chutraput Singh (5 G L B , 200) 
the High Court had directed what was practically restoration to possession , 
it directed the Magistrate, whose order was reversed, to see that the other side 
was kept in possession , and that, although it was doubtful whether under the 
Code of 1861, • the High Gourt possessed this power, yet since the passing of 
the Code of 1872 there was no longer room for doubt 

Mr Mulhck for Pushong and Sen contended that the Gourt had no power 
to restore a person to possession, except under the provisions of s 522 of 
the Code 

Mr Ohose was not called upon to reply 

The Oriiep of the Court (TorrENHAM and Ghose, JJ ), was as follows — 

On the 24th of Februarv last, this Gourt on revision set aside an order 
of the Joint Magistrate of Monghyr, under s 145 of the Criminal Procedure 
Code, m a case of disputed possession, [STS] between Charles Ambler on the one 
Bide, lund Pushong and Sen on the other The present proceedings have arisen 
oot of that order of the 24th of February, which comes before us in a two*fold 
manner Ambler, lu whose favour the order of this Gourt was passed, apphed 
to us that the Magistrate of Monghyr may be informed that it was fais duty, 
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m carrying out the orders of this Court, to put the petitioner in possession , 
and the Magistrate directed to withdraw the order by which Pushong and Sen 
were put into possession Upon this petition a rule was issued on the other 
side to show cause,. In the meantime the Magistrate had by a letter referred to 
this Court to know whether the High Court intended to restore Ambler to 
possession, or, if not, what eftect was to be given to the High Court’s older 

It appeals to us that neither the refeience nor the application upon which 
the present rule was granted should have been necessary It is difficult 
to conceive how any Magistrate could doubt what the meaning of this Court's 
order was or what his duties were in respect of that order The Magistrate, 
m December last, while deciding the case, found Amblei to be in possession 
of the subject of dispute, and yet because he found also that the other side, 
Pushong and Sen, were in actual possession on the 14th October, that is, a few 
days before the institution of the case, he declared them entitled to retain 
possession until legally evicted 

The order of this Court was, that the ordei of the Magistrate was to be 
set aside, and in lieu thereof the first party, Ambler, should be maintained in 
possession till ousted by the due course of law It seems perfectly clear that 
the meaning of this order is that the possession of Ambler be declared, and 
that at the time when the Magistrate made the order in favour of Pushong and 
Sen, his order should have been in favour of Ambler We now direct that the 
Magistiate formally withdraw the order passed on th8 llth of December last 
in the matter in question, and that in lieu thereof take the order of this Court 
of the 24th February as being the order which should have been passed, and 
accordingly declare Ambler to be in possession, and entitled to retain possession 
until oust^ by due course of law This order will govern the reference 

BuU absolute 


NOTES 

£ A Magistrate ir not concprncd with haio a part> in posReasion came b\ the posHeRsion — 
6 Bom H C R Or , 30 11 Cal 3G5 12 Cal , 521 21 Cal 404 (410, 411) 

As to what IS actual possession see 3 Cal 320 16 Cal 513 18 W R Or , 11 
The Or P G , 1898, sec 145, sub sectious (1) and (4) make the date of the order the date 
for determining possession, superseding 11 Cal , -165 12 GaL, 539 12 Cal 521 22 Gal , 

297 , 21 Cal , 404 . 16 Cal , 281 , 18 Mad , 41 15 Bom 162 , 13 All , 362 

The effect of the Magistrate's order is to maintain m possession the party in whose f xvour 
it IS made until it is superseded in the regular wa^ — 29 1 A (24) 34 18 M L J 33 25 
Cal , 630 (in argument) ] 
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I.L.B 11 Cal. 876 saroda churn chuckerbutty &o v 
[870] APPELLATE CIVIL 

The 10th March, 1S86 

Present 

Mr Justice Pigot and Mr Justice Beverley 

Saroda Churn Chuckerbutty and obherq Defendants 

versus 

Mahomed Isuf Meah Plaintiff ** 

Execution of deciee which ts barred by kmitation. Sale under — Sale 
certificate. Effect of — Act XIV of 18H2, ss 24!4, SI 6 — “ SubstUinq decree,^* 

Meaning of — Costs 

The words ‘ subsisting decree ” in the proviso to s 316 of the Code of Civil Procedure 
refer to a decree which Ts unreversed and m full force and not to a decree the execution of 
which IS not barred by limitation 

Where a decree under which a sale takes place remains unreversed, and the sale under it 
has been confirmod, a sale certificate will operate as a valid transfer of the property sold, not 
withstanding that the sale has actually taken place at a time when execution of the decree is 
barred by limitation « 

This was a suit brought to set aside a sale held in execution of an ex parte 
decree for arrears of rent due in respect of an under tenure, obtained by the 
defendants against the plaintiff This decree was not appealed from , at the 
execution sale the defendants themselves became the purchasers of the under^^ 
tenure at the price of one rupee, and the sale was duly confirmed and a certi 
ficate granted to the purohaseis The plaintiff in the present suit alleged that 
no notice of the sale had been given as directed by s 59 of Bengal Act VIII 
of 1869, and that he had no knowledge of any of the execution proceedings, 
and further stated that execution of the defendants decree had been taken out 
at a time when execution of the decree was barred by limitation 

The defendants denied these statements, and contended that no suit would 
lie to set aside the sale 

The Mundiff found that the sale had not been published in accordance with 
8 59 of Bengal Act VIII of 1869, and that the sale notification had been 
fraudulently concealed from the plaintiff, adding * that it furthei appeared that 
** after the decree had [877] been barred by limitation, the mehal in default was 
** sought to be sold by auction, and was sold accordingly Consequently, 
*' acoordmg to s 316 of the Code of Civil Procedure when the decree was not 
in force at the time of the sale, the said sale could not transfer the nght of 
the plaintiff to the defendants," and he therefore gave the plaintiff a decree 

The defendants appealed to the Subordinate Judge, who held that under 
s 244 of the Code no separate suit would he to set aside the sale , but dismissed 
the appeal on the ground that the decree was not subsisting " at the time of 
the s^e, and that, thprefore, the sale certificate under s 316 of the Code did 
not operate to pass the title m the property to the purchaser 

The defendants appealed to the High Court 

* Appeal from Appellate Decree No 1474 of 1683, against the decree of Baboo Juggut- 
durlabh Mosoomdar, Subordinate Judge of Famdpore, dated the 19th of March 1883, revers 
mg the decree of Moulvi Mohabat Ali Munsif of Gbalundo, dated the 12th of Septeml^r 1881 
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Baboo Iswar Chandra Ohakraharti for the Appellants contended that the 
words “ subsisting decree in the proviso to s 316 of tne Code of Civil Prooe 
dure meant merely a decree which had been unreversed — Mahomed Hossetn v 
Koktl Singh (I L R , 7 Cal , 91) , and that the Judge having found the suit 
could not he erred in granting the plaintiff a decree 

Baboo Kahkissen Sen for the Respondent 

Judgment of the Court (Pigot and Beverley, JJ ) was as follows — 

This appeal arises out of a suit to set aside the sale of a ceitain jote in exe 
cution of a decree, on the ground that the sale had been brought about fraudu 
lently without proper notification, and at a time when the execution of the 
decree was barred by limitation On the part of the defendants it was 
contended, amongst other things, that no separate suit would lie to set aside 
the sale The Court of First Instance found that the sale notification had been 
fraudulently suppressed, and held that a separate suit would he to set it aside , 
and the Munsiff further held that inasmuch as execution of the decree was 
barred at the time of the sale, the sale certificate, undei the proviso to s 316 
of the Code of Civil Procedure, could not operate to create a valid transfer of 
the property sold He, therefore, gave the plaintiff a decree 

[878] The Subordinate Judge, on the othei hand, relying on the case of 
Chowdhry Wahed Ah v Miissamut Jumaec (Suth P G\ 680) and on the case 
of Viraraghava Ayyangar v Venkatcwharyar (I L R , 5 Mad , 217), held that 
no sepal ate suit would he , but he dismissed the appeal on the ground that the 
decree was not subsisting at the time of the sale, and that, therefoie, the sale 
certificate under s 316 did not operate to pass the title to the purchaser 

It IS contended here that this decision is wrong in law that the words 
** subsisting decree ms 316 mean a decree unreversed and in full force, and 
not a decree, the execution of which is not barred by limitation , and further 
that, when the Subordinate Judge found that a separate suit would not he, he 
was wrong to grant the plaintiff a decree 

We think that these contentions must prevail 

The cases of Mahomed Hossein v Koktl Singh (I L R , 7 Cal , 91) and 
Mungul Pershad Dichzt v Grija Kant Lahiry (1 L R , 8 Cal , 51) are authority 
for holding that the sale certificate operated as a valid transfer, notwith 
standing that the sale actually took place at a time when execution was barred 
by limitation The deciee undei which the sale took place was a good decree, 
and 18 in force up to the present time , and the sale which took plaoe under it 
has been confirmed, and must be held to be a valid ^ale 

Then the question arises whethei this separate suit would he to set aside 
the sale on the ground of fiaud , and on this point we agree with the decision 
m Viraraghava iyyangar v Venkatacharyai (1 L R , 5 Mad , 217) , we 
think the question raised is certainly one relating to .the execution of the 
decree, and that it is between the parties to the suit in which the decree was 
passed • 

We think, therefore, that the decree of the lower Appellate Court must be 
reversed, and the plaintiff’s suit be dismissed But having regard to the 
circumstances of the case and the conduct of the defendants, we shall follow the 
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course taken in the Madras case cited, and m a somewhat similar case of 
Paranjpe v Ka/ftade (I L B , 6 Bom , 148) , and shall direct that each part)r 
do bear his own costs throughout 

Appeal alhmed 


NOTES 

[The proviso to sec dl6 of tho C P 0 , 1882, has been omitted mthe C P C , 1908, and 
therefore it is now no longer necessary that tho decree should be subsisting at the time of the 
confirmation of sale 

Strangers to a suit are justified m believing that the Court has done that which, b> the 
direction of the CPC 1908, it ought to do 25 Bom , 387 at 347 Sc a sale cannot be set 
aside on the ground of any irregularity — 17 Mad , 58 , 19 Mad , 219 21 Bom , 463 , nor on 
the ground that the property was not attachable or saleable — 28 Bom , 125 nor that the 
execution was barred by limitation —11 Cal , 376,^ But it is otherwise if the Court has no 
jurisdiction to sell — 32 Gal 296 P G 

The above principles do not apply where tho purchaser, being a decree holder, buys with 
notice — 32 Cal , 396 P C 

In Mom Led v Lina Charan, (1913) 20 1 G , 337, it was held by the Calcutta High Court 
that when a sale had taken place on the basis of a satisfied judgment, the satisfaction of 
which has been certified to tho Court, the sale is void and ineffectual to pass any title even to 
a homo, fide purchaser for value without notice 

On the question whether a suit will lie independently of sec 47, C P C (1908), see 19 
Cal , 688 , 25 Mad , 529 26 Mad , 740 , 27 Cal , 34 , 30 All , 72 , 17 Cal , 769 , 16 Cal 794 
{arg ) , see also 15 Cal 179 ] 


[879] PEIVY COUNCIL 


The llth December, 18b4 

Present 

Lord Fit/gerald, Sir B Peacock, Sir R P Coldier, 
Sir R Couch, and Sir A IIobhousb 


Gangapershad Sahu Plaintilf 

versus 

Maharani ^ibi Defendant 

[On appeal frgm the High Gourt at Fort William in Bengal ] 

Act XL of 1868 , s * 18 — Power of guardian of minor to mortgage minor's 
propertu — Bate of interest 

A guardian to whom a certificate had been granted under Abt XL of 1858 frela^ng to 
dnom) hafiDg obtained, under s 18, an order of a Court authonaing the laiaing of money 
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by iaortga|{e of tho minor’s immoveables mortgaged accordingly In the order so obtained, 
the rate of interest at which the money was to be raised was not specified On a question 
whether, there being no proof of tho necessity or expediency of agreeing to pay interest at a 
rate so high as eighteen per cent the agreement to pa> at this rate was rightly set aside by 
the High Court, which decreed interest at twelve per cent fields that the proper construction 
of the order, and the one most favourable to the lender regarding the rate of interest was, 
that the guardian was authorized to borrow only at a reasonable rate of interest , and 
that oonsequently the decree of the High Court was right 

Appeal from a decree (20th January 1882) of the High Court, reveising a 
decree (2l8t April 1880) of the Subordinate Judge of Tirhoot 

The question raised by this appeal related to the effect of s 18 of Act XL 
of 1858 (an Act for making better provision for the care ot the persons and 
property of minors in the Presidency of Fort William in Bengal) Section 18 
enacts that every peison to whom A certificate shall have been granted undei 
the provisions of this Act may exercise the same powers in the management of 
the estate as might have been exercised by the proprietor if not a minor, and 
may collect and pay all just claims, debts, and liabilities due to or by the estate 
of the minor , but no such peison shall have power te sell oi mortgage any 
immoveable property, or to grant a lease thereof for any period exceeding five 
years, without an order of the Civil Court previously obtained 

During the respondent s minority, Parbutti Koer, the mother of the 
minor’s deceased husband, having obtained a certificate [ 880 ] authorizing her 
to represent the minor undei s 7 of the above Act, acted as her guardian, and 
as such obtained, under b 18 of the above Act, an order of the Judge of 
Tirhoot, authorising her to raise Es 8,000 by mortgage of the minor's property 
Parbutti accordingly mortgaged, on the 25th Maich 1869, mouzah Sahu, part 
of the minor s estate, for Rs 8,000 Part only of this sum having been repaid, 
and the minor having now attained lull age, the present suit w^as brought 
against her by the mortgagee to recover the balance Rs 6,703, principal, 
together with Rs 4,570, interest, at the rate of one rupee eight annas per cent 
per mensem 

The plaintiff s claim having been decreed m the Couit oi First Instance, 
with interest from the date of the institution of the suit down to realization of 
the decree, the High Court (MiTTLR and Maclean, IJ ) on appeal reversed so 
much of this decision as related to the question as to the respondent’s liability 
to pay the stipulated rate of mteiest Mitter, I , said “ The next question is, 
whether she is bound to pay interest at the rate of 18 per cent as stipulated 
in the bond ”, and then added “ Having regard to the facts proved in tffis case, 
it seems to us that the appellant ought not to be held liable to pay interest at 
the rate of 18 per cent per annum, and that the stipulation to pay interest at 
a higher rate should not be enforced The debtstwhich have been paid bore 

•[Sec 7 —If it shall appear that any person claiming a right to have charge of tho pro 
pertv of a minor is entitled to such right by viTti:|f of a will or 
Certificate of adminis deed, and is willing to andtrtako the trust, the Court shall 
tration to whom to be grant a certificate of administration to such person If there is 
granted perspii so entitled, oi if such person is unwilling to under 

take tho trust, and there is any near i^ative of the minor who 
is willing and fit to be entrusted with tho charge of his property, the Court may grant a 
certificate to such relative • 

The Court may also, if it think fit (unless a guardian has been appointed by the father), 
appoint such person as aforesaid, or such relative or any other 
Court may appoint such relative or fnend of the minor, to be guardian of the person of 
person guardian the minor ] 


1061 



GANGAPEHSHAD SAHU 


11 Gal. 8^1 


interest at the rate of 12 per cent per annum Consequently it cannot be said 
that the agreement to pay interest at a higher rate was in any way beneficial to 
the appellant’s interests There is nothing in the evidence which would war 
rant the finding that the transaction was one which a prudent owner 
would enter into to benefit the estate Nor is it shown that there was any such 
pressure on the estate which would justify a manager in raising money at 18 
per cent interest on the hypothecation of immoveable property It was 
recited in the petition of the guardian praying for pei mission to raise a loan of 
Bs 8,000 on the mortgage of mou^ah Sahu, that some property of the minor 
had been attached and advertised to be sold m execution of a decree , but of this 
fact no evidence has been given in this case Before the plaintiff can recovei 
interest at the rate of [ 381 ] 18 per cent , he is bound to prove some circum 
stance which rendered it necessary to raise a loan immediately at such a high 
rate of interest It has been urged before us that, as the loan was sanctioned 
by the District Judge under s 18 of Act XL of 1858, the transaction must be 
considered to be binding upon the appellant Giving to this argument its 
utmost stretch, it cftn only render the mortgage valid , but there is no sanction 
by the Judge for the agreement to pay interest at the rate of 18 per cent per 
annum On the whole, we are of opinion that the plaintiff should recover 
interest at the rate of 12 per cent per annum * 

The account having been made up in pursuance of this direction, it was 
found that the appellant’s claim had been satisfied before the date of suit, and, 
therefore, by a decree of the High Court, the appellant s suit was dismissed 
with costs 


On this appeal — 

Mr J F Letth^Q 0 , and Mr C W Imiffeoow appeared for the Appellant 

Mr H Cowell lor the Bespondent 

For the appellant it was argued that the Higli Court ought to havedecieed 
that the interest was payable at the rate specified in the mortgage deed, viz , 
eighteen per cent per annum There was no evidence showing that this was 
not for the benefit of the minor at the time when it was necessary to raise 
the money The objection that the rate of interest was excessive had not been 
taken in the defence made in the Court of First Instance Beferenoe was made 
to part of the judgment in Orde v Skinner fl L B , 3 All , 91 (107) , L B , 7 I 
A , 196] 


Mr H Cowell, for the Bespondent, was not called upon 


Their Lordships Judgment was delivered by 


Sip A Hobhouse. — The question in this case turns upon the amount 
recoverable on a mortgage bond which bears date the 25th March 1869 The 
bond was given by Parbutti Koer, who is the grandmother and guardian of the 
respondent Maharani Bibi * The effect of the bond is that security is given on 
a certain mouzah belonging to the Maharani Bibi for the [8821 sum of 
Bs 8,000, lip be repayable in about a year’s time with interest at the rate of 18 
per cent per annum The plaintiff has received payment of an amount equal to 
the principal due upon the bond with simple interest at 12 per cent per annum, 
and be had received that amount of payment before he commenced the suit in 
which, this appeal is presented If, therefore, 12 per cent is all that he is 
entitled to, the suit mfist altogether fail If 18 per cent is what he is entitled 
to, then there is still a sum due, and he ought to get a decree for that sum 


The Judge of Tirhoot, who heard the case originally* was of opinion that, 
rd^ng^to the contract, the plaintiff was entitled to 18 per cent until the 
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actual time of payment , but, m exercise of the power vested in the Court, he 
out down the rate of interest to 3 per cent from the date of the suit to the date 
of decree, and after decree he gave no interest at all He, therefore, evidently 
thought that the transaction was an exorbitant one, and that, where the Court 
had discretion, it should lo^er the rate of interest Up to the date of suit he 
had no discretion, and he construed the bond as has been stated 

The defendant in the suit appealed to the High Court, and that Court 
was of opinion that the plaintiff was entitled to interest onlv at the rate of 
12 per cent , and inasmuch as, calculating at at rate, he had been wholly paid 
off, the suit was necessarily dismissed 

The sole question now is as to the additional 6 per cent claimed by the 
plaintiff 

It has been stated that the bond was executed by the grandmother as 
guardian of the defendant, who was a minor at the time The 18th section of 
Act XL of 1858 says that“ no such person shall have power to sell or moit 
gage any immoveable property without an ordei of the Civil Court previously 
obtained ** The guardian obtained an order of the Court on the 5th of 
February 1869, on a petition in which she stated the necessity of taking a loan 
of Rs 8,000 for the purpose of paying some pressing debts, which were then 
carrying interest at 12 per cent The order runs in these terms “ That 
the petitioner be permitted to take a loan of Rs 8,000 by mort 
gage of mouzah Sahu, Pergunnah Ahalwara * That order says [ 888 ] 
nothing whatever about interest on the Rs 8,000 It would certainly 
seem desirable that a Couit which has thrown up'>n it the responsibility of 
authorising loans to be laised upon the security of infants' estates should, where 
possible, specify the rate of interest oi the maximum rate of interest at which 
the loan should be laised, especially m India, where the rate of interest bears 
so very large a proportion to the principal advanced There may sometimes 
be difficulties in doing so There may have been a difficulty in this case for 
aught vre know At all events the Tudge did not do it Supposing the Judge 
does not do it, that cannot give to the guardian the power of raising the authorised 
loan at any rate of interest that the guardian thinks fit It has been said 
the guardian might think fit to raise a loan at the rate of 100 per cent If that 
wrere brought to the notice of the Judge, he wculd probably institute a very 
rigorous inquiry before authorising such a loan On an order of this kind, 
which authorises the raising of a principal sum, but says nothing about the 
interest, their Loidships think that the proper constiuction, or at all events the 
most favourable construction to the lender is that it authorises a loan at a 
reasonable rate of interest 

With respect to the judgment of the High Court their Lordships agree with 
Mr Justice ROMESH Chunder Muter in his constjruction of the bond It was 
made a question how far the bond, on the face of it, provided for the payment 
of interest — whether up to the date fixed for the payment of the principal, or up 
to the date of actual repayment > They agree w’tb Mr Justice MiTrtiB m think 
ign that it provided for payment of interest up to the date of actual repayment 

Mr Justice MiTTER then goes on to say “ The plamtnff must show that the 
transaction was beneficial to the interests of the minor " , and then he exa 
mines the whole transaction, and finds *‘hat the raisihg of Rs 8,000 at a 
reasonable rate of interest was beneficial to the interests of the minor, but that 
the raising at the rate of 18 per cent was not beneficial Their Lordships 
think that when an order of the Court has been made authorismg the guardla*|; 
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of an infant to raise a loan on the security of the infant's estate^ the lender of 
the money is entitled to trust to that order, and that he is not bound to 
enquire as to the [884] expediency or necessity of the loan for the benefit 
of the infant’s estate if any fraud or underhand dealing is brought hoiM« 
to him that would be a different matter , but, apart from any charge of thift 
kind, their Lordships think he is entitled to rest upon the order G^erefibre, 
as regards the pnncip il of this loan, it is sufficient for the plaintiff to elfty 
I bave got the order of the Court ” But when he comes to the rate of 
interest he has not got the order of the Court , and if he chooses to lend his 
money without an order that binds the infant s estate, then it is for him to 
show that the matter was one oi necessity, or of clear expediency for the 
benefit of the infant’s estate In this case their Lordships fail to find any 
evidence showing any such necessity or expediency They agree with the 
view taken by Mr Justice MiTTEB that there is no case made on behalf of the 
lender to show that such a loan was for the benefit of the infant’s estate The 
result IS, that the Court has recourse to the ordinary rate of interest ruling m 
that part of the couptry upon loans on good security, and findmgjphat rate to 
be 12 per cent it says that 12 per cent is the reasonable rate to cnarge in the 
present instance 

Another objection has been raised, which has nothing to do with the 
ments of the case, namely, that this point was not raised upon the pleadings 
It certainly does not appear to have been raised on the written statement It 
was put at the bar that the point was waived, but there is no trace of waiver , 
on the contrary, the defendant seems to have been desirous to raise every point 
that occurred to her advisers to defeat the claim of the plaintiff It does not 
appear that there was any formal preliminary settlement of issues, but in thq 
judgment it is stated what the points for consideration are , and Mr Letth 
very fauly said that he would take those points as the issues in the suit 
The second of those issues is “ Whether Parbutti Koer really executed 
the bond in suit That puts into issue the execution of the bond , but 
then it goes on “ And whether the defendant is bound to pay off the 
debt ” That puts in issue the validity of the bond, not only on account 
of non execution by Parbutti, but its validity generally as against the 
defendant, and therefore suggests the question whether the [888] defendant 
was bound by the acts of Parbutti Koer? When we come to the 
appeal the sixth ground of appeal is somewhat more specific than that 
The sixth ground is this “ That your petitioner is in no way bound by the 
acts or statements of Parbutti Koer unless it is proved that those acts were 
‘‘done under necessity and for the benefit of the estate ” No doubt that does 
not distinguish between the principal of the bond, which was covered by the 
order, and the interest, which was not covered by the order, but it shows 
that the defendant was disputing all disputable acts of Parbutti On that 
ground of appeal Mr Justice MlTTEB addresses himself to the question of 
necessity, and decides in favour of the defendant Now it would be a 
lamentable^ thing if an appeal in which their Lordships are clearly of opinion 
that the High Court were righf on the merits of the case were to be deter- 
mined the other way on the ground that there was some imperfection in 
the pleadings It would be lamentable in any case, and especially in India, 
where we Imow the pleadings are prepared with a considerable amount of 
looaefiess If it could* be suggested on the part of the appellant that practical 
injustice bad been done him by the want of particulanty in the pleadings, 
apd by their not having drawn a proper distinction between the principal due 
the bond and the interest, boWeyer much their Lordships might lament 
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itr they might be compelled to allow the appeal But no such suggestion can 
be made Their Lordships entirely disbelieve that more complete justice 
could be done m this case than has been done already 

There is another consideration If this were really a point sprung upon 
the appellant by the judgment of Mr Justice MilTER for the first time, it would 
have been good giound to apply to the Court for a review But no such 
appbcation was made , and then Lordships would be very loth to disturb the 
decree of the High Court upon a technical point of this kind, where the whole 
matter might have been set right if the High Court had been applied to 
Even if the appellant were to succeed on this point, what could this Com 
mittee do ^ It could only advise Her Majesty to send hack the case to be 
tried upon the question whethei it was necessary or reasonable to raise this 
loan at the rate of 18 per cent The High Court could have done that on 
[ 886 ] review and if they thought their decree really did injustice, no doubt 
they would have done so Their Lordships do nob feel justified in disturbing 
the judgment of thb High Court under such circumstances 

The result is, that this appeal must be dismissed with costs, and their 
Lordships will humbly advise Her Majesty to that effect 

App('i1 dismissed 

Solicitor for the Appellant Mr T L TV? /sow 

Solicitors for the Bespondent Messis Barrcrtv and Tioqers 


NOTES 

lOnly a reasonable rate of interest should bt tllowcd in loans raised by guardians — H 
Cal, 379 18 Cal, 311 5C L J , 642 6C L J 490 30 All 188 The same principle was 
applied to a loan by a trustee of endowed property — S7 Cul , 179 at 193 

As regards review 33 Cal , 132B at 1^46 also 11 C L J 197 SIC S68 , 6 I C 
134 37 Cal , 179 ] 
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PBIVr COUNCIL 

The 7th Fehrimry, 1886 
Present 

Lord Blackburn, Sir B Peacock, Sir R Collier, Sir R Couch, 
AND Sir a Hobhouse 

Ram Bhagoti Defendant 

verm$ 

Rani Chandan PlaintifiF 

[On appeal from the Court of the Judicial Commissioner of the 
Central Provinces ] 

Arbitration — Defence of submission to arbitration and award upon the 
matter in suit before suit brought 

An award upon a question referred to arbitrators, on whose part no misconduct or mistake 
appears, concludes the parties who have submitted to the reference from afterwards contest 
mg m a suit the question so referred and disposed of by the award 

Two widows of a deceased Hindu referred generally to arbitrators the question of their 
rights, respectively, in the estate of their deceased husband, including the matter whether 
ther^ was, or was not any cause disentitling the widow, who afterwards brought this suit 
lor her share in the estate against the other who had obtained possession of the whole 

The arbitrators declared her to be disentitled to succeed to an> portion of the estate, and 
awarded her maintenance only 

Held that, in the absence of mistake or misconduct on the part of the arbitrators, the 
award was binding on the parties 

Appeal from a decree (22nd November 1880) of the Judicial Commissioner 
of the Central Provinces, reversing a decree (8th May 1880) of the Additional 
Commissioner, Jabbalpur and Nerbudda Divisions, and remanding an appeal 
to him for hearing on the merits 

The principal question m the suit out of which this appeal arose related 
to the title of one of two widows of Rao Dhira] Singh, taluqdar of Bilehra in 
the Narsmghpur district, who died [8873 on the 10th December 1878 to a 
half share of the estate of her late husband This she claimed from the other 
widow who had obtained possession of the whole estate of the deceased 
Whether this claim had been disposed of in a manner binding on the parties 
by an award of arbitrators appointed to decide between them, was the principal 
question on this appeal 

The deceased Rao left uo issue, and on his death change of names in the 
Colleotorate books, ddkhil khanj^ took place in favour of the widow who was 
defendant i|i the suit, and appellant m this appeal This was the admission of 
the revenue authorities of her right to the possession of all the estate of the 
deceased , and m 1879 an application by the other widow, the present respon- 
dent, for dakhil hharig m her name as to half the estate, was rejected 

After recourse to arbitration, Ram Chandan brought this suit in the Court 
of the Deputy CommiBsioner of Narasinghpur, claiming, as one of the two 
widows who survived Rao Dhiraj Smgh, possession of a half share of twenty 
four villages and other property belonging to his estate, valued at Rs 68,379 
in all 
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Among other defences the arbitration proceedings were set up , and it was 
alleged that the question whether the plaintiff had not been separated from the 
deceased Bao in his lifetime, and had not leceived a fixed allowance from him, 
having become disentitled to succeed on account of infidelity to her husband, 
had h^n decided against the claimant by the arbitrators’ award Accordingly, 
at the hearing, an issue was fixed as to the fact of the reference having been 
•aaade on the submission of parties, and as to the effect of the award And the 
judgment of the Deputy Commissioner, thereupon, was that the submission to 
arbitration had not extended so far as to include the question whether the 
plaintiff had become disentitled to succeed by reason of adultery He held, 
therefore, that the award as to her incapacity to inherit her husband s property 
was not binding, and decreed in the plaintiff's favour for the half share claimed 
by her 

The Additional Commissioner, to whom an appeal was preferred, held, on 
the contrary, that the award had been duly made, and [388] was binding 
between the partied, so as to preclude the plaintiff from maintaining this suit 

This latter decision was reversed by the Judicial Commissioner who held, 
in the judgmept now under appeal, that the arbitrators had received no such 
authority, on the reference to them by the parties, as would have enabled them 
by their award to exclude the plaintiff from the succession The suit was, 
accordingly, remanded to the Additional Commissioner, who was directed to 
decide it upon the merits, irrespectively of the award This he did on the 24th 
February 1881, making a decree in favour of the plaintiff, and against the 
present appellant who, on the 29th April 1881, obtained admission of an appeal 
to Her Majesty in Council against the decree of the Judicial Commissioner of 
the 22nd November 1880, reversing the first decree of the Additional Com 
missioner, which had maintained the effect of the arbitrators’ award 

On this appeal, — 

Mr J Graham, Q C , and Mr A M Bremmcr appeared for the 
Appellant 

The respondent did not appear 

For the appellant it was argued that the award of the arbitrators was 
binding on the parties, and that the Judicial Commissioner had erred in holding, 
in the judgment of 22nd November 1880, that it was not so The arbitrators 
received authority to inquire into any matters affecting the respective rights of 
the parties , and, as it had not been shown that they had misconducted them- 
selves, or fallen into any ejrror affecting the merits of the case, there was no 
ground for treating the award as invalid A similar case had occurred in 
Mussumut Ihibbee Koor v Jewut Bam (2 Sel Rep , S D A , for 1818, p 257), 
which arose in the Provincial Court of Benares in 1811, and was decided in 
the Sadr Diwani Adalat at Calcutta in 1818 Reference was also made to the 
judgment in Eshenchunder Singh v Shamachurn Bhutto (11 Moo I A , 7) 

Their Lordships’ Judgment was delivered by 

Sir S. Couch — In this case the plaintiff, the younger wi^w of one 
Dhiraj Singh, who died on the 10th Decembdl- 1875, [ 889 ] brought her suit 
to recover half of the property which had been left by Dhiraj Singh The 
defendant was the elder widow of the deceased The •property which was 
claimed in the suit consisted of 24 villages which are specified in the schedule 
to the plaint The defendant pleaded, first, that the .matters between the 
parties had been referred to arbitration by an agreement in writing, and that 
there was an award of the arbitrators which decided that the plaintiff was not 
entitled to recover half of the property She further pleaded that the plain* 
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tiff was unchaste before the death of her husband, and that therefore she 
would not be entitled to mhent the share of the property which was claimed 

In the hrst Court, the Deputy Commissioner of Narsinghpur, who tried 
the case, framed several issues, two being whether the question of the distri 
bution of the property of Dhiraj Singh had been referred to arbitration by 
agreement between the parties in writing, and an award thereon been made, 
and whether the agreement was binding Probably it was meant to includ^ 
in this issue the question whether the award, as well as the agreement, was 
binding Another issue was, whether the plaintiff was unchaste before the 
death of her husband, and so debarred from inheriting In his judgment he* 
said it was doubtful, he thought, whether the plaintiff did sign the submission 
to arbitration , but he did not considei that even if she did it was binding, and 
he gave a decree in favour of the plaintiff for the half share of the villages 
claimed 

That decision went by way of appeal to the Additional Commissioner of 
the Jabbalpur and Nerbudda Divisions, who came to the conclusion that the 
submission to arbitration was signed by the plaintiff He also held that the 
award was valid, and reversed the order of the lower Court and dismissed the 
plaintiff s claim He says From a, careful consideration of all these 
circumstances, 1 cannot agree with the lower Court that the award of the 
arbitrators is invalid, or that there is any doubt as to the contract by 
plaintiff to refer ’ 

Then the case went by way of what was formeily called a special appeal, 
but which IB now called a second appeal, to the Judicial Commissioner of the 
Central Provinces The Judicial [390^ Commissioner, on that second appeal, 
had no jurisdiction to deal with any findings of fact The facts as found by 
the lower Appellate Court would have to be taken as being the real facts of the 
case However, he did deal with the question whether the agreement was 
signed and made by the plaintiff, and he considered that the lower Appellate 
Court was fully justified in that finding But he appears to have thought 
that he could go into the whole case, because he says I have two questions 
to decide first, whether the lower Appellate Court had evidence for the 
finding that the agreement was genuine , secondly, whether it was right in 
upholding the award ’ After finding that the agreement was signed, he went 
into the question whether the award was to be upheld, and decided that the 
arbitrators had exceeded then authority m entering into the question of the 
plaintiff’s chastity, and that the award was bad and on that ground he 
reversed the decision of the Additional Commissioner 

The question really now before their Lordships is, whether this award is 
binding upon the plaintiff ? The submission was made by two agreements, 
one signed by Bam Chandan and the other by Bam Bhagoti, the elder widow 
The one signed by Bam Chlindan, the plaintiff in the suit, is in these terms 
Agreement executed by younger Bam Chandan, widow of Bao Dhiraj Singh, 
late malgu^r of Bilehra and Karabgaon, to Maharaj Singh (umpire), malgu 
zar of mauza Nadia , Lala Jhiget Singh (arbitrator), malguzar of mauza 
Bamhon , Mohanjo Ghaohandia (arbitrator), malguzar of mauza Katbangi , 
Thakur Aman Singh Arbitrator), thekedar of mauza Manakpur , and Baghu 
nath Seth (arbitrator) of mau/a Karabgaon, to the effect that there is a 
diff^nce between me»and the elder Bam about our respective rights , that 1 
have appointed you as arbitrators , that I shall accept what you may give as 
the limit of my nghts The agreement signed by the Bam Bhagoti is 
precisely similar in its purport 
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There is thus a general reference to the arbitrators td 3eoide between the 
two widows upon their respective rights, and particularly with respect to Earn 
Ohandan, the younger, what was the limit of her rights, raising the entire 
question, not merely [391] whethei she was entitled to maintenance, 
but whether there were facts which would disentitle her to succeed to any 
portion of the estate of her deceased husband The arbitrators, so iai as 
a^ipears, were gentlemen of some position in the neighbourhood, and apparently 
must have been well competent to decide such a question as this between the 
two widows It may also be observed that probably it was the very best tri 
bunal to which a dispute ot this kind could be referied They make their 
aVard, and they say As you, both the Earns, have appointed us as arbi 
trators and umpire with your own consent to settle the matter in difference 
between you about your lespective rights, we have this day come to your 
place in order to give our decision Inquiries being set on foot, Earn Ohandan 
stated that she has been living separate, from the lifetime oi the deceased 
Eao Sahib that he Eao Sahib, used to provide foi hei maintenance to the 
extent of her lequirements , that she is not willing to accept that allowance 
now , and that some separate allowance for her should* be fixed by the 
arbitrators according to then ludgment, so as to avoid the possibility oi hei 
being driven to make constant demands against the elder Earn Then 
“ Question by Arbitrators — Why did the Eao Sahib keep you separate and 
hx a maintenance for you ? \nswer — I do not know the reason ’ So they 
heard what Earn Chandan had to say Then they appear to have heard 
what the othei widow Earn Bhagoti, had to say, and she stated that “ Earn 
Chandan has always been living separate , that she will pay what Eao Sahib 
used to pay hei (Earn Chandan) as maintenance , that the reason why Earn 
Ohandan has been living separate is this that her character has been 
entirely bad so much as that she cannot describe it , that she (Earn Chandan) 
IS a woman of small intelligence , that for these reasons the Eao Sahib at first 
intended to turn her out, but refrained fiom doing so to avoid a scandal and 
was constraind to keep her separate and to make provision foi her as 
stated Then the award says "On hearing the statement of both the 
Earns we inspected the order passed on the proceedings taken for mutation 
of names 

Those proceedings, it may be well to mention here, were proceedings which 
had been taken immediately upon the death of [3923 Dhira], and which 
resulted in Earn Bhagoti being found to have been in possession since a date 
in the deceaseds lifetime, and an ordei for the mutation being made in her 
favour The award then goes on "In that order it is held as proved that 
the younger Earn Chandan has been living separate and rece'iving main- 
tenance The statement of the elder Earn was made the subject of full 
inquiries, and it is proved to be the whole truth and coriect, ^ e , the old and 
young people of the village corroborate the elder Eani’s statement word by 
word The mutation proceedings terminated in Earn Bhagoti being put in 
possession of the estate, and the younger Earn being allowed a mainienance 
That was correct Thus it appears that these gentlemen did make inquiries 
into the allegation of Earn Bhagoti, and the gi^und which it was alleged dis 
qualified Earn Chandan from inheriting any portion of her husband’s property 
They then go on " This we opine is quite reasonable and just, and we the 
arbitratois hold that this maintenance is all that can be allowed, save that 
we consider that a money allowance of Es 600 per annum be allowed to the 
younger Earn Chandan for her maintenance , that she be allowed to keep 
her own jewels ’ They award her that 600 rupees per annum for main- 
tenance 
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Now, upon (ihe face of this award they appear to have inquired into the 
matters which had to be inquired into to see what the rights of the two widows 
were, and especially the right of Bam Ghandan They decided against her, 
and there does not appear to be any ground for saying that they misconducted 
themselves, or made any mistake in conducting the inquiry The only thing 
apparently that can be suggested arises from the evidence which one of them, 
flagat Singh, gave, in which, when he was cross examined, he seems to have 
said, in reply to some question which is not given, “ How could we give her 
half when the Sirkar had not done so in the dakhtl kharij ^ ** — that is, in the 
mutation proceedings He may have given that as some reason m answ^ 
to a question put to him. Why did you not give her half when you wero 
making this award ? But that is not a sufficient ground for saying there was 
anything like misconduct on the part of this gentleman, nor is there any other 
[SB8] ground upon which their Lordships can say that this award ought not 
to be held to be a binding award 

Their Lordships will, therefore, humbly advise Her Majesty to reverse the 
decree of the Judicial Commissioner Consequently the decision that the 
award is binding, which was come to by the lower Appellate Court, will stand, 
and the respondent will pay the costs of this appeal 

Decree reversed 

Solicitors for the Appellant Messrs Ashursi^ Morrts, C^tsp, and Co 


NOfES 

(A valid award is a bar to i suit on tho original cause of action — 11 Cal , 386 , 19 Mad , 
290 , 23 Mad , 593 , 23 All 265 23 All , 383 , 33 Gal , 881 , 11 Bom , L R , 20 1 1 C , lOd- 
16 I G , 819 6 6 L B , 240 ] 
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The 6th Marche 

PRESJiiNT 

Mr Justice Tottenham anii Mr Justice Ghose 

Lalla Bhagun Pershad and others Judgment debtors 

versm 

Holloway Decree bolder 


Act XIV of 188^, ss 282, prom^o (b), and 244 (cl c ) — Ctvtl 
• Procedure Code — Transferee of a money decree to one of 
several co judgment debtors — Execution 

Certain property waa mortgaged by A to R Subsequently, this property was purchased 
by C at a sale held in execution of a decree obtained by a third person against A , B than 
brought a suit on his mortgage bond against A and C, and obtained a decree for the sale of 

* Appeal from Appellate Order No 364 of 1884, against the order of W Verner, Esq , 
Judge of Bfaagulpore, dated the 10th of July 1884, reversing the order of Baboo Dwarka Nath 
MittW!, Second Subordinate Judge of that district, dated the 14th April 1684 
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die mortgaged properties, and also a personal decree against A , B assigned his rights under 
this decree to C, who applied for execution under s 33^1 of the Code A objected to execution 
issuing, relying on proviso (6) to s 333 

Held, that proviso (6) to s 333 applies only to decrees for money personally due by two 
or more persons , and that the decree obtained by B against A and C not being a personal 
decree against C, (he having been made a defendant only by reason that he had purchased the 
mortgaged property subject to the mortgage debt) C, as assignee? of B, was entitled to take 
out execution 

A CERTAIN mouzah, Buderpore Mehda, was mortgaged by Lalla Bhagun 
j^ershad and others (hereafter called the mor^agors), to one Mam Singh 
Subsequently to the mortgage this mouzah tSB4] was purchased by one 
Frederick Holloway at a sale held in execution of a decree obtained by a third 
person against the mortgagors Mam Singh then brought a suit on his mort 
gage bond against the mortgagors and Holloway as being the purchaser of the 
property, and in that suit obtained a decree for the sale of the mortgaged pro- 
perty, and, in default of the property being sulhcient, a personal decree against 
the mortgagors Before execution of this decree was taken out, Mam Singh 
assigned his rights under it to Holloway, who applied under s 232 of the Code 
of Civil Procedure for execution against the mortgagors 

The judgment debtors objected to the application, relying on pioviso {b) 
of s 232 of the Code of Civil Procedure 

The Subordinate Judge held that Holloway being one of the judgment 
debtors (although not personally liable under the decree) could not as assignee 
of the decree execute it against his co judgment-debtors 

Holloway appealed to the District Judge, who himself raised the question 
whether an appeal would he , this point he, however, decided in favour of the 
appellant, holding that Holloway being admittedly the transferee of the decree, 
the Court had no power to refuse execution under the first clause of s 232, 
the case being regarded as one falling within the meaning of el c of s 244, 
proviso (b) of s 232, being simply the ratio decidendi of the matter in dispute 
On the other question he held that, although the decree was a money decree 
against the mortgagors, it was not a money decree against Holloway, he not 
being jointly liable with the mortgagors , the effect of the decree against 
Holloway being that it was a declaration that the property mortgaged was 
liable for the debt of the mortgagors, it being alleged that Holloway had pur 
chased the property subject to that debt He, therefore, set asideb the order of 
the Subordinate Judge 

The judgment debtors (the mortgagors) appealed to the High Court 

Baboo Durgadas Dutt for the Appellant contended that no appeal lay from 
the decision of the Subordinate Judge to the District Judge , and that Holloway 
had no right to take out execution of the decree, as the case was one falling 
under proviso (b) of s 232 of the Code * ^ 

[89S] Mr C Oregory for the Bespondent , 

Judgment of the Court (TOTTENHAM and Ghose, JJ ) was as follows — 

This 18 an appeal from an appellate order in the matter of the execution 
of a decree The applicant for execution had been made a defendant in the 
onginal suit by reason of his having purchased the property mortgaged under 
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the bond on which the suit was brought, not because he was himself in any 
way personally liable for the debt The petitioner, after the decree had been 
passed, purchased it and applied to the Court under s 232 for execution against 
the principal defendant The Subordinate Judge refused the application with 
reference to proviso (b) to s 232, which is to this effect Where a decree 
for money against several persons has been transferred to one of them, it 
“ shall not be executed against the others The first Court was of opinion 
that this was a decree for money passed against the petitioner in common 
with other persons, and having been transferred by sale to the petitioner 
it could no longer be executed against the others The lower Appellate Court 
reversed the order of the first Couit, and against this order of reversal the 
present appeal is preferred 


Two points have been taken before us first, that the lower Appellate 
Court's order was without jurisdiction, because no appeal lay to the District 
Judge from the order of the first Court , and. secondly, li an appeal did lie, the 
lowei Appellate Court decided that appeal wrongly in point of law 


We think that the lower Appellate Court had jurisdiction to try the appeal 
It seems that the petitionei, the assignee of the decree, had been legally placed 
on the record as decree holdei and we think tha^i the District Judge was 
right in the opinion he expressed that the matter in dispute between the 
petitioner and the other judgment debtors was really one falling within the 
meaning of clause (c), s 244, and that the proviso (6) to s 232 was simply the 
ratio decidendi of the matter in dispute between the parties We hold, there- 
fore, that an appeal did he to the District Judge and on that ground the 
present appeal cannot be maintained 

Then as regards the construction of the law contained in proviso (6) to 
3 232, we are of opinion that the lower Appellate Court [896] was right As we 
read that proviso, we think that it refers to a decree for money personally due 
hy two or more persons It does not apply to such a case as the piesent, in 
which nothing was due from the assignee of the decree personally, he having 
been m&de a defendant only by reason that he had become the owner of the 
property mortgaged under the bond and subject to the mortgage This view 
LB in accordance with the decision of a Division Bench of this Court (not 
■reported, but which has been laid befoie us) in miscellaneous appeal No 266 
of 1881, dated the 9th March 1883 Independently of that judgment, however, 
we feel no doubt as to the proper construction to be put upon this section 


We accordingly afhim the order of the lowei Appellate Court and dismiss 
blie appeal with costs 


Appeal dimiHsed 


NOTES 

Sec 232, cl C P G 18i^( CPC 1908 O 21 r 16), applies onh to a decree against 
the defendants personally 11 Cal , 393 see 31 Bom , 308 9 Bom L B 409 and the decree 
should be agginst the defendants jointly — 32 Bom 195 See dso 14 C L T 689 IOC W 
N , 132 15 C P L R , 69 (72) , (19«)9) P R . 37 II C 732 ] 
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\PPELLATB CIVIL 

Thf 6th MarcK ISHfi 
Present 

Mr Justice Mitter and Mr Justice Trevelian 

Koer Hasmat Bai and another Plamtifis 

veram 

Sunder Das and others Defendants 

Hindu Law — Mitak^ihara — S^ut by 807is to set aude alienation Iry father — 
Necessity-- Debt due by fathei — Purchase money treated as debt diu by 
fathei —Refund of whole ot purchase money whin necessary befoii 
sons a/re entitled to have sale by father set aside — Objection 
that whole of ancestral property is not subiect mattei of 
suit fo7 partition ts not a technical one 
Under the Mitakshara law the son is bound to pay out of the ancestral property in his 
hands the debts contracted his father, unless he can show that the debts wore contracted 
or an immoral purpose 

When, therefore A and B sons of (J a f innly governed by the Mitakshara law sued C 
and D, Who had purchased some of the joint family property from C during the minority of 
A and R, for a sum of Rs 10,000 to recover possession of their shares in such property upon 
jiartition, and when in such suit A and B failed to prove that the putchase money Rs 10 000 
had been obtained by C foi immoral purposes 

Held, that they were not entitled to succeed without refunding the whole of the sum of 
Rs 10,000 to D inasmuch as if the sale was set aside D would bo entitled to recover the 
purchase money from C and it would thus [897] become a debt due by C the father, for 
which, under the oircumstancos the whole of the joint family property including the property 
sold, would be liable in the hands of A and B the sons 

In such a suit, if it be treated as one for partition the objection that the whole of the 
joint family property is not included in it is by no means a technical one, inasmuch m it is 
open to the Court to hold that the property sold should fall entirely within the father’s share, 
and to allot it to the purchaser accordingly 

On the 14th April 1874, Raja Dunput Rai, one of the defendants in the case, 
sold oertain mouzahs for a sum of Rs 10,000 by a deed of sale to Beni Pershad, 
the father of Sunder Das, defendant No 1, and Baijnath Safiai, defendant 
No 2 The plaintiffs, who were minors at the date of the sale, and one of whom 
was still a minoi, instituted this suit, claiming a 10 anna 8 pie share out of the 
mouzah, on the ground that the mouzahs were the ancestral property of the 
family, which was governed by the Mitakshara law,* and that they were jointly 
entitled to them with their father They alleged that the sale by Dunput Eai 
was not made through necessity, but solely for the purpose of provj^dmg for his 
own extravagant expenses, and they soughtf to recover possession of their 
shares on partition and for mesne profits during the period that had elapsed 
since the sale • 

The first two defendants, the purchasers, contested the suit upon various 
grounds, the principal one affecting this appeal being that the sale was made 
by Dunput Bai, under circumstances which justified his alienating the joint- 
family property under the Mitakshara law 

* Appeal ftoxu Onginal Decree No 77 of 1883, against the decree of Baboo Bam Pershad, 
Bai Bahadur, Subordinate Judge of Shaha bad dated the 30th of December 1882^ 
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The lower Coart dismissed the suit, holding upon the question of neoes 
sity " that it was proved that at the time the sale was about to take place, 
Dunput Bai was about to perform the marriage ceremonies of his daughter, 
and that the plaintiff had failed to prove that the amount of the purchase- 
money was spent in paying illegal or unauthorised expenses 

The defendants, however, did not in their written statement allege that the 
occasion of the marriage of Dunput Bai’s daughter was the reason for the sale 
being made , but they stated that the reason for the alienation was that the 
income derived from the property was very small and insufficient to [ 898 ] 
provide foi the payment of the revenue in respect thereof and other necessary 
expenses, and that as Dunput Bai resided at a distance from the property, he 
had no chance of enhancing the jumma Consequently that, as the considera 
tion money was considerable in proportion to the amount of income derived 
from the property, Dunput Eai sold the property in order to invest the purchase 
money in business and obtain a better income than he got from the property 
This plea, however, they did not establish by the evidence 

The suit having been dismissed with costs, the plaintiff now preferred 
this appeal to the High Court 

Munshi Sera^ui Islam for the Appellant — This being a case of a private 
alienation by a Mitakshara father, the onus lay upon the purchaser to prove 
that the transfer was binding upon the sons, and that there was legal necessity 
for the same Musst Junnuk Ktshoree Koonwar v Baboo Buqhoonundun Stngh 
(S D A , 1861 p 213) L'lichmun Dassv Oindhiir Ghowdhiy (I L R , 6 Cal , 
8t56), Purstd Narain Stnqh v Honooman Sahay (1 L B ,5 Cal ,845), Bhekvarani 
Singh V Januk Stngh (T L R , 2 Cal , 438) The position of a Mitakshara 
father is that of a manager , his power is a qualified and entrusted one — 
Hunoomanpersaud Panday v Mussumat Babooe Munraj Koonweree (6 Moo 
T A , 393) Here the legal necessity attempted to he proved by the evidence is 
inconsistent with the case set up in the written statement 

Baboo Mohesh Chunder Ghowdhry for the Respondent — The suit foi 
possession of a share is not maintainable — Bajaram Tewaiee v Liwhmun 
Pprshad (12 W R , 478) 

There could be no partition without including all the family properties m 
the suit, and at all events the sons could not recover without paying the debt 
of the father or showing that the debt was immoral and not bmffing on them 
— Otrdharee Lall v Eantoo Lall (L B , 1 I A , 321 22 W R , 56) 

Munshi SerajuJ Islam in reply The case of Bajaram Tewaree v Luchmun 
Pershad (12 W B , 478) has no application, as all [899] the parties, the 
father, the sons, and the purchaser were before the Court A purchaser of the 
right of one co sharer acquires a right to partition — Deendyal Lai v Jugdeep 
Naram Stngh (L B , 4 I A , 247) 

And thus by analogy tlje sons can sue for the partition of their share with 
respect to the particular property purchased by the defendants There was no 
question laised m the Court below as to including all the other properties , and 
as to the obligation of the sons t<^ pay the debt of the father, no such obligation 
arises during the lifetime of the tsAUxer—Bheknaratn Stngh v Januk Stngh 
(I L B , 2 Cal , 438) ^ 

It has been held by a Full Bench that a purchaser is not entitled to a 
refund of the purchase jponey until he proves that the sale was justifiable — 
Modhoo Dyal Stngh v Oolbur Stngh (9 W B , 511) 

The Judgment of the Court (Mitteb and Tbevel\an, JJ) was 
dehv^^ed by 
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Hitter* J. — The plaintiffs in this case are the sons of Baja Dunput Bai 
It appears that on the 14th Apnl 1874, Baja Dunput Bai sold the whole of the 
disputed mouzahs to one of the defendants, and the ancestor of the other defen 
dants, for Bs 10,000 One of the plaintiffs in this case is an adult, and the 
other plaintiff is still a minor The present suit was biought on the 18th July 
1881 to recover possession of a 10-anna 8 pie, that is, a two thirds share of the 
mouzahs sold, on the allegation that there was no such valid necessity as would 
justify the sale of the family property by the father while the plaintiffs were 
minors If this suit be treated as one for partition, the plaint was open to the 
objection that the whole of the family property was not included in it This is 
not a mere technical objection because on partition of the whole of the joint 
family property the mouzahs in dispute might under certain circumstances fall 
entirely to the father’s share For example, if there be any other property 
belonging to the joint family, the value of which is equal to a 10 anna 8 pie 
share of the disputed mouzahs, a Court dealing whith the question of paitition 
might think it equitable to allot the wnole of the [ 400 ] disputed mouzahs to 
the father s share, assigning the other property of equal value to the sons 

This objection, however, was not taken by the defendants in the written 
statement The defendants defended the suit upon the ground that the sale 
was made under such circumstances as would justify tlie sale by the fathei 
under the Mitakshara law 

The lower Court dismissed the suit, finding in favour of the defendants 
plea taken in the written statement But upon the evidence adduced in the 
lower Court we aie not satisfied that there was any valid necessity for the sale, 
and we are unable to agree in the lower Court s conclusion upon this point 

The mam ground upon which we are of opinion that that conclusion is not 
correct is, that the case of necessity, which was attempted to be proved upon 
the evidence, was not the case which was putforwaid m the written statement 
In the 11th paragraph the defendants said " The real cause of alienation is 
** that the income derived from the disputed properties was ver> small, and 
“ that the revenue and other necessary expenses could not be paid out of the 
** same, and as the residence of the father of the plaintiffs was at a great 
** distance from this district, there was no hope of enhancing the jmima also 
“ The consideration money offered on behalf of your petitioners was very largo, 
“ considering the amount of income derived therefrom He considered it to be 
advantageous to invest that money in another business, and consequently sold 
* the said properties in lieu of Es 10,000 inclusive of all expenses But upon 
the evidence the defendants attempted to prove that this money was required 
for meeting the expenses of celebrating the marriage of the vendor’s daughter 
This case of necessity was neither recited in the conveyance nor set up in the 
wntten statement m this case Under these circumstances it seems tons that 
the evidence adduced by the defendants to establish it should not be accepted 
as true until its omission from the written statemqjit is satisfactorily explained 
No such explanation has been offered 

But although we are unable to agree m the opinion of the lower Court 
upon this point, still we think upon another gjround the decree madte in the cast 
ig correct 

[MlJ In this case there is no dispute that Bs 10,000 was paid by tht 
vendor for the property in suit to the plaintiffs father, and supposing that 
that sale is not binding upon them, under the circumstances of this case, they, 
in our opinion, cannot recover the property without refunding the purchase- 
money to the defendants 

The learned vakeel for the plaintiffs, appellants, cited on this point the 
Pull Bench decision m Modhoo Dyal Singh v Oolbvr Singh (9 W B , 511), 
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but it seems to us that this Full Bench Buhng has been virtually overruled 
by the Judicial Committee of the Pnvy Council in Otrdharee Lall v Kanto 
hall ih E , 1 I A , 321) It was laid down m that case that under the 
Mitakshara law the son is bound to pay out of the ancestral property in his 
hand the debts contracted by his father, unless he can show that these debts 
were contracted for immoral purposes mentioned in the Hindu shastrcbs Now, 
if the sale be set aside in this case, it is clear that the purchaser would be 
entitled to recover the purchase-money from Raja Dunput Rai, the fathei of 
the plaintiffs It would be, therefore, their father’s debt, and unless they 
show that it was contracted for immoral puiposes mentioned in the Hindu 
shast&rs the whole of the joint family property, including the disputed mou/ahs 
in their hands, would be liable for it 

It follows, therefore, that the plamtifils in this case cannot recover the 
whole or any portion of the propeity sold without refunding the whole of the 
purchase money to the purchasers, defendants, unless they show that this 
money was raised by the father for immoral purposes Upon this point they 
adduced some evidence in the lower Court, and we agiee with that Court that 
it IS not reliable * 

The plaintiffs, through then vakeel, intimated that the> weie willing to 
take a decree for the whole of the disputed mouzahs on the condition of their 
refunding the purchase money, but the suit being not foi the whole of the 
property sold, we cannot award a decree in their favour for it In this suit 
they are entitled to a decree for the share claimed if they would agree to pay 
the [402] whole of the purchase money to the defendant purchaseis But 
the learned vakeel who appeared for them informed us that his clients were 
unwilling to take a decree upon this condition 

We are, therefore, of opinion that the plaintiffs’ suit should be dismissed 
Although we do not agree with the lower Court in the reasons given in the 
judgment, we think that upon the ground mentioned above the suit was 
rightly dismissed. 

The appeal is dismissed with costs 

Appeal dismissed 


NOTES 

[Ab regards the equity of the purchauor to bj restituted on the alienation being set aside, 
SCO our notes to 12 B Li R 90 , ind 18 Cal , 157 in the LAW REPORTS REPRINTS 

See also 27 Mad SOS 14 M L J , 14 29 All , Sdl (1908) SO All , 352 6 A L J 339 
(1908) A W N , 143 ] 
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I 

[ il Cal 108 ] 

APPELLATE CIVIL 


The 19ih Match 1886 

Present 

Mr Justice Pigot and Mr Justice O'Kineaia 


Guru Churn Chuokerbutty and others Defendants 

versus 

Kali Kissen Tagore Plain tid 


Guatdian ad litem, Appoititment of — Act XIV of 188^, ss IIS, Ibl — let XL 
of 1868, s } — Minors, Suit against, tmpropei ly framed 
In d suit intended to be brought against some minors, the defendants were set out m the 
heading of the plaint as ‘ Sharoda Sunderi Deb>a, widow of Chundra KaiiCa Chuckerbuttv 
deceased, mother and guardian of the minors (setting out their nambs) ^At the filiiig of 
the plaint, the plaintiff applied for and obtained an erder making Sharoda guaidian of the 
minors for the purposes of the suit She was not however, guardian of the property and 
persons of the minors under Act Xij of 1858 

Held, that the minors were not parties to the suit that the order making Sharoda 
guardian ad htem was not made m a suit in which the minors were defendants and that tho 
suit must be dismissed as against tht minors 

Held also, that neither the Code of Civil Proi eduri nor the proviso of s Bf of Act XL of 
1858 give a plaintiff any power to institute a suit against a person named by himself as 
guardian ad htem on behalf of a minor nor do they give to the Court the power of transferring 
by a mere order made ex pafu an irregular pioceoding such as tho one above mentioned into 
a suit against the minor 


This was a suit brought by a zaiiundai against the lioldeis ot a certain hotvlah 
which had been granted in 1268 to two brotheis, Anund Chunder Rai ana 
Poorna Chunder Bai, and had been sold by them to the defendants The 
object of the suit was to obtain khas possession of certain land which had 
accreted to a certain chm , as being in excess of the land originally leased 
£4083 The jpo^^a/i and kabuhat interchanged on the oeation of the howlah, 
amongst other things, stipulated that upon new land accreting to the chur, 
mouzah Halai Puttee, the lessor, should be entitled to measure the whole 
chur by the standard pole of the pergunnah in the month of Kartic of the 
year following the accretion, and upon the area being found to be greater than 
the quantity leased, the lessor should have the light to take khas possession ol 
the excess 


* Appeal from Ongioal Decree No 192 of 1883, against the decree of Baboo Jagat 
Durlay ShEteumdar, Bai Bahadur Subordinate Judge of Furndpore dated the 16th of June 
1883 


What persons claiming 
to have charge of propert> 
in trust for a minor may 
apply for a certificate of 
administration 

No person competent to 
institute or defend a smt 
without such certificate 


Proviso 


t[8oc 3 — Every person who shaU claim a right to have charge 
of property in trust for a minor under a will or deed, or bv 
reason of nearness of km, «r otherwise, may apply %o the Oivil 
Court for a certificate of administration and no person shall be 
entitled to institute or defend any suit connected with the 
estate of which he claims the charge until he shall have obtained 
such certificate Provided that, when the property is of small 
value, or for any other sufficient reason, any Court having 
jurisdiction may allow any relative of a minor to institute or de 
fend a suit on his behalf, although a certificate of odminis 
tration has not been granted to such relative ] 
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The plaint, as framed, was headed ** Kali Krishna Tagore, plamtiil u 
(1) Guru Chum Ohuckerbutty, (2) Sharoda Sunden Debya, widow of Ohunder 
Kanta Ohuckerbutty, deceased, mother and guardian of Probol Ohunder 
Ohuckerbutty, Aukhil Ohunder Ohuckerbutty, Ananto Ooomar Ohuckerbutty, 
minors, and Nisbt Kanta Ohuckerbutty, etc , defendants , ” and on the tiling 
of the plaint, the plaintiffs applied for and obtained an order making Sharoda 
Sunden Debya the guardian of the infants It did not, however, anywhere 
appear that Sharoda had ever been appointed guardian of the infants under 
Act XL of 1858 , and no relief was asked for personal^ as against her The 
defendants put m a written statement setting out various defences which are 
immaterial for the purposes of this report , they, however, took no exception to 
the form of the suit, although an issue was raised to the following effect 
(which mav or may not have been intended to raise the question) vi/ , “whether 
“or not the plaint is obscure and incomplete, and the subject matter of 
“ dispute uncertain If so, then, is the suit unmaintainable by reason 
“ thereof * 

The Subpidmate Judge found that the plaintiff was entitled to recover 
possession of a certain quantity of land proved to be, after measurement, in 
excess of the quantity oiiginally leased, and gave him a decree for possession 
thereof against all the defendants , he, however, as regards the issue set out 
above, merely stated that it was not argued, and that he decided it in favour 
of the plaintiff 

The defendants appealed to the High Court In the heading of the 
grounds of appeal the appellants were set out as being (l) Guru Churn 
Ohuckerbutty, (2) Probol Chunder Ohuckerbutty, Aukhil Ohunder Chucker 
butty, and Nishi Kanta Ohuckerbutty, [404] minors, by thei mother and 
next friend Sharoda Sunden Debya , and amongst the grounds taken was the 
following — “ Foi that the minor defendants Probol Chundei, Aukhil Chunder, 

“ Ananto Ooomar and Nishi Kanta Ohuckerbutty not having been properly 
“represented and desciibed in the plaint, the Court below should have dis 
“ missed the suit as against them 

Baboo Srmath Dosft, Baboo Kashi Kant ben, and Baboo Onsh Chnndet 
Ckowdhry for the Appellants 

Baboo Kalt Mohun Doss, Baboo Darga Mohan Doss^ and Baboo Jiam 
Sokha Ohose for the Respondents 

The Court (PlGOT and O’KiNEALy, JJ ), aftei setting out the facts, found 
that the defendant was holding certain lands in excess of the quantity leased, 
and that the plaintiff was entitled to obtain possession of such lands, and 
gave him a decree against Guru Chum Ohuckerbutty, but dismissed the suit 
as against the minors, inasmuch as the suit had not been properly framed as 
against them The portion of the Court s judgment relating to the frame of 
the suit was as follows — ^ 

Another question still remains for our decision, namely, whethei the 
plaintiff has in this case properly sued the minor sons of Ohandra Kanta 
Ohuckerbiftty They are described in the plaint in the following words 
No 2, Sharoda Sunden Debya, widow of Chundra Kant Ohuckerbutty, 
“ deceased, mother , 3 i,nd guardian of Probol Chunder Ohuckerbutty, Aukhil 
“ Chunder Ohuckerbutty, Ananto Ooomar Ohuckerbutty, and Nishi Kanta 
“ Ohuckerbutty, minors inhabitants of Budrakar, pergunnah Idilpore, station 
*'Palang, .Allah Purndpore " 

In the case of Sreenaratn MtUer v Sreemutt Ktshen Soondei'y Dassee [11 
B L. B * 171 (190 and 191) I , their Lordships of the Privy Council declared that 
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a suit against a father in his own right, and as guardian of his minor son was 
not a suit against the minor 

So far baok as 3873, in the ease of Mongala Dossce v Sharoda Dossee 
(20 W B , 48}, a similar decision was airived at in this Court 

In this case the suit was originally framed as it now stands, the defen 
dants being described as No 1, Guru Churn Chucker [40d3buttv, son of Tiluk 
Chunder Chuckerbutty, deceased , No 2, Sharoda Sunderi Debya, widow 
and mother and guardian of the minors, setting out their names 

The plaint is dated June 30th On that day the plamtid applied to have 
the mother Sharoda made guardian, and an order appointing her was made on 
July 30th, on winch day the suit was instituted and summons in the suit issued 

We| think that, under these circumstances, the minors are not parties to 
this suit Sharoda was not, and is not, so far as appears from the record, guar 
diati of the person and property of the minors undei Act XL of 1858 The 
provisions of Chapter 31 of the Civil Procedure Code, theiefore, apply to this 
case (section 464) The order making Sharoda guardian ad litem was not made 
m a suit in which tiie minors were defendants it was made ox parte in a pro 
ceeding to which they were strangers, no suit being at the time in existence 

Section 443 of the Code directs the Court to appoint a guardian ad litem 
when the defendant to a suit is a minor 

We think that before it is competent for the Court under this section to 
appoint a guardian ad litem, there must be a suit in which the minor is a 
defendant m existence This is not a mere matter of form It involves the 
necessity of service of the summons in the suit, so that the minor, or those in 
whose charge he is may come in, and so have an opportunity of defending his 
interests in the matter of the selection of a guardian ad litem 

Neither the Code nor, as we construe it, the proviso of s 3 of Act XL of 
1858 gives to a plaintff the power of instituting a suit against a person named 
by liimself as guardian ad litem on behalf of the minor nor do they give to the 
Court the power of tiansforming an irregular proceeding of this sort into a suit 
against the minor by its mere order made ex parte 

Probably, in the present case, the mother of the minors has no interest 
adverse to them, and is the person who would have been properly made their 
guardian ad litem Probably the case has been conducted with as much regard 
to their interests as it would have been had it been regularly constituted 

[4083 But, however this may be, we are not able on this ground to hold 
that they are parties to the suit . 

Section 464 of the Code makes the provisions of sections 442 to 462 not 
applicable, where a guardian of person or property has been appointed under a 
local law the local law in this case is, of course, Act XL of 1858 The proviso 
of s 3 of that Act does not relate to a case were a guardian of person or pro 
perty has been appointed , and if it be not repealed by the Code, it must, at any 
rate, be read with it We think that this section also contemplates that a 
suit shall be instituted before a guardian ad lilem is appointed , aiM that the 
summary appointment of such a guardian which, in the special circumstances, 
contemplate by the section, the Court is empowered to make, should be made 
in that suit We do not here deal with a case in which a properly appointed 
guardian is alone placed upon the record as guardian of the minor defendants 
That form of suit is highly incorrect, and should not be*adopted The proper 
form, where a minor having a guardian is to be sued is, to sue the minor 
(nammg him) by A B his guardian 
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This Court has, however, la more than one ease overlooked the defects of 
form when satisfied, or holding itself justified m inferring that the minor 
defendant was substantially represented by a properly appointed guardian 

Such a course was taken by the Court in Komul Chundei Sen v Surbessur 
Doss Goopto (21 W B , 298), in Grtsh Chunder MookeT$ee v Miller (3 C L 
B , 19) and by the Allahabad High Court in Janki v Dharam Chand (I L B 
4 All , 170) 

In this case, however, we can make no such inference we have the facts 
relating to the institution of the suit distinctly before us, and we hold upon 
them that the minors never have been represented m this suit, and are not 
bound by any proceedings taken in it We think, tiierefore, that this objection 
IS one that must be allowed, and that the suit, so far as the defendant No 2, 
namely, Sharoda Sunderi Debya, who was not sued in her personal capacity, 
and the minors mentioned in that paragraph are concerned, must be dismissed 

Appeal allowed in pait 


NOTES 

[ See infra 11 Cnl 509 also 14 Cal 


714 at 75(. ) 


[407] APPELLATE CIVIL 

The SOth Marche 1885 
Present 

Sir Etchard Garth, Kt , Chief TrsTicF, and 
Mr Justice McDonell 


Mahomed Mahmood Plaintiff 

versm 


Safar All Defendant 


Issues, Fiaine of — Collection papers — Boad Cess papers — Evidence — Act XIV 
‘ of 1882, 9 147 

A Court in framing isflues is not bound down to the language of the plaint and written 
statement , but may frame them not only from the pleadings, but also from the statements 
of ^6 parties and their pleaders made before the Court 

♦ Appeal un4^ ft 15 of the Letters Patent, against the decree of Mr Justioa PlELD, one 
of the Judges of this Court, dated the 7th March 1884, in Appeal from appellate D^rae 
No 2697 of 1882, against the decree of Baboo Uma Charan Kastegiri First Sul^rdmate 
Judge of Tipperah dated the 38th of June 1882, varying the decree of Baboo Jadupati 
Banerji^ Budder Munsiff of that district, dated the Slst of November 1881 
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This was a suit for rent for the year 1290 F S , the plaiatiti olaimed lent at 
Bs 11-1-6, alleging that the defendant in 1288 F S had entered mto a 
I^buUat for the term of one year, and that after the expiration of that term 
he had continued to hold possession of the land on the footing of the terms of 
the habidtat 

The defendant denied execution of the kabuhat, but stated that he held 
the land at a rental of Bs 5 6 per year The Munsiff framed the following 
issue — “ What is the amount of the jumma held by the defendant ? and 
found that the plaintiii had failed to prove both the kabuhat and the jumma 
rate at which he claimed, but inasmuch as the defendant had admitted the 
rate to be Es 5-6, he gave the plaintifi a decree tor that amount The 
plaintiff appealed to the Subordinate Judge, who found on the strength of 
certain collection papers, dated previously to 1288, that the rent of the land 
in question was Es 10 12 1 , and on this, coupled with the evidence of certain 
witnesses who stated that rent had been paid at that rate foi previous years, 
and the corioboration of these statements by the road cess papers, he gave 
the plaintiff a decree for Bs 10 12 1 

The defendant appealed to the High Court Mr Justice iPlFLD was of 
opinion that the issue hxed by the Munsiff was too indefinite, and that the 
propel issue in the case was “ Is the lent [438] of the defendant Bs 11 1 6 
as alleged by the plaintiff And considered that the issue should be taken 
to mean, ** with reference to the allegation of the parties, what is the amount 
“ of the pimma held by the defendant , was it Bs 1 1 1 6 as alleged by the 
“ plaintiff, or Bs 5 6 as alleged by the defendant ^ * And holding that the 
Subordinate Judge was wrong m admitting the road cess and collection papers 
as evidence against the defendant, and in deciding the case, not according to 
the allegations of the parties in the pleadings, but according to the statement 
of a witness, allowed the appeal 

The plaintiff appealed under s 15 of the Letters Patent 

Baboo Atikhtl Chunder Sen for the Appellant contended, amongst other 
matters, that it was open to the Munsif to frame issues upon points on which 
the parties were at variance, and that in so doing he was not restricted to the 
allegation contained in the plaint and written statement 

Munshi Serajul Islam for the Bespondent contended that the Subordinate 
Judge had wrongfully received in evidence against the defendant the road cess 
and collection papers 

Judgment of the Court was delivered by 

Garths G.J. (McDonbll, J, concunirui) — In this suit the plaintiff 
claimed to recovei from the defendant under a kabuhat at a jumma of 
Bs 11-1 6 

The defendant’s case, on the other hand, was that the was only 

Bs 6 6 • ♦ 

The issue fixed by the Munsiff was, “ what is the amount of the pmma 
held by the defendant ? ’ • 

The Munsiff found that the kabuhat w as not proved He also found that 
the plaintiff had not proved the 7 Mm 77 i/x rate, which he claimed, but as the 
defendant admitted the amount to be Bs 5 6 , he gave the plaintiff a decree 
for that sum 
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The case was then appealed to the Subordinate Tudge, and upon going 
into the evidence he found that the proper amount of the jumma waft 
Bs 10 12-1 In arriving at that conclusion, be appears to have taken into 
consideration three items of evidence — 

First he says that certain collection papers for the period prior [409] to 
1288 had been filed , that it did not appear that the first Court rejected these 
papers as being false, and that the lumma mentioned in them in respect of the 
jote in question was Bs 10 12 1 

Secondly, he says there is evidence to show that that amount had been 
realized, and that it had been proved by witnesses for the plaintiff that the 
defendant had paid rent for previous years at that rate 

And, lastly, he says, that the road cess papers filed before the District 
Judge, although not binding on the tenant, also go to show what the witnesses 
have proved 

On appeal to this Couit it been contended hy the defendant that the 
Subordinate Judge has taken into consider ition evidence that was not 
admissible 

It is said th it the collection papei s are no evidence pei se^ and can only be 
used when they are produced by a person who lias collected rent in accordance 
with them, and who merely uses them for the purpose of refreshing his memory 

Then again it is said that the road cess papers are not admissible against 
the defendant either as substantive evidence oi as corroborative evidence , in 
fact, that the plaintiff had no right to use them against the defendant at all 

The learned Judge of this Court consideis both these objections to be well 
founded, and in this we concur But he has also raised another point, upon 
which we cannot agree with him 

He says the proper issue in the first Court was not “ what was the amount 
of the pmma held by the defendant, but whether the defendant’s rent was 
Bs 11 1 6, as the plaintiff said it was, oi Bs 5 6 0 as the defendant said it 
was^ He sa\s that it was not competent for the Munsif to raise any other 
issue or for the Subordinate Judge, having regard to the pleadings, to find that 
any intermediate sura was the correct jumma 

We cannot agree with this view of the matter It does not appear what 
materials the Munsiff had before him at the time when he framed the issue , 
and, so far ^s we can see, that issue was probably better calculated than any 
other to ascertain what was the propei amount of the jumma, and to do justice 
between the parties It might be that the plaintiff had overstated the [410] 
jumma, or that the defendant had undei stated it, and if both parties were 
mistaken, it was surely right that the propei jitmma should be ascertained in 
this suit, rathei than that the delay and expense of another suit should be 
incurred Undei the present Code a Court is by no means bound, in framing 
the issues, b> the language of the plaint and written statement By s 147 of 
the Code tlje issues may be framed, not only from the pleadings, but from the 
statements of the parties and th6ir pleaders, when they come before the Judge , 
and it seems to us that the issue framed m this case was perfectly unobjection- 
able, and piobably beat adopted to do justice between the parties 

As to the other points, we think they afford ground, not for restonng the 
judgment of the Munsiff, but for sending the case back to the lower Appellate 
Court, ID Older that the proper amount of rent ma> be ascertained, without 
reference to the collection papers, and the road cess papers, which are not 
evidence against the defendant 
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The Judge must decide the issue upon the othei evidence m the case 

The costs of both hearings in this Court and of the lowei Apuellate Court 
will abide the result 

Case remanded 


MOTEB 

[ bee bl C , 36U (Ual ,) where JENKINS, C d , dihlmguibhed thib cabe from 28 Bom 294 , 
also 17 C W N . 774 J 


[11 Gal 410] 

APPELLATE CEIMIMAL 


£ke ^5th Mai ck, i 6b5 
PUBSBNi 

Mr Ju&iicB Eilld and Mr Justice Eevekle\ 
Netai Luskar Appellant 

OCiSUS 

Queen Empreub Kespondent 


XJharge of mwder, 6tatmient by the accused in aiiswu to — Pciuil Codct ss d04 
dOOt exc 1 and Expl — Plea of giuUy — 4c^ X of Iddd, ss, ^71^ 

299 — Ctiminal Procedure Code 

Au accused person iii answer to a chaigo of murder stated that he had killed his wife , 
but that ho had done so in consequence of his having discovoicd her in an act of aduitcrv on 
the previous day Jleldj that such a statement did not imuunt to a pka of guilty on the 
charge , and that it was the duty of the Court to tr> whether the provocation, therein disclosed, 
was sufhcientiy grave and sudden to reduce the oifence 

fill} One Nctai Luskar was committed to the Sessions Court on a charge 
of murder under s 302 of the Indian Penal Code Aftei hearing the charge 
read the accused made the following statement “ I did kill my wife I did 
not kill her willingly Finding her in the act of adultery, and •being wholly 
unable to restrain myself I killea her I intended to kill her , my caste was 
gone , I resolved to kill her and then commit suicide I detected her in adultery 
on Friday I did not kill her then On Saturday, 1 took her into Madun 
Boy's garden, and then killed her On Fiiday, aftq^ seeing the adultery, I was 
in fever and did not eat I vowed I would not eat until I had killed her I told 
Goberdhone what 1 intended to do , he advised me to desist I said I could 
never desist because I was disgraced, and it wias better to die tha!li submit to 
such disgrace I murdered the woman with this haswa 1 concealed it in a 
tank and showed it to the Police afterwards Goberdimne got it out of the 
water I am glad I killed my wife I bathed myself in her blood I confessed 
what I have done with pleasure ” 

* Ccimiual Reference No 11 of 1885, uid appeal No 187 of 1886, against the order of 
C B Crarrett, haq , Additional Sobbions Judge of 21 Pergunnahb, dated the 6th of March 
1885 
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Upon ifais s6atemen6 the Judge recorded a plea of guilty on the charge of 
mutider, and sentenced the accused to be banged The prisoner appealed to 
the High Court and a reference was also made for confirmation of the sentenoip 
No one appeared for either party 

The Judgment of the Court (Field and Beverley, JJ ) was delivered by 
Fieldf Ja — This case has been referred to us under the provisions of 
s 374 for confirmation of the sentence of death passed on the accused by the 
Additional Sessions Judge of the 24-Pergunnahs 

The accused is said to have pleaded guilty, and he has been sentenced 
(not convicted) by the Judge on that plea There is no finding on the record 
The accused has also appealed to this Court 
* In the bessions Court the accused made the following statement as recorded 
bV the Sessions Judge “ I did kill my wife I did not kill hei willingly 
Finding her in the act of adultery with another person, and being wholly 
unable to restrain myself, I killed [412} her I intended to kill her , my caste 
was gone , I resolved to kill her and then commit suicide I detected ner in 
adultery on Friday I did not kill her then On Saturday, I took her into 
Madun Boy's garden and there killed her On Friday, after seeing the adultery, 
I was in fever and did not eat I vowed that I would not eat until I had 
killed her I told Goberdhone what I intended to do he advised me to desist 
1 said I could never desist because I was disgraced, and it was better to die 
than submit to such disgrace I murdered the woman with this kaswa 1 
concealed it in a tank and showed it to the Police afteiwaids Goberdhone got 
it out of the water I am glad I killed my wife 1 bathed myself in her blood 
I confessed what I had done with pleasure " 

This statement no doubt contains an admission that the accused killed 
lus wife , but this admission is coupled with an explanatory* statement which 
IS in effect a plea that he killed her under grave and sudden provocation We 
think the whole statement must be taken together , and being so taken it 
certainly is not equivalent to a plea of guilty upon the charge of muider under 
s 302 of the Penal Code The explanation to the first exception in s 300 of 
the Indian Penal Code states that the question ** whether the provocation was 
grave and sudden enough to prevent the offence from amounting to murder is 
a question of fact , ” and by s 299 of the Code of Ciiminal Procedure it is the 
duty of the jui-y to decide all questions i\hich, according to law, are to be 
deemed questions of fact ” We thirk, then, that this case should have been 
tried out, and the verdict of the jury taken on the plea raised by the accused 
We accordingly set aside the sentence passed by the Sessions Judge, and 
direct that the accused Netai Luskai be tried on the charges on which he was 
committed to the Court of Sessions 

Sentence set aside 

« NOTES 

{ See 9 Mad , 61 where this cabe ib explained ] 
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[418] CRIMINAL REFERENCE 


The ^Mh Match, 18b5 
Present 

Mr fu&TicE Field and Mr Justice Beverle\ 

Prainatha fihusana Deb Boy Petitioner 

versus 

Dootga Churn Bhattacharji and others Opposite Patties 

Dispute as to the riqht to collect rent^ — Criminal Pwcedute Code, A<t X o^ 
188A, s 145 — Tangible immoveable propet ty — Act X 0 } 187 A, s 530 

A dispute as to the right to collect rents is i dispute concerning tangible immoveable pro 
pertv within the meaning of s 145 of the Code of Criminal Procedure 

A CERTAIN tenure, known as Taraf Sachani, comprising 28 mou/ahs, was 
sold for arrears of rent on tne Ist September 1884, and purchased by the 
decree-holder, Kumar Pramatha Bhusana Deb, Bai Bahadur, of Naldanga On 
the 21st Decembei the Nazir of the Civil Court delivered possession to the 
auction -purchaser of the village of Dighulgram, one of the 28 mouzahs afore 
said The Kumar’s party theieupon began collecting such rents as they could 
from the tenants of the village They, howevei, were opposed by one Doorga 
Churn Bhattacharji, who claimed the village as his under tenure, and alleged 
that he had been in peaceful possession of it for upwards ot thirty years The 
Deputy Magistrate of Magoora being satisfied upon the report of the sub 
inspector of policy that a dispute likely to cause a breach of the peace existed con 
coining mouzah Dfghulgiam, \^hich lay within his jurisdiction, issued an order 
calling upon the rival parties to appear and file written statements of their 
respective claims to the mouzah Upon a review of all the circumstances of 
the case, the Deputy Magistrate held that the Bhattacharji’s party weie in pos- 
session of the mouzah, and weie entitled to letain possession theieof, until 
evicted in due course of law Against that oidei the Kumar applied to the 
High Court and obtained the lule set out in the judgment of FIELD, J On the 
rule coming up foi argument, it was contended on behalf of the petitioner that 
the Court below had no juiisdiction, because the dispute 1 elated only to the 
right to collect rents 

[414] Mr Pugh and Baboo Bashbehat i Ghosr ior the Petitjonei 

The Advocate General (Mr G C Paul) and Baboo Sriiiath Doss foi the 
Opposite Party 

The Order of the Court was as follows — 

Field, J (Beverley, J ^concurring) —In this case a rule was gianted m 
order to have a question decided, which has arisen upon the construction of 
s 145 of the Code of Criminal Procedure Th^ rule is m the followigig language 
** Let a rule issue on the opposite party to show cause why the order of the 
**Deputy Magistrate, so far as regards the land other than the khamar land, 
should not be set aside, on the ground that it is*bad inlaw, because it 
'‘concerns merely the right to collect rents from tenants which is not ' tangible 
immoveable property ’ within the meaning of s 145* of the Code of Criminal 

* Criminal Eevihion No IK) of 1855 against the order of Baboo Puin Mohuii Baticrji, 
Deputy Magibtrate of Magoorah, dated the 23rd of February 1885 
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“ Prooedore " Under the Code whioh was m force before Act X of 1882 was 
passed, there can be no doubt that, according to the decisions of this Court, the 
right to collect rents from ryots did come within the purview of the corresponding 
sectioo (5S0) of the former Code This was decided in several cases, to two of 
which we may refer, Sutherland v Crowdy (18 W B , Cr 11 , 9 B L B , 229) 
and Harak Narain Singh v Luchmi Bux Bay (5C L B , 287) At^the same time 
it was held that the provisions of s 530 did not apply when there were tenure- 
holders intermediate between the zammdar and the ryots This latter point was 
decided in Empress v Thacoor Dyal Singh (I L B , 3 Cal , 320} The present 
case IS not, however, on all fours with this last case A diderent view was 
taken by the Madras High Court, and what we have to consider on the 
present occasion is. Whether it was the intention of the Legislature to alto the 
law as settled by the decisions of this Court, and to adopt in preference the 
view taken by the Madras Court 

In order to determine this point, we must examine the language of s 530 
of the old Code, and compare it with the language of s 145 of the present Code 
The section of the old Code was as follows Whenever the Magistrate of the 
^'district, &c , is satisfied that a dispute likely to induce a breach of the peace, 

* C415] exists concerning any land or the boundaries of any land^ or concerning 
** any houses, water, fisheries, crops or other produce of land, within the limits of 
** his jurisdiction, such Magistrate shall record a proceeding, stating the grounds 
** of his being so satisfied, and shall call on all parties concerned in such dispute 
“ to attend his Court in person, or by agent, within a trime to be fixed by such 
" Magistrate, and to give in a written statement of their respective claims, as 
** respects the fact of actual possession of the subject of dispute Such Magistrate 
** shall, without reference to the merits of the claims of any party to a light of 
** possession, proceed to enquire and decide which party is in possession of the 
** subject of dispute " 

The language of the present law is as follows Whenever a District 
Magistrate, etc , is satisfied from a pohce report or other information that a 
'' dispute likely to cause a breach of the peace exists concerning any tangible 
“ immoveable property or the boundaries thereof, within the local limits of his 
jurisdiction, he shall makd an order in writing, stating the grounds of his 
** being so satisfied, and requiring the parties concerned in such dispute to 
** attend Ins Gouit, in person or by pleader, within a time to be fixed by 
such Magistrate and to put in wntten statements of then respective 
** claims as respects the facts of actual possession of the subject of dispute The 
Magistrate shall then, without reference to the merits of the claims of any such 
** parties to a right to possess the subject of dispute, peruse the statements so 
** put in, hear the parties, receive the evidence produced by them respectively, 

** consider the effect of such evidence, take such further evidence (if any) as 
' he thinks necessary, and, if possible, decide whether any and which of the 
** parties is then in such possession of the said subject 

It has been argued tliat the introduction of the word *'such* before 
** possession in the last clause of the section just quoted indicates an intention 
on the part the Legislature to ^Itei the law We are not able to accede to 
this argument We think that both under the old law and under the new law 
parties were required to plead as to actual possession, and the decision of the 
Magistrate was to be upon this same possession Under the present law, this 
is clear because the words '' such possession ’ [416] refer to actual possession 
Uilder the old law it is not so clear because the word such ” does not come 
before possession ' , but we think that, inasmuch as the old law required 
parties to plead as to actual possession, it was intended that the decision of the 
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Magistrate should deal the same possession, that is, actual possession It 
IS more difBcult to deal with the alteration in the language of the Legislature 
introduced by the term “ tangible '* before “ immoveable property " If the word 
tangible bad been introduced befoie ** possession,** it would have been clear 
that the intention of the Legislature was to alter the law as laid down by the 
decision in the case'of Sutherland v Crowdy, and the other similar cases , but 
the use of the word “ tangible ’ not m connection with “ possession, * but in 
connection with the words “ immoveable property,’ does not in our view indicate 
a similar intention It is, we think, quite explainable without assuming any 
intention on the part of the Legislature to alter the law as laid down by the 
deciBionsof this Court Underthe old Code the dispute was a dispute ''concemtng 
“ any land or the boundaries of any landoj concerning any houses, water , fisheries, 
''crops or other produce of land Now, this dispute was certainly, so far as regards 
fisheries, a dispute concerning an incorporeal right, and an incorporeal right is 
intangible property The dispute which the present Code speaks of is a dispute 
concerning any tangible immoveable property, the word fisheries ’ and other 
words have been omitted It is clear that a dispute concerning an incorpoieal 
right would not come within the purview of the section in the present Code We 
think, therefore, that the alteration in the language by the intioduction of the 
word “ tangible is explainable by the exclusion from the section of the present 
Code of words descriptive of incorporeal or intangible right or property Undei 
the old law it was held that a dispute between rival zamindars as to the right 
to collect lents was a dispute concerning land We think it impossible to say 
that a similar dispute is not, within the meaning of the present law, a dispute 
concerning tangible immoveable property The use of the word “ concerning ’ in 
the definition seems to make this wide construction possible, and this word is 
retained in the present Code 

C«7] Speaking for myself, I may say that I would gladly have come to a 
different conclusion, because I think that disputes between zamindars as to 
the right to collect rents ought not to be brought into the inferior Criminal 
Courts in this country But applying the ordinary rules of construction, I 
do not see how we can arrive at any other conclusion than that the 
Legislature has not had the intention of altering the law as settled by the 
decisions of this Court The rule must be dischaiged 

Buie discharged 


NOTES 

[THE MEANING OF “TANGIBLE IMMOVEABLE PROPERTY” IN 8 US OF 
ACT X OF 1882— 

It includes a temple (Weir 1199 110,112) Rents (11 Cal 413 12 M 88 10 C . 613, 
5 A W N , 299 , 15 C , 627 126, 639) , Crops (15 A 394) Now the law is made clear by 
the addition of ol (2) which clearly defines what the term land or watei (the expression used 
in the new Code of 1898 for the older expression (tangible immoveable property) includes 
The explanation given supersedes the decision in cases reported in 12 C , 639 and 13 C 179 
(fishery right) as the present section applies equally to rights in fishery 3 
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ORIGINAL CIVIL 

The 8th Apnl, 1886 
Pbesent 

Mb Justice Nobbis 

Bhutnath Dey and another Plaintiffs 

versus 

Ahmed Hosain and others Defendants 

Mahomedan law — Ovardtan — Minor — Inf ant— Guardian of property — 
Mortqage — Co hens — Infanti liability 
In May 1881 certain co heirs of a deceased Mahomedan mortgaged a portion of the 
property which had doRcendod to them in common with others, then infants, as heirs of the 
deceased The mortgage was raised for the purpose of paying off arrears of rent of a putm 
taluk which was a part of the property inherited from the deceased There was no evidence 
to show that there were any other necessary expenses connected with the deceased^s estate 
which had to be met, nor what that estate consisted of nor whether the arrears of rent could 
or could not have been paid without having recourse to the mortgage According to the 
Mahomedan law the mortgagors were not the guardian of the property of the infants 

Held that the shares taken by the infants as heirs of the deceased were not Ixmnd by 
the mortgage 

This was a suit on a mortgage of certain lands and premises situated 
partly in Calcutta and partly in the district of the 24 Pergunnahs The 
property in question formerly belonged to one Sheik Ahmed Ally Ostagur, a 
Mahomedan of the Sunni sect, who died in August 1879, leaving him surviving 
his mother Ameenah Bibee, two sisters Satiuran Bibee and Surjein Bibee, 
hiB first wife Arzu Bibee, three children by his first wife, namely, Ahmed 
Hosain, Bahimunessa Bibee and Banni Tan Bibee, and one son, Falk Jan, 
by his second wife who predeceased him 

C«83 The mortgage in question was executed on the 12th of May 1881, 
in favour of the plaintiff by Ar/u Bibee, Ahmed Hosain and Bahimunessa to 
secure the repayment of Bs 2,000, and interest at 12 per cent per annum 
It was alleged in the plaint that the Bs 2,000, was borrowed for the purpose 
of paying the rent of a putm taluk situate in the district of Jessore, which had 
formerly belonged to Sheik Ahmed Ally Ostagur and which descended at his 
death to his heirs The only question at issue in this suit was at to the 
liability of Banni Bibee and Falk Jan, both of whom were infants at the 
institution of the suit 

Mr Douglas White for Ihe Plaintiff 
Mr Henderson for the Defendant Banni Bibee 
Mr Safe for the Defendant Palk Jan 
The Jad jment of the Court was as follows — 

Norriei J. — This Was a mortgage suit, and the facts of the case were as 
follows — 

,One Sheik Ahmed Ally Ostagur died in August 1879, leaving him surviving 
as his heirs, heiresses and legal representatives according to Mahomedan law, 
his widow Arzu Bibee, his three children by her, viz , the defendants Ahmed 
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Hosain, Bahimunessa Bibee and Banni Jan Bibee, his son by a wife who had 
predeceased bim, viz , the defendant Palk Jan and his mothei Ameenah 
Bibee 

On the 12th May 1881, Arzu Bibee, Ahmed Hosain, and Bahimunessa 
Bibee mortgaged three plots of land in the 24 Peigunnahs, and one plot in 
Calcutta to the planftiffs to secure the repayment of Bs 2,000, with interest 
at 12 per cent 

The plot of land m Calcutta formed pait of tlie estate of Sheik Ahmed 
Ally Ostagur , the plots m the 24 Pergunnahs belonged to Arzu Bibee 
Subsequently to the mortgage Ar/u Bibee conveyed her interest in one of the 
plots in the 24 Peigunnahs to Ameenah Bibee, who died in February or March 
1882, leaving her surviving as her heirs and heiresses, according to Mahomedan 
law, the defendants Ahmed Hosain, Bahimunessa Bibee, Banni Jan Bibee 
and Palk Tan 

[419] Arzu Bibee died in May 1883, leaving her surviving as her heirs and 
heiresses, and legal personal representatives her three children, the defendants 
Ahmed Hosain, Bahimunessa Bibee, Banni Jan Bibee, and her mother, the 
defendant Chand Bibee 

The mortgage of 12th May 1881, purported to be executed for the purpose 
of raising money to pay the arrears of rent then due in respect of a certain 
zammdari belonging to the estate of Sheikh Ahmed Allv Ostagur, situate in 
Tessore, for the recovery of which the zammdar had put in force the provisions 
of Begulation VIII of 1819, for the sale of the tenure under which notice of 
sale had been published, and the day for sale fixed, and for other necessary 
expenses connected with the said estate There was a wicked attempt on the 
part of the defendant Ahmed Hosain to set up as a defence to the suit that 
the mortgage of 12th May 1881 was not a genuine tiansaction but a benami 
one , he denied having received any of the consideration money himself , 
denied that it was paid to his sisters in his presence , he denied that the money 
was advanced for the purpose of saving the putm taluk at Jessore I was satis- 
fied at the time that the man knew he was swearing falsely, and I directed his 
prosecution for penury 

I am satisfied from the evidence of Golam Hosain that the money was 
raised for the purpose of paying the arreais of rent due in respect of the putni 
holding at Jessore but there is no evidence that there were any other neces 
sary expenses connected with Sheikh Ahmed Allv Ostagui’s estate that had to 
be met, nor is there any evidence as to what that estate consisted of, nor is 
there any evidence as to whether the arrears of rent could or could not have 
been paid without having recourse to the mortgage 

The defendants Palk Tan and Banni Jan Bibee are infants 

The plaintiffs contended that the mortgage was binding upon them, as it 
was in reality made foi their benefit as heirs and hiSiresses of their father, the 
executants, or some one of them being their natural guardians 

Mr Sale, for the Defendant Palk Jan, argijed that neither of thsMexecutants 
of the mortgage could, according to Mahomedan law, be guardians of his client , 
that the executants had signed only on then own behalf , and that even if 
either of the [420] executants had authority to bind the infant’s estate, there 
was not such an urgent necessity as to warrant them in doing so 

Mr Henderson for the infant Defendant Banni Jan Bibee followed the 
same line of argument I am of opinion that, as fai as Mr 8ale*s client is 
concerned, these contentions must prevail In Shama Chum Sircar* s Tagore 
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Lem Leotmm for 1878 at p 477 it is laid down that ** guardians are natural, 
testamentary and appointed , and guardianship over a minor is for the purpose 
of matrimony, care of his person, and management of his property The 
** guardianship of a minor for the management and preservation of his property 
** devolves first on his or her father, then on the father’s executors — next on 
'' the paternal grandfather, then on his executors, then on the executors of such 
“ executors, next on the ruling power or his representative, the kasit or judge 
** In default of a father, father's father and their executors as above, all of 
** whom are termed near guardians, it rests in the Government, or its represen- 
tative, to appoint a guardian of an infant’s property ’ 

In Macnaqhten's Principles of Mahomedan Law, 5th Ed , page 304, it is 
laid down that, “ in law, guardianship over minors is of two descriptions — 
“ the one for the purpose of matrimony, the other for the care of property 
The care of property legally devolves, first on the father and his executor, 
“ next on the paternal grandfather and his executor, next the right of nomina- 
tion rests in the ruling power and its administration , that is to say, any person 
whom the Government ma> please to appoint to the custody of the infant’s 
‘‘property IS a legal guardian, according to the authority (The Vtqaya) above 
“quoted First, his father, or the executor of the father, ishis guardian, then 
“ the paternal grandfather or his executor, then the magistrate or his executor ” 
It 18 clear from these authorities that neither of the executants of the mortgage 
bad power to hind the infant neither of them was in the position of a guardian 
having any power as such over the property of the minor The suit as against 
Palk Jan must be dismissed with costs on scale No 2 I shall, however, 
allow the plamtiifs to add these costs to the mortgage debt 

The case against Mr Henderson's client is different to the [ 421 ] one 
against Sheik Palk Jan She is interested in the mortgaged premises not 
only as heiress to her father, but also as heiress to hex mother this latter in 
terest is bound, but not the former I am further of opinion that even if any 
one of the executants of the mortgage bad been in the position of near guardian 
to the infants, there is no sufficient evidence to warrant me in coming to the 
conclusion that it was absolutely necessary to charge their shares of their 
father’s property 

There will be the usual mortgage decree with the necessary declarations , 
costs on scale No 2 against the defendants other than Palk Jan Costs of the 
guardian ad htem to Banni Jan Bibee to be paid by the defendants on scale 
No 2, and the amount added to the mortgage debt 

Smt decreed 


• NOTES 

[THE POWERS OF A DE FACTO GUARDIAN UNDER MAHOMEDAN LAW- 

Mother A mother ir not a natural guardian , if she deals with the estate of the minors 
without being specially authorized by the Judge or father, her acts should be treated as null 
and void , but if they are to the tnamfeH advantage of the children thev should be upheld , 
if not they should be set aside {Ameer Ah Mahomedan Law, vol II page 590) See 29 
Gal 473, where it was held that an alienation by a mother is absolutely void 
On the other band, see 26 All , 22 30 Mad , 197 

The sanss applies to acts of other relatives such as a brother, sister or uncle, 11 Oal 417 
(oo heirs) 12 W B 337 6 Bom 46t , 18 AU , 373 34 Cal 36 (40) , see 34 All 213 where 

all the authorities on the subject were cited It was held there that " it is dificult to see how 
the situation of an unau^onsed guardian is bettered by descnbing him as de facto guardian 
lie may by his de facto guardianship assume important responsibilities in relation to the 
Aiuior^B property but he oannot thereby clothe himself with legal power to sell it ” This was 
a case of an alienation by an elder brother The question whether a sale by a de facto guardian, 
if made for necessity, or for the payment of an ancestral debt affecting the minor's property 
flmd if hsaoeffoiai to the minor is altogether void or only voidable was left open as it was 
iCEmeoessary to decide it in that case See 34 Cal , 36 34 Gal , 66 , 26 AUt, 22 , 1 All , 588 , 
20Bom,199,3B L B,A G 423] 
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APPELLATE CIVIL 

The 1st April, 18^fi 
Present 

Mr Justice Tottenham and Mr Justice Ghose 

Bussunteram Marwary (Plaintiff) Appellant 

versus 

Kamaluddm Ahmed and others (Defendants) Bespondents 

Mahomedan law — Succession — Liability of one of several hens to 
pay ancestors* debt, when but lor his own action debt would be 
barred by limitation — Justice, equity and good conscience, 

Application of principle of Act VI of 1871, s ii4 

4 A Hindu, and a creditor of B, a deceased Mahomedan sued C D, h and F, hib heirs, 
to recover a sum of money alleged to be due on a roka alleging that they were in possession 
of B's estate, and praying for a decree against the estate upon that footing It was not disputed 
that the debt would have been barred by limitation but for a part payment made by C and 
endorsed by him on the back of the roka D E and F were no parties to such payment, and 
it was found not to have been made with their consent The first Court, considering that 
collusion existed between A and C, ind having regard to the fact thac C did not dispute his 
liability, gave A a decree for the full amount of the debt against C without finding whether 
the roka was genuine or not, and held that the shares of D, E and F in B*s estate were not 
liable for any portion of the debt A [422] accepted this decision and did not appeal C 
appealed on the ground that he could only, under the Mahomedan law, be held liable for a 
part of the debt in proportion to the amount of R s estate whiph had come into his hands 
The lower Appellate Court decided in C s favour, and varied the decree by directing that A was 
only entitled to recover two fifths of the debt from C that being the amount of C s bharo D, 
E and F were not made parties to that appeal 

A then specially appealed to the High Court, making D, E and F parties 

Held, that under the circumstances of the case and having regard to the rule of 
Mahomedan law, A was not entitled to a decree against C for more than two fifths of the 
debt 

Held, further, that, applying the principles of justice, equity ind good conscience to the 
case inasmuch as A was a Hindu, it would not, under the circumstances of the case, be 
oquiiable to hold C liable for the whole of the debt 

This was a suit for the recovery of a sum of Rs 1,758-12 8 due upon a roka 
said to have been executed by one Furzund Ah, the grandfather of the defend- 
ants, who had died since its execution The plaintiff sued the defendants as 
heirs of Furzund Ah, alleging that they were m possession of the estate, and 
asked for a decree against the estate of Furzund Ah, their ancestor It was 
not disputed that but for a payment said to ha^e been made by Easnaluddin, 
and endorsed by him on the back of the roka, the debt would have been barred, 
and it was contended on behalf of the other defendants that no such payment 
was ever made, and that the plaintiff and Kamaluddm we/e acting m collusion 
to defraud them, and, even if the payment was made, they were not bound by it 

* Appeal from Appellate Decree No 368 of 1884, against the decree of W Verner, Esq , 
Judge of Bhagulpore, dated the 18th of December 1888, modifying the decree of Hafez Abdul 
Karim, Khan Bahadur, Subordinate Judge of that district, dated the 31st of May 1882 
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The finding of the lower Courts, together with the nature of the evidence 
adduced, is sufSciently stated in the judgment of the High Court 

Mr Amtr Ah and Moulvie Sera^ul Islam for the Appellant 
Munshi Mahomed Yusoof and Mr M L Sandel for the Bespondents 
Mr Amtr Ah for the Appellant — Undei the Mahomedan law the debts of 
the deceased are a first charge on the estate, and the heirs are bound to pay 
them before they distribute the estate amongst themselves, and, as the suit was 
properly [ 423 ] framed against the defendants as representing the estate of 
the deceased, the plaintiff was entitled to a decree m full to be satisfied out of 
the estate The question, therefore, in this case is, whether Eamaluddin is not 
liable for the whole debt By the evidence Kamaluddm was shown to have 
been in possession of the whole of the estate, and that he made all the collec 
tions and the disbursements , and, therefore, inasmuch as the suit is in the 
nature of an administration suit the whole estate in Kamaluddin's hands is 
liable for the debts of the deceased The principle that the heirs of the 
deceased are liable for their share of the debt of the estate m proportion to 
the share of the estate they have received is inapplicable to this case, as 
Kamaluddm was m possession of the whole estate, and in any event it was 
competent to him to make the payment at the time he did as manager of the 
estate, and the other defendants would be bound by his actions — Assamathem 
Nessa Btbee v Boy LutckmeeptU Singh (J L E , 4 Cal , 142) , Muttyjan v 
Ahmed Ally (I L B , 8 Cal , 370) , liamir Singh v Mussamat Zakia (I L 
R , 1 All , 57) , and Macnaqhten s Mahomedan Law, p 88 

Munshi Mahomed Yusoof for the Defendant Kamaluddm — The suit is not 
an administration suit, and the principle that a creditor is only entitled to 
recover from each heir his shaie of the debt in proportion to his share m th^ 
estate would certainly apply if the Mahomedan law is held to apply at all, 
seeing that one party is a Hindu In any event, the plaintiff had his remedy 
in his hands, and did not choose to avail himself of it, as he did not appeal 
against the decree of the first Court, which held that the shares of the estate 
m the hands of the other defendants weie not liable, and that being so, it would 
now be inequitable to allow him to saddle Kamaluddm with the whole 
liability — Sudaburt Fcfshad Sahoo v Lot/ Alt Khan (14 W R , 339) , Hedaya, 
book XX, ch IV, Grady, p 349 
Mr Amir^Ah m reply 

The Judgment of the Court (Tottenham and Ghosl, JJ ) was as follows — 
This was a suit brought by the plaintiff, one Bussunteram Marwary, 
against Sheijc Kamaluddm, the grandson, and three [ 424 ] ladies, being the 
grand daughters of, and heirs to, the estate left by one Furzund All There 
was also another defendant m the suit, viz , one Azee/unissa , but we think we 
may discard her from our consideration, because, as disclosed in the judgment 
of the Court of First Instance, her husband, Yusoof Ah, the son of the said 
Furzund Ah, predeceased Ris father, and therefore she (Azeezunnissa) could 
not rank as an heir 

The suit was instituted for^ recovery of a sum of Rs 1,768 12 8 due upon 
a roka said to have been executed by the said Furzund All , and the plaint 
alleged that, after his death, the defendants, his * heirs,’ were in possession 
of his estate,” and as’ked that judgment might be given for the money against 
the estate of Furzund Ah, ancestor of the defendants ” 

The defendant No 1, Kamaluddm, raised no other defence than that the 
account given in the plaint was not correct, and that the plaintiff was not 
entitled to recover the whole amount claimed 
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Among the female defendants, Osikunmssa and Ohidunniasa defended the 
suit upon the ground that the roka m question was not t^*ue, and that it was 
barred by limitation , and that the suit itself was the result of collusion 
between the plaintiff and Kamaluddin 

It appears that the plaintiff relied upon an endorsement said to have been 
made by Kamaluddin on the back of the roka, showing that before the roka 
was barred b> limitation, Kamaluddin had paid a certain sum of money as 
pait payment of the principal , and he (the plaintiff) therefore contended that 
the suit was within time Kamaluddin was examined about this matter, and 
he admitted the said endorsement and payment, and alleged in the course of 
his evidence that the collections from the entire estate were in his charge, and 
that he had not as yet paid his sisters anything from the collections 

The Court of First Instance, while suspecting that there was collusion 
between the plaintiff and Kamaluddin, and that the alleged part payment of 
the principal was not true, held that theie was no authority in Kamaluddin to 
pay any money on behalf of the other heirs, and that the claim as against them 
was barred by limitation, but that the suit should be decreed against Kama 
luddin, because he did not oppose the claim, and because [425J he admitted 
having made the said payment, which had the effect of saving the claim from 
being barred The Court then found that Es 1,729 12 9 was due to the 
plaintiff, and gave him a decree for the whole amount as against Kamaluddin, 
and declared that the decree should be realized from, and by the share of, that 
person alone, and that the shares of the other hens should be exempted 

Against this deciee of the first Court the plaintiff preferred no appeal but 
the appeal that was made was b> the defendant Kamaluddin, complaining 
that the decree as passed against him was erroneous The District Judge has 
held that the claim as against Kamaluddin is not barred by limitation, though 
it IS barred against the other heirs, but that under the Mahomedan law no 
more than an amount proportionate and equal to his legal share, which was 
two fifths, in the estate left by Fur/und All, could be decreed against him 
The Judge accordingly decreed the claim for a two fifth shate of the money due 
under the roka 

Dissatisfied with this judgment, the plaintiff has appealed to this Court , 
and in this appeal he has enlisted, not only Kamaluddin as a lespondent, but 
also the other heirs, who were not parties in the lower Appellate Court His 
counsel has urged the following points before us — 

First - That under the Mahomedan law the debts of the deceased, being 
a prior charge, the heirs cannot take the estate before the said debts are paid , 
and therefore a decree should have been awarded foi the amotftit due to the 
plaintiff against the whole estate of Fur/und Ah 

Second — That this being an administration suit, and Kamaluddin being 
shown to be in possession of the whole estate in his representative capacity, a 
decree should be awarded charging the whole of the assets in his hands 

Third — That, at any rate, a decree should be passed for the whole amount 
as against the share of Kamaluddin ^ % 

There can be no doubt that, according to the Mahompdan law, next to the 
duty of meeting the funeral expenses of the deceased, it js incumbent upon the 
heirs to discharge his debts, and that the whole estate is answerable for the 
same If in this case the [426] claim under the rokavrsts not barred by the 
law of limitation as against the other heirs, a decree mfght have been properly 
given charging the whole estate But the Munsif held, and there was no 
appeal against his decision by the plaintiff, that the claim was barred against 
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tfaosd persons, and aooordmgly exemptied their shares from hahihty If the 
plaintiff was desirous of obtaining a deoree against the whole estate, he should 
have appealed to the higher Court , aud we hold that it is not now open to him 
to ask that the claim should be adjudged against the estate generally We 
may also observe that, as a matter of fact, although the question was raised 
by the said defendants, no decision was come to by the hrst Court upon the 
question whether the roka itself was genuine That Court simply proceeded 
upon the admission ot Kamaluddm m decreeing the claim as agamst him 
But before any decree could be awarded, binding the other heirs and the whole 
estate, the debt should have been proved and found to be true — [see Hedaya, 
Bk XXXIX, ch I, and Assamathem Nessa Btbee v Boy Lutchmeeput Singh 
(I L B , 4 Cal , 142)] 

Mr Amir Ah, however, contends that Kamaluddm being shown to be in 
possession of the whole estate, he must be taken to be in such possession m 
his representative character, and therefore he should be called upon to account 
for the assets m his hands, and a decree passed accordingly against such 
assets But it must be remembered that the suit of the plaintiff as laid m the 
plaint was not of that character The plaintiff in his plaint distinctly alleged 
that all the heirs were in possession of the estate, and asked for a decree 
against the estate upon that footing It was not even suggested that 
Kamaluddm was m possession m his repiesentative capacity, and no prayer 
was made to call for an account from him It is indeed true that Kamaluddm 
m the course of his evidence said that the entire collections of the property 
were m his charge , but, m the hrst place, this was no part of the plaintiff’s 
case , and, m the second place, neither the first nor the second Court accepted 
that statement, and found that this was so, but on the contrary the Munsif 
suspected that there was collusion between the plaintiff and Kamaluddm, and 
that [427] the payment of Bs 200, said to have been made by Kamaluddm, if 
made at all, was not made on behalf of the other heirs 

In this state of things we are unable to treat the case as an administration 
suit brought agamst Kamaluddm, in his representative character, and to give 
the plaintiff relief as against the whole estate, three fifths of which was, as a 
matter of fact, exempted from the plaintiff s claim by the decree of the first 
Court, and m which decree the plaintiff acquiesced 

The next question that arises is, whether failing to obtain a decree agamst 
the whole estate, is the plaintiff entitled to chaige the share of Kamaluddm 
alone for the entire amount of his claim This question is not free from 
difficulty , but, on considering the matter m all its bearings, we are of opinion 
that he is not*so entitled Under the Mahomedan law (vide Hedaya, Bk XX, 
ch IV), each of the heirs is bound to pay his own share of the debt , and it is 
only m the event of one of them being m possession of all the effects that the 
creditor is entitled to have recourse to him And it also appears that if the 
estate be completely overwhelmed with debt, neither composition nor division 
among the heirs is lawful , but if the estate is not so completely involved, such 
a composition or division prior to discharge of the debts is allowable — (Hedaya, 
Bk XXVI, f A III) Now, m the present case, it is not the plaintiff’s case 
that Kamaluddm is m possession of the whole property , and although there 
may not have been any division, properly so called, among the heirs, the plamt 
admits that they were m possession of the estate, and this must be taken to be 
a possession of their respective shares according to the Mahomedan law The 
A&ahahad High Court m two oases, in following the tenets of the Mahomedan 
law aUudedr to above, distributed the liability among the several heirs, and 
adjudged to thd oroditor a proportronate share of the debt — Hamir Smgh v 
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Mussammat Zakta (I L B , 1 All , 57) , and Ptrthtpal Stngh v Stuatm Jm 
(l L B , 4 All , 361) , and we agree With that Court in thinking that this was 
the proper course to adopt In one of those cases — Ptrthipal Stngh v Ensatm 
Jan (I L B , 4 All , 361) — the facts were somewhat similar to those we have 
before us It may be said that the Allahabad High Court proceeded upon the 
principle of the debt being small [428] m amount, and that the debt m the 
present case is not small, but of considerable amount But it is not shown 
what is the extent and value of the estate left by Furzuud All What the 
Mahomedan law says is that it is only when the estate is completely involved 
that the heirs cannot take the estate and a division amongst them cannot be 
allowed before the debts are discharged We, therefore, hold that in the 
circumstances of the present case the plaintiff, under the Mahomedan law, can 
only obtain as against the two fifths share of Eamaluddin a proportionate 
share of the money due to him 

We propose, in the next place, to deal with the question of Kamaluddin*s 
liabihty according to the principles of justice, equity and ^ood conscience , for 
that IS the rule of law laid down, when both the parties to the suit (as it is 
here) are not Mabomedans, in s 24, Act VI of 1871 (the Bengal Civil Courts’ 
Act), and it may be doubtful whether the questions involved in the present 
appeal are questions falling within the first paragraph of that section, under 
which the Mahomedan or Hindu law, as the case may be, is to be adminis 
tered 


Now, it appears to us that the position of the parties is this The judg- 
ment of the Court of First Instance — a judgment which was not questioned on 
appeal by the plaintifi — declared, as we have already mentioned, that the claim 
of the plaintifi was barred by limitation as against the other heirs, save and 
except Kamaluddin , and that the shares of those heirs should be exempted 
from liability This judgment is final, and the plaintiff is not now entitled to 
touch any of those shares The only share now in the hands of Kamaluddin 
IS that which has devolved upon him according to the Mahomedan law, and 
which might be answerable for the plaintiff’s demand The debt due to the plain 
tiff IS indeed an indivisible one and the plaintiff would, under ordinary circum 
stances, be entitled to realize his dues from the whole estate or fiom any portion 
of it as he might choose But the circumstances that have occurred in the present 
instance are such that it would be inequitable to insist that Kamaluddm’s share 
should bear the whole of the debt The claim of the plaintiff as against the other 
heirs IB now barred by the law of limitation, and their shares having been exempted 
[489] Kamaluddin would not be entitled to demand contribution from them 
in the event of the whole of the debt being realized from him or from his share 
That being the case, it would not be just or equitable to hold the share of 
Kamaluddin answerable for the whole claim If Kamaluddin had not helped 
the plaintiff in keeping alive his claim b> payment of a certain sum of money, 
he (the plaintiff) would not be in a position to get any decree at all And we 
think that it would be unjust to hold that Kajpaluddm by his acts^nd conduct 
(which the first Court suspected to be the result of collusion between the 
plaantiff and Kamaluddin) not only kept the claim ahve, but made his share 
answerable for the whole demand If Kamaluddin w& in a position to call 
upon the other heirs for contribution, there would be no difficulty in decreeing 
the whole claim as against his share But, in the circhmstances of this case, 
we are of opinion that the plaintiff is not entitled to charge the share of 
Kamaluddin with any more than a proportionate share of his dues 
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We therefore see no ground for disturbing the judgment of the Court 
below, and dismiss this appeal with costs 


Appeal dismissed 


MOTES 

[1 JUSTICE, EQUITY AND GOOD CONSCIENCE— 

See also the following oases —6 Cal 794 , 7 All 775 11 Cal 421 

11 LEGAL POSITION OF HEIRS AS REPRESENTATIVES— 

See Mr Tyahp s Maliomedan Law (1913) pp 601 — 521, sec 6 where there is an attempt 
to collect the cases and analyse the results also 10 Bom 27S 3 


[11 Gal 129] 

APPELLATE CIVIL 


The 1st April, 1885 

Present 

Mr Tusticf Tottenham and Mr Justice Ghosi- 


Nitye Gopal Sircai 

versus 

Nagendra Nath Mitter Mozumdar 


Objector 


Petitioner 


Will, AttesiaUon of— Witness — Signature — Mark — Indian Succession Act 
* (X of 1865), s 50 

The direction contained in s 60, cl 3, of the Indian Succession Act is to each of the 
witnesses signing the will is not satisfied by the witnesses affixing their marks, and it is 
neoessarj for tht validity of a will that the signature as distinguished from a mere mark of 
at least two witnesses shouldc appear on the will Fernandez v Alves (1 h R , 3 Bom , 
382) followed In the goods of Wynne (13 B L R 392) dissented from 


If a testhtor on presenting his wiil for registration admits a signature on the will to be 
his before a Registrar, ,find is identified before him by a witness, and both the Registrar and 
the identifier sign their .names on the will as witnesses to the admission of the testator, 
such attestation is sufficient CiSOJ to satisfy the requirements of cl 3 of s 60 of Act X of 
1866 In the matter of Hurro Sundart Dabia (I L R , 6 Cal , 17) followed 


* Appeal from Original Decree No 86 of 1884, against the decree of T D Beighton 
Eaq , Judge of Burdwan dated the 20th of February 1884 
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TdlS appeal arose out of an application for letters of administration in 
respect of a will The application had been granted by the Court below, and 
the objector now appealed 

The facts of the case appear sufSciently from the judgment of the High 
Court 

Baboo Tratlokya Nath Mitter for the Appellant 

Baboo Sharoda Charan Mttter for the Bespondent 
The Judgment of the High Omrt (Tottenham and Ghose. JJ ) was as 
follows — 

This appeal arises out of an application made by one Nagendra Nath for 
letters of administration m respect of the will said to have been executed by 
one Madhusudan Sircar on the 16th of Srabun 1279 The application was 
opposed by one Nitye Oopal Sircar, who contended that the said will was not 
duly executed by the said Madhusudan The Court below has held that the 
document is genuine, and that it was executed according to the formahties 
prescribed by law , and, being of that opinion, has granted letters of adminis 
tration to Nagendra Nath 

The objector has appealed to this Court There were two mam questions 
raised by the lea^^ned vakeel who apjieared for the appellant— first, that the 
will was not genuine , and, second, that none of the attesting witnesses having 
signed the document, but having simply put their marks against their names 
written by somebody else, there was no sufficient compliance with the rules 
prescribed by s 50 of the Succession Act, and that the will was not therefore 
a valid document 

Upon the first question we agree with the lower Court in holding that the 
will is genuine , and that it was executed by the late Madhusudan The 
second question raised by the appellant’s vakeel is one which is not free from 
difficulty, and we may confess that it is with some hesitation that we pro 
nonnoe our decision in the matter 

[Ml] The lules laid down in s 50 of the Succession Act as to the execution 
of a will are — 

Ist — *' The testator shall sign or shall affix his mark to the will, or it 
shall be signed by some other person in his presence and by his direction ” 

2nd — The signature or mark of the testator, or the signature of thi^ 
person signing for him, shall be so placed that it shall appear that it was intended 
thereby to give effect to the writing as a will 

3rd — “ The will shall be attested by two or more witnesses, 'each of whom 
must have seen the testator sign or affix his mark to the will, or have seen some 
other person sign the will in the presence and by the direction of the testator, 
or have received from the testator a personal acknowledgment of his signature 
or mark, or of the signature of such other person ^and each of the witnesses 
must sign the will in the presence of the testator, but it shall not be necessary 
that more than one witness be present at the same time, and no particular 
form of attestation shall be necessary ^ 

Now, it will be observed that, while speaking of the action of the testator, 
the Legislature uses the expressions, " shall sign or affix his mark,” ** signature 
or mark " But in speakmg of the witnesses, the section does not use any 
alternative expresi*ions, but simply says ** the witnesBes*mtist sign ” And this 
distinction, which we may state to be a marked distinction, occurs prominently 
m the third rule That being the case, we cannot help thinking that the Legis- 
lature advisedly drew a distinction between the action of the testator and that 
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of the witoOBses ae regards the mode of their respective signatures This 
may certainly lead m certain oases in this country to a great deal of 
inconvenience, and m some instances the due execution of the will may be 
impracticable , for it may happen, as it does happen now and then, that 
the will 18 executed at a very critical moment, and witnesses, who are 
able to stgn their names, are not available But whatever the incon- 
venience or difficulty may be in the proper working of the said rules, we 
cannot ignore the distinction which the Legislature has drawn Mr Justice 
PONTIFEX, t482] in the case In the goods of Wynne (13 B L E , 892), observed 
that he was * inclined to think that a signature by mark would be a sufficient 
** signature by a witness even under the Indian Act, as it would undoubtedly 
be under the English Act But it will be observed that the point was not 
actually decided by him, nor was it necessary for him to come to any decision 
upon the matter in that case We have examined the English Wills Act, and 
some of the decisions in England bearing upon the matter, but we are unable to 
come to the same opinion which Mr Justice PONTiFEX expressed Section 9 of 
the said Act (1 Yic , c 26) runs as follows — ** And be it further enacted that 
** no will shall be valid unless it shall be in writing and executed in manner 
hereinafter mentioned that is to say, it shall be signed at the foot or end 
thereof by the testator, or by some other person in his presence and b\ his 
** direction , and such signature shall be made or acknowledged by the testator 
in the presence of two or more witnesses present at the same time, and each 
“ witness shall attest and subscribe the will in the presence o' the testatoi 
** but no form of attestation shall be necessary ’’ 

The cases bearing upon the said section show that in regard to the action 
of the testator a signature by mark is sufficient , and in the case of witnesses 
the subscription needs to be a subsciiption either of the name of the witness, 
or of some mark intended to represent it But it will be observed, in the first 
place, that the said section of the English Wills Act does not lay down, as it is in 
the Indian Succession Act, the distinction between a signature and a mark, and, ir 
the second place, the words used in the English Wills Act, with reference to 
witnesses, are shall attest and subscribe,'’ and not must sign,’ as they are 
in the Indian Succession Act That being the case, we are unable to follow 
the construction which has been put upon s 9 of the English Wills Act in 
holding that the word “ sign ’ m clause 3 of s 60 of the Indian Succession Act 
includes a mark-signature 

In this view of the matter, we are of opinion that the second contention 
raised by the appellant against the wiU is correct , and we may observe that our 
view of the question is in accord with Ci88] that expressed by the Bombay 
High Court in Fernandez v Alves (I L E , 3 Bom , 382) 

But then we find that the will was presented by the testator for registra- 
tion before the Sub-Eegistrar , and his signature was taken down before the said 
official on the back of the deed as admitting execution of it , and the writer of 
the deed, one Bepinbehari Bistu, who identified the testator before the Sub- 
Eegistrar, ^bscribed his name next to that of the testator, and that was followed 
by the signature of the Sub Eegistrar himself The said Bepinbehari in his 
evidence attests bis* own signature, and swears thai he saw the testator sign 
his name to the will bbth before the Sub-Eegistrar, and also at the time of the 
execution of the deed, and we think that we may accept the certificate of the 
Sub-Eegistrar and the endorsements made by him, as also the evidence of 
Bepinbehari, as clearly showing that the document was presented to that autbo- 
nty h^ Madhusudan as his will , and that his signature having been taken, both 
Bepii^han and the Sub Eegistrar signed their respective names We have, 

109 » ' 



NA6t]E(K0EA KAtE MlttfiE EO^UEDAR [l88S] UhM^ ii CM. W 

therefore, two persons who actually signed their names to the document after 
the testator had admitted it to be his will and put his signature on it And we 
think that these persons may be properly taken to be witnesses within the 
meaning of s 50, and that what was done befoie the Sub-Begistrar would be a 
sufficient compliance with the requirements of the third clause of s 50 , and we 
should have been prepared to uphold the will as a valid document had it not been 
for this, that neither the evidence of the said Bepmbehari, nor the endorsements 
by the Sub Begistrar, shows that the said witnesses, viz , Bepm and the Sub- 
Begistrar, signed the will ** m the presence of the testator " Although, perhaps, 
there can be little doubt in the matter, yet we think that the evidence ought to 
be clear upon the point , and we deem it right to take the same course which 
another Divisional Bench of this Court took — In tko matter of the petition of 
Hurra Sundart Dabia (I L B , 6 Cal 17) — m remanding the case to the lower 
Court, with directions that Bepmbehari may be recalled, and that the parties be 
allowed to adduce fresh evidence in this matter [434] If the District Judge be 
of opinion, after taking such fresh evidence, that the said two witnesses signed 
their respective names in the presence of tlie testator, the order already passed 
by him will stand good, otherwise the application for letters of administration 
will have to be refused 

Costs will abide the ultimate result 

Case remanded 


NOTES 

C WHAT IS * ATTESTATION ’ WITHIN THE MEANING OF SECTION 60.0F THE INDIAN 
SUCCESSION ACT— 

Each of the witnesses must sign It is not sufticicnt that ho should affix a mark — 11 
Cal 429 , 3 Bom , 382 , 27 Cal 169 The above authorities wore doubted in 15 Mad 261, 
where it was also held that the whole signature was not necessary the initi ils alone being 
held sufficient 

See (1904) IN L R 14 (16) and 26 Cal 246 (248), which arc cases under the Transfer 
of Property Act and were on that ground distinguished from the present c ise which entirely 
turns upon the express wording of section 50 of the buccession Act 
See ilbo (1912) 39 Mad 607 P C ] 
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FULL BENCH BEFEBENOE> 

The 10th Apnl, 1886 
Pbesbnt 

Sib Bicuabd Gabih, Knight, Chief Justice, Mb Justice Mittbb, 
Mb Justice Pbinsep, Mb Justice Tottenham, 

ANU Mb Justice Pioot 

Hon Das Mai (Defendaot) Appellant 

versus 

Mahomed faki and another (Plaintiffs) Bespondents 

Julhur rights in tidal namgable nvers. Grant of, by the Crown — Grant, where 
there is no title by prescription, must be proved — Evidence as to 
nature and extent of grant 

The exclusive right of fishery in tidal navigable rivers ma> be granted by the Crown to 
private individuals Such a right must ordinanly be proved either by proof of a direct grant 
from the Grown, or by prescription 

In the absence of title by grant or prescription in persons alleging themselves to be the 
holders of ekjulkur under an tjara^ the mere payment of rent by fishermen to former ^aradars 
does not estop such fishermen from disputing the rights of the alleged holders , but such pay 
ment for the use of the jtUkur right is strong evidence of the rights of the alleged holders of 
the %jara, and of acquiescence in their title 

In the case of a grant of a julkurt in ascertaining what the boundaries of the julkur are, 
or what rights of fishery are contained within those boundaries, whether the subject of the 
grant be in tidal navigable rivers or not, the Courts should be guided by the same rules of 
evidence as would be applicable for the purpose of determining the nature and extent of any 
other grant 

Per Pbinsep and Pigot, JJ — Unless the boundaries given in a grant of a jtdkur Cio&rly 
indicate to the contrary, a grant of a julkur would not ordinarily include the right of fishery 
in tidal navigable rivers 

This was one of hve cases referred to a Full Bench by Mr C485] Justice 
Pbinsep and Mr Justice Pigot on the 18th August 1884 The order refemng 
these oases was as follows — 

These are suits for rent of as julkur described in the plaint by boundaries or 
limits therein set forth 

The plaintiffs state that they are holders of an 8 anna share in the julhur^ 
under ijaras from persons having title to certain shares in it 

They claim the money, the subject-matter of the suits, from the defendants, 
as rent payable by them for the use of iYie julkur the sum, Be 1, being half the 
amount alleged by the plaintiffs tQ have been paid by the defendants to the ijara 
data who had ijaras jn the julkur, before the plaintiffs’ tjaras were grants to 
them The plaintiffs Jiave never received any payment from the defendants 

The defendants set up various defences on the facts on which there have 
been ffndings against them in the lower Courts 

^ Futl Beui^ Befecenoes on Special Appeals Nos 107 to 110 of 16S8, against the deime 
of l(l F Bampini, Esq , Judge of Dacca, dated the Srd October 1862, affirming the decree of 
Baboo Nilmani Nag, the Munsifi of Kaligunj, dated the 27th February 1882 
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The defendaots ooDtend that the relation of landlord and tenant never 
existed between themselves and the plamtiffs 

The defendants further deny the right of the plamtiifs’ grantors in the 
julkur as that julkur is claimed, that is to say, so far as it is alleged to include 
an exclusive right to the fishery in a tidal navigable river They allege that the 
julkur claimed by the plaintiffs includes such a nght in part of the waters of 
the Megna, a tidal navigable river or branch of the Bay of Bengal 

They deny that the plaintiffs, or those under whom they claim, ever had 
any right under any settlement or grant in respect of a julkur in the above 
mentioned waters 

They further deny the right of Government to create, in favour of any 
individual, an exclusive nght to a fishery in such waters, being the waters of a 
tidal navigable river, or of an arm of the sea 

The Courts below have held against the defendants upon these contentions 

No grant from Government has been put in, conferring in express terms, 
upon the plamtiffs* grantors, or upon those from whom they derive title, an 
exclusive right of fishery in the above mentioned waters But certain proceed- 
ings of the Collectors of Dacca and Tipperah (within whose jurisdictions the 
julkur [i86] claimed extends) from which it would appear that those autho 
rities recognised or sanctioned the boundaries of the julkur ^ nearly, or exactly, 
as those boundaries, are described in the plaint 

Those proceedings were taken in 1860 and 1863 , and there can be no 
doubt that before that time a julkur corresponding, in name at least, with that 
mentioned in these proceedings (whatever may have been lawfully included in 
it) had been held by the plaintiffs* grantors or by those whom they represent , 
but held under grants or settlements made from time to time by the revenue 
officers |or limited periods 

In second appeal the questions laised before us were, whether the lower 
Courts were justified in holding that the plaintiffs had established their exclusive 
rights, as against the defendants, in the waters included within the boundaries set 
out m the plaint, so far as they are waters of a tidal navigable river or arm of 
the sea, as the waters of the Megna at the place in question are admitted to be, 
and that they had proved the existence of the relation of landlord and tenant as 
between themselves and the defendants 

A question similar to the first was considered, under somewhat similar 
circumstances, (and also in second appeal) in Prosunuo Coomar Sircar v 
Rom Coomar Parooey (I L R , 4 Cal , 53) which is the last reported decision 
on the subject There is also a judgment of the Sudder Dewan/ Adawlut for 
1859, page 1357, to the same effect, and m the case of Baban MaycLcha v Nagu 
Shravucha (I L B , 2 Bom , 19), where all the authorities up to that date are 
referred to by Wbstbopp, C J , that case is approved of But it has been brought 
to our notice m the course of the argument that m a i^ase of Hamid Ah v 
Krtsto Mohun Jaha heard before the Chief Justice and Mr Justice MlTTEB, 
in May 1882, upon reference from the Small Cause Court at Bhola, this Court 
appears to have arrived at a conclusion, nolp entirely in accordaiSbe with the 
opinion expressed by Markby, J , in the above case • 

The second question raised seems closely connected«with the first 

C187] We desire, therefore, to refer these cases to a Full Bench, and to 
submit the following questions — * 

Whether exclusive rights of fishery m tidal navigable rivers can be granted 
to private individuals, or to certain classes of persons by the Crown ? 
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Whether, m the absence of proof of title by prescription, the rights to 
such a fishery can be established without proof of a direct grant from Govern* 
ment ? 

Whether when a jtUkur is granted which, m the boundaries assigned to it 
in the grant, includes waters which are not, and waters which are, part of an 
arm of the sea or of a tidal navigable nver, such grant should not be held to 
include the former only, unless it be expressly stated in the grant that the latter 
also are included ? 

Whether, in the absence of title by grant or prescription in the plaintiffs, 
payments by the defendants to the former claimants of the julkur, or to the 
plaintiffs, for leave to fish in the above-mentioned tidal navigable waters, 
should be held to preclude them, either as tenants, or in any other manner, 
from disputing the plaintiffs’ rights therein ? 

Mr Doss (with him Baboo Koloda Kinkur Boy) for the Appellants — 
There being no law on the subject, the Court should be guided by Roman law 
which IS founded on equity and good conscience The Institutes of Justinian, 
Liber II, ch I, lay down that all rivers, ports, etc , are public property I 
contend that the Crown cannot grant such a right, because it would amount 
to a monopoly , and all monopolies are against the fundamental laws of the 
British Crown — Coke’s Institutes, Part III, oh 85, p 181 The case of Gureeb 
Hossein Chowdhrce v Lamb (S D A , 1859, p 1357), lays down that the bed of a 
navigable river where the tide ebbs and fiows must be primd facie regarded as 
vested in the State, and the fishery in it as open to the public, the Government 
being merely a trustee for the public In commenting on the case the Chief 
Justice of Bombay in Baban Mayacha v Nagu Shravucha [I L B , 2 Bom , 
19 (40)] sa^ s '' that decision is conformable to Englisli law, and is, I think, 
sound as Indian law ’ Evidently being of opinion that there is some principle 
of law which is [438] applicable to both countries, and that principle L submit 
was the principle of monopoly [Mr Evans, as amicus curios, stated that 
the Isle of Bombay was granted to Charles II under a marriage settlement, 
and by Charles II to the East India Company as part of the Manor of Green 
wich See the Charter of 1669 ] The case of Ghunder Jaleak v Bam Churn 
Mookerjee (15 W B , 212) has no application to the piesent case, as a distinc 
tion was then drawn by Glovbe, T , between navigable rivers and rivers in 
which the tide ebbs and fiows In Bagram v The Collector of Bullooa (W R , 
1864, p 243), although the plaintiff established his right to a private fishery 
in certain tidal and navigable rivers, the principles laid down in Ghunder 
Jaleah v Bam Chum Mookerjee (15 W R , 212) and Doe d Seebkristo v E I 
Company (6 Moo I A , 267), were adopted and approved 

In Beg v Kastya Bama [8 Bom H C , 63 (87)] , West, J , in speaking of 
the prerogatives of the Crown in India with regard to this question, said * I 
am not aware that" in any case they have been so used as to exclude any sub 
ject in this country from fisjimg in any part of the sea * In Prosunno Cooma/r 
Sircar v Bam Coomar Parooey (I L B , 4 Cal , 53) Mabkby, J , doubted the 
power of the Government to make such a grant As regards the other points 
referred, I Submit the mere uee of the word ^ulkur in the robokan of the 
Be>renue Commissioner would not give the plaintifi the exclusive nght of 
fishery in tidal navigable rivers The word may be perfectly satisfied by 
applying it to the nght to fish within enclosed waters, and the presumption 
would against any such private right The boundaries given in the plaint 
do not tally with the boundanes given in the report of the Record keeper Nor 
are there any boundanes given of the disputed 7 zeZkurm the grant, and no 
specific mention of the julkur in the nver Megna , the exclusive right of fishing 
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in tidal nvers should not be extended In the case of the Collector of Jessore r 
Beckwith (5 W B , 175), it was held a settlement Dol includes all that 
ordinanly passes as assets of the settlement but not what is exclusively reserved 
as the r^ht of the State, e g , the right to the julkui of large navigable rivers 
which, ri89] according to clause 2, s 4, Beg XI of 1825, never passed to 
pnvate individuals with whom Government made settlements 

The Advocate General (Mr Paul) with him Baboo Durga Mohim Dass 
and Baboo Bussunt Goomar for the Bespondents — Such a fishery is an 
incorpoieal right — see Baban Mdyacha v Nagu Shrav^icha il L B , 2 Bom , 19) 
The English Common law has not been extended to the mofussil , and the 
question is what is the territorial law in Bengal The case of Campbell v 
Hall (Cowp , 204), lays down “ that the laws of a conquered country 
continue in force until they are altered by the conqueroi So we must go 
back to the law of the Mahomedans Elphtnstone v Bedreechund [1 Kn 329 
(note)] shows that there is no distinction between the public and private 
property of an absolute monarch, and that he can dispose of it as he pleases 

The British Government succeeded to the laws of the Mahomedans , the 
Mahomedan criminal law was in force until the time of the Penal Code From 
time out of mind the British Government have let out in settlement these 
julkur rights The Crown used to grant such rights before the permanent 
settlement , and I have known of such rights being granted in navigable rivers 

[Garth, C J — If it was only in navigable rivers that these grants were 
made, it is no proof that the English law does not apply to tidal navigable rivers ] 
The case of Bagram v The Collector of Bullooa (W B 1864, p 243), shows 
that a right of fishery can be established in a tidal navigable river Eegulation 
XI of 1825 recognises the fact that beds of navigable rivers may be in 
individuals, and that private persons cannot prevent a person using a boat on 
such river [PiGOT, J — Section 5 prevents peisons encroaching on such beds, 
and paragraph 3 of s 4 indicates the circumstances under which the Government 
may step in ] The particular julkw in this case is found to be within the 
limits of my zamindari, and I have a light to fish therein, the public having 
no such right [PlGOT, J — Have you every right over your ^ulkur , could not 
the Government grant the right of navigation over it In the Bombay case 
the Crown did not claim the right as against the subject, the suit was between 
two fishermen The [440} case of Chundii Jaleah v Ram Churn Mookerjee 
(15 W B , 212), shows that the right to fish in a navigable river does not 
belong to the public In these cases the Courts below have found that the 
grants are made out, and therefore no presumption arises against me As to 
the authority in Coke — see Hall v Campbell (Cowp , 204), and Anstey s speech 
in the report of Ameer Khan*s case 

The area of the ^ulkur granted to me includes waters which are, and 
waters which are not, navigable [PiGOT, J - When the right in tidal navi 
gable waters is not expressly granted, do you sa/ that right is granted ? ] I 
contend that, unless the right is excluded, it passes [PiGOT, J — But 
Mabkby, j , has held exactly to the contrary ] Here the grant is jyJ^kur parah 
salami, and the boundaries are given, and MAB*kBY, J , says that the boundaries 
being uncertain if you include the bheels and wheels that Is sufficient, so that 
judgment does not apply [Gabth, C J — In the casb of Gureeb Hossein 
Chowdhree v Lamb (S D A , 1859, p 1357), the Court was of opinion that 
such a grant as the present could be made it is in your favour so far ] Bents 
have also been paid to me, and Field, J , in Oaur Hun Mai v Amirunnessa 
Khatoon (11 C L B , 9), says that the piyment of rent precludes the setting 
up of the defence that I never had any title at all [PiGOT, J — The rents were 
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paid to your lessors, the previous tsaradars ] I submit that the Grown has a 
right to make such a grant, and that Magna Charts does not prevent it , and 
I also say that the rule which applies t d navigable rivers applies to navigable 
tidal nvers in this country 

Mr Doss in reply contended that m the S D A case, the question was 
whether the grant of exclusive right of fishing in the Megna was proved or not , 
and that that case did not decide the question whether the grant could be 
made 

The Opinion of the Full Bench was as follows — 

Garth, C J (Mitter and Tottenham. JJ . cmcumnq) —This is a 
reference made to a Full Bench in five different suits, which have come up to 
this Court on second appeal from the decision of the District Judge of Dacca, 
affirming the decree of the Munsif of Kaligun] 

The suits are all brought by the same plaintiffs against different defen 
dants for rent of a julkur in the river Megna , [44f ] and the plaintiffs’ case 
IS that they held the julkur in question as tenants from the proprietors 
under an tjara lease for the four years, 1287 to 1290, and that the defendants 
were their under tenants of the fishery The julkur is a mehal in the river 
Megna, a tidal navigable river, which is said to have been settled by the 
Government with the plaintiffs lessors for a great many years past at a sudder 
rent of Bs 287, and let out by them from time to time in tjara 

The first and pnncipal question which is referred to us by the Division 
Bench is — 

(1) Whether exclusive rights of fishery in tidal navigable rivers can be 
granted to private individuals, or to certain classes of persons, by the Crown ? 

The Courts below have decided this question m the affirmative, but it has 
been contended here by the appellants, who are the defendants in the Court 
below, that this decision is wrong They say that the Crown has no power 
in this country to grant such rights , and they found their contention mainly 
upon the proposition that the law in British India is the same in that respect 
as the law of England 

They rely also upon an order, which was made by the Bengal Board of 
Bevenue, dated the 6th of November 1868, to the effect that the Government is 
a mere trustee on behalf of the public in respect of tidal nvers, and that the 
exclusive right of fishery in such rivers cannot be granted to private individuals 

It appears that this order of the Board of Bevenue was confirmed by a 
Besolution of the Government of Bengal, dated ^he 29th of April 1869, which 
stated that it was impossible for the Government to make over the fishery in 
a tidal river to any individual to the exclusion of the public generally , and 
that the Government is to take care, as the guardian of the public interest, 
that it is not monopolised by any single individual or party 

These documents, although of course entitled to all due respect from this 
Court, can ^aroely be legarded as of any judicial authority We have enquired 
how they came to be passed, ftid have ascertained from a perusal of the 
papers that the order made by the Board of Bevenue was founded upon an 
opinion [442] given by Mr Cowte, the then \dvocate-General of Bengal, upon 
a case submitted to him by the Government Mr Cowte seems to have 
assumed, in giving that opinion, that the law in British India, as regards the 
right of fishery in tidal navigable nvers, was the same as it is in England 

We havd now, therefore, to consider the question, which is undoubtedly a 
very important one, whether this o|nnion is well founded 

^ im 
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It may of course be conceded that, by the law of England, the public have 
the right of fishing in all tidal navigable rivers, and that since the passing of 
Magna Charta, the Grown has no power to interfere with that right by making 
exclusive grants to private individuals in derogation of it — Malcolmson v 
O^Dea [10 H L , 593 (618)] 

Lord Chief Justice Hale considers that this right of the public in England 
was m the nature of a common of piscary for all the King's subjects to fish in 
the sea, or m the creeks or arms thereof, as part of the Crown wastes But 
whatever was the origin of the right, there is no doubt that it exists The 
question which we have to decide is whether the same law prevails in this 
country 

It seems to have been rather taken for granted by Sir MICHAEL Westropp, 
in the case of Baban Mayacha v Nagu Shratntcha (I L E , 2 Bom , 19) that 
the law of England upon the subject prevails in British India , but it was 
hardlv necessarv for the purposes of that case to determine the point , and it 
18 worthy of remark that Mi Justice Haridas Nanabhat, who was the other 
Judge of the Division Bench, expressed no opinion upon it 

That case related to the respective rights of two sets of fishermen with 
regard to nets laid two miles fiom land in the open sea , and neither the 
plaintiffs nor the defendants claimed any exclusive rights in the fishery 

In the case of Promnno Coomar Strcai v Bam Coomar Parooey (I L R , 
4 Cal, 63), decided by Markby and Prinsfp, JI Mr Justice Markby 
expressed a doubt whether the Crown in this country had the powei of grant 
mg rights of fishery in public navigable [443] rivers but in that case also it 
was not necessary to decide the point, because the Court were of opinion that, 
fiven if such rights could exist at all, they should be clearly established , and 
that the evidence offered by the plaintifis m that case was not sufficient foi 
the purpose 

On the other hand, in the case of Ohunder Jaleah v Bam Chum Mooker 
jee (15 W R , 213), it was held that the right of fishing in navigable rivers did 
not belong to the public , and that the Government was not prohibited by any 
law from granting lo individuals exclusive rights of fishing in such rivers 

In that case a ruling of the Suddei Court, Gtirceb Hossetn Chowdhree v 
Lamb (S D A , 1859, p 1357), was referred to, as having decided that the right 
of fishing in navigable rivers is primd facte common to every person and that 
if any individual claims an exclusive right in such waters, he must show that 
it has been acquired either by grant or prescription 

• 

Regulation XI of 1825 wks also refeired to but it is noteworthy that the 
case in the Sudder Court, as well as the Regulation of 1825, had reference 
apparently to navigable rivers which were not tidal and so •far as they are of 
any t^uthorlty at all for our present purpose, they rather tend to show that 
exclusive nghts of fishing in such rivers can be granted to individuals by the 
Crown 

The latest case upon the subject is one wlwch came up before !hy brother 
Mitter and myself m a Small Cause Court Reference, No, 8 of 1882, Hamid 
Ak V Kristo Mohun Jaha, in which the question which ^e have now to deter 
mine was directly raised 

We had not the advantage in that case of hearing Counsel on either side, 
and consequently our judgment was not reported But as we knew that 
julkur rights in tidal navigable rivers had for a long series of years been con 
stantly made the subject of settlement by the GofVernment with private persons, 
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and as we were not aware of any law in this country which prevented the grant 
of such rights, we decided in favour of the grantee 

I believe that this present reference is the first occasion upon which the 
question now before us has been properly argued , and, having had the ckdvan- 
tage of hearing Counsel on both sides, 1 am [444] of opinion that the Crown 
has power in this country to grant such rights 

I find no reason for believing that the English law upon the subject has 
been introduced here That law, 1 conceive, is a branch of the temtortal law 
of England , and it has been held here over and over again that the territorial 
law of England does not prevail in the Indian mofussil 

The view which I take of the question is this — 

Whether the actual proprietary right in the soil of British India is vested 
in the Crown or not (a point upon which there seems some diversity of 
opinion), I take it to be clear that the Crown has the power of making settle- 
ments or grants for purposes of revenue of all unsettled and unappropriated 
lands And I can see no good reason why they should not have the same 
power of making settlements oijulkur rights and of lands covered by water, as 
of lands not covered by water 

In either case the settlement is made for purposes of revenue, and for the 
benefit of the public and undoubtedly the practice of settling these julkurs, 
even in tidal navigable rivers, has existed in several parts of Bengal for a great 
many years I have ascertained this fact by a reference to certain papers for 
the perusal of which I am indebted to the courtesy of the Board of Bevenue 

Audit IS also undoubtedly a fact that the grantees of these rights 

« have, for a long series of years, enjoyed the profits of them to the exclusion of 
the geneial public, and have been in the habit of sub letting them by tjara and 
other leases 

It certainly seems to have been taken for granted in some of the autho 
rities to which I have referred that, m the absence of such exclusive grants by 
the Crown, the public have always been allowed to fish m tidal navigable rivers 
without let 01 hindrance , and it is probable that this may l^e the case 

I have no doubt, also, that the policy which seems to have been pursued 
by the Government of Bengal since the year 1868 of making no further settle- 
ments of julkurs with private persons is a wise and beneficent policy 

But, on the other hand, it would seem very unjust to deprive zamindars 
of any rights which they may have previously acquired under such settlements 

[446] This first question, therefore, as it seems to me, should be answered 
in favour of the plaintiffs 

The second question referred to us is — 

(2) Whether, in the absence of proof of title by prescription, the nghis to 
such a fishery can be established without proof of a direct grant from the 
Government ? 

As to this question I thinS it sufficient to say that, in the generahty of 
oases, and certainly in the particular oases with which we are now deahng, 
the right to the fishery cannot be estabhshed without proof of a grant from 
the GoTemment 

Tbesthird question is — 

(3) Whether, when a julhur is granted, which in the boundanes assigned 
to it in ihe grant includes waters which are not, and waters whidi ax6, part ot 
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an arm of the sea or of a tidal navigable nver, suoh grant should not be held to 
include the former only, unless it be espressly stated in the grant that the 
latter also are included ^ 

As to this question it seems to me very difficult to attempt to lay do^n 
any suoh fixed itde as this question suggests 

The grant of a julkur, I consider, should be construed like any other grant 
There are no special rules of construction, so far as I know, which are appli- 
cable to grants of 5 , as distinguished from other grants , and in ascer 
taming what the boundaries of a julkur are, or what rights of fishery are oon« 
tamed within those boundaries, whether the subject of the grant be in a tidal 
navigable river or not, I think we must be guided bv the same rules of evidence, 
which should guide us in ascertaining the nature and extent of any other grant 
Many of these grants otjulkurs m tidal navigable rivers are very ancient , 
and, although at the time when the settlements were made, it is probable, that in 
each case a potta was granted by the Government, I believe there are few of 
such pottas m existence at the present time , and the usual mode of proving 
such grants m the generality of cases is by secondary evidence of the grant 
itself, and such proof as can be obtained of the user and extent of the rights 
which were conveyed by it 

[446] ( 4 ) I think that any payment of rent by the defendants to former 
ijaradars of the fishery would certainly not ostop them from disputing the plaintiffs* 
right But former payments of rent either to the plaintiffs themselves, or to their 
predecessors in title, by persons in the defendants position for the use of the 
julkur right which the plaintiffs claim, would certainly amount in my opinion 
to strong evidence against those persons of the existence of that right, and of 
their acquiescence in the plaintiffs* title 

It IS now necessary, as the oases with which we are dealing are second 
appeals, that we should decide them upon this reference , and it seems to me, 
that we have no good reason for impugning the judgment of the Court below 
The plaintiffs claim to hold an 8 anna share ol the julkur in question 
under an ijara potta for four years from 1287 to 1290 This potta has been 
produced and proved 

Then the title of the zammdars to the lulkwt in question is pi oved to the 
satisfaction of the lower Courts by certain proceedings of the Collectors of 
Dacca and Tipperah, which were admitted without objection in the first 
Court, and which have satisfied both Courts that the julkur was settled by 
Government with the /amindars, and that it includes the waters, in respect of 
which the plaintiffs claim rent from the defendants And, lastly, it is found 
that the defendants have paid rent to the plaintiffs predecessors in title for 
the very right in respect of which the present claim is madc^ 

^It seems to me that the proceedings in the ^Collectoiate were properly 
admitted as evidence in the Courts below I think that any proceedings, showing 
the existence and the nature of the Original grant of the julkur ^ which would 
bo evidence as between the Crown and the zagimdars, would also lie evidence 
in these suits , because one mam question between the pai;ties to these suits is, 
what rights the Crpwn granted to the zammdars And having regard also to 
the fact that the question with which we are now dealing is one which affects 
the right of the public, I consider that evidence of reputation is also admissible, 
and that the proceedings before the CoUectoi are evidence of reputation 

C4473 Those proceedings seem to me to be evidence both under s 13 and 
8 42 of the Evidence Act * 
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The real ground, apparently, upon which these suits were defended in the 
Courts below, was the supposed disabihty of the Crown to make settlements 
of julkurs m tidal and navigable waters , and the order of the Board of 
Bevenue of 1868, coupled with the Besolution of the Bengal Government, has 
been the means of inducing the defendants to contest the plaintiffs' title 

As the defendants have probably bean misled by these documents, 1 think 
that, although they are wrong m their contention, the appeals should be dis 
missed without costs 

Prinsep, J (Pigot, J , concumng) — This reference relates to two sets of 
oases — one referred by Mr Justice PiGOT and myself, the other * by Mr Justice 
Pigot and Mr Justice Beverley The points submitted for decision are the 
same m all these cases, although the facts giving rise to them and the evidence 
are somewhat different 

We are all, I believe, agieed in the answers to be given to many of the 
questions put to us 

First, that exclusive rights of hshery in tidal navigable rivers can be 
granted to private individuals by the Ciown In fact, it is clear that this 
power has occasionally been exercised, and in my odicial experience I know 
that in 1859 this power was extensively exercised by the Government of 
Bengal, but the grants given were generally withdrawn in consequence of 
opposition made by various zammdars under the permanent settlement 

Second, that rights to such a fishery should be established by proof of a 
direct grant from Government or by prescription 

Third, that payments by the defendants to foimer claimants of the julkui, 
or to the plaintiffs for leave to fish in tidal navigable waters, do not preclude 
the defendants from disputing the plaintiffs' rights therein, but are meiely 
evidence of the existence of such rights to be taken into consideration in 
determining those rights 

CM8] As regards the other point referred, I am of opinion that a grant of 
a fishery in tidal navigable waters should be express in its terms, and that 
ordinarily the mere grant of a julkur would not be sufficient From the 
character of such a grant, which is exceptional, I think that the term julkur 
would not ordinarily include it , for, as I understand that term in its usual 
acceptation, it is used to apply to inland waters, such as j heels or bheeh or 
small streams not to arms of the sea, such as are in issue in the suits now 
before us Unless, therefore, the boundaries clearly indicate the contrary, I 
should not be inclined, merely from the use of the term julkur, to hold that it 
included the rights of fishery in tidal navigable waters 

I am not disposed at this stage of the cases to consider the adequacy of 
evidence on the record to prove these rights Probably, if objection had been 
raised at the proper time, the evidence, on which the cases have been decided 
in favour of the phimtiffs, would not have been admitted, but then the plain 
tiffs would have had an ojiportunity of adducing other and better evidence, 
such as the proceedings at the time of the permanent settlement to which some 
reference is made m one of the papers on the record But no such objection 
was takenqf and the cases have gone to trial on that evidence If it were now 
held that the evidence was not admissible, and that the plaintiffs had conse 
quently failed to prove the existence of any grant, I should consider that the 
cases should be re triM in order that further evidence might be received 

In the case of Prosunno Coomar Sircar v Bam Cooniar Parooey (1 L B , 
4 Gal* 53) the judgment of the lower Court was affirmed, as Mr ^Justice 
MABKBY and I agreed with it that the plaintiff has failed on somewhat similar 

• Nm 64, 246 and 248 of 1863 
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evidence to prove the rights of fishery claimed In the present cases we are 
asked, under the special circumstances indicated by me, to hold that the evidence 
adduced is insuflScient I am not prepared to say that it is no evidence at all, 
although, if I were sitting as a Judge of fact, I should have much hesitation m 
accepting it as conclusive 

For these reasons I am of opinion that all these appeals should be 
dismissed 

Appeals dismissed 

NOTES 

[ RIGHTS OF FISHERY— 

In a Canadian appeal, Attorney General for British Columbia v Attorney General for 
Canada (1911) A G 103 ^where the mam question was concerned with the competence of the 
Provincial Legislature), the Privy Council fully discussed the general nature of such rights 
Fishing rights are the same as m the ordinary case of ownership of a lake or river bod 
The general principle is that fiBherie& are in their nature mere profits of the soil over which 
the water flows, and that the title to a fishery an&es from the right to the solum A fishery 
may of couise be severed from the solum ind it then becomes a prqfit a prendre m alteno 
solo and an incorporeal hereditament The seveiaiice ma> be offeeted by grant or by 
prescription, but it cannot be brought about b} custom, for the origin of such a custom 
would be an unlawful act But apart from the existence of such severance by grant or 
prescription the fishing rights go with the property in the solum The authorities treat this 
broad principle as being of general aiiplie ition The> do not regard it as restricted to 
inland or non tidal waters They recognise it as giving to the owners of lands on the 
foreshore or within an estuary or elsewhere where the tide flows ind reflows a title to fish in 
the water over such lands and this is equally the case whether the owner be the Crown or a 
jinvate individual But in the case of tidU watcis (whether on the foreshore or in estuaries 
or tidal rivers) the exclusive charai ter of the title is qualified by another and paramount 
title which IS privid facie m the public (167 168) • * * The subjects of the Crown are 

entitled as of right not only to navigite but to fish in the high seas ind tidal waters alike 
(169) * * * Since the decision of the House of Lords in Malcolmson v O^Dea 10 H L C 
593, it has been unquestioned law that since Magii i Charta no new exclusive fishery could be 
created by Boyal grant in tidal waters and that no public right of fishing in such w iters can 
be taken away without competent legislition (an exception is rights from before Magna 
Charta) "* * It will of course be understood that in «‘peaking of this public right of 

fishing in tidal waters their Lordships do not refer in any way to- fishing by kiddles weirs 
or other engines fixed to the soil Such methods of fishing involve a use of the solum which, 
according to English law, cannot be vested m the public but must belong either to the 
Crown or to some private owner (p 171, c/ 2 Bom 19) 

‘ * So far as the waters are not tidal they arc matters of private property * • The^ 

question whether non tidal waters are navigable or not h is no bearing on the question 
The fishing in navigable non tidal waters is the subject of property and according to English 
law must have an owner and cannot be vested in the public generally ” 

The law in India — the provisions of the Magna Charta not applying — is that the Crown 
can grant private rights — (1885) 11 Cal , 434 (1885) 8 Mad , 467 , (1894) 22 Cal , 252 , 

(1913) 39 Cal , 53 , as regards tidal but non navigaWo nvers, see 17 C W 1108 

Private rights will be extinguished in portions which through change of course are severed 
from the mam stream —12 C W N , 559 As regards evidence ijp establish a private right, 
see 33 Cal , 1349 12 C W N , 334 In 27 Mad ,551 14 M L J 248, this case was referred to 
on the point as to ownership of waste ] , 
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[ 119 ] CRIMINAL MOTION 


The 14th April, 1886 
“ Present 

Mr Justice Pigot and Mr Justice 0*Kineal\ 


Kamruddm Dai and others Petitioners 

versus 


Bonatun Mandal Opposite Party 


Criminal Proculurc Code — Act X of 1882, ss 167, 424, 42b — Judgment, 

Contents of 

A Sessions Judge, after hearing an appeal, gave the following judgment ‘ It is urged 
that the evidence is quite untrustworthy, and that the decision should lie reversed The 
depositions have been gone through, and commented on at considerable length The Court 
finds no grounds for interference The appeal is dismissed Held, that this was not a 
sufficient compliance with ss 367 and 4124 of Act X of 1882 and that the case should be 
re- tried 

Four persons, who were said to have been the dependants of one Kali Das Bai, 
were aooused by one Bonatun Mandal, with having on the 21st November 1884, 
in company with some 150 others, unlawfully entered into his house, and with 
having taken away certain articles therefrom The reason for the outrage was 
said to have been the refusal of Bonatun Mandal to give a kabuhat in favour 
of Kah Das Bai 

The accused were tried by the Deputy Magistrate oi Narail, and were 
convicted of noting under s 147 of the Penal Code, and sentenced to two 
months’ rigorous imprisonment The prisoners appealed to the Sessions Judge 
of Jessore on the following grounds — That the evidence given by the 
prosecution was unreliable (1) because nine witnesses were mentioned 
m the first information as having been eye witnesses of the alleged occurrence 
Ipand only one of these persons had been called to give evidence , (2) 
because the witnesses who were examined v ere all of them ryots or dependants 
of one Chunder Kant Bai with whom Kali Das Bai was at feud , and (3) 
because the alleged outrage was said to have been committed in sight of the 
bazaar, and at a time when people were going to the hdt and not one single 
independent witness waif produced by the prosecution , (4) because 
C*fl0] the complainant alleged that certain articles of property stolen from his 
house were^ found by the Police m the house of the accused, and no attempt 
was made to substantiate this statement by pioducing the articles said to have 
been stolen , (5) bedbuse there was no evidence save that of the complainant 
to show that the accused had ever been asked to give a kabuhat , and it had 
been proved that the complainant was not a ryot of Kah Das Bai , and (6) 

* Crunmal Motion No 107 of 1885, against the decision of J McLaughlin, Esq , Ses- 
siont Judge of Jessore, dated the 18th March 1885, affirming the decision of Baboo Ananda 
Chunder S^, Deputy Magistrate of Narail, dated the 13th February 1885 
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because there had been great delay in giving information to the Police of the 
alleged outrage The Sessions Judge heard the appeal and gave the following 
judgment — 

It is urged that the evidence is quite untrustworthy, and that the 
decision should be reversed The depositions have been gone through and 
commented on at 'considerable length The Court finds no ground for inter 
ference The appeal is dismissed 

The prisoners applied to the High Court under the revisional sections of 
the Code, contending that the Sessions Judge had given no decision, in 
accordance with ss 367 and 424 of the Code, on any one of the grounds of 
appeal, and that for this reason the judgment should be set aside and the 
appeal re heard 

Mr H Bell for the Petitioners 

The Court granted to the petitioners a rule mst calling upon Sonatun 
Mandal to show cause why the judgment of the Sessions Judge should not be 
set aside, and why he should not be directed to re hear the appeal 

When granting this rule, the Court, having regard to the fact that the 
prisoners were on bail up to the decision of the Sessions Judge, and consider 
ing that no proper decision had yet been come to by him, released the prisoners 
on bail pending the hearing of the rule 

The rule came on for hearing and no one appearing to show cause, 
Mr Bell (with him Baboo Jagut Ghunder Banerjee) on behalf of the petitioners, 
applied that the rule should be made absolute 

The Court (Pijot and 0*Kinealy, JJ ) thereupon set aside the judgment 
of the Sessions Judge, ordered a le nearing, and released the prisoners on bail 
pending such re hearing 

Buie absobite 


NOTES 

£ As logards what a judgment should oontiin see 19 All 506 35 Cal 138 The follow 
ing oases contain instances of judgments deemed to be not in accordance with law — 11 Cal , 
449 , 13 Cal , 110 , 15 Bom 11 1 Bom LB 225 22Ca] 241,23Cal 420,8AU,514, 
90 Cal , 858 ] 
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[481] ORIGINAL CIVIL 

The 8th April, 1886 
Present 

Mr Justice Wilson and Mr Justice Norris 
In the matter of William Hastie, an Insolvent 

Insolvent judgment debtor— Civil Procedure Code — Act XIV of 1882, s$ 33b, 
339, 344, 346, 349, 360, 361, 369 — Arrest, imprisonment Meaning 
of — 11 d 1*2 Vic , c 21, 8 24 — Undue preference — Procedure 
where two methods of protection are open to the debtor 
A judgment debtor arrested in execution of a decree for money who has not on his com 
mittal to jail, expressed his intention of applying to be declared an insolvent under chapter 
XX of the Code of Civil Procedure is nevertheless entitled during his imprisonment to make 
an application for that purpose , and the Court may under s ^9 pending the hearing of 
such application, release him on his finding security to appear when called upon 

The word arrest ’ in s 349 should be read as meaning ‘ under detention ’* or ** detained 
in custody 

In deciding whether or no a payment made to a particular creditor amounts to an unfair 
preference within the meaning of s 351 of the Code the Courts may fairly (where there is no 
other reason for impeaching the transaction as an unfair preference apart from the provisions 
of the Insolvent Act) refer to and be guided b>, the provisions of the Insolvent Act which 
treats a transaction as an unfair preference only when it has occuried within a limited time 
before the insolvency proceedings 

Where the Legislature has provided two methods by which a debtor can obtain protection 
from arrest or other serious consequences and if one of those methods in any particular case 
turns out to be more favourable to the debtor than the other the Courts will not deprive him 
of that advantage 

On the 12th February 1885, William Hastie was arrested m satisfaction of a 
decree, obtained against him on appeal by Mary Pigot, for damages and costs 
m a suit for libel, and on the same day (not having expressed any intention of 
applying under chapter XX of the Code of Civil Procedure to be declaied an 
insolvent) was committed to the Presidency Jail in Calcutta On the 9th 
March 1885, Hastie applied, under the provisions of chapter XX of Act XIV 
of 1882, (1) to be declared an insolvent , (2) that he might be released and 
discharged frehn custody , and (3) for a day to be fixed for the hearing of his 
application and that pending such hearing he might be released on his furnish 
mg sufficient security to appear when called upon 

[482] The amount for which he was arrested was Es 3,000 damages and 
Bs 12,000 costs , and at Ihe time of the above application he set out in hia 
petition that he was possessed of a sum of Bs 2,254, then in the hands of his 
agents in Scotland, and a sum ^f Bs 500 in the possession of a friend in 
Calcutta , and certain manuscripts and theological books , and stated that, 
according to an arrangement come to with certain members of his family he had, 
before coming out to Ibdia in 1878| arranged to contribute to the support of 
his mother and sisters, and had left instructions with his agents to make 
certain payments in accordance with this arrangement , that these pavments 
weire never made , and that on his return to Scotland in 1884, finding that 
nothing had been paid on his behalf, he had entered into a formal deed (after 
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consultation ^ith his legal advisers) making over £300 to his mother and 
sisters He further stated that his mother and sisters were willing to refund 
this money if required 

Besides Mary Pigot, there were four other creditors whose claims amounted 
in all to about Bs 3.850 

On this application, Mr Justice WILSON, on the 11th March, acting under 
s 349 of the Code, directed Hastie to be released from custody (so far as 
regarded the commitment issued on the 12th February 1885) oq his finding 
security for his appeaiance on the 18th March 1885 before the Judge presiding 
in Insolvency 

On the 18th Maich 1885, Mr Pugh on behalf of Mary Pigot, applied before 
Mr Justice NOBBIS, sitting as Insolvent Commissioner, for an older adjudicating 
Hastie to have committed an act of insolvency according to the provisions of 
11 & 12 Vic , c 21 Mr Hill theieupon mentioned to the Court the order of 
Mr Justice WILSON, dated the 11th March, which directed Hastie s application 
under Chapter XX of the Code to be heard before the Judge presiding in the 
Insolvent Court, and contended that this application ought to be disposed of 
before tliat made by Mr Pugh Mr Justice NoBBis, however, considered that 
it would be better that both the application under the Insolvent Act made by 
Mr P'ugh, and the application under Chapter XX of the Code, should be heard 
together before Mr Justice WiLSON and himself on the 25th March, and passed 
an order to that effect 

[463] On the 20th March Mr P'uqh obtained a rule in the Ordinary 
Original Civil side of the Court, calling upon Hastie to show cause why the 
order of the 11th March (so far as it directed his release on his giving security 
to the satisfaction of the Begistrar of the Court) should not be set aside This 
rule, and the two other matters Ordered on the 18tVi March to be heard to 
gether, came up before Mi Justice WiLSON apd Mr Justice NOBBls on the 25th 
March , and after some discussion as to the order in which these several matters 
should be taken, it was decided that the application under chapter XX of the 
Code should be first heard 

Mr Hill for the Applicant — The words “ a decree for money ** in s 344 
of the Code covers a decree for damages for libel , s 254 refers to decrees for 
“ compensation'" , and the marginal note to that section is “ decree for money ' 
In this country, where the marginal notes to the sections otan Act are consider- 
ed and framed by the member who has charge of the Bill, such marginal notes 
form part of the Act, and may be looked at for the purpose of interpreting 
it — Venour v Sellon (L E , 2 Ch D , 522) Attmney General v The Great 
Eastern Railway Company (L R, 11 Ch D, 449) [WiLSON, J — A suit 
for compensation for trespass is shown by illustration (e) of s 111 of 
the Code to be considered as a suit foi the recovery of money, and there- 
fore the words ** a decree for money will cover one 'for compensation 
for libel ] In making Chapter XX of the Civil Procedure Code applicable to 
the High Court, notwithstanding a special insolvency jurisdiction was already 
vested m that Court, the Legislature evidently intended to affora further relief 
to insolvent debtors subject to the special jurisdiction, and the possibility of a 

*[Sec 344 — judgment debtor arrested or imprisoned in (fseoution of a decree for 
money or against whose property anprder of attachment has 
Power to apply for decla been made m execution of such a decree, may appl) m writing 
ration of insolvency to be declared an insolvent 

Any holder of a decree for money 'may apply in writing that 
the judgment-debtor may be declared an insohent 

Every such application shall be made to the District Court within the local limits of 
whose jurisdiction the judgment debtor resides or is in custody ] 


5 6AL —140 
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conflict of junsdiction can afford no ground for refusing an insolvent bis dis- 
charge under the Code provided he has complied with its requirements So 
far as the Code and the Insolvent Act are in pan materia, an insolvent 
is entittod to relief under that Act which gives him the easiest terms, 
on the general principle that the interpretation of all statutes should be 
favourable to personal hbert \ — Henderson v Sherborne [(2 M , & W 
236 (239)] The distinction between bankrupt traders and non trading insol- 
vents has never been abohshed, and argu [4S4]ments based on the construc- 
tion of the bankruptcy laws have no application to statutes for the relief of 
insolvent debtors The former were passed for the protection of trade, and 
were therefore construed for the benefit of creditors and to suppress fraud, the 
bankrupt being regarded in the light of a criminal Insolvent Acts on the 
contrary were for the relief of the individual who was considered to be the 
victim of misfortune, and they have always been liberally construed in favour 
of insolvents 

The Acts for relief of insolvent debtors were of three descriptions the 
Lords Act, 32 Geo, 2, c 28, and its amendments the Small Debtors Act, 48 
Geo 3, c 123 , and the General Insolvent Act Under the Lords Act, s 13, a 
creditor might insist upon a prisoner’s detention on agreeing by note under his 
signature to allow the debtor two shillings and six pence per week, but any 
irregularity in the agreement entitled the debtor to his discharge — Bex v Wil 
ktnson (7 T E , 156) , Constantine v Pugh (3 B & P , 184) The Small 
Debtors Act, 48 Geo 3, c 123, provides for the discharge of debtors 
from imprisonment for small debts on compliance with specified condi 
tions As to the discharge being compulsory on the Court, notwith 
standing that the creditor has on the same day duly brought up the defendant 
under the compulsory clause of the Lords Act, see ea parte Kusac (unrep ) 
cited in Chitty s Statutes, 1st edition, 589, note (b) , Langdon v Bossiter (13 
Price, 186) Wood v Kelmerdine (2 Y & J , 10) Under 1 & 2 Vic , c 110, 
(an Act for abolishing arrest on mesne process) the Court had power to refuse to 
discharge prisoners in certain cases for a specific time It was no ground for 
refusing a discharge that a vesting order had been obtained under 1 & 2 Yic , 
c 110, s 36, with which the prisoner had refused to comply, and had in conse 
quence been committed for contempt — Fugev Bogers (1 D & L , 713) , Chew v 
Lye (5 M & W , 388) Hopkins v Pledger fl D & L , 119) , this last is a strong 
case as showing the construction the Court places on these Acts It is no 
objection to a prisoner’s discharge under 48 Geo 3, c 123, that he has been 
remanded [455] by the Insolvent Court — Clapperton v Monteith (6 M & G , 
909) , Damsy Cur ties [3 Bing (N C ) 269] The superior Courts will not 
regulate their proceedings as to discharge of insolvents by what has passed m 
the Insolvent Debtors Court, and therefore it is no ground for opposing his 
discharge that he had been remanded in that Court for fraud — Nicholls v Neilson 
(6 Taun , 493) Our application is prior in point of time to the application 
under the Insolvent 4ot The Court is bound to grant a prisoner his discharge 
unless he is guilty of one of the acts of misconduct specified in s 351 of the 
Code — %eeJSalamat Ah v MinaJ^n (I L B , 4 All , 337) 

Mr Pugh (contra ) — Under the Small Debtors Act it was incumbent on 
the Court to discharge the debtor , but the question here is, whether the 
administration of Hastie’s estate is to be taken under the Insolvent Act or the 
Code I submit that (he last paragraph of s 638 of the Code shows that the 
junediction of the Insolvent Commissioner is intended to remain unimpaired 
Supposing even the two Courts bad concurrent jurisdiction, I submit that the 
Judge m the Insolvent Court has no discretion to decline to exercise bis powers 
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[Wilson, J — The words of the other Act are equally obligatory on the Court 
to act } Yes , but it is impossible for the two procedures to go on together 

As to whether marginal notes are to be considerea part of an \ct, see 
Sutton Y Sutton [L B , 22 Ch. D , 511 (513)] . which questions Venouf^y Selhn 
(L B , 2 Gh D , 522) i Wilson, J — I don t think it can be argued that in 
England anything but the Act itself can be considered , the marginal notes and 
headings to chapters are not to be referred to as part of an Act except where 
the Act expressly states that the Act is to be divided into heads, then by such 
enacting words they may be read ] The Legislature had no power to 
make the provision for insolvent debtors in the Code of Civil Procedure 
[Wilson, J — The Queen v Burah (I L B , 4 Cal , 172) decided that the 
Government of India had powei to alter the jurisdiction granted by the 
English Legislature ] 

[M8] Mr Htll then showed cause against the rule of the 20th March U ndei 
the order of the 11th of March the debtor was released on a condition , and, if 
the order was beyond the power of the Couit, the condition fails, but the fact 
of his release remains , and has the Court any power, after having once released 
the debtor, to recommit him ? [WiLSON, J — He has never been discharged , 
it A\ould be analogous to an escape Section 344 of the Code refers to two 
matters (1) a judgment debtor in arrest , (2), a judgment debtor imprisoned 
Section 349 refers only to the first portion of s 344 ] Any judgment debtor 
who IS “ m custody ” is entitled to relief under chapter XX of the Code, 
whether such custody be that of a gaoler or of a sheriff’s ofhcer , no reason can 
be assigned for limiting the relief under s 349 to cases in which the custod> is 
of the latter description 

Mr Ptigh in support of the rule — Arrest and imprisonment are two sepa 
rate matters Arrest is preliminary to the imprisonment the words are not inter 
changeable The words used in ss 273 and 274 of Act VIII of 1859 are very simi- 
lar to the words of the present Act , but those sections conhne the right to obtain 
a discharge to a judgment debtor who has been arrested , the word imprisoned 
IS not used [WILSON, J —Under s 336 of Act X of 1882, a judgment debtor 
may be arrested and brought up for committal, and if at that stage ho elects to 
give security and undertakes to apply to become an insolvent, he is entitled to 
his release therefore, if he does so at that stage, s 349 would be wholly un 
necessary ] I submit that s 349 does not relate lo the time when the judg 
ment debtor has been committed to jail Section 349 piovides for the only 
three courses which the Oouit can adopt the first two of these are not pro- 
vided for by s 336, and can only apply when he is under arrest 

The construction which I wish to place upon the section is favoured by a 
case under the Procedure Code of 1859, vi/ , in Smith v Boggs (5 B L B , 
App , 21) 

Even supposing the order made to be a valid one, the debtor is not enti- 
tled to his discharge, as the payment of i>300 to his family under the circum 
stance in which it was made, amounts to an unfaii preference to some of his 
creditors under s 351 of the Code , 

[4673 On the 8th April the following Judgments were delivered — 

NoPriSf J — The facts of this case are as follows —-On the 12th Februai\ 
1885, the defendant was arrested under a warrant to satisfy the plamtiil in the 
sum of Rs 3,000 as damages, and Bs 12,000 costs under a decree dated 16th 
April 1884 

The defendant was brought before a Judge on his arrest when, in com 
piiance with the provisions of s 386 of the Code of Civil Procedure, he was 
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ixitoraied that he might apply under Chapter XX of the Civil Prooedute Code 
to be declared an insolvent , he did not express bis intention so to do, and was, 
therefore, committed to pnson 

On Ihe 11th of March, the defendant, being still in prison, presented a 
petition to be declared an insolvent under Chapter XX The petition complied 
with all the requirements of ss 344, 345, and 346, and, at the conclusion 
thereof, the defendant prayed that, pending the hearing of the petition, he 
might be released from custody on his furnishing proper and sufficient 
security to the satisfaction of the Begistrar to appear when called upon 
Upon this petition an order was made for the defendant’s release from 
custody upon his giving security, in a sum equal to the amount of the debt and 
costs payable under the decree, to the satisfaction of the Begistrar for his 
appearance before the Judge presiding in the Insolvency Court on the 18th 
March, and on any other day when called upon A rule was subsequently 
obtained, calling upon the defendant to show cause why the order of the 11th 
March, so far as it directed his release on his giving security to the satisfaction 
of the Begistrar, should not be set aside 

The rule was argued on 25th March before WILSON, J , and myself, 
Mr Hill showing cause, and Mr Pugh supporting it , and at the conclusion of 
the arguments we took time to consider our judgment Upon the best consider 
ation I have been able to give to the case, I am of opinion that the rule should 
be discharged The order of 11th March purported to be made under s 349 
of the Civil Procedure Code, which says “ Where the judgment debtor is 
under arrest, the Court may, pending the hearing under s 350, order him to 
be immediately committed to jail, or leave him in the custody of tne officer to 
whom the [438] service of the warrant was entrusted, or release him on his 
furnishing su&cient security that he will appear when called upon ’ 

The question to be determined is, was the defendant under arrest within 
the meaning of s 349 when the order was made ^ I am of opinion that he was 
It IS very difiicult to define with any exactness the distinction between 
arrest and impiisonment 

Arrest is defined in Wharton s Law Lexicon as “ the lestraming of the 
liberty of a man s person in order to compel obedience to the order of a Court 
of Justice, or to prevent the commission of a crime, or to ensure that a person 
charged or suspected of a crime, may be forthcoming to answer it ” 

^‘Imprisonment*” is defined as “the restraint of man’s liberty under the 
custody of another ” 

No doubt the words “ arrest and “ imprisonment ” are not used as inter 
changeable in the Code Chapter XIX is headed “ of the execution of decrees,” 
and consists* of eight parts or divisions, the last of which is (I) and is headed 
“ of arrest and imprisonment ’ Section 336 says “ A judgment debtor may be 
arrested in execution of a decree at any hour and upon any day, and shall, as 
soon as practicable, be brought before the Court, and his imprisonment,” which 
I take to mean is imprisonment under s 342, “ may be,” in a certain jail 
Sub section (a) of s 336 lays certain limitations on the ofiicer making the 
“arrest ’ Sub section {b) directs the officer making the “ arrest ” to release the 
judgment 8ebtor if he pays the amount of the decree and the costs of the arrest, 
and directs that thev Court before whom the judgment debtor is brought shall 
release him from arrest if he expresses his intention to apply under chapter 
XX to be declared an insolvent, and furnishes sufficient security to appear 
when called upon, and to make such application within one month 

Section 337 says* “ Any warrant for the arrest of the judgment-debtor 
shall direct the officer entrusted with its execution to bring him before the 
Court with all copyement speed ” In s 839 the distinction between arrest 
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and impnsonment is very clearly recognized It provides that " no judgment 
debtor shall be arrested in execution of a decree unless and until the 
decree holder pays into Court such a sum, as having regard to the [459] 
scale so fixed, the Judge thinks sufficient for the subsistenpe of the 
judgment debtor from his arrest until he can be brought before the Court , 
when a judgment-debtor is committed to jail in execution of a decree, the 
Court shall fix for his subsistence such monthly allowance as he may be entitled 
to In these sections the arrest is treated as preliminary to the imprisonment, 
the imprisonment as the result of the arrest 

I do not think, however, that we ought to place so limited a construction 
upon the word “ arrest in a 349 I think the words ‘ under arrest should 
be read as meaning “ under detention,* or detained in custody 

The consequences of not so reading them would be most extraordinary It 
would follow that, whilst a judgment debtor who, upon being brought before a 
Judge, expresses his intention to apply to be declared an insolvent under 
Chapter XX, and furnishes the necessary security, shall be entitled to his release 
as a matter of right under s 336 and, whilst a judgment debtor who, in the 
interval between his arrest and his being brought before the Court, has 
prepared an application as provided by ss 344, 345 and 346, may be leleased 
upon his furnishing sufficient security to appear when called upon, a judgment 
debtor once committed to prison must remain there until discharged upon the 
happening of one of the cases provided for under s 341 I cannot believe 
that it was the intention of the Legislature to say to a judgment-debtor If 
you do not express your intention to apply to be made an insolvent under 
Chapter XX when you are first brought up, oi if you do not make your appli 
cation in the prescribed manner when you are so brought up, and if you 
afterwards change your mmd and are desiious of taking the benefit of the 
Act, you shall pay as penalty tor your obstinacy a residence in jail until you 
aie declared an insolvent 

Wilson, J —I am of the same opinion, and I have veiy little to add 
The question is as to the meaning of the words “ under arrest ’ in s 349 
Undoubtedly, m this part of the Code the words airest and imprisonment 
are used several times to express difierent things, thougli, m itself, the word 
arrest is quite wide enough to covei [460] all that ^imprisonment covers 
Again, of the three alternatives mentioned in s 349, some at least are only 
apphcable to the case of a man not yet committed though efiect may perhaps 
be given to the whole of the section by holding that such of those alternatives 
as may be applicable under the circumstances of each case should be adopted 
These are the considerations in favour of the narrower consibruction of the 
words under arrest , but there are many considerations in favour of the wider 
construction , 

In the first place, according to the narrower construction, the section can 
apply at one stage only when a man has been afrested and is brought up for 
committal, but has not yet been coinnritted Such was held to be the construe 
tion of the former Act in the case of Smith v Boggs (5 B L » App , 21) 
But that decision was under an Act, whicli in plain terms declared the law 
to be as there laid down In the present Act, that pl&in language has been 
abandoned, and only the words “ under arrest * substituted 

In the second place, if the narrower construction be adopted, and the 
section expresses only the power of the Court before which a prisoner is brought 
up to be committed, then the provision is out of place, it ought to occur in the 
previous chapter of the Code , 
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Thirdl> » according to this construction, the subject has already been dealt 
with, and completely dealt with in s 336 

In the fourth place, if the provision in question applies only where a 
prisoner has been brought up, but is not yet committed, it can obviously be 
exercised only by the committing Court 

But the power given by the section is part of the insolvency junsdiction 
conferred only upon High Courts and District Courts The section, therefore, 
applies only in cases of committals by one or other of these latter Courts, so 
that in the large majority of cases it is inoperative This is plain, because in 
every case of a person brought up before any Court other than those mentioned, 
that Court must either commit him or release him , so that he can never 
afterwards before the Insolvency Court be under arrest in the narrower sense 
of the term 

Lastly, no possible reason has been suggested which could have TfSl] 
led the Legislature intentionally to limit the scope of the section in the way 
contended for 

The result is, that in my judgment the construction of the section is at 
least doubtful , and that the arguments in favour of the wider construction are 
as strong as those in favour of the narrower That being so, and the section 
being found in a chapter for the relief of insolvent debtors, I think it clear, m 
accordance with the settled rules of construction, that we are bound to adopt 
that interpretation which is in most favour of liberty 

On these grounds I agree m discharging the rule 

There remains the principal matter to be dealt with This is an appli 
cation under Chapter XX of the Civil Procedure Code by Mr Hastie, in which 
he asks to be declared an insolvent His petition has complied with all the 
requirements of the Act, and only one ground has been suggested upon which 
we could be asked to deny him the privilege he claims 

One of the circumstances mentioned in s 351 about which the Court 
must be satisfied, is this that the debtor has not given unfair preference to 
any of his creditors The applicant in his petition shows that during last 
summer, when in Scotland, he paid certain sums of money, not very considerable 
m amount to certain members of *his family, who, he states, were his creditors 

It IS suggested that that was an unfair preference within the meaning of 
B 351 In deciding whether or not it was an unfair preference for the purposes 
of the present application, we may fairly refer to the provisions of the 
Insolvent Act, as affording some guide in the present Code That Act treats a 
transaction as an undue preference only when it has occurred within a limited 
time before the insolvency proceedings The payment in question was made 

* [Sec 351 — If tke Court is satisfied — (a) that the statements in the application are 
substantially true , 

Declaration of insolvency (djithat the judgment debtor has not, with intent to defraud 

and appointment of re his creditors, concealed transferred or removed any part of his 
ceiver property since the institution of the suit in which was passed 

^ the decree m execution of which he was arrested or imprisoned, 

or the order of attachment was made, A at any subsequent time , 

(c) that he has not, knowing himseP to be unable to pay his debts in full, recklessly 
contracted debts or given an unfair preference to any of his creditors by any payment or 
disposition of his property , 

(d) that he has not committed any other act of bad faith regarding the matter of the 
application, the Court may declare him to be an insolvent and may also, if it thinks fit, 
mak^ an order appointing a receiver of his property, or if it does not appoint such receiver, 
may discharge the insolvent 

If the Court is not so satisfied, ^t shall make an order rejecting the application ] 
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before the time limited by the Insolvent Act, so that there has been no undue 
preference if we are to follow the Insolvent Act 

Then, is there any reason why this transaction should be impeached as an 
unfair preference, apart from the provisions of the insolvent Act ^ 1 think not 
Looking at the place where the insolvent was at the time, and the 
oiroumstanoes of the case, I think it would be straining [462|| matters very 
much to sa> that, at the time Mr Hastie made these payments, he 
contemplated insolvency 

Therefore, I do not think there is in this circumstance any reason why 
we should deny him the benefit of the insolvency provisions of the Act 

Then it is said that, even if his case were such as to entitle him prtmd 
facte to the benefit of those provisions, we should stay our hand and deny him 
that benefit, because one of his creditois has appli^ to the Insolvent Court, 
and obtained an order of adjudication I do not think that is so 

If the Legislature has provided two methods by which the debtor can 
obtain protection from arrest and other serious consequences , and if one 
of those methods, in any particular case, turns out to be more favourable to 
the debtor than the other, we have no right to deprive him of that advantage 
I think, therefore, that Mr Hastie is entitled to be declared an insolvent 
under the provisions of Chapter XX of the Civil Procedure Code, and we accord 
ingl> declare him an insolvent and appoint the Ofiicial Assignee, the Eeceiver 
of his estate The security given for Mr Hastie s appearance will of course, 
remain in force till the matter is disposed 

Norris, J — I am of the same opinion I think that if the payments 
to the ladies really amount to unfair preference, the Official Assignee may 
bring an action, if so advised, for the £300 

Application allowed and mle ducharged 
Attorney for Hastie Baboo G C Ghundei 
Attorney for Mary Pigot Baboo M Seii d Co 


NOTES 

[A different view was held as regards the meaning of the word ^ arrest* m 12 Bom 
46 (48) , the terms of the Provincial Insolvency Act 1907 are now* wide enough to include 
such a case as this 

As regards the possession of the insolvent this case was distinguished in (1911) 22 M L J 
441 11 M L T 203 15 I C 371 The only right the lender reserved to himself was a 
right of keeping the keys at night when the premises were shut up and he had not even then 
any right to intermeddle with the stock until the happening of a breach This was held by 
Wallis J to be not a real but a sham possession ] 
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[468] PEIVY COUNCIL 

The 2nd, 4th, 5th, 9th, and 10th December, 1884, and the 14th Februa/ry, 1885 

Present 

Lord Fit/gerald, Sir B Peacock, Sir B P Collier, 

Sir B Couch, and Sir A Horhouse 


I atiindra Deb Baikat Plaintiif 

verHU% 

Ba]eswar Das and others Defendants 

[On appeal from the High Court at Fort William in Bengal ] 

Custom — Adoption — Comtrurtion of gift — Burden of proof — Custom 
not allowing adoption, governing a family not subject to Hindu 
law — Invalidity of gift made to a pei son as being the 
adopted son of donor, where the adoption failed 

a familv in Bengal affecting to be Hindu but not Hindu by descent and origin, may De 
governed by customs at variance with Hindu law A family took its origin in a tribe not 
Hindu, and its customs differed from Hindu customs The question having arisen whether 
succession in virtue of adoption was consistent with or was contrary to, the customs of the 
family. 

Held, first, that, with regard to the origin and historv of the family, the point for inquiry 
was not whether the general Hindu law was, in this case, modified by a family custom for 
bidding adoption, but was whether with respect to inheritance, the family was governed b> 
Hindu law, or by customs not allowing an adopted son to inherit , secondly, upon the evidence 
that this family had retained, and was governed by, customs at variance with Hindu law, 
and that, whatever Hindu customs might have been introduced into it, the custom of succes 
Sion upon adoption had not Whether if the family had been shown to be Hindu out and 
out, save only special customs the evidence would have been sufficient to prove a special 
custom was not the question 

Held, also, m reference to the burden of proof that in a suit brought to maintain the 
plaintiff’s title as heir ag^Cinst a defendant who relied upon an adoption as defeating the 
title of the plaintiff, the burden of proving the adoption to be permitted by the family custom 
was upon those who alleged it to be so whereas if the family had been generally governed 
by Hindu law, the onus would have been on those who alleged the exclusion of the right to 
adopt Rajah Qtshnath Svnqh v Ram Charn Mapnoadar (S D A , 1850, p 20) referred to, 
as showing that even in a Hindu family there might bo a custom which barred inheritance 
by adoption 

Held, upon the true construction of an angihar patro, whereby an estate was given to the 
donee in virtue of his being “ adopted son ” of the donor, that the gift did not take effect, 
inasmuch as the adoption was invalid 

[«6q The distinction between what is description only and what is the reason or motive 
for a gift or l^cquest may often be fing but it must be drawn from a consideration of the 
language and the surrounding circumstances Nidhoomom Debya v Saroda PershoA Mooker 
^ (L B 3 1 A 253) distinguished 

AfpbaIi from a decrw (24th June 1881) of the High Court, reversing a 
decree (11th November 1879) of the Distnot Judge of Bangpur 

The decree of the District Judge in the suit out of which this appeal arose, 
deolared the appellant to be entitl^ to the estate of the Baikat of Baikantpur, 
also termed in the record the Ba], and the Baji, of Jalpigon , and awarded him 
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possession with mesne profits from the death of Jogendra Deb Baikat, who 
died in 1878 The reversal of this decree by the High Court led to the present 
appeal 

The Baikantpur family, the head of which bore the title of Baikat, belonged 
onginally to the Koch tribe on the north east frontier of Bengal (where the 
Bangpur district borders upon independent territory), and was not of Hindu 
origin At the commencement of this century, upon the death of Jainti Deb, 
who IS said to have been the twelfth Baikat of Baikantpur, his son and brother 
disputed the succession, to which, in the end, Barbha Deb, the son, was 
declared by the Sadr Diwani Adalat, on the 19th January 1818, to be entitled 
Upon the death of Sarbha Deb in 1848, disputes arose among his sons, of whom 
the present appellant was one, resulting in a decision of the same Sadr Court, 
dated 8th February 1853, declaring the right of Makarand Deb, as the eldest of 
be legitimate sons then claiming the family estates, to succeed according to 
amily custom 

After the death of Makarand Deb, whose two sons, Chandra Sekhar Deb 
and Jogendra Deb, successively obtained the inheritance, the present appellant, 
in 1866, sued Jogendra Deb, his nephew, claiming the succession on the ground 
that he was born of a superior wife, married by Sarbha Deb in the Brahma form 
This suit, after an order of remand by the High Court, had been affirmed by the 
Privy Council on the 9th December 1871, was dismissed in 1874, the conclusion 
being that both parties were the offspring of marriages termed gandharba In 
March [♦ 68 ] 1878 Jogendra Deb Baikat died without issue After his death the 
question arose, which was the principal one on this appeal, whether he had 
made a valid adoption of the minor respondent, Bajeswar Das, also called 
Jogendra Deb Baikat, the half brother by birth of Bam Jagdeswari, one of the 
wives of Jogendra Deb, deceased, who represented the minor on this record 

The plaintiff set forth his title by descent from Sarbha Deb Baikat, and 
alleged the adoption to be invalid by the custom of the Baikantpur family, and 
the shastras He also denied the authority of the deceased Baikat to alienate 
the family estate In their written statement the defendants denied the plain 
tiff's right, asserting that there were no customs of the family rendering invalid 
the adoption of a son, and maintaining the rights of flajeswar Das, as duly 
adopted, and as having received the estates by the effect of the angtkar patro 
They alleged that the adoption had taken place in May 1873, had been made 
public on 7th November 1877, and had been followed by the usual ceremonies, 
the angikar-patro, executed in 1877, operating as a testamentary instrument 

The District Judge, Mr H Beveridge, made a decree in the appellant’s 
favour to the effect above stated He found that the Baikantpur family were 
not onginally Hindus , that they had gradually adopted Hindu customs , and 
that, even in 1848, the then Baikat could not properly be called a Hindu, or 
the general Hindu law be taken as furnishing the rule regulating the succession 
to the estates of the family which had many usages and habits inconsistent 
therewith , that adoption was contrary to thofe usages , that, irreopectively of 
the question of custom, as affecting the alleged adoption of Bajeswar Das, it 
was established upon the evidence that the respondent, Bajeswar Das, was the 
only son of his natural father , that he was not given m^adoption by his father 
in 1280, as had been alleged on his behalf , and that in 1284, when Jogendra 
Deb Baikat proclaimed him as his adopted son, he was &n orphan whom no one 
had authority to give in adoption Having found that the adoption was 
invalid, the Judge found and held that by family custom the estates appurte- 
nant to the Baj were inalienable, and that, even if alienable, there had been no 
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aheo&tion to the respondent C466] Bajeswar independently of his adoption, 
and consequently that the adoption failing, all the dispositions dependent 
thereon fell with it 

On appeal a decree of a Divisional Bench of the High Court (MOBBIS and 
Tottenham, IT ) set aside the decree of the District Judge and dismissed the 
appellant s suit 

In their judgment the Judges of the High Court observed that, if the 
plaintiff had succeeded in proving the custom which he set up, whereby adoption 
was prohibited in the famii> , he, as being admittedly the next legal heir to 
Jogendra Deb Baikat, would have been entitled to a decree for the estate 
without further inquii v into the merits of the adoption Also, if, without 
proving the custom, he could show that the adoption of the defendant was 
otherwise invalid, he would be entitled to a decree Both these propositions 
were, however, subject to this —that the defendant should not be found entitled 
to retain possession under the migikm patro The Judges then proceeded to 
consider the evidence which had been adduced in support of the custom pro 
hibitmg adoption, afid decided that the plaintiff had failed to prove that there 
was in the family any custom, which the Court could recognize, by which a 
Raikat of Baikantpur was prohibited from adopting a son The Judges next 
took up the question, ii inspect ively of family custom prohibiting adoption, 
whether the adoption had been validly made as an adoption, and having 
observed as follows — 

“ If the matter had to be determined merel\ upon the oral evidence and 
upon our belief or disbelief of the statements made on particular points, we 
should have much hesitation in coming to a conclusion opposite to that of 
the Court which had the witnesses before it, and which has manifestly taken 
very great pains to determine on which side the truth lay ' They then 
proceeded to state certain matters which, in their opinion, '' leaving aside the 
details of the evidence, ' satisfied them that the adoption was not invalid on 
either of the grounds urged against its validity irrespectively of family customs 
and continued by adverting to part of the evidence which had affected the 
question whether the adoption was, or was not, ineffective, by reason ot 
Bajeswar Das being, or not being, the only son of his natural father, Bangu 
Barua , and on this the Judges said — 

“ [467] We find no reason to disbelieve the broad fact that Bangu Barua 
** had more than one son, though we do not accept as true all that has been 
“ put forward in support of that fact As to the giving of the boy by his father 
“ in 1280, his having done so may, apart from any direct evidence, be assumed 
“ from the undoubted fact that the boy was brought to the 'taj ban in that year, 
“ and remained there , and whether there was any formal gift or not at that 
time, we are quitp satisfied that in 1284 the boy’s mother did give him , and 
the gitt b^ her, after her husband s death, would, we believe, be valid accord 
“ ing to Hindu law See Dattaka Chandnka, s I, para 31 

“ Our findings, therefore, are that adoption is not forbidden by any valid 
** custom prevailing in this family, and that the adoption of the minor defendant 
" was a valid one by law, and these findings are sufficient to dispose of the case 
** It is, therefore, not absolutely necessary that we should deal with the 
** question whether th*e Baikats are incompetent to alienate the estate by will, 
“ and whether, apart from his adoption, the defendant would be entitled to take 
the estate by virtue ot the angikar-patro executed by Jogendra Deb But we 
think it right to express our opiniqn on these matters also The family being, as 
“ we have sepn, groverned by Hindu law, the power to dispose of the estate by 
will must ^nnttedh exist, unless it is stopped by a valid custom The 
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** lower Court held that the same evidence which, m its opinion, established 
** the alleged custom against adoption, equally prevailed against the powei to 
** alienate In our opinion that evidence fails equally in regard to both the 
“ alleged customs, and therefore the power to alienate must be held to exist 
“ As to the angikar-patro it has been contended that is not a testamentary deed, 
** but inasmuch as probate has been granted in respect of it such a contention 
** cannot be maintained until the probate is withdrawn We must hold that 
“ this document operates as a will, and we have no doubt that the defendant 
“ IS clearly designated therein as the person whom Jogendra Deb deliberately 
intended to appoint as his successor to the estate 

“ We reverse the judgment ot the lower Court, and dismiss the suit with 
** costs of both Courts * 

[ 468 ] On this appeal — 

Mr T H Cowie^ Q C , and Mr J T Wood'} offc, for tho Appellant, contend- 
ed that the High Court should have maintained the decision of the District 
Judge They referred, foi an account ot the tubal origin and history of the 
family, to “ A Statistical Account of Bengal by W W Hunter, Vol X, 
pp 402 et seq Although the Baikantpur family had nominally come under Brah 
minism, they had, at the same time, retained customs inconsistent with then 
being classed as Hindus, not being Hindus by lace , and some of their customs 
were at variance with Hindu institutions Among the customs of the family, 
either admitted or proved, were (1) the impartibility of the family estate (2) 
the existence of forms of marriage — one, the Brahma a superior mairiage, and 
the other, gandha'tba, an inferior form of marriage, (3) the customary 
regulation of the succession to the family estate where there were sons of equal 
rank sprung from marriages of equal degree, the eider alone succeeding , (4) failing 
•sons, the eldest male agnate in the senior male line succeeded, females being, by 
custom, excluded by collateral males, as also were males deriving heirship through 
females It was also contended that among the customs relating to inheritance in 
this family was one to the effect that adoption gave no title to succeed And with 
regard to the position of this family outside the Hindu s> stem, the burden of 
proving that the Hindu law of adoption had been accepted by them, so as to 
enable a sonless Eaikat to defeat the claim of the neaiost male ignate, was laid 
upon the respondents — a burden which they had not discharged In Pertanh 
Deb V Siirrttp Deb Baikal (2 Sel Rep , S D A 24b) thg Sadr Diwani Adalat 
referred to the usage of the family as establishing the right of Saibha Deb, 
father of the present appellani, coupled with the consent of Pertaub Deb 
Upon the whole evidence, including the statement of barbha Deb m that suit, 
the custom of the family to exclude adoptions, and also testamentary dispositions 
of the family estate, was established This custom was established, even on 
the assumption (which, however, could only be made for the sake of argument) 
that the burden of proof was upon [469j the plaintiff topio^e that the Raikat’s 
inheritance would not, by the law of succession customai y in this family, 
devolve upon an adopted son The evidence showed that the nearest male 
agnate could not, by the act of the Raikat tor the time being, be deprived 
of his right to succeed It was, howevei, for the defence, when once customs 
inconsistent with the existence of a right to* alter the line of succession by 
means of an adoption had been shown to prevail in this family, to show 
that adoption and its consequent effects were peimitted by the family customs 
The defence had in no way displaced the plamtiiPs case 
It was aJso contended that the adoption had not been shown to be valid 
and eiSfective as an adoption, assuming that in this family there could be one 
A mere agreeme nt,^ b etween the adoptive father and the natural mother of the 

* See Menu (Sir W Jones* translation). Chap 111, paras 26 and 32 
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boy to be adopted, would not constitute an adoption There was evidence, more* 
over, that Bajeswar was an only son at the date of the alleged adoption, so 
that any giving of him in adoption would have been invalid by Hindu law 

As to this Baja Upendra Lai Boy v Srimait Bam Prasannamayi (l B L 
B , 221) was cited [It was admitted, for the respondent, that the adoption 
of an only son would, according to the Bengal authorities be contrary to the 
Hindu law ] 

Lastly, the angikar patro, relied on by the respondents, was inoperative, 
and proved to be so, upon the establishment of the custom which showed that 
Bajeswar Das was not in the character of an adopted son It did not purport 
to confer the right to the estate upon him irrespectively of his having been 
adopted There was no gift, or bequest, to him, except so fai as he filled the 
character of an adopted son The adoption having failed, with it also failed all 
that had been alleged to constitute the title of Bajeswar Das 

By their Lordships’ direction, counsel for the respondent addressed their 
argument to the two following questions, viz 1st, whether, by any law or usage 
governing this family, the respondent could have been validly adopted, and have 
become entitled to succeed in preference to the appellant , 2ndly, if there 
[ 470 ] were no such law or usage, whether the angikar-patro operated so as 
to affect the succession 

Mr J F Lettht Q C , and Mr B V Doyne, for the Bespondents, 
contended that the onus of showing that no power to adopt existed in this 
family was upon the plaintiff, and had not been discharged by him The 
family had come under the system of Hindu law and usage, which did not 
exclude the operation of family custom or kulacha } , but required proof of it 
in the particular case, the onus being on those who alleged such a family 
custom to prove its existence This family had been independent of Mahome 
dan rule on the border in times before the authority of the East India Com 
pany was established, when possession had probably been less a matter of law 
than of the stronger arm Afterwards the family came alike under the 
influence of the Brahinmical law and under the jurisdiction of the Courts 
established by the British Power Thenceforward the course of descent had, 
like that of many other ancient zamindanes, been regulated by the general 
principles, though not by the special texts of Hindu law, which admitted the 
force and effect of special customs The latter weie part of the Hindu system 

In the absence, however, of distinct proof of a custom negativing the rights 
of an adopted son, it was to be understood that adoption, as an essential part 
of Hindu law, must prevail That it should not prevail was, in itself, contrary 
to Hinduism It .was not uncommon in the case of an iij^partible zamindari 
that the law of primogeniture, modified by the preference accorded to the sons 
of a noble wife, married \yy the Brahma form, or modified by some other cus- 
tomary rule, should prevail That would not afford evidence of a family being 
outside Hi|^duism , and the judgment m Pertatib Deb v Surrup Deb Batkat 
(2 Sel Bep , S D A , 249), did* no more than indicate such customs as could 
he reoogniz^, consntently with the general application of Hindu law This 
famdy, moreover, bad shown an intention to abide by the Hindu law 
Beferenoe was made to the judgment m Abraham v Abraham (9 Moo I A , 
t9Q) The result that followed was that the Hindu law regulated [ 471 ] 
thie family, so far that it was to be presumed that the nght of adoption, 
ad a recognized part of that law, existed, until proof of the contraryi m other 
words, until proof of the speoidl custom was given 
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Whether or not the adoption had been m all respects completed (and it 
was arROed that for all purposes it was sufficiently effected), the respondent was, 
at all events, entitled to take the estate under the teims of the angthar-patro^ 
which had been duly executed under the general testamentary powers of a 
Hindu proprietor In connection with this, reference was made to Ntdhoomom 
Debya v Saroda Per^had Mooker^ee (L B , 3 1 A , 253), Bodditigton v Clanai 
(L B , 22 Ch D , 597) Beference was also made, on the question as to the 
proof of custom, to Sudder Boafd of Beventie v Sahib Perhlad Sein (S D A 
Bep 1846, p 334) , Basah Bishnath Sing v Bam Cham Majmoadar (S D A 
Bep 1850, p 20) , Bawalakshmi Ammal v Sivanantha Perumal Sethurayar 
(14 Moo I A , 570) , Barain Khootia y Lokenath Khootia (I L B , 7 Gal , 461), 
Baja Udaya Aditya Deh v Jadub Lai Aditya Deb (I L B , 8 Cal , 199) 

0 

Counsel for the appellant were not called upon to reply 

Their Lordships’ Judgment was delivered on a subsequent day (February 
14th) by 

Sir R Couch. — The suit which is the subject of this appeal was brought 
to recover a large estate called Baikantpur, situated on the north east frontier 
of Bengal, in the district of Jalpigori The largest landed estates in this 
district are those of Patgram and Boda, belonging to the Baja of Kuch Behar, 
and this estate, which became the property of a branch of the Kuch Behar 
family It is not included in any Sarkar or Muhammadan division of the 
country, having been only added to Bengal since the British assumed the 
government of the country From Dr W W Hunter’s Statistical Account 
of Bengal, it appears that Baja Nilambhur of Kamatapur (now a ruin 
within the present State of Kuch Behar) was the last independent Hindu 
jruler of the country, and that after his defeat and capture by Husain 
Shah, one of the Afghan Kings of Gaur in the beginning of the six 
£4723 teenth century, anarchy prevailed for several years, and the land was 
overrun by wild tnbes from the north east Among these the Koch came to 
the front, and founded the Kuch Behar dynasty Of the Kochs, Dr Hunter 
says, in the Statistical Account of Darjiling " This aboriginal tribe first rose 
** into power about the close of the fifteenth lor the commencement of the 
sixteenth century under one Hajo, who founded the Koch kingdom on the 
“ ruins of the ancient Hindu kingdom of Kamrup , The Koch 

‘‘ raj extended from 88^ to 93i® east longitude, and from 25^ to 27® north 
“ latitude, Kuch Behar being its metropolis, and its limits being co equal with 
*' the famous yet obscuie Kamrup of the Tantras Brahmanism was intro- 
“ duced among the Kochs in the time of Visu, Hajo’s grandson, who, together 
'* with his officers and all the people of condition, apostatized to Hinduism A 
“ divine ancestry for the Chief was manufactured by the Brahmans The con- 
“ verts abandon^ the despised name of Koch and took that of Jlajbansi, literally, 
“ ‘ of the royal kindred, ’ and the name of the country was altered to Behar ” 
From the account of their manners and customs given by Dr Hunter, it 
appears that they differ from their Hindu neighbours in vanous respects 
Of the Baikantpui family. Dr Hunter says that Sisu, grandson in 
the female line of Hajo, is the original ancestor of the family It is gene- 
** rally asserted that he was the son of Jira, the daughter of Hajo, but the 
** family themselves allege that he, as well as Visu (another grandson of Hkjo, 
“ and the first of the Kuch Behar Bajas who was converted to Hinduism), 
‘ was not the son of Jira, but of her sister Hira, and that his father was the 
god Siva, on which account all the members of the family assume the name 
* of Deo, and return no salute that is made to them by any person Sisu, on 
tbe conversion of Visu to Hinduism, took the *titlf of Sib kumar, or young 
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" Siva He was appointed hereditary Baikat, or the second person of rank in 
** the Koch kingdom, and received the Baikantpur estate as an appanage 

The plaint of the appellant (the plamtiif in the suit) states that 
Jogendra Deb Baikat, the possessor of the estate, died on the 10th of March 
1878, without leaving any son of his body, and therefore, according to the 
immemorial family custom and [4733 practice descending from generation to 
** generation in our Baikat family of Baikantpur and the &hastra&, I have 
acquired an absolute title in all the pioperties left by him, and I am entitled to 
“ recover possession thereof ** It then refers to a title by adoption and under 
a will and agreement {angikm patro) made by Jogendra Deb, which had been 
set up on behalf of Bajeswar Das, who was then a minor, but has since 
become of age and is the respondent, by Bam Jagdeswari Debi, the widow 
of Jogendra Deb She was sued as the guardian of Bajeswar and executnx 
This IS followed by a paragraph which says According to the kulcbchar 
“ (family custom) and custom prevailing m our Baikat family from very ancient 
** times and descending from generation to generation, no one among the Baikats 
" IS competent to adopt or to alter the line of succession thereby, or by will or 
any other deed to give awa> the kingdom and the raj guddi According to 
the said immemorial kiilacha), no female also is competent to hold property 
and the gaddi Consequently the said Jogendra Deb Baikat is not, 
** contrary to the above kulackar and custom, empowered to receive in 
** adoption any one competent to hold the property, or to give or alienate the 
** rajgt and the kingdom to the said adopted son or to any other person, either 
by will or agreement {a^igtkar patro) ^ oi by an\ other deed In fact, the 
“ above will and agreement (angikar-paho) aie contraiy to the prevailing family 
** custom, the law, and the Hindu shastras^ and are, indeed, not true ” It was 
contended by the counsel foi the respondent, in the aigument ot this appeal, 
that, by the references in the plaint to the shastras, the plaintiff admitted that 
the family was governed by the Hindu law except where it is modified by 
custom Their Lordships do not so construe the plaint They think the 
meaning is to insist upon the family custom as being allowed by the shasttas to 
govern the family The materiality of this contention will appeal when the 
evidence and the judgments of the lower Courts come to be noticed 

Bam Jagdeswaiu Debi, the then defendant, as guardian, by her written 
statement, did not dispute the heirship of the plaintiff failing the adoption and 
the angtkar patro, but alleged that Jogendra Deb died after receiving Bajeswar 
in adoption, and [474] making over to him all the property, moveable and 
immoveable, \vhich belonged to Jogendra, and were in his possession, by means 
of an angikai patto (agreement) of the 23rd Kartick 1284 B S (7th November 
1877), and so according to the Hindu law in force and the clear purport of the 
the. plaintiff had no right to the property claimed The state 
ment contained other matter in support of this contention, and also asserted 
that Jogendra Deb, on tins 28th Cheyt 1278 (9th of April 1872), gave per 
mission to his wives to adopt anothei son if Bajeswar was not living at the 
time of hi|| death, and therefore the plaintiff’s claim for possession ought to be 

dismissed * 

« 

The issues framed by the Court were — 

(1) Is adoption contrary to the custom of the Jalpigori family? 

(2) Was Bajeswar s adoption valid, t e , was he an only son or not ? 

(3) Had Baja Jogendra power to make away the property of the raj by 

Will, or deed, or gift ^ • 
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(4) Can the power of adoption conferred by the Baja on his widows 
be exercised by them, and can a son adopted by virtue of that power succeed 
to the property ? 

(5) Gan the widows hold the property for the adopted son ? 

(6) Is the angtkar patro of 22nd Kartick 1284 a valid document, and one 
which confers any right on Bajeswar ^ 

At the instance of the defendant this issue was added — 

Gan the plaintiff inherit during the lifetime of Jogendra’s widows, and can 
he now sue , also can plaintiff s claim take effect against Sharba Deb’s self- 
acquired property 

Subsequently! the Court added another issue, namely, if Bajeswar was 
adopted, was he adopted i8 1280 or 1284 B S ^ The Judge of Bungpur (Mr 
Beveridge) before whom the suit came for trial in the first instance, and as on 
preliminary objections, decided the 4th, 5th, and 7th issues in the plaintiff s 
favour, and held that he as heir at law was entitled to succeed at logendra s 
death if his title were not defeated by the adoption of Eajeswai or by the angt 
kar patio in his favour A quantity of evidence was then produced on both sides, 
and on the 11th September 1879, the Judge in an able and well considered 
[47d] jugdment in which all the material evidence is noticed, decided the 1st, 
2nd, 3rd and 6th issues in the plaintiff s favour, and gave him a decree This 
was on appeal reversed by the High Court at Calcutta, and the suit was 
dismissed with costs 

Their Lordships utcer hearing the counsel for the appellant, desired the 
respondents counsel to address them fiist upon the questions whether by the 
law or usage by which this family is governed, it was lawful for Jogendra Deb 
to adopt a son who would succeed to the estate in preference to the plaintiff , 
andiif it was not lawful, has the anqikai patro any effect upon the succession 
to the estate Having heard these questions argued, they have come to a con 
elusion which makes it unnecessary for them to hear any argument upon the 
second issue, namely, whether the adoption of Bajeswar was valid 

The first of these questions was raised by the first issue, and the Judge 
of Bangpur thought that the burden of proof on that issue was upon the plain 
tiff After some introductory matter, he says The plaintiff contends that 
“ there are two more customs, namely, one prohibiting adoption ”, — the other 
relates to the alienation of the estate ** The defendants deny the existence of 
these two customs With these remarks I proceed to decide the issue 
“ about adoption, as to which of course the burden is wholly on the plaintiff 
The first mode in which the plaintiff has endeavoured to provet the existence 
** of the custom is by showing that there never has been an instance of adoption 
“ in the family ” 

The High Gourt also thought that the onus was on the plaintiff to prove 
a custom which prohibited adoption This appears ^from the following passages 
m their judgment " The claim qf the plaintiff rested on the allegation that 
“ by a kulachar or old family custom, no adoption could be made by a member 
of the Baikat family If, therefore, the plaintiff c(Mild succeed 

in proving the custom which he set up by which adoption was prohibited in 
the family, he, as being admittedly the next legal heir to Jogendra Deb Baikat, 
** would be entitled to a decree for the estate without further inquiry into the 
** merits of the adoption We find ourselves quite unable to agree 

*' with the lower Gourt 04 the main questions raised*in the suit vi? , [4763 
as to the existence of a family custom prohibitive of adoption, and as to 
** the insufficiency of the adoption made of the defendant *' They said they had 
no doubt that the family is now governed by the Hindu law 
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Looking at the origin and history of' the family, it appears to their Lord- 
ships that the question is not whether the general Hindu law is modified by 
a family custom forbidding adoption, but whether, with respect to inhentaUoe, 
the family is governed by Hindu law, or by customs which do not allow an 
adopted son to inherit The onus of proving that the adoption was lawful was 
upon the defendant, who rehed upon it to defeat the plaintiff's title If the 
family was generally governed by Hindu law he might rely upon that, and then 
the onus of proving a family custom would be on the plaintiff 

The origin of the familv has been already mentioned The estate after 
twelve successions was, in 1809, in the possession of Sarbba Deb, who had 
succeeded his father Jayanta His title was disputed by his uncle Pratap on 
the ground that, by the family usage, a brother succeeded a brother in preference 
to surviving sons In 1811, Pratap brought a suit in the Provincial Court of 
Moorshedabad against Sarbha, by the name of Surrup Deb, which was decided 
in 1818 by the Sadr Diwani Adalat m favour of the latter I?he case is reported 
in 2 S D A Pep , 249 {Pertaub Deb v Surrup Deb JRatkat^ 2 Sel Bep , 
S D A , 249) The judgment states that the right of the respondent (Sarbha) to 
the estate was clearly established both by the family usage and by the consent 
of the appellant The High Court has referred to this case as showing that 
the family was treated as one governed by Hindu law, quoting a passage 
at page 251 — ‘*the appellant, moreover, was unable to show by whom 
** the custom alleged by him so contrary to the shastras was introduced into 
** the family, at what time, and for what reasons," as the ground upon which 
the suit was dismissed This passage immediately precedes the judgment, and 
seems to be part of the statement of the case It may have been the conten 
tion of the respondent, but the ground of the decision is stated to be the family 
usage and consent of the appellant In January 1848, Sarbha died ^nd 
Dr Campbell, the then Superintendent [477] of Darjiling, having on the 14th of 
January received information of his death from his two dewans, and that it 
was probable thene would be a disturbance in the household among his sons, 
went to Jalpigori, arriving there on the 15th In his report to the Government 
of Bengal, dated the 20th January 1848, which is in the evidence in this suit, 
he says — 

** 1 shall now record l&he information I have gained on the spot, under the most favour 
able ciroumstanoes for doing so, of the state of the Baja s family, oto It may facilitate 
decisions regarding it, obviate litigation to the rum of the family, and tend to early settlement 
of the mode of properly managing the estate — a point of very great consequence to the quiet 
of the frontier, and to the satisfactory performance of my own duties The Baja’s territory 
forms the northern part of Bangpur It has a frontier along Bhutan of about 50 miles, and 
an equal extent with Sikkim Of both borders I am m charge, and I have concurrent powers 
as Magistrate in the Whole of it ” 


The Baja could not properly be called a Hindu, although ambitious of being considered 
within the privileged pale His family is of the Koch tribe, now however designated Rajbun 
SIS, and affecting to be e^ual to Ghhettris, although retaining many usages and habits quite 
irzeoonoileable to their pretensions Probably Hindu law would not be the just medium for a 
decision on this succession, and I that the election of the boy has the approval of many 
peo^ here as a legitimate succession This may have referred to some previous case in the 
fanply* but the formal installation, and the performance of^the obsequies by the boy, are 
considered to raise his claims above all the others Under the Hmdu law I believe that all the 
sons would be considered illegitimate, in whieh case the senior Bam might secure a hfe-tenura 
of the 
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The Baja left seven sons, and the boy referred to was Bajrajendra Deb, his 
sixth son His title was disputed by Makarand, the second and favourite son 
of Sarbha Deb, who brought an action under Act XIX ot 1849, and was put 
into possession by the Civil Court of Bangpur This was followed by a long 
litigation, in which Bajendra claimed the property on the ground that 
Makarand was illegitimate It ended in favour of Makarand, who retnamed 
in possession till his death in 1853, when he was succeeded by Ghunder 
Shikhur, the elder of his two sons He died in 1865, and was succeeded by 
his brother, Jogendra The report of Dr Campbell appears to their Lord- 
ships to be important evidence of the position of this family, and, in their 
[4783 opinion, it shows that, although they affected to be Hindus, they had 
retained, and were governed by, family customs which, as regards some 
matters, were at variance with Hindu law The evidence of Makarand, given 
when he was Baikat and was examined with lefeience to a dispute m another 
branch of the family, supports this vieN\ 

The question to be determined being, theiefoie, what was the custom of 
the family with respect to adoption, their Lordships will now notice the 
evidence upon which they have come to the conclusion, without regarding any 
burden of proof, that it is not lawful for the Baikat to adopt a son who 
would succeed to the estate Before doing so it may be observed that in Rajah 
Bishnath Siuffh v Ram Charn Majmoadai (S D A , 1850, p 20) the Sadai 
Court allowed that, even in a Hindu family, theie might be a custom which 
barred inheritance bv adoption, and remanded the case for further investigation 
on that question 

From the report in the 2 S D A Bepoits which has been referred to m 
the suit as containing a correct history of the family, it appears that, of twelve 
Baikats who successively had possession of the estate prior to Sarbha Deb 
threp were succeeded by a brother and one by a nephew Two of them died 
leaving no sons one had a son boin after his death, and anothei had a son 
whose legitimacy was doubtful Thus, there are two occasions on which, if it 
was allowed by the custom of the family, it is most probable theie would have 
been an adoption, and one, the case of the posthumous son, where an authority 
would probably have been given to the widow or widows of the Baikat to adopt 
a son There has been no adoption in this family until one which is said to 
have been made by Chunder Shikhui, who was succeeded by his brother 
Jogendra A boy who was named Purno Deb appears to have been taken in 
adoption by Chunder Shikhur but no ceremonies were performed The 
explanation given by the plaintiff’s witnesses is that Ghunder Shikhur, who was 
educated at Calcutta under the care of the Court of Wards, did not know the 
family customs when he took the boy, but that he afterwards becahie acquaint- 
ed with them The succession of Togendra is in the plaintiff s favour, 
whether Chunder Shikhur [4793 desisted from completing the adoption, oi 
Pumo Deb was adopted and did not claim to succeed to the estate 

The next evidence is a statement by Saibha Deb \nother branch of the 
family were the owners of the zamindari of Panga, and, some time before 1840, 
a suit was brought by Parbut Narain Koer against Karmdra Narain and others 
in the Court of the Principal Sudder Amm of the district, to obtain possession 
of it In that suit it was asserted by the plaintiff that adoption was contraiv 
to the custom of the Panga family Sarbha Deb was asked by the Court to 
submit a kyfiut (answer to questions) as to the customs in his branch of the 
family The record of the suit in which the kyfiut was filed could not be 
found, and a copy of the kyfiut tendered by the plaintiff was rejected by the 
Judge of Bangpur on the objection of the defendant that it was a copy of a 
copy The evidence of two witnesses of its cibntents was then received - 
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Parbati Nath Boy, who was at the time of its submission to the Court 
employed as assistant to the mokhtars of the Baikat, and Gungadhur Das 
Bukshi, who then served him as a mohurir Their evidence was substantially 
the same The former said he made a copy of the kyfiut before it 
was filed, to be kept in the inokhtar’s serishta, which copy had been destroyed 
when the mokhtar s house was burnt The latter, who called Sarbha the 
Baja of Talpigori, said he wrote the draft at the dictation of theBaja, and a fair 
copy was made and signed and sealed by the Baja to be filed m Court “ The 
kyfiut was asked for to ascertain the family custom of the Bajas of Panga, 
“ Bebar Bijni, and Balkan tpur There were ten or twelve questions in that 
“ * parwana I do not remember them all The first question was this ‘ Can 
“ ‘ a son be adopted or not ^ ’ The answer to l^iis question was, ‘ In our family 
“ * the custom of adopting a son does not prevail , a daughter’s son cannot 
become the Baja a woman is not an heir , the Baja cannot in his lifetime 
give away the rajqt to his son or to anybody else on the death of the Baja 
the eldest of his sons, born of his wedded wives, succeeds to his rajgt, and m 
default of a son a uterine brother succeeds to it ’ I remember these facts 
“ were written Bijni was another branch of the family The High Court has 
said the kyfiut must be dismissed [4803 from consideration Their Lordships 
have carefully considered the reasons which they have given for this opinion, 
and find themselves unable to agree in it 

A large part of the evidence of the witnesses relates to the adoption of 
Bajeswar This it is not necessary to consider Their Lordships will only refer 
to such of the evidence about the customs of the family as they think has any 
weight Gungadhur Iswar, the son of a daughter of the paternal uncle of Sarbha 
Deb, said he had heard from Sarbha Dob and Anunt Deb that an adopted son 
does not succeed to the properties, that females cannot become heirs, and 
that the ra^ cannot be transferred by gift Bhabendra Deb Koer, a great- 
great grandson of Darpa Deb, a formei Baikat, said the family custom was 
that an adopted son cannot inherit He had heard of the family custom 
from his fathei s kinsman, Anunt Debi, and his paternal grandmother, Jasoda 
Debi The Judge says he relied upon this witness partly because he was a 
near relative of the family, and because he seemed to be speaking the truth , 
and that it was also very important to notice that he acted upon his opinions, 
He was appointed bj^ Jogendra, his chief executor by the last codicil, dated m 
December 1877, and declined to act on the ground that the adoption of Bajes 
war was illegal This, however, seems to have been because he t&ought Bajeswar 
had not been properly taken in adoption Han Pershad Dass, who married 
Hareswari, a daughter of Sarbha Deb, said he had heard from his father in-law 
of the customs of the family , that if anyone of the Bajas of Jalpigori adopt a 
son, that adopted son does not succeed co the raj, nor does a female become heir , 
the Bajas cannot transfer by gift the ra; guddi or the raj to anybody Hara 
Pershad Dass wlio was a jummanuvts in the family during the whole time that 
Makarand Deb was the Baikat, and succeeded his father in the office, said he was 
23 or 24 years old when Sarbha Deb died, and used to read and wnte in the sma- 
tha for four or five years prior to his death that there is a difference between a 
Bajbunsi S>nd other Hindus Ovt the death of the Baja his eldest son, by his 
married wife, gets the rajgi , in default of a son by amamed wife, the son by a wife 
married in the gandhqrba fashion succeeds to the rajgt , as, for instance, Makarand 
Deb got the [ 481 ] ra^gt though the eldest bod, Doorga Deb, was living Doorga 
Deb was the son of a prostitute , an adopted son does not succeed to the rajgt , a 
Wife cannot succeed as heir at-law , he had heard of the existence of this family 
custom from Sarbha Deb Baikat This witness is an honorary magistrate of 
Jalpigori Nohindra Deb Koer, one of the defendant’s witnesses, a son of 
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Doorga Peb, the eldest son of Sarbba, on cross examination said that adoption 
was not made, nor were the properties obtained by the adopted son , nor is 
the custom of adoption prevalent , if the Eaja wishes to make a gift of the raj 
he cannot do so , he can give something for maintenance , no female can sue 
ceed as heir On re-examination, he said he had heard from his father that 
the adopted son does not succeed to the pioperty This evidence was not met 
by any on the part of the defendant The High Court reveised the finding oi 
the Judge on the ground that the family is now governed by Hindu law, and it 
lay upon the plaintifl to show that adoption was prohibited by the custom of the 
family, which they thought he had failed to do They also, if their Lordships right 
ly understand their judgment, put out of their consideration, on the ground that 
it was hearsay evidence, all the statements as to the custom made by deceased 
members of the family to which the witnesses deposed They lefer to s 32 ol 
the Evidence Act, but not to s 49 The latter section is applicable, and where 
an ancient family usage is to be pioved, the statements oi deceased members 
of the family are relevant facts Then Lordships, are therefoie unable to give 
to their judgment the weight which it would otherwise have deseived 

To sum up this part of the case then Lordships find tfiat thiough sixteen 
devolutions of the estate there has been no instance of a succession by adoption, 
though in three instances the cii cum stances were such as usually move Hindus 
to make an adoption , that theie has been one instance ot an attempt at adop 
tion, and that, whatever its exact issue may have been, it failed to carry away 
the succession from the collateral heir that there is a consideiable amount of 
family tradition against the practice , and that of counter evidence theie is 
absoluteW none Whether if the Baikantpur family weic shown to have become 
Hindus [4823 out and out, saving only special customs, such evidence would 
be sufiicient to prove a special custom, need not be discussed here The family 
IB in a totally different position And their Lordships have no hesitation in 
holding that, whatever Hindu customs may have been introduced into it the 
custom of succession b> adoption has not been introduced 

It is now to be determined whethei the anqikar patro has my effect upon 
the succession to the estate The facts stated in the intioductory part ol it 
were disputed, and in their Lordships opinion some of them were not pioved, 
but for this purpose they may be taken as pioved It is dated the 23rd 
Kartick 1284 (11th November 1877), and is in these teiins Tagadindia Deb 
Kumar being the name given to Eajesw ir on adoption - 

“ To Tagadmdra Deb Kumar This angikai patto executed in the yeai 
1284 (1877) by Jogendra Deb Eaikat zarnindar of Peigunnah Baikantpur, &c , 
inhabitant of Awas station and zillah JaJpuguii showeth - • 

“ That your father, the late Eangu Barua in his lifetime and in the 
presence of his agnatic relations, Nilkomul Barua and Nend Barua and 
my kinsman Budden Chunder Das Eajjmata and others, and also in the 
presence of the late Kant Deb Surma, purohit gave you awa> to me for 
adoption both verbally and under a written deed I accepted the gifb and duly 
received the son (in adoption) , but I have not liitlierto made this fact known to 
any person in the hope that a son may be boiT> to me of my loins * T have in 
the meantime supported you and educated you Besides^ to provide against 
the contingency of my dying without leaving behind me .any son boin of my 
loins or taken by me m adoption, I, on Gheyt 1878 (9th April 1872), executed 
a will with permission for adoption, wherein 1 authorized Srimati Earn Jagdes 
wan Debi and Srimati Earn Jaganeswari Debi, and Srimati Earn Japeswan 
Debi, to take sons in adoption, each of these Earns to exercise this right on 
the death of the other Subsequently, on 10th Falgoon 1279 (20th February 
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1873), I executed a codicil to that will, and in that codicil I appointed the 
Bams as principal executors, and I appointed other men assistant executors to 
assist the Bams in the management and protection of the estate during the 
minority of any son who might be bom to me, oi of any son who may 
be received ui adoption either by me or by the Bams At present 1 am 
suffering from many diseases, and to this day no son has been bom to me of 
my loins The body is frail , who can say what lilll (which God forbid) 
may befall me Wherefore I have thought it proper to disclose the fact of my 
having taken a son in adoption, and accordingly I have received you in adop 
tion this day publicly, agreeably to the gift made by vour father, and I made 
you over to Srimati Bam Jagdeswari Debi, who is t468] your sister by youi 
former step mother I authorize you by this qngtkar patro to offer oblations 
of water and pinda to me and my ancestors aftei my death by virtue of > our 
being my adopted son Moreover, you shall become the proprietor of all the 
moveable and immoveable properties which I own and which I may leave 
behind , you shall become entitled to m> de7ia pawna (debts and dues), and you 
and your sons and grandsons shall enjoy and own them agreeably to the 
custonp^ of the family During youi lifetime, and as long as son or grandson 
of youiA is alive, the Bams shall not be able to take any other son in adoption 
under the terms of the will But should you die leaving behind vou neither a 
son begotten of your loins nor an adopted son, and without leaving a permis 
Sion for adoption (which God forbid), in that case the Bams may take a son 
in adoption under the terms of the will, and shall thereby protect the estate ’ 
It appears to have been the opinion of this Committee that such an estate 
as this of Baikantpur might by family custom be inalienable— Inland Lai 
Stng Deo v Maharaja Dheraj Gurtood Naraymi Deo (5 Moo I A , 82) liajah 
Udaya Adilya Deb v Jadub Lai Adilya Deb (I L R , 8 I A , 248 , 1 L B , 8 
Cal, 199) There is some evidence in this case of a family custom forbidding 
alienation by gift, and consequently by will, but their Lordships do not propose to 
enter into the question \\ hether there is sufficient proof of it, as they have come 
to the conclusion that, as Togendra had no power to adopt a son who would 
succeed to the estate, it did not pass to Bajeswar by the angikat patro Their 
Lordships feel no difficulty about Bajeswar being sufficiently designated as the 
object of the gift, although the adoption may not be valid They think the ques 
tion IS whether the mention of him as an adopted son is merely descriptive of the 
person to take under 'the gift, or whether the assumed fact of his adoption is not 
the reason and motive of the gift, and indeed a condition of it The words are — 
“ I authorize you by this angikai patro to offer oblations of water and pinda 
to me and my ancestors after my death b\ virtue of your being my adopted 
son Moreover, you shall become the proprietor of ‘ all the moveable and 
immoveable properties which I own and which I may leave behind , you shall 
become entitled to my dena patvna (debts and dues), and you and your sons and 
grandsons shall enjoy them agreeably to the custom of the family ’ He is to make 
the [484] offerings by virtije of being an adopted son, and, “ moreover, * he is to 
become the proprietor This is to be the consequence of the adoption In fact, 
the anyikar patro only states what would have happened without it The dis 
tinction between what is description only, and what is the reason or motive of 
a gift or bequest, may often be very fine, but it is a distinction which must be 
drawn from a consideration of the language and the surrounding ciroumstanoes 
If a man makes a bequest to his wife A B ’ believing the person named to 
be his lawful wife, apd he has not been imposed upon by her, and falsely 
hA to believe that he could lawfully marry her, and it ai^rwards appeafs that 
the marriage was not lawful, it may be thf^t the legality of the marriage is not 
essential to the vaJiicUt> of the gift Whether the marnage was lawful or not may 
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be considered to make no difference in the intention of the ^testator It is 
difficult to suppose a case similar to the present coming before the English 
Courts. Is ^Iktnson v Joughm (L B , 2 Eq , 319) a testator bequeathed 
bis real and personal estate to trustees, upon trust to permit his wife Adelaide 
to receive the net annual income thereof during her life, and after her death, if 
no child of his should attain twenty one, or be mained, in trust for his step- 
daughter Sarah Ward (the daughter of the supposed wife) for her absolute use 
The supposed wife and the testator went through the ceremony of marriage, 
she having represented herself to the testator as, and he having bblieved her to 
be, a widow, her husband being then ahve It was held by the Vice Chancel 
lor that the bequest to her was wholly void, but the bequest to the daughter 
was valid This was apnarently on the ground of the intention, the Vice 
Chancellor saying In my opinion there is no warrant for saying, where the 
testator knew this infant legatee personally, and intended to benefit her 
personally, that the language of the will is not a sufficient description ' 

In Nidhoomom Debya v Saroda Pei shad Mookerjee (L R , 3 I A , 253), a 
childless Hindu, by his will, directed as follows “ And as I am desirous 
of adopting a son, I declaie that I have adopted Koibullo Pershad, third 
son of my eldest brother, Saroda Pershad My wives shall pdtform the 
ceremonies according to [48S] the nhastras, and bring him up, and until that 
adopted son comes of age, those executors shall look after and superintend all 
the property, moveable and immoveable, in my own name or benami left by 
me, also that adopted son When he comes to maturity, the executors shall 
make over everything to him to his satisfaction ’ The ceremonies of adop- 
tion had been performed by one of the widows only, and the other brought a 
suit to recover half of the property This Committee held that she could not 
do so, that there was a gift of his property by the testator to a designated 
person, and it would be an altogether erroneous reading of the will to suppose 
that he intended the taking of his property by Koibullo to be entirely dependent 
on whether the wives chose, or did not choose, to perform the ceremonies The 
intention of the testator appears to have been the ground of decision in this 
case also, but both the words of the instrument and the nature of the property 
were very different from the instrument and property now in question In the 
present case, their Lordships are ot opinion that it was Jogendra’s intention to 
give his property to Rajeswar as his adopted son, ^capable of inhenting 
by virtue of the adoption, and the rule that it is not essential to the 
validity of a devise or beauest that all the particulars of the subject or object of 
the gift should be accurate is not applicable As the adoption was contrary to 
the customs of the family and gave no right to inhent, the angikai patro had 
not any effect upon the property It is, therefore, unnecessary to decide 
whether Bajeswar was an only son, or whether he was duly given in adoption, 
about which there was the usual conflict ot evidence 

In their Lordships opinion the decree of the Judge of*Rangpui was right, 
and they will humbly advise Her Majesty to rewse the decree of the High 
Court, and to dismiss the appeal to that Court, with costs They order the 
costs of this appeal to be paid by the respondent, Jagadindra Deb Baikat 

t Appeal hllowed 

Solicitor for the Appellant Mr T L Wilson • 

Solicitors for the ]^spondents Messrs Barroto a^d Rogers 

NOTBB 

Cl €U8T0«— ^ 

** Looking at the origin and history of the family, it appears to their Lordships that thd*^ 
question is not whether the general Hindu law is modified by a family custom forbidding 
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adoption, but wl^^heir, with nspeot to inhefitaniie, the family » governed by Hindu law, or 
by oastoms which do not allow an adopted son to inherit The onus oi praving that the 
adoption was lawful was upon the defendant, who relied upon it to defeat the plaintiff’s title 
If the family was generally governed by Hindu law, he might rely upon that, and then the 
onus of proving a family custom would be on the plaintiff ’ — (1885) 11 Cal , 468 at 476 

In the case of persons governed generally by the Hindu law, the burden of proving a 
custom derogatory to that law lies upon the person who asserts it — 21 All , 412 at 423 , 24 
All , 273 , 11 Gal , 463 at 476 , 10 Bom , 428 21 Bom 110 

In (1892) 20 Cal , 409 the parties were found to be Hindus observing Hindu ceremonies, 
and the only question being which school of law governed them, m the absence of anything 
to the contrary, they were held to be governed by the school prevalent in the locality where 
they resided 

II PERSONA DESIGNATA— DESCRIPTION— VALIDITY OF GIFTS— 

They (Their Lordships) think the question is whether the mention of him as an adopted 
son 18 merely descriptive of the person to take under the gift or whether the assumed fact 
of his adoption is not the reason and motive of the gift and indeed a condition of it ” — 
(1886) 11 Cgl , 468 at 483 

A bequest of property was made in these words ' I adopted my sister’s son He is my 
heir and will be the owner If after this agreement, a son is bom to me, half the property 
will be received by him and half by the adopted son tf more than one son are born to me 
the property will be equally divided among them, including the adopted son as brothers ’ 
It was held by the Privy Council that the adoption being invalid the bequest also failed , 
"The right of Murli Dhar (the adopted son) to inherit is based entirely on the fact that he was 
an adopted son adopted seven years previously in virture of a special custom This is not a 
similar case to that of Bvre^war Mookerjt v Ardha Chander Boy (1892) 19 Cal , 452 19 1 A 
101 in which the Will was made prior to adoption and the bequest was to the lad by 
name, for reasons independent of adoption though likely to lead to it nor does it come 
within the ruling of this Committee in the case of Ntdhoomom Debya v Saroda Pei 
shad Mookerjee (1876) 3 I A , 253 26 W R , 91 in which it was held that there was a gift 
of his property by the testator to a designated person (the words being I declare that I give 
my property to Koibullo whom I have adopted and that this gift was not dependent on the 
performance of certain ceremonies by his widows In the present case, their Lordships are of 
opinion that it was the intention of Dhanraj (the testator) to give his property to Murli Dhar 
as his adopted son capable V)f inheriting by virtue of the adoption and that as the adoption 
was invalid according to the general Hindu law and not warranted by family custom it 
gave no right to inherit, and the gift, therefore, had no effect upon the property ” Their 
Lordships were appaiently influenced by the fact that the scheme of the bequest was to give 
the son so adopted a right to share equally with natural born sons, upon a division 
of the property — (1906) 28 All , 488 33 I A 9'^ J A L J 416 10 0 W N 730 3 C L J 
594 1 H L T 171 reversing 24 All 195 

" In certain eases, * it has been held that a gift fails with an adoption (11 Cal 463 , 19 
Cal , 613 , 23 Bom 271) They aceall based upon the principle that the validity of the adop 
tion was regarded by the donor as a condition precedent to the validity of the gift On the 
other hand, it has been held in a senes of ca^es (3 I A 263 19 I A , 101 26 I A , 83 , 27 
I A , 162) thdt where the validity of the adoption is not of the essence of the transaction, 
the gift may be operatije even thougn the adoption fails," (1906) 11 C W N , 147 4 
C L J , 637 where the contrpotual obligations entered into on that footing were held binding 

Where the Will was to dispose of the property so as to provide for the spiritual benefit of 
he testator, and with this object in view, it directed the adoption of a certain boy and there 
^are bequests to him, and there were also directions for further adoption on his dying before 
the widow to whom a life estate wasjjiven, it was held that the adoption was a condition 
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pieoedent to tltie boy so named taking the bequest , — (1901) 9 C W K , dOb following (1898) 
28 Bom » 271 on appeal from 20 Bom , 718 

Where there was no mispprehension by the donor of his act though there might have 
been as to its effects a reference to the character supposed or believed to be conferred by that 
act was held not to make the validity of the gift dependent on the validity of the act — (1910) 
8 I C , 617 11 C W N , 147 

Where a person gave a gift to one described mam am son where the fact of his not 
being aurasa must have been within his knowledge, it was held that the descjription did not 
vitiate the gift — (1899) 22 Mad 383 on appeal from (1896) 20 Mad 167 

Gift to a certain person who was mentioned by name and described as adopted son — 
Gift valid though adoption held invalid — (1909) 31 All , 339 

The following were similarly decided — (1912) 37 Bom 116 (prostitute s adoption), (1902) 
26 Bom , 491 (1900) 24 Mad 214 (1887) 11 Bom 514 (1898) 23 Bom 296 

But m (1892) 16 Mad , 356 , (1887) 12 Bom 186 (1890) 15 Bom 565 the description 

was held to be condition precedent ^ 

In (1892) 19 Gal , 513 (on appeal from 12 Gal 686) whore the gift was to persons to be 
adopted by the widows, it was hold that the gift was to persons holding a particular character 
( fihebattship) and as the adoptions weic invalid the gift failed 

It should bo noted however that the condition should arise from a construction of the 
will *‘The rule that, whore the idl^ntity of the legatee is certain, the legacy will not be 
avoided by an inaccuracy in the description given to him \^ill bo destroyed if the Gourt 
permits itself to speculate, without proof upon what may have been the object of the testator 
m giving the legacy * per Lord GOTTBNHAM m Rtshton v Cobh (1889) 6 My & Gr 146, 161 
quoted with approval in Anderson v Berkley 1902) 1 Gh 986 ] 
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Lala Himmat Sahai Smgh Plaintifit 

versus 

Llewhellen Defendant ' 


Evidence — Admissibility of parol evidence to vary a written ci^ntract 
— Oral evidence when admissible to prove that consideration money, 
stated m contract to have been paid, has not been paid but 
has he^ applied in a way agreed on between the 
parties— Evidence Act (1 of 1872), s 92 

A deed of jmUnua oontamed a recital of the payment of the sum of Rr 2,000 as bonuR tc 
the plamtifi by the defendant the mode of payment being stated to be in cash m one lum| 
eum The plaintiff sued to recover the sum of Rs 1,850 alleging that only Re 150 hac 
been paid and not Bs 2,000 as recited in the putmva 4Thc defendant admitted that Rb 86( 
waB due, and as to the rtmainiiig Rs 1,000, alleged that at the time of the transaction, i1 
was agreed that the Rum of Rr 1,000 was to be retained by him on account of a debt due b\ 
one of the plaintiff a relation to him The plaintiff objected that the evidence to the agree 
ment set up by the defendant was inadmissible 

Held, that, inasmuch as it was open to the plaintiff under proviso 1 of r 92t of the 
Evidence Act to prove by oral evidence that the whole of the consideration money had not 

* Appeal from Appellate Decree No 2832 of 1888, against the decree of J F Stevens 
Esq , Judge of Sarun, dated the 21st of August 1883, modifying the decree of Baboo Kali 
Prasanna Mukherji, First Subordinate Judge of that district, dated the 24th of Juh 1882 

t [Sec 92 — When the termn of any such contract, grant or other disposition of property 
or any matter required by law to be reduced to ^he form of a 
Exclusion of evidence of document, have been proved according to the last section, no 
oral agreement evidence of any oral agreement or statement shall be admitted 

as between the parties to any such instrument or their repre 
sentativeH m interest, for ^the purpose of contradicting varying, adding to, or subtracting 
from, Its terms 

Protnso (1)-— Any fact may be proved which would invalidate any document, or which 
would entitle any person to any decree or order relating thereto , such as fraud intimidation 
illegality want of due execution want of capacity in any contracting party, want or failure 
of consideration, aor mistake in fact or law 

iVovtso (2)— The existence of any separate oral agreement as to any matter on which a 
document is silent and which is not incxmsistent with its terms, may be proved In con 
sidering whether or not this proviso applies the Court shall have regard to the degree of 
formality of the document 

Protnso (3)— ’The existence of any separate oral agreement constituting a condition pre 
cedent to the attaching of any odiigation under any such contract, grant or disposition of 
proper^, may be proved 

PAmso (4) — The existence of any distinct subsequent oral agreement to rescind or 
modify any siibh contract, grant or disposition of property, maj be proved, except in oases 
in which such contract, grant or disposition pf property is by law required to be in writing, 
or has been registered according to the law in force for the time being as to the registration 
of diocuments • 

Proviso (5)— Any usage or custom by which incidents, not expressly mentioned in any 
oontraot, are usually annexed to contracts of that description, may be proved Provided that 
the ntn nexing of such incident would not be repugnant to, or inconsistent with, the express 
terms ol the contract 

ProviBO (6)— ^Any fact may be proved which shows in what manner the language of a 
dooument is rudated to existing facts y 
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been pud, it was equally competent to the defendant, in answer to suoh case, to adduce 
evidence to prove the true nature of the contract, and that the consideration was different 
from that stated in the contract 

Heldy also, that the plea of the defendant substantially was that although the conside 
ration was fixed at Bs 2,000, there was a separate oral agreement to the effect that out of 
that sum the plaintiff wasf to refund Bs 1 000 on account of the debt due from his relative, 
and that on this ground the oral evidence tendered was admissible under proviso 2 of s 92 of 
the Act, the stipulation as to the refund of the Bs 1 000 not being inconsistent with the 
recital as to the consideration in the contract 

In this case the plaintiff was a part owner of certain mou/ahs which had been 
let out to the defendant, an mdigo planter, from 1281 to 1287 F inclusive 
After the oommenoement of the year 1288, and on the 29th April of 1881, 
a putowa pottah or [487] lease was executed by the plaintiff in favour of 
the defendant, and a kabuUat in similar terms was executed by the defendant 
to the plaintiff Both documents were registered on the day on which 
they were executed, and it appeared from them that the lease was to be for 
twenty years at a yearly rent of Ks 354 12 0 and a bonus of Bs 2,000 In 
each was a receipt clause to the effect that the plaintiff had received payment 
of the Bs 2,000 from the defendant Neither the pottah nor the kabtdiat had 
been handed over each remained with the person who executed it 

The plaint stated that the Bs 2,000 had not been paid by the defendant 
to the plaintiff , that the plaintiff had received only Bs 150 on the day of the 
execution of the documents , and he prayed ]udgment for the balance of 
Bs 1,850 with interest and costs 

The defendant, in his wntten statement, admitted that the Bs 2,000 had 
not been paid, and he disputed his liability to pay it on the following grounds 
For some years previous to the execution of the lease and the kabuliat, one 
Mohadeo Lai, a cousin of the plaintiff, had been in the defendant s indigo 
factory On examining the accounts of the factory it was found that a large 
sum of money had been misappropriated A panchayet was called which 
decided that Mohadeo Lai should pay up Bs 1,000 The latter was unable to 
do this when called upon, and he took the plaintiff to the defendant s factory, 
when, after some discussion, the plaintiff offered to grant the lease referred to 
above at a rent of Bs 364 12 0, and a bonus of Bs *2,000, agreeing at the 
same time to allow the defendant to retain out of the Bs 2,000 the Bs 1,000 
due to the defendant by Mohadeo Lai The defendant accepted this offer, and 
when the pottah and kabuhat where about to be written out, proposed that a 
clause to this effect should be inserted in each, but to this neither the plain 
tiff nor Mohadeo Lai would agree, because of the injury which might thereby 
be done to Mohadeo Lal*s reputation The pottah and kabuhat were then 
drawn up without any such clause and registered , and Bs 150 paid by the 
defendant to the plaintiff, who promised that he would come to the factory in 
a few days, for the remaining Bs 850, and givb a receipt in full for the 
Bs 2,000 He neglected to do this, however, and up to the institution of the 
[4S8J suit the pottah remained with him, while the kabuhat reryained with 
the defendant 

• 

In the Court of First Instanoe, the Subordinate Ju^e fixed the following 
issues “ (l) whether there was a contract between the parties that the sum 
of Bs 1,000 due to the defendant by Mohadeo Lai should be set off against 
the amount of Bs 2,000, which the defendant had to pay to the plaintiff in 
respect of the putowa ^ Was Mohadeo Lai a relative of the plaintiff ? (2) Can 
the defendant be miulft liable for interest ? (3) What amount is recoverable 
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by the plaintiff from the defendant ? ” The Subordinate Judge found all the 
issues in the plaintiff’s favour, and gave him a decree for the amount claimed 
by him This decree was reversed on appeal by the District Judge, who 
overruled an objection taken by the plaintiff, that the defendant was precluded 
by s. 92 of the Evidence Act from giving in evidence the arrangement relied on 
by him The plaintiff appealed to the High Court 

Mr Gregory (Baboo Hart Mohun Chtickerbutty with him) for the Appel 
lant — The agreement relied on by the defendant is no defence to the suit, as it 
was an agreement, the object of which was to stifle a criminal prosecution, 
and, therefore, against public policy [MiTTER, J — No The agreement 
regarded the payment of a debt which the panchayet found was due from 
Mohadeo Lai to the defendant ] At all events, evidence of that agreement 
should not have been received The defendant, in his written statement, 
admitted that only Bs 150 out of the Bs 2,000 had been paid It was on 
that footing the parties went to trial , and it was not competent to the defen- 
dant to seek to iibsolve himself from the consequences of his own admission 
by setting up an oral agreement contemporaneous with the written one 
contained in the pottah and kabuhat 

Mr O'Kinealy for the Bespondent — The only written contract between 
the parties is that contained in the pottah and kabuhat, and that contract 
states that the Bs 2,000 has been paid to the plaintiff If, therefore, no evidence 
of the oral agreement is to be admitted, which is the contention on the other 
side, it would be a sufficient answer to the plaintiff s suit to have produced 
and put in evidence the [4893 pottah executed by the plaintiff which states 
that the consideration has been paid, and this has been done Either the suit 
IS one which should be decided ofl the written documents alone, in which case 
the question is one of construction merely, and the plaintiff is out of Court, or 
it 18 one in which oral evidence should be admitted and, in the latter case, it 
would bo a gioss fraud on us were we to be prevented from showing the 
true nature of the oral agreement See Hem Chuuder Soor v Rally Ghvm 
Das (I L B , 9 Oal , 628) 

Mr Gregory in reply 

The Jad^ment of the Court was delivered by 

Hitteri J — This appeal arises out of a suit which was brought to recover 
the balance with interest of the consideration money due to the plaintiff under 
a deed of putowa executed by him in favour of the defendant The 
putowa recites that the bonus fixed was Bs 2,000, and it further recites that 
that amount had been paid to the plaintiff in cash in one lump sum 
The plaintiff’s case is that, although there is this recital, the whole of the 
consideration -money was not actually paid but only Bs. 150, and the 
present suit is brought for the balance The defence was that the plaintiff was 
not entitled to recover Bs 1,820 but only Bs 850, it having been agreed 
between the parties that the remaining Bs 1,000 were to be set off against the 
debt due to the defendant frpm one Mohadeo Lai, a relation of the plaintiff 

The lower Courts have allowed oral evidence to be adduced to prove the 
allegation made in the written statement of the defendant The Subordinate 
Judge upon <ihat evidence came tathe conclusion that the defendant’s case was 
not made out The IJistrict Judge upon the same evidence has come %o the 
opposite conclusion pe is of opinion that the allegation in the written state- 
ment upon this point was substantiated He has accordingly awarded a deeree 
m favour of the plaintiff^ for only Bs 850 

One of the questions raised before the lower Appellate Court was, whether, 
having regard to the provisions of s 92 of tho [490J Evidence Act, the defen- 
dant was competent to adduce eral evidence to vary the terms of the written 
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oontrajot between the parties The Distnot Judge, with reference to this pointy 
says Something has been said by the respondent’s pleader as to the operation 
of B 92 of the Evidence Act of 1872 in excluding oral evidence If the stipul 
ation as to payment in the deed bad been that the amount of the consideration 
was to be paid in cash, I am disposed to think that oral evidence as to the con 
temporaneous contract for a set off would have been inadmissible The fact is, 
however, that the plaintiff has followed the prevailing custom of untruly 
reciting in the deed, with some emphasis of diction, that he has already received 
the consideration in full, and that nothing whatever remains dud In these 
circumstances he can scarcely, with advantage to himself, in suing for a portion 
of the consideration, insist on the Court oonbning itself within the four corners 
of the document ” 

The same objection has been taken before us, and that is the only queh^tion 
for decision in this second appeal We agree with the District Judge that 
oral evidence was admissible to prove the defendant s allegation regarding the 
consideration money 

It seems to us that the plaintiff was allowed under proviso 1 of s 92 to 
prove by oral evidence that the whole of the consideration money had not been 
paid, although it was recited in the putowa pottah that it had been paid 
Under this proviso a party to a contract may prove a fact such as want or 
failure of consideration , but then if a party to a contract under that proviso 
be allowed to prove want or failure of consideration, it seems to us that his 
opponent would not be bound by the recital in the contract, but would be 
competent, m answer to the case made by the other side, to adduce evidence 
in order to prove that the ** consideration ’ was different from that recited in 
the contract This principle is laid down iff Shah Makhanlall v Snkrtshna 
Stngh [2 B L B (P G ) 44] The passage to which we refer is to be found at 
page 48 That was a suit for redemption of a mortgage, and the rate of interest 
fixed in the mortgage deed was 9 per cent per annum The mortgagor insisted 
that an account should be taken upon the footing of 9 per cent being 
[MO the stipulated interest The mortgagee, on the other hand, claimed 12 
per cent interest, and in support of that claim relied upon other transactions 
between the parties which he contended were part of the original moitgage 
transaction The Sadr Dewani Adalat allowed interest only at the rate of 9 
per cent per annum, that is to say, the rate fixed in the contract Their Lord- 
ships of the Judicial Committee, with reference to this point, say “ The rules 
of evidence and the law of estoppel forbid any addition to, or variation from, 
deeds or written contracts The law, however, furnishes exceptions to its own 
statutory protection, one of which is, when one party for the advancement of 
justice IS permitted to remove the blind which hides the real transaction, as, 
for instance, of fraud, illegality, and redemption, in such cases the maxim 
applies, that a man cannot both affirm and disaffirm the same transaction, show 
its true nature for his own relief, and insist on its apparent character to 
prejudice his adversary ” • 

Applying this principle to this case, it is quite clear that the plamtiff 
appellant cannot affirm that the recital in the contract is not correct^ and at the 
same time prevent the defendant from sho>\%ng the real character of the con 
sideralRon that was fixed between the parties If the plaintiff be allowed to 
show that notwithstanding the recital in the contract the consideration money 
had not been actually paid in, it would be open to the defendant, in answer to 
that case, to show that it was not paid, because the other side refused to abide 
by the real contract between them, which was that out of Bs 2,000 the amount 
fi^ in the contract, Bs 1,000 were to be set off against the debt due to the 
defendant from one Mohadeo Lai, a relation of the plaintiff 
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^ The District Judge has overruled this objection virtually upon this ground, 
and we think that his decision upon this point is correct 

There is also another ground upon which we think that oral evidence m 
this case was admissible What the defendant substantially stated was, yes , 
the consideration money was fixed at Bs 2,000, and it was to be paid in cash , 
but there was another separate oral agreement to the effect that out of Bs 2,000 
oon-[492]sideration money to be paid m cash, the plaintiff should refund to him, 
the defendant, Bs 1,000, being the amount of a debt due from Mohadeo Lsl, a 
relation of tbe plaintiff If that was substantially the agreement set up by the 
defendant, it seems to us that it comes within proviso 2 to s 92 of the Evidence 
Act, which IS to the following effect — 

The existence of any separate oral agreement as to any matter on which 
a document is silent, and which is not inconsistent with its terms, may be 
proved In this case the agreement would not be inconsistent with the terms 
of the written contract The stipulation that out of Bs 2,000 paid in cash the 
plaintiff was to refund Bs 1,000 in hquidation of a debt from one Mohadeo 
Lai, IS not in our opinion inconsistent with the recital as to the consideration 
in this contract 

Upon both these grounds, we are of opinion that the District Judge was 
right in overruling the objection taken before him by the plaintiff as to the 
inadmissibility of oral evidence to vary the terms of a written contract upon 
which the suit was brought The appeal is dismissed with costs 

Appeal dismissed 


^ NOTBB 

[PAROL EYIDEMCE RULE- 

It may be shown that cither there was no consideration or the consideiatiou was some 
tiling different from that recited — (1909) 10 G L J 27 c%t%nq 3 Bom , 169 6 Mad 6 , 
11 Mad , 213 , 11 Cal , 486 18 All , 168 , also 9 All 392 14 I C 65 , 21 I C , 878 

But in one case it was held by 3YL1NO and TYAB.T1 JJ , that it could not be shown that 
the amount of the consideration in a sale deed was a different sum — 25 M L J , 602 21 

1 G , 456 

A sale deed may be shown to be a deed of gift —8 A L J , 373 , contra, 28 Gal 70 

A term, orally agreed, not inconsistent with the written terms may be proved —(1910) 
TIG, 721 (reason for deducting rent) , (1909) 11 G L J 39 (mortgage , agreement to give 
possession and allow profits to bo taken) 

In 9 1 G , 340, a case very similar to this c isc of 11 Gal , 486,ABDUB BAHIM and AYLING, 
JJ , came to a different conclusion 

When one ]garty to a document is entitled to let in oral evidence, the other is equally 
entitled to do so — (1900) 6 C W N , 158 cUt^uj 11 Cal , 486 , 3 Bom , 169 J 
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Hindu widow — Probate — Interest — Revocation oj piobaU — Locus standi — 
Probate and Administration Act — Act V of 1881, s 60 

Where a will has been proved summarily , proof in solemn form pet testes will not, as a 
rule, bo required on the application of a person who had had notice, or had been aware of the 
previous proceedings before the grant of probate issued, and had then 'abstained from coming 
forward 

The widow of a Hindu testator who has died leaving sons has sudicient mterest to call upon 
the executor to prove the will in solemn form per testes 

This was an appeal from an order of the Judge of the 24 Pergunnahs rejecting 
an application for revocation of probate The order was as follows — 
” This 18 an application tor revo [493]|cation of probate which was granted 
a year ago The applicant is a widow of Jibe deceased, and her case is that 
she had no notice of the proceedings 1 do not believe this statement I find 
that the case lasted some time befoie the Judge, that there was an objection 
which was disallowed One of the witnesses to the will was a son in law of the 
deceased, and the Judge had no doubt that the will was genuine Besides, it 
is clear that the widow, i e , the present applicant, must have known of the 
application for probate and ha\o ratified the proceedings for she joined with 
the executrix in a petition to the Court of Wards It seems doubtful if the 
widow has any interest which will enable her to support this application, for 
she admits there are two sons, and they do not apply, noi does she apply as 
their guardian I reject the application ' « 

The applicant appealed to the High Court on the grounds (l) that 
there was just cause for revocation , (2) that the oiiginal proceedings were 
summary, and that neither general nor special citations were issued, (3) 
that the applicant should have been allowed to prove by evidence that she 
had no notice of the pievious proceedings and on other grounds not material 
to this report It was stated in one of the grounds of appeal that the objection 
referred to by the Court below, as having been disallowed, was so disallowed on 
the ground that the objector had no locus standi to interfere in the probate 
proceedings 

Mr Evans and Baboo Kali Kissen Sen for the Appellant 
Ii|r Phillips, Baboo Bhobany Churn DuH and Baboo Bash Bdhary Ohoss 
for the Respondent • 

The Judgment of the Court was delivered by * 

Pigot, J. — This was an application for revocation of probate of an alleged 
will of the deceased husband of the applicMt^ Th4 d eceased left two sons 

* Appeal from Order No 326 of 1884, against the order of H Beveridge, Esq , Officiating 
Judge of 24 Pergunnahs, dated the 13th of September lfi84 
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^ The appboation was made on three grounds ( 1 ) that the applicant was 
not cited and had no notio%of the proceedings , (2) that the will was a forgery , 
(3) that the executrix to whom the grant had been made was (as we understand 
by reason of her great age) imbecile 

[494] The District Judge refused the application first, he disbelieved that 
the applicant had had no notice on the ground that the proceedings taken when 
probate was granted had lasted some time before the Judge, and must have 
been known to the applicant , that she had by her conduct ratified the 
proceedings, as she did, after the grant of probate, 30 m the executrix m an 
application to the Court of Wards to take over charge of the estate He 
further intimated his opinion that her interest (and therefore her right to 
intervene) was doubtful as her deceased husband left two sons 

If it appeared that the applicant had had notice, or had been aware 
of the former proceedings before the grant of probate issued, and had abstamed 
then from coming forward, this would constitute a ground for refusing to allow 
her to intervene — ^see ItatcLijfe v Baines (2 8 & T , 486) , re Pttamber Qvrdhar 
(I L B , 5 Bom , 638) — unless perhaps it were made out that the circumstances 
leading her to believe that the will was not genuine had not come to her know 
ledge until after the grant of probate 

We do not, however, think that notice or knowledge of the proceedings 
before the grant was issued is so brought home to her on the face of the 
proceedings before us, as to justify a refusal of her application on that ground 
Nor do we think that the fact of her having, after probate had been granted, 
joined in the application to the Court of Wards, with the object of getting the 
estate out of the hands of the executrix (who is, as she aUeges, incapable of 
managing it), is enough to preclude her from being heard on this application, 
whatever effect that fact may have upon the enquiry into the genuineness of 
the will 

Upon the question of interest it appears to us that the widow, although 
there are sons living, has yet an interest in the estate such as to entitle her to 
come in under s 50 of the Act She is entitled to maintenance, and, if she pleases, 
to institute a suit, to have her maintenance made a charge upon the estate of 
her deceased husband She is not entitled, no doubt, to claim a partition , 
but she 18 entitled, if the heirs of her husband make a partition, to claim a share 
there is some authority for holding that this latter right is one of which she may 
be [495] depnved by express words in her husband’s will — see Comulmonee v 
Joygopaul (Mac Cons of Hindu Law, 90 , Morley on Part 26) The widow 
having an interest, comes in and alleges matter which is, under s 50, ground 
for revocation^ and coupling that section with s 83, must, if her application be 
granted, put the party propounding the will to proof of it, leaving it to her, 
when he has made his proof, to negati\e it, if she can, by such proof as she can 
give of the matter which she sets up 

No doubt her petition is drawn in a wholly erroneous fashion, and she 
sets up allegations which are* only appropriate to a suit against an executrix, for 
an account, for the appointment of a ^ceiver and for the like relief These, 
of course, must be disregarded , lyit she does also set up a case under s 50, and 
that case, we think, ought to be heard 

We may add that, as we understand from the record before us, the proceed 
ings which took plao4 when the grant was made related to the right of the 
person who objected to the will to be heard, and that his right being negatived, 
was not heard in opilosition to the grant of probate 

We agree in the view expressed by Markby, J , as to the object of s 234 
of the Succession Act, which is4iheBame as s 50 of the Probate and Admims- 
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tration Act There is no doubt a discretion vested in the Court in determmiilg 
whether or not to act under that section , but it must #e remembered that probate 
once granted in common form is final unless it be challenged m proceedings 
taken under this section We agree with what is said by MARKET, J , m the 
case before referred to at page 364, if there has been no previous contention, 
and the will has only been proved summarily, or in what is called common 
form in England^ that is without any opposition and merely ex parte to the 
satisfaction of the Judge, who can know nothing of the circumstances or the 
state of the family,” then he ought in all ordinary cases to have the will regu- 
larly proved afresh so as to give the objector an opportunity of testing the 
evidence in support of the will before being called upon to produce his own 
evidence to impeach it 

[496] We, therefore reverse the order of the District Judge, and order that 
the case be set down and heard before him under ss 50 and 83 of the Probate 
and Administration Act Costs to follow the result 

Appeal allowed 


NOTES 

[ Proof of will lu solemn form cannot be demanded by one who had notice or was aware 
of the summary proceedings , but it is otherwise if the same came to his knowledge after the 
grant of probate — 11 Cal , 492 5 Bom , 638 4 C W N , 767 27 Cal , 927 see also 19 

Bom , 671 , 18 Cal , 46 

As to who can be said to have an interest to apply for revocation of probate, see 10 Cal , 
19 ssipra 

Where the interest shown by the applicant for revocation of probate was her right of 
maintenance, the Court looked at the provisions of the will, and finding that it did not affect 
that right disallowed the application — (1900) 4 C W N , 602 approved in (1908) 8 C L J , 
489 12 C W N , 808 

A reversioner has sufficient interest — (1909)10 0 L J 263 likewise an heir — (1912) 
40 Cal 82 As regards the form of decree in such a. proceeding see (1909) 10 C L J 263, 

at 274 ] 
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APPELLATE CIVIL 

The 31st March, 1886 
Present 

Mr Justice Tottenham and Mr Justice Ghosb, 

Kartick Nath Pandy One of the Defendants 

versus 

Padmanund Singh and another ^ Plaintiffs * 

Receives — Power of Court to appoint a Receiver — Suit for arrears/)/ rent 
and ejectment — Bengal Act VIII of 1869, ss 23, 3^, 62 — Civil 
Procedure Code (Act XIV of 1882), ss 603^ 606 
Although having regard to the provisions of ss 23 and 52 of Bengal Act VIII of 1869, 
B 608 of the Oml Procedure Code would not apply to a suit brought under Bengal Act VIII 

• Appeals from Ongmal Orders Nos 376 and 377 of 1884, against the orders of Baboo 
Dwarkanath Mitter, Second Subordinate Judge of Bhagulpore, dated the 16th of November 
1884 
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of 1869, merely for arrears of rent , there is no provision in that Act which excludes the opera 
ti0n of s 603, when a suit is b||paght for recovery of the tenure itself When, therefore, a 
suit was brought under Bengal Act VIII of 1869 for arrears of rent and for ejectment of the 
defendant, 

Heldf that a Receiver of the rents and profits of the tenure might properly be appointed 
under the provision of s 603 of the Civil Procedure Code 

In these cases the plaintiff sued for the sum of Bs 36,000, as arrears of rent, 
and for ejectment of the defendants, under s 52 of the Bent Act The appli 
cations in the suits, which gave use to this appeal, were for the appointment 
of a receiver under the provisions of s 503 of the Civil Procedure Code The 
plaintiffs alleged that the defendants lease was about to expire, and that 
the greater part of the mehal was Chowh, and as it was the harvest season, 
unless a receiver were appointed, they would be unable to realise the greater 
portion of their claim as the defendants were heavily involved 

The Second Subordinate Judge, before whom the application was made, 
granted the prayer, and nominated a receiver, and the nomination was 
subsequently confirmed by the District Judge, on the motion being 

referred to him under s 505, who considered the appointment of a receiver 
not only expedient but imperative 

Against this order one of the defendants now appealed to the High Court 
on the ground that s 503 was wholly inapplicable to the case, and that a 
receiver could not be appointed to collect the rents and profits of the mehal , 
that the rents payable by the tenants formed no part of the subject matter of 
the suit, and could not therefore be made over to the custody of a receiver , 
and that the suit being under s 52 of the Bent Act, s 503 of the Civil Proce 
dure Code had no application 

Mr Bell and Baboo Kahkissen Sen for the Appellant 

Mr Puqh, Mr Twidah and Munshi Mahomed Ynsuf for the Bespondents 

The Judgment of the High Court (Tottenham and Ghose, TJ ) was as 
follows — 

These are appeals against an order of the lower Court, appointing a 
receiver to take charge of the property held by the defendants on a lease, in 
suits brought against them under s 52 of the Bent Law for recovery of arrears 
of rent and for ejectihent 

The learned counsel for the appellant contends that s 503 of the Civil 
Procedure Code, under which the order appealed against has been made, is not 
applicable to these suits He says that the suits are really for arrears of rent 
only, and the* ejectment of the defendants is merely incidental upon the non 
payment of the amoujit of the decree, whatever it may be, within fifteen days 
from the date of t^e decree He also contends that s 503 of the Code is not 
apphcable at all to suits brought under the Bent ^ct He points out that 
before the passing of Act X»of 1859, the landlord himself had the power under 
the old Begulations to appoint pnvate receivers called sazawals, but that that 
power was taken away by Act X of 1859 , and that m Act X of 1859 it does 
not appear that revenue officers, •who under that Act had to try rent suits, had 
any power to appoint receivers , and the learned counsel seems to contend that 
the present law also exoludes even the Civil Courts from the power to appoint 
receivers As to this matter we think it clear, on the words of s 34 of the Bent 
|jaw of 1869, that all the provisions of the present Code of Civil Prooe- 

dare apply to brought under that Act, save as in the Act otherwise provided 
There is no specific provision in Bengal Act VIII of 1869 which excludes the 
operation of s 503 in express f^rms The learned counsel, however, contends 
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that Sfi 23 and 52 of the Bent Law of 1869 together do in effect exclude the 
operation of s 603 of the Civil Procedure Code tor a 23 provides that no lease 
of a farmer or other landholder, not bearing a permanent or transferable 
interest in land, * shall be cancelled, nor the lease holder ejected otherwise than 
in execution of a decree or order under the provisions of the Act ” and a 52 
says that * the decree for ejectment shall specify tlie amount of the arrear, and 
if such amount, together with interest and costs of suit, be paid into Court 
within fifteen days from the date of the decree, execution shall be stayed ” It 
IS argued that the appointment of a receiver is tantamount to the eject- 
ment of the lease holder, and is therefore opposed to the provisions of ss 23 
and 52 If the suit were simply for the recovery of arrears of rent, there 
IS no doubt that s 503 of the Code of Civil Procedure would not apply But 
it seems to us clear that the suit really is one for the recovery of the tenure 
itself, and therefore s 603 will apply, unless Mr Bell is right in his contention 
that it IS excluded by ss 23 and 52 of the Rent Law We aie of opinion that 
these sections do not exclude the operation of s 503 of the Code The appoint 
ment of a receiver is not, we think, the same thing as the cancelment of a 
lease, or the ejectment of a lease holder As pointed out by the learned counsel 
on the other side, the possession of the receiver is not adveise to the lease holder, 
and could not be pleaded against him in any question of limitation The 
possession of the receiver is for the benefit of the parties to the suit We 
think, therefore, that the Court below had discretion to appoint a receiver in 
the cases before us That being so, we dismiss the appeal with costs 

Appeal dismtssed 


MOTES 

[The pos^eflftion of a rccei\er is not adverse to aru of the parties but is only for the 
benefit of the parties to the suit — 11 Cal , 496 2 C L T 602 at 611 17 Mad 501 50S ] 

[499] APPELLATE CIVIL 

The 10th ApiiU 
Present 

Sir Richard Garth, Kt , Chief Justice, and Mb Justice Mitter 

Dena Nath Banerjee and others Plaintiffs 

versus 

Han Dasi Defendant 

Second appeal, Interference on question of facts in— Remand of appeal hea'id by 
a Subordinate Judqe to Distnct Judge— Act XIV of^lSSU, s 666 

If, on second appeal it is found that certain material facts having an important bearing 
upon a question at issue m the suit have been omitted to bo considered by the lower 
Appellate Court the High Court will interfere with the decision of the lower Appellate Court, 
even though it be on a question of fact 

This was a suit for arrears of rent, the Rlaintiffs alleging that \he amount 
of the jumma held by the defendant was Rs 20 per annuip 

The defendant admitted that the amount of the %umina was originally 
Rs 20 per annum but pleaded that he had, on the 25th June 1862, purchased 

* Appeal under s 15 of the Letters Patent against the decree*of Mr Justice BEVERLEY 
one of the Judges of this Court, dated the 3rd of September 1684, in appeal from Appellate 
Decree No 631 of 1883 against the decree of Baboo Bhuban Chundra Mukherji, Subordinate 
Judge of Hooghly, dated the 29th December 1882, roveising the decree of Baboo Prasanna 
Coomar Sen, Munsiff of ^rampore, dated the 26th June 1882 


6 OAL —144 
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from plaintiff No 1 his six-anna share m the property under a kobala, and 
that he had since that date paid rent for the remaining ten annas at the rate 
of Bs 12 8 0 

It appeared from the evidence that the plaintifts and defendant had 
originally interchanged a»pottah and kabuhat on the 11th June 1862, and it was 
admitted that the pottah had been lost, and a second granted in its stead on the 
29th July 1862 On the 4th August 1862 the second pottah and the kobala 
were both registered by a person, who was the mokhtar of all the plaintiffs 

The Munsiff framed no issue as to whether the kobala was genuine, but 
as incidental to an issue which was framed as to the amount of the jumma 
at which the defendant held, he allowed evidence to be given as to whether 
the plaintiff No 1 had sold his six anna share to the defendant, and finding 
that the plaintiffs had failed to prove that they had ever collected rent at 
[500] Bs 20, and that he saw no reason foi disputing the kobala, gave the 
plaintiff a decree at the rate of Bs 12 8 0 

On appeal to thh Subordinate Judge the case was remanded to the Munsiff’s 
Court, m order that an issue should be raised as to the genuineness of the 
defenaant’s kobala, and on such remand the issue was found in favour of the 
defendant 

On the case again coming before the Subordinate Judge, the Couit reversed 
the finding as to the genuineness of the kobala, and gave the plaintiff a decree 
at the rate of Bs 20 per annum 

The ground for the Subordinate Judge's disbelief in the defendant's kobala 
being that the pottah of the 29th July 1862 purported to have been granted by 
all the plaintiffs, whereas if the sale of 25th June 1862 had really taken place, 
the pottah would have been granted by the plaintiff who owned the ten anna 
share only 

The defendant’appealed to the High Court on the question of the genuine 
ness of the kobala Mr Justice Bevebley was of opinion that the reasons 
given by the Subordinate Judge would have had some force had the second 
pottah been an instrument creating a new tenure between the parties , but 
seeing that the second pottah was given in place of the one lost and in corre 
spondence with the kabultat which the defendant had given, it was probable that 
this would sufficiently account for the name of plaintiff No 1 appearing in the 
second pottah, even though he might have in the meantime sold his right there- 
under He was also of opinion that the Subordinate Judge should have taken 
into consideration the fact that the person appearing at the Begistration Office 
on behalf of all the plaintiffs on the 4th August 1862, when both the second 
pottah and the koffala had been registered, was the mokhtar of all the plaintiffs , 
he therefore remanded the pase for the reconsideration of the Subordinate Judge 

The plaintiffs appealed under s 15 of the Letters Patent 

Baboo Jagat Chunder Bannersee for the Appellants contended that the case 
should not have boen sent back for the reconsideration of the Subordinate 
Judge, as the latter liad already clearly found as a fact that the defendant’s 
kobala was not genuine 

[Mil Baboo Bhohant Charan Dull and Baboo Tartusknath Sen for the 
Bespondeirt 

of the Court was delivered by 
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mttePt J — The principal question in this case is, whether the kobala set 
up by the defendant, and said to have been executed by one of the plaintiffs, 
Dena Nath, in 1862, is genuine or not ? 

It IS true that this is a question of fact, and the Subordinate Judge, on 
appeal, came to the conclusion that the document in question was not genuine , 
but if m second appeal it is found that certain material facts which have an 
important bearing upon the question at issue have been omitted to be consi 
dered, this Court has always interfered with the decision of the lotver Appellate 
Court, even if it be on a question of fact 

In this case the learned Judge of the Court, m his judgment, has pointed 
out certain facts which have a material beaimgupon the question, whether the 
kobala is genuine or not , he has also pointed out that these facts have not 
been considered by the Subordinate Judge That being so, we think that the 
case was properly remanded , but, under the circumstances, we think it right to 
add that the appeal will be remanded to the District Judge This appeal will 
be dismissed with costs 

Vfipcal dismissed 


NOTES 

[ A socotid appeal will he where there ib a finding without An> ovidenec to support it or 
if the finding is bated on irrelevant matters rr on a misconceptic n of what the evidence is, 
all these being cases of mhstantial error or defect \n procedure (CPC, 1908, sic 100, cl c ) — 
14 Cal , 700 at 747 17 Cal , 876 , 29 Bom , 1 IT Bom , 476 28 Cal , 179 20 Bom , 

763 A second appeal will also he to impeach legal conclusions drawn from findings of 
fact —19 Cal , 263 , 20 Cal , 93 at 98 24 Cal , 826 21 Bom 91 9 Cal , 309 12 Cal , 

93 16 Cal , 650 ] 
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APPELLATE CIVIL 

The 15th April, 1885 
Present 

Mr Justice Field and Mb Just ice Beverley 

Laidley and others Defendants 

versus 

Goui Gobind Sarkar Plaintilt 


Occupancy rights — Partnership holding a cultivating lease — Indigo concern 
as a cultivating ryot — Bengal Act VIII of 1869, s 6 
A firm owning an indigo concern and carrying on the manufacture of indigo, took, in the 
collective names of Robert Watson & Co a cultivating Icasef of certain lands, which they 
held continuously for more than twelve years cultivation of these lands being earned out b} 
the servants of the firm, and also by sub tenants « 

Held, that the lease must be taken to be a lease to the individuals who were at the time 
of the grant members of the firm and that under the circumstances* of the particular case 
they had obtained an occupancy right * 

CM] Queere, whether a right of occupancy could have been obtained in this case if the 
whole of the original grantees had died, either before the completion of the twelve years of 

* Appeaj[ from Onginal Decree No 171 of 1883, against the decree of Baboo Jugad 
Bundhoo Gangooly, O^ciating Subordinate Judge of Mo^rshedabad, dated the 4th of May 
1883 
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oooupation, or after acquiring a right of occupancy , or if it could be obtained, whether such 
right could, according to the custom of the locality, be transferred to persons subsequently 
admitted as members of the firm 

The test of a ryotee lease is, whether the lease has been originally granted for the purpose 
of cultivation, and if it has been so granted, it is none the less a ryotee lease though the lessee 
may happen subsequently to sublet 

This was a suit brought on the 30th June 1882 by one Gour Gobind 
Sarkar against the individual members of the firm of Eobert Watson & Oo 
(who were set out as being J W Laidley, T H Wardie for self, and as 
executor to the estate of the late J Dalrvmple, C B Skinner, A Magniac 
D Mathewson, George McLeod, B Jardine, J Johnstone, A D Dallas, G M, 
Bobertson, 0 H Hamilton, A Mathewson, J M MacDonald, I Stuart, J E 
Bullen-Smith, J J Paterson, J J T Keswick) to recover, with mesne profits, 
an eight-anna share of certain lands which had accreted to mehal Paraota 

The plaintiff allegea that he was the owner of an eight anna share of 
certain dearah lands, formed by alluvion after diluvion, of Paraota Goladoria, 
m zillah Moorshedabad, and that he had let out on lease this land to the defen 
dant company in 1267 for a term of ten years, and that bhe defendant company 
had executed in his favour the following kabuliat “ We, Eobert Watson and 
Company, do execute this kahuhat in the year 1267 to the following effect 
You are in possession by right of inheritance of the dearah lands formed by 
alluvion aftei diluvion of Taruf Paiaota Goladoria, together with Mozafa 
Godagaree, Shaker Mondle s dyer and other rnehals appertaining to your 
mother, the late Eadhamoni Dassya We applied for taking a jotc pottah, a 
pottah in respect of the above deal ah, consisting of about 2,488 beegahs of land 
as per measurement made b^y yourself, and being culturable and unculturable 
land, and land covered with water and sand, etc , a moiety of which is your 
putni right and lying between these boundaries, viz (here followed the bounda 
ries) We execute this kabuliat in your favour for a term of ten years, from 
the year 1267 to 1276, and on these conditions, that we shall annually [SOS] 
make measurement in the month of Aughran m the presence of the 
agents of both parties, and whatever lands shall be found fit for the cultivation 
of indigo, etc , we shall hold possession by cultivation of indigo, etc , and bv 
means of cultivation in bhag jote with the tenants, and after deduction of a 
moiety share of the oo sharer from the rent of those lands, at the annual rate 
of 11 annas ISgundas a beegah, we shall pay the remaining moiety to you 
If for any reason we do not cultivate the culturable lands, but keep the same 
waste, we shall not raise any objection to the reah^^ation of the rent thereof 
We shall continue to pay the rent of all culturable lands at the above rate To 
this effect we, having received a pottah execute this kabuliat of a temporary 
30 te 2nd Jeit 126X ” 

He further alleged that, on the expiry of this settlement, the defendant 
company again took a tempdrary jote settlement of the same land, for a further 
torm of ten years, on the same terms , that on the expiry of this last settlement 
m 1287 he^ took khas possession of these lands, but that the defendant 
company in 1287 forcibly interfered with such possession by sowing indigo 
on this land The* defendant company on being opposed took proceed- 
ings under s 530 of thh Criminal Procedure Code, which resulted in their being 
maintained m possession, and the plaintiff thereupon brought this suit for the 
purposes set out abovd The defendant company contended that they had 
acquired a right of occupancy in the land, and that the whole of the lands 
claimed by the plaintiff did not appertain to mehal Paraota, but that a portion 
thereof fell withmStheir own putm mehal Obdoynugger 
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The evidence showed that the defendant company cultivated indigo in 
bhag jote and mj jote in bhag by allowing tenants to sow indigo and 
choytali, the former being taken by the defendant company, and the latter by 
the tenants , the year following this double crop, the land being let out to the 
tenants at a certain rental for other cultivating purposes, and in nij jote by 
themselves cultivating indigo and letting out the land in the following year to 
the tenants for other cultivating purposes No evidence was howevei, given 
connecting the persons who entered into the kabiUiat under the collective 
name of “ Robert Watson Co with the persons who were made defendants 
in the suit 

£ 504 ] The Subordinate Judge found that the defendant company had held 
continuous possession of the dearah from 1267 up to the time of suit, partly 
in partly in bhag jote, and partl\ b\ lenting the land out to tenants , 

but he held (1) that thev could not, as dm putnidafs of an eight 
anna share in the inehal, create, by taking advantage of their jote lease 
of the other eight anna share of the dearah, a sub tenure which would last after 
the extinction of their dxirpittni right to the detriment of tlje piUmdai , and (2) 
that they could not acquire under b 6 of Bengal \ct of 1869 an occupancy 
right as tenants under themselves (3) that inasmuch as the defendants were 
members of a firm of capitalists, the members of which were liable to change 
and succession, they could not by any length of time acquire an occupanc\ 
right , he therefore gave the plaintiffs a decree for khas possession of an eight 
anna share in the lands together with toasUat 

The defendant company appealed to the High Court 
Mr Bell (with him Baboo Bhobam Charan DiUt) foi the Appellants 
contended that the case of Bai Komul Possee v Laidley (I L R, 4 Cal, 
957) should not be followed The lease in that case being an ijara lease, 
whilst the present lease was a cultivating lease, the observations made therefoie 
bv Mr Justice Tack&on, regarding the right of a firm to obtain an occupancy 
right, were obiter dicta and also cited the case of Caiman v Kylash Chunaei 
Boy Ghowdhry (25 W R , 117), and submitted that a firm could obtain a right 
of occupancy , and that the case of Piirga Pio^mino Ghosf v Kahdas Put 
(9 C L R 449) pointed out the test of a lyoteo lease 

Baboo Guru Das Bannerjee for the Respondent lelied on the case of Bai 
Komul Dossee v Laidlcy (I L R , 4 Cal , 967) * 

The Judgment of the Court (so far as is material for the purpose of this 
report) was as follows — 

Field* J (BEVERLti'i , J , concimtug) — It is contended that the defendants 
are entitled to a right of occupancy in the yellow coloured land as to which this 
appeal has been preferred, and also in the eleven dags coleured white and lying 
to the west of the land coloured yellow The Subordinate •Judge has decided 
[805} against the defendants in respect of this occupancy right upon the author 
ity of two cases, one of which will be found in 26^ W R , 117, and the other 
in I L R , 4 Cal , 957 We think that the present case is distinguishable 
from both these cases The report of the first case (Cannan v Kylo^ Chtmder 
Boy Choivdhry) is very brief The judgment of Macphp RSON, J , is as follows — 
“As regards the first ground of appeal, we think that thfere is nothing in it 
It may be, or it may not be, that Mackilligan had acquired aright of occupancy 
in this land But it is clear that the Agra Bank, which has been in possession 
only some six or seven years, cannot, merely as a transferee of Mackilligan s 
interest and relying on his previous possession, have any right of occupancy, 
unless the Bank’s landlord has admitted that it has such a right ’ In this 
passage the claim of the Agra Bank to a right of ^occupancy is negatived on two 
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grounds, first, that the Bank had been in possession only six or seven years , 
and, secondly, that being the transferee of Mackilligan’s interest, it was not 
entitled to any right of occupanoy which he might have had The learned Judge 
then proceeds '' We are asked to declare that the Agra Bank has a right of 
occupancy as standing in the place of a certain indigo concern, which held 
this land for more than twelve years But an ‘ indigo concern ’ or ' firm has 
no corporate or legal existence which we can recognise in a suit like this So 
far as the question of a right of occupancy is concerned, all that we can look 
at IS occupancy by particular individuals , and as far as such occupation of 
this land goes, the present appeal fails ” The report does not show the particu 
lar facts of the case with reference to which these observations of the learned 
Judge were made We do not know who were the persons who constituted 
the indigo concern or firm, or >?vhether their names were upon the record, or 
whether there was any evidence to show that these persons had held for 
twelve years after they had obtained possession The second case is the case 
of Bat Komul Douce v Laidley It is clear from the pottah given at page 
958 that this was a case of an ijara lease, and that it was not like the 
present case, which is a case of a jotedari lease, that is, a cultivating lease 
This being so, any observations that were made in the judgment in that 
[S06] case with respect to the rights of a ryot were obiter dicta Befernn^ to 
the case of Cannan v Kyla^h Ghunder Boy Ghoivdhry^ JACKSON, J , said “ In 
those observations we concur, and it would be impossible, we think, to hold 
that a firm or partnership could take a grant of land, and by arrangement amongst 
themselves, continuing for a series of years by changes in the partnership, hand 
over the land from one person to another undei the guise of a right of occu 
pancy ** These remarks are, we doubt not, quite correct as applied to the facts 
of that particular case , but at the same time we must bear in mind that as that 
lease was an ijaia lease (a lease of an interest intermediate between the 
zamindar and the cultivator), they were obiter dicta and are not binding as a 
precedent The learned Judge proceeds “ What the firm of Bobert Watson d 
Co took from the zamindar in this case was not a ryot's tenure for the 
purpose of ordinary agricultural use It was a tract of land amounting 
to an estate to be worked by them by means of caiutal for the purpose of 
carrying out a particular speculation ’ These latter observations have, in 
our opinion, no application to the fagts of the case now before us, and we 
think, therefore, that neither of the two precedents quoted is on all fours 
with the case which we have to decide The lease in the present case runs 
as follows — (Here followed the lease as set out above) We think this 
lease is on the face of it a cultivating lease, and that this question is not 
affected by the fact that the cultivation was to be that of indigo, or that 
the lessees happened to be manufacturers of the indigo when cultivated 
The test of a ryotee lease adopted in many decisions of this Court, and 
^now accepted by the Legislature, is whether the lease was originally 
granted for the puipose of cultivation, and if it was granted for that purpose it 
18 none the less a ryotee lease, though the lessee may happen subsequently to 
sublet Wa think then that this lease was a cultivating lease — a lease granted 
to the lessees for the purpose of Cultivating indigo , and so long as cultivation is 
contemplated, we thihk it is immaterial whether the cultivation intended is that 
of nee, jute, mdigo or other crop But then it is said that this was a lease granted 
to the firm of Bobett Watson d Co , and under such a lease particular indivi- 
duals cannot acquire [507] a nght of occupancy If this lease had been drawn 
up by skilled legal agency, instead of Bobeit Watson d Co , there would have 
been inserted the names of the persons who then were members of that 
partnership But inasmuch* as &e names of these persons could be 
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asoertained on the pnnciple id rertumest quod cerium reddt potest^ we 
think that this must be taken to be a lease to the individuals who were 
at that time members of the hrm of Robert Watson & Co If the lessees 
happened to be Hindus or Mahomedans, we think it would have been 
impossible to contend that occupation by them for more than twelve years 
under this lease granted for the purpose of cultivation would not have conferred 
upon them a right of occupancy, there being no clause in the lease to bar the 
acquisition of that right and we think that the same* result will follow in the 
case of lessees who happen to be Englishmen engaged in the manufacture of 
indigo, seeing that they cultivated tlie indigo in order to manufacture it If it had 
been pleaded that the original grantees undei the lease were all of them dead, that 
they had died either before the expiry of twelve years from the commencement 
of their possession under the lease, or after a right of occupancy had been 
acquired by them by twelve years occupation and if it were furthei contended 
either that the period of less than twelve yeais during which the original 
grantees were in possession could not be added, to the other subsequent period 
during which persons subsequently admitted as members of the firm were in 
possession, in order to make up the statutory period of twelve yeais or, again, 
that the right of occupancy acquired by the original grantees by twelve years 
possession could not be transmitted, oi transferred, to persons subsequently 
admitted as members of the firm — then in eithei of these cases, a question 
would have been raised which must have been tiied and determined , and it 
might well have been argued that in order to make up the statutory peiiod 
necessary to confer a right of occupancy, occupation of less than twelve years 
by the original grantees could not be added to ahy period of occupation by 
persons subsequently admitted as members of the firm , or, again, that a right 
of occupancy acquired by the original grantees could not be transmitted or 
transferred to persons subsequently admitted [308] as members of the firm But 
no such plea has been made, and no such question has been raised and we think 
that we ought not to assume, in the absence of pleading and evidence, that the 
whole of the grantees of 1267 are dead , that they died either before the com 
pletion of the twelve years occupation, oi that, having died after acquiring a 
right of occupancy by twelve years occupation, such right could not, according 
to the custom of the locality, be transmitted or transferred to persons subse- 
quently admitted as members of the firm In our view of the case we think 
that the grantees under these pottahs being pottahs for cultivation, pottahoi the 
nature of ryoti pottahs, could have acquired a right of occupancy There is 
nothing to show and no allegation that the original grantees who entered upon 
possession are dead, and if they have since held or cultivated (amd this culti 
vation may have been by their seiwants, or through sub tenants, hhag jotedai s 
and the like) they have acquired a right of occupancy The facts of the two 
cases quoted to us have no similarity to the facts of the cfise with which we>) 
have to deal, and we think that the law there laid down does not apply 

We, therefore, come to the conclusion that the defendants, having been for 
more than twelve years in the occupation of this land as cultivators, have 
acquired a nght of occupancy therein In this view we must reveriSe so much 
of the decree of the lower Court as declares the defendants not entitled to a 
nght of occupancy m the lands which have been declared to form a portion of 
the plaintifi’s estate, and we must further set aside so much of the decree of 
the Court below as awards to the plaintiffs mesne profits in respect of this land 

Appeal allowed in part 

NOTES 

C For this ease to be applied, as an instance of a firm acquiring occupancy rights, it should 
be shown that the onginal grant included the defendants or, in the case of transfers and 
devolutions, that the holding is by custom assignable (1901 7 0 L J , 475 
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The circumstancee at the inception of the tenancy are to be taken into consideration 
to decide the orginal purpose of cultivation, however it may have been cultivated sub 
sequently —11 Cal 601 29 Cal 707 P C (1912) 16 C L J 322 18 I C 471 at 473 
In 18 I C 471 (Cal ) at 473 this case ha& been explained as noHayingdown that because 
a man does not as a fact have any tenant under him he must be a raiyat whatever the nature 
of the holding , and the dicta of PlLLD J at p 506 had reference to the nature of the holding 
in the case which was a jotedart case 3 

[509] APPELLATE CIVIL 

The ^4th Aprtl, 1886 
Present 

Mr Justice Totti^nham and Mr Justice Ghose 

Jogi Singh Defendant 

versus 

Kuril Pehari Singh and another Plaintiffs 

Act XL of 1868, s — (Act VIII of 1869) — S7ut aqatnst minor — Permission 
to friend to defend — Presumption when no permission recorded by Court — 
Misdescription of minoi— Guardian — Minor — Act XIV of 1882, s 443 
A suit was brought against a mother ‘ for self and as guardian of A and B, minor sons 
of 0 deceased * at a period when Act VIII of 1850 was in force The mother had not taken 
out a certificate under Act XL of 1858, and no permission was recorded by the Court allowing 
the mother to defend on behalf of the infants under the provisions of s 3 of that Act A 
decree was made in the suit and in execution thereof certain pioperty belonging to A and B 
was sold and purchased by X the decree holder Subsequently on 4 s coming of age A and 
B,hy A hiB next friend instituted a suit against X and their mother to recover the 
property so purchased by X 

Held that under the provisions of Act VTII of 1859 it was not necessary to formally 
record sanction to the mother to defend under s 3 of Act XL of 185S and that the fact of 
sanction having been given might be presumed by the Court and that on the facts of the 
case such presumption was warranted 

Held, also that though A and B were not properly described in the previous suit, it was 
a mere defect in form and did not affect the merits of the case being in accordance with the 
prevailing practice at the time when the suit was brought, and that there is no authority for 
saving that when minors have been really sued though in a wrong form a decree against 

them would not be valid 

• 

The facts of this case were as follows — On the 4th August 1871 Mussuminat 
Jhalo Koeri, who was the mother of the plamtijBFs, jointly with her deceased 
husband’s brotheios Chet Narain Singh, executed a mortgage bond in favour of 
the defendant Jogi Singb On the face of the bond it appeared that Mussummat 
Jhalo Koeri purported to Be acting “ for herself and as guardian of Kunj Behan 
Singh and Nanku Singh (the plaintiffs), minor sons and heirs of Pheku Singh, 
deceased • She had not, however, taken out a certificate under Act XL of [810] 
1858 Jogi Singh subsequent!^ brought a suit on the bond, and obtained a 
decree on the 29th June 1875, in execution of which he brought to sale the 
property in dispute Ai this suit, and at the execution sale purchased it himself 
In bis plaint Jogi Singh made Chet Nanan Singh defendant, and also sued 
Jhalo Koeri “ for self 'and as guardian of Kunj Behan Singh and Nanku Singh, 

• Appeal from Appellate Decree No 364 of 1884 againet the decree of W Verner, Esq , 
Judge of Hhagulpdure, dated the 19^1 of December 1883, reversing the decree of Hafez Abdul 
Karim, Khan Bahadur, Subordinate Judge of that district, dated the 10th of June 1882 
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minor sons of Pheku Singh, deceased ” , and it appeared that throughout the 
proceedings in that suit Jhalo Koeri and the minors were described m 
these terms 

Kun] Beha(i Singh having now attained majority, instituted this suit 
along with his brother Nanku Singh, who was still an infant, and fov whom 
Kunj Behan Singh acted as next friend, against Jogi Singh, to recover their 
share of the property so purchased by him, and they made their mother Jhalo 
Koeri a party defendant Jhalo Koeri took no part in the suit, and did not 
appear oi defend 

The plaintiffs' case was that their mother Ihalo Koeri executed the bond 
on her own account, and that as she had not obtained a ceitificate under Act XL 
of 1858, she had no authority to deal with their property or bind them , that 
there was no legal necessitv for the loan for which the bond was given , that 
they were not parties to Jogi Singh s suit, and weie not bound by the proceed- 
ings therein, and that thedeciee in that suit was obtained b> fraud and 
collusion Jogi Singh traversed the whole of the plaintiffs allegation, and 
alleged that then mother had been acting as then guardian and manager since 
the death of their father, and that he had made them parties to his suit, and 
they w^eie represented therein by her He further contended that the suit was 
barred by limitation, inasmuch as it was brought more than one year after an 
application had been made to the Collector for transfer of names in respect of 
the share of the property in suit 

Amongst the issues the following were raised — 

(1) Is the suit barred by one year's limitation > 

(2) Was the decree, under which the property m suit was sold, fraudu- 
lently obtained by Jogi Singh ? 

(3) Was the bond of the 4th August 1871, on which the decree m 
question was passed, executed by Jhalo Koeri as guar [Si Indian of the 
plaintiffs, and was the suit instituted by Togi Singh instituted against her 
in a similar capacity, and was the decree therein passed against her as such ? 

(4) Did the plamtids shaie m the property pass under the sale in 
execution of the decree ^ 

(5) Was the loan contracted for legal necessity ^ 

The Subordinate fludge decided all the issues in favour of the defendant 
Jogi Singh, except that of limitation, and m the findings of fact the lower 
Appellate Court concurred Upon the question as to whether the plaintiffs 
were parties to and properly represented in the suit instituted on the bond by 
Jogi Singh, the Subordinate Judge, after discussing at some lengtlf the followmg 
cases which were cited and relied on by the parties — Shetafutoollah Chotudhry 
V Sreemutty Abedoonnsa Bibee (17 W E , 374) , Komul Chunder Sen v Surbessw 
Doss Ooopto (21 W B , 298) , Hunooman Per sand Panday v^Mussamut Babooee 
Munras Koonweree (6 Moo I A , 393) Ishan Ciiunder Mitter v Buksh Ah 
Sovdagur (Marsh, p 614) , Taiinee Churn Ganqooly v Watson & Co (12 W R , 
413) , Modhoo Soodan Singh v Bajah Prithee Bullub Paul (16 W E , 231) , 
Junghee Lall v Sham Lall Misser {20 W R., 120), Makbul Ah ^ Srimatti 
Masnad Bibi (SB L E , 54) , Buzrung Sahoy Singh v« Mussanmt Mautora 
Chowdhran (22 W E , 119) , Mongula Dossee v Sharoda jQossee (20 W B , 48) , 
Mnnamoye Dabia v Jogodishurt Dabia (I L E 5 Cal , 450) , Saikh Abdool 
Kureem v Syud Jaun Ah {16 Vf R, 56), Noggen^ro Chundro Mittro w 
Sreemutty Ktshen Soondory Dassee (19 W E , 133) — decided the question m 
favour of the defendant, also finding that no collusion or fraud had been 
practised, that there was legal necessity for the ban, and that the suit was not 
barred by limitation, and consequently dismissed the plaintiffs' suit with costs 
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The lower Appellate Court agreed with the Court below upon all findings 
of fact, but considering itself bound by the C818] decisions in Sreenaram 
Mitterv Sreemutty Ktshen Soondery Dassee (llB L E , 171), Mnnamoye Dabia 
V Jogodtshun Dabta (I L E 5 Cal , 450) , and Durgapersa^ v Keshopersad 
Singh (I L E , 8 Cal , 656) , held, that the minors were not legally represented 
in Jogi Singh s suit, and were not bound by the decree Dr proceedings therein 
That Court was, however, of opinion that so far as the wording of the plaint 
mthat suit went it was suflhcient under Act VIII of 1859 to constitute the 
minors defendants 

Agreeing with the lower Court, therefore, upon the question of necessity, 
and the absence of fraud or collusion, the lower Appellate Court reversed the 
decree, holding that the plaintiffs were entitled to a decree declaring their right 
to the possession of the property in dispute on their repaying to the defendant 
Jogi Singh one half of the consideration money for the bond, together with 
interest up to the date when he obtained possession of the property under 
dispute 

Against that decree the defendant Jogi Singh appealed to the High 
Court, upon the ground that the decree obtained by him was binding upon 
the plaintiffs, and that his purchase was valid and could not be set 
aside, and the plaintiffs filed cross objections, contending that they were 
entitled to recover the property without repayment of any portion of the bond 
debt, and that even if liable to pay anything, all they could be legally made to 
pay was half the purchase money paid by Togi Singh, and not half the debt 
due on the bond as held by the Court below 

Mr 2i Twidale and Baboo Anund Oopal Pabt for the Appellant 

Baboo Mohesh Chunder Chowdry and Baboo Sakgram Singh for the 
Eespondents 

The Judgment of the High Court (Tottenham and Ghose, TJ ) was 
as follows — 

This was a suit to recover possession of certain properties which were 
purchased on the 4th April 1876 by the defendant No 1, Togi Singh, who is the 
appellant before us, at a sale in execution of a decree The plaintiffs are the sons 
of one Pheku [818] ^ingh , one of them is a minor, and the other has attained 
majority During their minority, ChetNarain Singh, then uncle, as also their 
mother on her own behalf and on behalf of her sons, executed a mortgage bond for 
Es 1,700 A decree was subsequently obtained upon that document in June 
1875, and in execution of that decree the properties m suit were sold and pur- 
chased by the defendant The plaintiffs biought the present suit in January 
1882 to recover possession of their share of the properties thus sold to the 
defendant upon the ground that there was no legal necessity whatever for the 
loan contracted by the mother , that the decree was a fraudulent one , that in 
the suit in which the said decree was obtained they were no parties , and that 
at the sale their interest in the family property did not pass 

The defendant Jogi Singh denied the above allegations, and contended that 
he had acquired a valid title to tfie property by the purchase 

There were several issues raised m the Court of First Instance, but they 
were all decided in faVour of the defendant That Court found that there was 
legal necessity for the loan , that both in the bond and in the suit in which the 
d^ree was obtained, the minors were properly described and represented , and 
tliat, although no formal order was recorded by the Court giving permission 
to the moeher under s 3, Act of 1858, to act for her minor sons, yet inas- 
much as she was made a defendant m the case as guardian of the minors, 
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and defended the suit as such guardian, and the Court admitted her defence 
and decided the case accordingly, and the said decision had become final and 
conclusive, it should be understood that the Court had given the permission m 
question ” The Court of First Instance further found that the decree was a 
bond fide one, atiid that the defendant had acquired a good title at the sale 

The Court of Appeal below has concurred with that of First Instance m all 
points, excepting in this, that it holds, following certain precedents quoted m 
its judgment, that inasmuch as the mother had no certificate under Act 
XL of 1858, and “it not being apparent” that under s 3 of that Act 
she had permission given to her to defend the suit on behalf of her minor 
sons, the minors were not represented in the said suit, and, [ 514 ] therefore, 
the decree was not binding upon them The Judge at the same time observed 
that he was not prepared to say that, if “ unaided by decisions, ' he should 
not himself concur in the conclusion of the Sub Judge, but the “weight of 
authority ” being opposed to that view, he was of opinion that the plaintiffs 
wore entitled to recover, but subject to the payment of a moiety of the money 
found to be due under the mortgage bond aforesaid, they ^the plaintiffs) at the 
same time getting credit for the sum of Bs 1,062 6 paid bv their mother during 
their minority 

The defendant has appealed against the said decision upon the ground 
that the decree in execution of which the property was sold was under the 
circumstances set out in the judgment of the first Court binding upon the 
plaintiffs, and that he had acquired a valid title under his purchase The 
plaintiffs have filed cross objections insisting that an unconditional decree 
should have been given to them 

It will be observed that the decree in execution of which the property 
was sold was made at a time when the old Procedure Code, Act VIII of 1859, 
was in force, and which did not contain a chapter like chapter XXXI which 
we have in the new Proceduie Code, ana which provides in s 443 that “ where 
the defendant to a suit is a minor, the Court, on being satisfied of the fact of 
his minority, shall appoint a proper person to be guardian for the suit for 
such minor, etc , etc ’ If we had to consider the provisions of the present 
Procedure Code with reference to what was done in the previous suit in regard 
to the minors, we should feel grave doubts as to whether there was any appoint- 
ment of a guardian ad and whether the plaintiffs were parties in that 

case But, as we have already observed that suit was not governed by the 
rules laid down in the Code of 1877 What we have to do in the present 
instance is to consider the provisions of the Procedure Code of 1859, read with 
B 3, Act XL of 1858, and determine whether there was such a material defect 
in the procedure of the previous suit in regaid to the minors, as to render it 
incumbent upon us to say that the minors were not properly represented, and 
that the decree passed in that suit was not binding upon them Now, s 3 of 
Act XL of 1858 provides that no person shall be entitled to institute or defend 
a [ 315 ] suit connected with a minor s estate, of which he claims charge until 
he shall have obtained a certificate under the Act but that when the property 
IS of small value, or for any other sufficient reason che Court having jurisdic 
tion may allow any relative of the minor to institute oi* defend a suit on his 
behalf, notwithstanding no certificate had been granted The question then 
arises, whether, in the previous case, the present plaintiff^s mother was allowed 
by the Court in which the suit was instituted to defend it on their behalf If 
we were prepared to hold that under the law there must be a WTitten permission, 
we should have felt ourselves bound to hold that such a permission having not 
been recorded the minors were not represehtetf m that case But we do not 
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understand the law to be so, and in this view we are supported by a ruling of 
this Court in AuJchtl Chunder v Trtpoora Soonduree (22 W B , 626) It is 
indeed true that in one of the oases referred to by the Judge of the Court below 
a Divisional Bench of this Court in Mnnamoye Dabta v Jogodtshim Ddbia 
(I L B , 5 Cal , 460) was of opinion ** that the permission must be formally 
recorded, as it is an act of judicial discretion which is necessarily open to appeal ", 
but it will be observed in the first place that the suit in that instance was governed 
by the Procedure Code of 1877 and not that of 1869 , and, in the second place, 
it was not necessary, as we understand the case, for the learned Judges who 
decided it to come to any decision upon this matter , and, in the third place, 
the unrecorded order of the Court (supposed to have been made) allowing the 
mother to appear for the minor was made, in the course of the same proceedings 
which were the subject matter of appeal to this Court, and therefore the whole 
of the proceedings having been before this Court in appeal, the learned Judges 
were in a position to pronounce, and were authorized to pronounce, 
judgment upon the question of the regularity or otherwise of the pro 
ceedings in connection with the appearance and representation on behalf 
of the minors Ati order like this is not by itself subject to appeal, but 
if the case in which the order is made is appealed against, its propriety 
and validity may be determined by the Appellate Court But, in the present 
instance, the action of the Court m allowing the mother to defend this 
Cfll«3 suit on behalf of her minor sons is not before us in appeal What we 
have to determine is, not whether the Court was right in allowing the mother 
to represent the minors and to defend the suit on their behalf but whether, 
as a matter of fact, the Court did allow her to do so Upon this matter, the 
Court of First Instance, upon a consideration of the whole of the circumstances, 
came to the conclusion that it was to be presumoil that the Court did 
accord such permission to the mother The learned ludge of the Appellate 
Court does not m any way disagree with the first Court in this conclusion, but, 
on the contrary, observes “ I am not prepared to say that, if unaided by 
decisions, I should not myself concur in this finding of the Sub ludge '' 

That being so, it really comes tobe a question of fact, viz , whether thecon 
elusion arrived at by both the Courts below in this matter, viz , that under the 
circumstances permission may be presumed to have been given, is erroneous in 
law We are of opinion that the grounds upon which the Courts below have 
proceeded are such as legitimately warrant such a conclusion, and we are 
unable, nor are we called upon to disturb the same 

Besides the case referred to above, vi/ , Mnnamoye Dabia v Jogodishun 
Dabta (I L*B , 5 Cal , 450), the learned Judge of the Court below has relied 
upon two decisions of the Privy Council, viz , Srinaratn Milter v Sreemutly 
Kishen Soondery Dassee (11 B L E , 17l), and Dnrgapcrshad v Keshopersad 
Singh (I L B , 8 Cal , 656) 

In the first of these two cases, the suit was for setting aside two deeds for 
the adoption of a child, and it was brought against Sri Narain Mitter for 
himself and guardian of his minor son ” The Judicial Committee, being 
evidently of opinion that the mincw was not properly described, held that the child 
was no party to the suit, and then made the following observations “ If the son 
had been made co defendant, it would have been necessary to have a guardian 
appointed for him If the child was adopted his natural father was not his guar 
dian On a suit by the plaintiff to set aside the deeds upon the ground that there 

had been no adoption, the plaintiff had no more authority to constitute 
the father the guardian of his son, by suing him as guardian, than the father 
would have had to constitute *tbe plaintiff the guardian of the child if he had 
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sued her for a declaration that the child had been validly adopted If the father 
really refused to give the child in adoption, because he did not desire to have 
him adopted, he was not a proper person to protect the child's interest, or likely 
to make the best case in his behalf in a suit to declaie the adoption invalid ” 
What the Judicial Committee held, was that, in the circumstances of that case, 
the defendant could not be constituted guardian of the minor, and that the 
minor was not represented by his natural father That case is, therefore, really 
no authority for the question which the learned Judge had to decide in this 
case, and it will be observed that the remarks of the Judicial Committee were 
made in appeal against the judgment of the lower Court in the suit in which 
the minor was said to have been sued against through his guardian In 
the present instance, the proceedings of the suit which was instituted against 
the minors are not before us in appeal 

In the other case, namely, in the case of Durgapershad \ Keshopersad Siiigh 
(I L E , 8 Cal , 656), it appears that the suit in which the pievious decree 
was obtained was brought against the minors undei the guardianshqj of both 
their uncle and mother An ex parte decree was m the,first instance passed 
against both the defendants , but subsequently, upon application by the mother, 
the Court revived the suit, but eventually struck off the name of the mother 
and did not allow her to appear as the guardian of the minors It seems to 
have been contended that the uncle was the guardian, but the Judicial Com 
mittee held that he was not so, he not having obtained a certificate under s 3, 
Act XL of 1858 No question seems to have been raised as to whether or not 
the uncle had been permitted under the proviso to s 3 to defend the suit on 
behalf of the minors , and, indeed, in the circu'mstances of that case, the 
question could not be raised The decree was an ex parte one There was 
no appearance at all on behalf of the minors, and therefore [518] the Court 
was not called upon at any time during the progress of the suit to exercise the 
disci etion vested in it by the proviso to s 3, Act XL of 1858 That being so, 
the only question before the Judicial Committee was whether the suit was 
brought against the minor represented by a legal guardian In this view of 
the matter, it appears to us that the decision in that case does not help us in 
deciding the questions raised on the present occasion 

Being of opinion, as already expressed, that s 3 of Act XL of 1858 does 
not require any written order allowing the next friend to sue or defend a suit 
on behalf of the minor, and that the Courts helow have rightly found that such 
a permission might be presumed in this case, we cannot but hold that the 
minors were duly represented in the previous suit, and are therefore bound by 
the result thereof And we may observe that the view which ^e take of this 
matter accords with that expressed by the Allah ihad Bigh Court in Kedar 
Nath V Debt Dm (I L E , 4 All , 165) 

There is one other point that we think we ought to notice It was a 
point that was raised by the learned vakeel for the^ respondent, \iz , that the 
minors were not properly described in the previous suit This is indeed true , 
but this was merely a defect in form — a defect which does not, in qur opinion, 
affect the true merits of the case The description that was given of the 
minors was in accordance with the prevailing practice at •the time when that 
suit was brought , and we agree in the view expressed by a Divisional Bench 
of this Court in holding “ that there is no authority for saying that where the 
minors have been really sued, though in a wrong form, ta decree against them 
would not be valid " — Ortsh Chunder Mookerjee v Miller (3 C L E , 17) 
See also Komul Chunder Sen v Surbeesw Doss Ooopto (21 W E , 298) The 
decree against the minors was obtained, and ttfe sale took place in execution 
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in the year 1876, and we think it would not be right, after this length of time, 
to unnp all that has taken place, and disturb the title which the defendant 
acquired so many years ago 

Cdf 9] Upon all these considerations we are of opinion that the decree of 
the lower Court should be set aside, and that of the first Court restored, with 
costs 

— Appeal allowed 

NOTES 

lit a minor is properly represented in a suit or proceeding by a next fnend or guardian, 
the minor is bound by the decree even though the next friend is not formally appointed by 
the Court —11 Cal , 509 , 14 Cal , 159, at 162, F B 

In the recent case of 36 Mad , 295, where the question related to compromise, the Privy 
Council held that the formalities of the CPC, when a minor is a party to the suit, are 
imperative 

A suit instituted by a minor without a next friend is merely an irregularity which can 
be waived by the conduct of the defendant — 19 Mad 127 , but not so in the case of a minor 
being sued without a guardian , it is a nullity — 24 Cal , 25 24 All 383 , 28 All 137 , 12 
Bom 18 ] 


[ 11 Gal 619 ] 

APPELLATE CIVIL 

The 29th April, 1886 

Present 

Mr Justice McDonlll and Mr Justice Macpherson 

Lai Mahomed Defendant 

versus 

Kallanus Flamtiii 

Emdenoe— Estoppel of tenant — Act I of 1872, s 116 — Derivative title 
A, a ryot, being in possession of a certain holding, executed a kaJbuhat regarding this 
holding in favour of B (who claimed the land, in which the holding was included, under a 
derivative title from the last owner), and paid rent to B thereunder 

Held that A was not estopped by s 116 of the Evidence Act from disputing B s title 
The words “ at the beginning of the tenancy ” in s> 116 f of Act I of 1872 only apply to 
cases in which tenants arp put into possession of the tenancy by the person to whom they 
have attorned, and not to cases in which the tenants have previously been in possession 

This was a suit for arrears of rent 

The plaintiff alleged that he had obtained an ijaia pottah for ten years, 
from Kartick jL287, of an eight anna share in a certain mouzah from Mahomed 
Ismail, Mahomed Eayashin, Shamshenessar Bibi, Azizanessa Bibi and Shaban 
Bibi That one Sheikh Lai Mahomed had, subsequently to the execution of 
the ijara pottah, executed in Baishakh 1288 a kabuliat for three years on 
account of a certain jote in this mouzah, which lote had formerly been held 
by Sheikh Lai Mahomed udder Mahomed Ismail, and that the rent of this jotc 
being in arrears, he brought this suit for the purpose above mentioned 

* Appeaf from Appellate Decree J^o 2222 of 1883 against the decree of Baboo Parbati 
Ooomar Mitter, First Subordinate Judge of Mymeusmgh dated the 18th July 1883, reversing 
the decree of Baboo Hart Nath Rai, Munsiff of Bazitpore, dated the 14th of February 1683 
t C ll^ — tAiant of immoveable propert> , or person claiming through such 
tenant, shall, dunng the continuance of the tenancy, be permit 
Estoppel of tenant . ted to deny that the landlord of such tenant had, at the begin- 
ning of the tenancy, a title to such immoveable property , and 
no person who came upon any immoveable pro^rty by the license of the person in possession 
thereof shall oe permitted to deny that such person had a title to such possession at the 
tune when eiloh license was given 3 * 
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The defendant denied that the persons underwhom the plaintiff claimed had 
had any right in the mouzah, and stated that he had never paid rent to any of 
them He further stated that one Ekram Hossain was originally the owner of an 
eleven anna share in this mouzah, and that he had paid rent to him for the 
land for [flSO] which rent was now claimed, and that after Ekram ’s death he 
had paid rent to Soorja Mia and other heirs of Ekram Hossain , that Mahomed 
Ismail and certain others of the hens of Ekram Hossain had been deprived of 
their share in the estate by a deed of mtmangsapaira, and, althQugh they had 
since attempted to get possession, they have failed to do so He further 
stated that he had executed the kabuhat under coercion 

The only issue framed was whether or no the kabuhat had been executed 
under coercion 

The evidence showed that the defendant had formerly paid rent to Ekram 
Hossain, and after his death to Soorja Mia and other heirs of Ekram Hossain, 
but that since the execution of the kabuhat it was admitted that he had paid 
rent to the plaintiff , that in 1287 the nlaintiff had built his sudder cutcherry 
on the premises in dispute, and had forcibly compelled the defendant and 
others to come and execute kabiihats The plaintiff gave certain evidence 
denying that coercion had been used 

The Munsiff considered that no issue regarding title to the land ought to be 
raised, section 116 of the Evidence Act precluding the defendant from disputing 
the plaintiff’s title, the defendant having admitted the execution of the kabuhat 
and the subsequent payment of rent under it, and that the only question to be 
decided was whether or no the kabuhat had been obtained by coercion , and as 
to this he held that taking into consideration the terms which were imported 
into the kabuhat, and the evidence given by the defendant as to the means 
employed m getting the kabuhat, and the unreliable evidence given by the 
plaintiff in contradiction, coercion had been proved, and he, therefore, dismissed 
the plaintiff’s suit 

The plaintiff appealed to the Subordinate Judge, who held that the defen 
dant having admitted execution of the kalmhat, the onus was upon him to prove 
that coercion was used , that there was no reliable evidence to show that the 
kabuhat was obtained by coercion , and that supposing even that there had 
been, this fact would not make the kabuhat void, *as the defendant had 
ratified the contract by paying rent to the plaintiff, and after further stating 
that there appeared to be a dispute as to the title to the land between the 
plaintiff and one Soorja Mia, to whose [521] Side the defendant had been 
gained over, he decided that, as the defendant hod attorned to the plaintiff, he 
was liable to pay the rent sued for until such time as it might be established 
that Soorja Mia had a better title than the plaintiff He therefore allowed 
the appeal • 

The defendant appealed to the High Court ^ 

Mr Phtlhps (with him Baboo Gnsh Chuuder Chowdhry) for the appellant 
The question of previous payments of rent to the plaintiff was not raised in any 
issue, and the lower Court ought not to have decided on this point without 
receiving rebutting evidence from the defendant , the Courts below were wrong 
m not allowing the defendant to prove the title of the persons set up by him, not 
withstanding the execution of the kdbuhat in favour of the plaintiff who claimed 
under a denvative title , Lodai Mollah v Rally Dass Boy (I L B , 8 Cal , 238) , 

I am not estopped from setting up a derivative title 

Baboo Mohiny Mohun Doss (with him Baboo Bash Behan Okose) for the 
respondent — The case of Protap Chunder^Boy Chowdhry v Jogendro 
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Ohunder Qhose (4 0 L , B , 168) shows that such questions of title cannot be 
raised in rent suits When a person has been in possession of land by reoeiv 
mg rents or by any acknowledgment of his position as a landlord, such person 
would, apart from any question of his title to the property, have a right to 
claim rent from his ryot See Bhyro Singh v Bajah Leelanund Stngh Baha 
door (21 W R , 163) The defendant is estopped from disputing our title — see 
s 116 of the Evidence Act , and the classification of estoppels there given is 
not exhaustive The other side would confine estoppel as between the tenant 
and the person who has let him into possession, but I say the doctrine is much 
wider 

Mr Phillips in reply — I concede we admitted that we paid rent to the 
plaintiff after the kabuUat, but I say the admission does not amount to an 
estoppel , the case of Bhyro Singh v Baja Leelanund Singh Bahadoor does not 
apply, as it is no authority [a22j on the construction of the Evidence Act, 
the case being decided in the Court of First Instance before the Evidence Act came 
into force With regard to the question whether there are rules of estoppel 
outside the Evidence Act, see Ganges Manufacturing Co v Soomjmull (I L B , 
5 Cal , 669), which shows that where the estoppel is pleaded as estopping a 
person from giving particular evidence, the only rules of estoppel are those laid 
down in the Evidence Act, but that all rules of estoppel were not of course rules 
of evidence 

Here, however, we have a particular section, viz , s 116, which applies to 
such an estoppel as arises in the present case , for the only question here is 
whether my client is entitled to give evidence on a certain point It is 
clear that a derivative title may be disputed the words ** the beginning of his 
tenancy ms 116 mean the beginning of the tenant s tenancy and not the 
introduction of a new landlord 

The case of Cornish v Searell (8 B C, 471) was the case of a 
person without any title coming forward and getting a tenant to execute a 
lease, and the wliole of the argument there turns on his being in possession and 
not on his being let into possession , that case is on all fours with the present 
Hall v Butter (4 C L R , 168) favours my contention, that the beginning of the 
tenancy means the creation of the tenancy originally There is no question 
here of attornment , it is one of agreement The case of Protab Chunder Boy 
Chowdhry v JogendrojOhunder Ghose (10 A & E , 204) should be considered 
in two portions (1) as concerning the right of an mtervenor setting up his 
title , and (2) whether the original defendant had a good defence to the suit 
In deciding the case, the second matter, the mtervenor, was put out of the 
question, and therefore the question of title went out with him , and it seems 
to me that the case merely decides that a defendant will not be allowed on 
appeal to shift his case, and that when this is done the Courts will not inter- 
fere But here we«8eek to raise the question of title ourselves , there is no 
mtervenor m this case There seems no estoppel against disputing a deri- 
vative title, admitting derivation of title, one may set up the fact that 
C5231 your original landlord’s title is forfeited, and set up another, and m such 
a case the ^estoppel would be to the plamtifi 

Judgment of the Court (McDonell and Macpherson, JJ ) was as 
follows — • 

This suit was brought to recover arrears of rent based on a JcabuUat 
The defendant admitted having given the kabuhat, but stated that he had done 
so under coercion He also raised the further defence that at the time when 
the kabuiiat yiras executed the plaintiff had no title to the share claimed by 
him The Munsifi: was of opinion that under s 116 of the EvideneeoAct the 
defendant could not if the kaUaUai stood, deny tbes plaintiff’s title 01 So he 
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cojofiued himself to the simple issue as to whether the kabuhat was obtained 
by ooeroion or not, and finding, for the reasons given m his judgment, that it 
was so obtained, he dismissed the plaintiff’s suit The Subordinate Judge, on 
appeal, held that the evidence to prove coercion was not reliable, and that the 
defendant could not avoid the contract, as he had ratified it by paying rent 
He, therefore, reversed the Munsifif’s judgment and decreed the plaintiff’s suit 

In second appeal it was urged before us that by giving the kabuhat the 
defendant was not estopped from showing that the plaintiff had no title, and 
that the lower Appellate Court ought to have allowed the defendant to prove 
the title of the persons set up by him, notwithstanding the execution of the 
kabuhat in favour of the plaintiff who claims under a derivative title We 
consider that, upon the facts found, the defendant is not estopped by s 116 of 
the Evidence Act, from denying the plaintiff 8 title The words ** at the begin 
ning of the tenancy ” in that section can only apply to cases in which the 
tenants are put into possession of the tenancy by the person to whom they 
have attorned, and not to a case like the present where the tenants have pre 
viously been in possession Possession m this case was really from the ryot 
defendant to the plaintiff, and not from the plaintiff to the defendant Further, 
it cannot be said that there was any such contract between the parties as would 
estop the defendant from denying the plaintiff s title inasmuch as no consider- 
ation was given Had the plaintiff inducted the defendant into possession, 
the giving of the possession would have been the Ca24] consideration , but 
the defendant was in possession befor^, and all that* he did was to give a 
kabuhat to a person claiming a derivative title from the last owner This 
title the defendant now wishes to dispute and we think that he is entitled to 
do so We, therefore, set aside the judgment of the Subordinate Judge, and 
direct that the case be remanded to the Munsiff to allow the defendant an 
opportunity of proving the title of the persons set up by him Bach party 
will be allowed to adduce fresh evidence, but the onus of proving this will, of 
course, he upon the defendant The costs of this appeal will follow the result 

Ca^e remanded 


NOTES 

[A tenant who being already in po4so«i<iion attorned to another, is not estopped from im 
peaching the title of that other — 11 Gal 519 (cited in 17 Mad , 275) , 12 G L J , 428 at 
432 , but m (1903) 7 C W N , 596 it was pointed out after fully discussing this case, that it 
IS no authority for the proposition that the learned Judges intended to lay down that a person 
in occupation of land may select his rent receiver and execute a solemn agreement promising 
to pay him rent and pay him rent for a time with full knowledge that he had no right to the 
land and thereafter at any time decline to pay him rent pleading \i^nt of title in him and 
without attempting to show any other circumstances which would invalidate the contract of 
tenancy See also Carlton v Bowcock (1884) 51 L T , 659* 

So also in Serjeant v Nash, Field dt Co (1903) 2 KB 80i, Lord Justice STIRLING ob 
served, that payment of rent by the plaintiff to a porsisn by whom he was not lA into posses 
Sion did not create an estoppel, but was simply in the nature of an admission which might be 
explained . 

Although the rule appears to be as above stated, as regards the difference created by the 
fact of possession, see the acute criticism in Franklm v Merida (35 Galifomia 558) quoted 
«n extenso m Bigelow on Estoppel (1913), sixth Edn , p 570 et seq (foot note) ] 
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ORIGINAL CIVIL 

The 16th April, 1885 
Present 

Mr Justice Wilson 

All Serang and others Plaintiffs 

versus 

Beadon Defendant 

Detention in jail — Suit by thirteen persons jointlt/ for damages for detention — 
Plaint taken off the file — Causes of action. Joinder of — Separate 
causes of action — Practice — Act XIV of 1882, s 26 

Thirtoon persons who had been committed to jail under one warrant, and for the same 
offence jointly sued the Superintendent of the Presidency Jail for their wrongful detention 
in jail after the term of imprisonment to which they had been sentenced had expired, claim 
mg Bs 2, GOO as damages 

The defendant applied to have the plaint taken off the file on the ground that the plaintiffs 
had improperly joined in one suit several distinct and separate causes of action belonging to 
them as separate individuals 

Held, that the plaint must be taken off the file 

This was an application on notice to the plaintiff foi an order that the plaint 
in the above suit should be taken off the file, on the ground that the plaintiffs 
had impropeily joined m the same suit several distinct and separate causes of 
action belonging to them as separate individuals 

The plaintiffs (13 in number) on the 8th January 1884 were engaged as 
firemen on board the steamer Elhra, and had been prosecuted in the Chief 
Presidency Magistrate s Court, at the instance of the agents of the steamer, for 
desertion from the Ellora, and on the 16th April 1884 were convicted therefor 
and [828] sentenced to one month's rigorous imprisonment and forfeiture of 
all wages , 

On the 25th April 1884 the prisoners obtained a rule in the High Court, 
calling upon the agents to show cause why the sentence passed by the Presi- 
dency Magistrate should not be set aside, on the ground that there was no legal 
evidence of desertion , and that the official books, as required by the Indian 
Merchant Act, 1859, had not been produced at the trial, a rule msi was granted, 
and the prisoneis permitted to find bail on sufficient security On the same 
day an applicationJor bail was made to the Presidency Magistrate, and he, on 
the 26th, directed the Superintendent of the Presidency Jail to bring up the 
prisoners before him, and fbced the amount of bail at Bs 200 for each prisoner 
The prisoners were unable to furnish this security, and were kept eight days 
in custodyc-at the thanna, and were then sent back to the Jail on the 5th May 
1884 On the 30th April 1884 Ifihe rule, having been argued, was discharged 

The term for winch the prisoners were sentenced expired on the 5th May 
1884, but the prisoners were not released on that date , the Superintendent of 
the Jail being of opinion that the eight days during which the prisoners had 
been removed from the jail could not be counted in calculating the term of 
impnsonment 

The prisoners thereupon apphed to the High Court on the 16th May for 
toeir discharge from custody, and obtained a rule nisi, calling upon the Chief 
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Presidenoy Magistrate or the Giown to show cause why they should not be 
released, which rule was made returnable by 4 P M on the same day Before 
this rule came on to be heard, the prisoners were, however, released, although 
later m the day the rule was made absolute 

On the 9th March 1885 the 13 persons, who had been imprisoned jointly, 
brought a suit against the Superintendent of the Presidency Jail, after due 
notice, for their wrongful detention in jail, claiming Bs 2,600 as damages 
The plaint was duly admitted in Court, and the suit set down m the remanet 
board 

The defendant thereupon applied to have the plaint taken 06 the hie on 
the grounds above set out 

The Officiating Standing Counsel (Mr Bonnerjee) for the Defendant con 
tended that the plaintiffs could not jointly bring [ 526 ] the suit , and that s 26 
of Act XIV of 1882 was not applicable to the plaintiffs case, inasmuch as 
although sent to jail under the same warrant and for the same offence, they 
had not the same cause of action , that each of the plaintiffs might have possi 
bly a separate cause of action, but xn such case (the datnages claimed being 
Bs 2,600, which, if divided amongst the 13 plaintiffs, would give to each 
Bs 200), the suit would have to be brought in the Small Cause Court 

WiIboHi J. — I had some doubts in admitting the plaint, but having 
regard to my recollection of the case of Booth v Briscoe (L B , 2 Q B D , 496) 
I thought it safer to admit it 

Mr Bo7inerjee cited and distinguished Booth v Briscoe 

Mr Braunfeld for the Plaintiffs contended that the suit was rightly framed, 
the prisoners having been charged, tried, convicted and committed to jail 
together , that they had incurred expenses together in obtaining their lelease , 
that had the suits been brought separately there would have been a multiplicity 
of suits, which it was the policy of the law to avoid, and in all probability the 
defendant would have applied to consolidate them, and cited Coryton v Lithe 
bye (2 Saund Pt I, p 115) , Barratt v Collins (10 Moo J B , 446) , Booth v 
Briscoe (L B , 2 Q B D , 496; 

Wilson, J. considered that there was nothing to justify the plaintiffs 
thus joining m one suit, seeing that their causes of action, though similar in 
nature, were in fact distinct and separate He, therefore, directed the plaint to 
be taken off the hie 

Attorney for the Plaintiff Mr Cockerell bmith 

Attorney for the Defendant Mr B L Upton 

NOTES 

C Mr Huknt Cliand in his Civil Procedure (1900), Vol I, p 379 remarks ‘ The headnote 
of the case observes that they (the plaintiffs) were even committed to jail under one warrant, 
but there is nothing in the Report itself to boar that out, and the point would be immaterial 
unless the act of detention were deemed to be one 

Under the G P 0 , 1862, there was formerly a difference of opinion as regard# the mean 
mg of * cause of action ’ with reference to misjoinder dl plaintiffs but the decisions tended 
towards the view of the Calcutta High Court — 34 Gal , 662 11 C W N , 688 , 22 Cal , 833 
26 Mad , 647 , 26 Bom , 259 , 18 AU , 432 , 6 I C 15 (Mad ) 

The CPC, 1908, O 1, r 1 now enacts that “ all persons may be joined in one suit as 
plaintiffs m whom any right to relief in respect of or arising out of the same act or transac 
iton or series of acts or transactions is alleged to exist, whether jointly, severally, or in the 
alternative where, if such persons brought separate suits any common question of fact or law 
would arise This is in accordance with the new hinglish rules 

Under the G P C , 1908, this case cannot be deemed*bad for misjoinder ] 
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The 7th May, 1686 
Present 

Mb Justice Nobbis 

Shamsonnessa Begum Judgment-creditor 

verstis 

Anne Love Judgment-debtor 

Warrant of arrest — Imprisonment in jail not named in warrant — Release — 
Oiml Procedure Code — Act XIV of 1882, ss 336, 337 
A Sherifi’B officer, of his own motion, delivered over to the officer in charge of the 
Alipore Jail, a judgment debtor who had been duly committed to the Presidency Jail 

Held, that the imprisonment was unlawful that the delivery over to the officer in 
charge of the Alipore Jail amounted to a release , and that the prisoner was entitled there 
fore to be discharged 

In this case one Anne Love was arrested on the 2nd May 1885 in execution 
of a decree obtained by one Shamsonnessa Begum against her as the executrix 
of her late husband 

The 2nd of May bjemg a day on which the Original Side of the Court was 
closed, the Sheriff’s officer took the judgment-debtor at once to the Presidency 
Jail , the warder, however, refused to receive the judgment-debtor (his reason 
being that female prisoners were not admitted to the Presidency Jail) and she 
was thereupon taken to the Bussa Jail for females , but it being found on 
arrival that that institution was closed, she was taken to, and placed in, the 
Alipore Jail in the 24 Pergunnahs 

The judgment-debtor remained in custody in the Alipore Jail until the 4th 
May, when she was brought up before the Court for committal in accordance 
with s 336 of the Code of Civil Procedure Mr Justice NoBBlS directed she 
should be discharged from custody on finding security to the satisfaction of the 
Begistrar , this, howe^rer, she was unable to do, and she was therefore com 
mitted to the Presidency Jail The warrant, as drawn, was in the usual form, 
and was addressed to the Sheriff of the town of Calcutta and to the Superin 
tendent of the Presidency Jail, directing the former personage to take and 
convey the judgment-debtor to the Presidency Jail, and the latter to receive 
and keep her there in safe custody untd satisfaction of the decree 

The Sheriff’s officer then took the judgment debtor back to the Ahpore 
Jail, delivered her cfirer to the jail authorities, and deposited diet money with the 
jailor On the 6th May Mr Handley [828] apphed to the Court for a writ of 
a habeas corpus, directed to^ the Superintendent of the Presidency Jail The 
Supenntendent of the Jail, in accordance with this writ, produced the 
judgment-debtor on the 7th May^before Mr Justice NoBRlS 

He was then examined, and stated that for the purposes of the above order 
he had obtained the pfirson of the judgment debtor from the Supenntendent of 
the Alipore Jail , that under a direction received from Government m the form 
of a circular order, fengiales were never received at the Presidency Jail, but 
wera takm to the Bussa Jail , that this latter Jail had lately been abolished , 
that no diet-money had been received at the Presidency Jail on account of 
Anne Love 
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Mr Handley submitted that the judgment-debtor was entitled to be 
discharged from custody, as she had been illegally detained in a jail outside 
the jurisdiction of the Court in direct contravention to the terms of the warrant, 
and as no diet money had been deposited with the Jailor of the Presidency 
Jail 

Baboo Nemye Churn Bose for the Judgment-creditor 

NorriSy J. — In this case W N Love, also called Anne Love, was arrested 
on Saturday last by Brown, the Sheriff’s officer, under a wairant issued 
out of this Court, dated the 2nd of May 1885 She was arrested on Saturday, 
the 2nd of May, and in consequence of the Court not sitting at the time of the 
arrest, she was, according to Brown’s statement, taken to the Presidency Jail 
Brown says he showed the warrant to the warder, and the warder refused to 
receive the prisoner , that he then went to the Kussa Jail , that he found 
that the Bussa Jail had ceased to exist, and he then took the prisoner to the 
Ahpore Jail where she remained till Monday 

The warder says the warrant was not shown to him, and that there was 
no refusal on his part, or on the part of any other perilon, to receive the 
prisoner 

Anne Love was produced here on Monday, the 4th instant, and under 
s 336 I directed that on her giving security for the sum of Bs 1 800 to the 
satisfaction of the Begistrar to appear when called upon, and to apply within 
one month to be declared an insolvent, she should be released from arrest, and 
[529] failing her giving security I directed, as I was . bound to do, that she 
should be taken to the Presidency Jail 

She went before the Begistrar and was unable to furnish security for the 
sum of Bs 1,800 to his satisfaction Thereupon a warrant under the seal of the 
Court was made out and signed by him 

It is directed to the Sheriff and to the Superintendent of the Presidency 
Jail, and is as follows “ Whereas W N Love, also called Anne Love, has 
been brought before Her Majesty’s High Court of Judicature at Fort William 
in Bengal this 4th day of May one thousand eight hundred and eighty hve, 
under a warrant in execution of a decree which was made and pronounced by 
the said Court on the eighteenth day of September one thousand eight hundred 
and eighty four in a suit wherein Shamsonnessa Begum is plaintiff, and Anne 
Love, the widow and heiress and executrix of the last will and testament of 
William Nicholas Love, deceased, is defendant, and by which decree it was order 
ed that the said defendant should pay to the plaintiff the sum of Bs 1,606 6 for 
certain taxed costs, and also the sum of Bs 91 for costs of exedution, besides 
Sheriff’s fees and charges , and whereas the said W N Love, also called Anne 
Love, has not obeyed the decree, nor has satisfied the said Court that she is enti- 
tled to discharge from custody under the provisions m that Sehalf of Act XIV of 
1882 These are therefore to will and require you thp said Sheriff to take the said 
W N Love, also called Anne Love, and to carry and convey her forthwith to the 
said * Jail’ (that is, the Presidency J ail) under safe and secure conduct And you, 
the said Superintendent aforesaid, are hereby ip Her Majesty’s name* command 
ed and required to take and receive the said W N Lcwe, also called Anne 
Love, into the jail, and keep her imprisoned therein unt\]l the said decree shall 
be fully satisfi^, or the said W N Love, also called Anne Love, shall be 
otherwise entitled to be released according to the ternqs and provisions of the 
said Act relating to the execution of decrees by imprisonment And the said 
Court does hereby fix four annas per diem as the rate of the monthly allowance 
for the subsistence of the said W N Love, also called Anne Love, during 
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her confinement under this warrant of commitment Witness Sir Biohabd 
[580] Gabth, Knight, Chief Justice, at Fort William aforesaid, the 4th day of 
May in the year of our Lord one thousand eight hundred and eighty-five 

Now the Sheriff's officer, instead of taking the prisoner to the Presidency 
Jail as he was commanded to do, of his own motion, because the officer m 
charge of the Presidency Jail had on the previous Saturday refused to receive 
her for intermediate custody, took her to the Alipore Jail, and there delivered 
her with thp warrant to the officer in charge of the Alipore Jail 1 am of 
opinion that his duty was to take her to the Presidency Jail and leave her 
there The Superintendent of the Presidency Jail may, under the orders of 
Government, have taken such course as he may have been authorized to take 
with reference to her custody, but the Sheriff's officer's duty was to do as he 
was commanded to do He had no authority to take her out of the jurisdiction, 
and leave her in the custody of the Superintendent of the Alipore Jail She 
was in unlawful imprisonment from the time she was delivered to the Alipore 
Jail, and 1 am of opinion that when the Sheriff s officer delivered her to the 
Superintendent of the Alipore Jail, she was in fact released, and I direct her to 
be discharged 

Attorney for Applicant Mr H H Bemfry 

NOTES 

[ Compare with this 29 Grtl , 286=6 OWN, 254 where the Court’s jurisdiction to 
order confinement in a jail outside its jurisdiction was in question ] 

[11 Cal BSO] 

CEIMINAL APPELLATE 

The 29th April, 1885 
Present 

Mr Justice Prinsep and Mr Justice Pigot 

Mehter All and others Appellants 

versus 

Qupen Empress Bespondent 

Enhancement of sentence on appeal — Criminal Procedure Code — Act X 
of 1882, ss 428, 439 — Penal Code, s 330 

A head constable was convicted under s 330 of the Penal Code, and at a trial before a 
Sessions Judge sentenced to four months simple imprisonment the prisoner appealed The 
High Court, in dismissing the appeal, directed, as a Court of Revision, that the sentence 
passed should be enhamed 

[681] Four persons, viz , Mannu Lall, Sub-Inspector, Mehter Ah, Head 
Oonstable, Hussen Buksh,* Constable, and Ameer Buksh, Constable, were 
charged under s 330 of the Penal Code with having voluntarily caused hurt to 
certain persons in order to extort^ confessions from them, which might lead to 
the detection of the ^murder of one Mussamut Dhuri The Sessions Judge, 
diffenng from both assessors, found that Mannu Lall and Mehter Ah were 
guiltv undei s 330 of the Penal Code, and sentenced Mannu Lall to simple 
imprisonment for one year, and Mehter Ah to simple imprisonment for four 
months , he, also concurring with one of the assessors, found that Hussen 

* Criminal Appeal No 220 of 1886, against the order passed by J Pratt, Esq , Officiating 
Sessions Judge of Purneah, dated th« 11th March 1885 
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Buksb and Ameer Buksh were also guilty under s 330 of the Penal Code, and 
sentenced them to two years rigorous imprisonment 

The prisoners appealed to the High Court 

Baboo Boido Nath Dutt for Mehter All The other prisoners were 
unrepresented 

The Officiating Deputy Legal Bemembranoer (Mr Leith) for the Crown 

The Judgment of the Court was delivered by 

Prinsep, J. — As regards the two constables, the evidence leaves no doubt 
in our minds with regard to the correctness of the order of the Sessions Judge 
convicting them, under s 330 of the Penal Code, of having caused hurt to 
certain persons, accused of murder of Mussamut Dhuri with the intention of 
extorting confessions from them 

As regards the other appellant, Mehter Ah, who occupied a somewhat 
higher position, being a head constable, it is argued that the evidence on the 
record does not amount to actual proof that he himself caused any such hurt to 
any of these persons In support of this contention our attention has been 
drawn to some discrepancies in the evidence on the record, and especially on 
comparison of the evidence given by the principal witnesses at the trial with 
statements made at the various preliminary stages of the proceedings These 
discrepancies, however, do not affect the general character of the evidence 
The evidence is clear that false confessions were obtained from these persons 
who were arrested by the Police on suspicion of having murdered the [532] 
woman Dhuri, and that these false confessions wereT the result of violence 
toward these persons openly caused by the two constables as well as of illegal 
detention in Police custody beyond the period prescribed by law The appellant 
head constable was for some days in charge of the Police investigation, and 
the superior officer of these constables when openly using violence to the 
prisoners in their custody, and he was throughout m the immediate neighbour 
hood of the places where this violence was used, and in constant company 
with the constables We find ourselves, therefore, unable to come to any 
conclusion, but that he was not only cognizant of those assaults, but he was 
an accomplice in them, and in the illegal detention as the means by which be 
intended to obtain false confessions We, therefore, think that there are no 
reasonable grounds for questioning the correctness of *the conviction of the 
head constable Mehter All 

In sentencing the head constable to four months simple imprisonment, it 
would seem that the Sessions Judge had before him the fact that be had found 
that there was a superior officer also engaged in the investigation, and in his 
opinion more culpable than the bead constable We have not before us the 
case of the Sub Inspector, and we desire to express no opinipn regarding it , but 
even in the view taken by the Sessions Judge, we think that this sentence is 
altogether inadequate, and therefore, in dismissing .the appeal of Mehter Ah, 
we direct, as a Court of Bevision, that m lieu of the sentence passed by the 
Sessions Judge, he be sentenced to six months rigorous imprisonment calcu 
lated from the date of the sentence of the Sessions Court 

The appeals of the two constables are dismissed • 

— Appeals dismissed 

NOTES 

[The High Ooart has power while hearing an appeal, as a Court of revision, to enhance 
the sentence —11 Cal , 630 , 10 Bom , 254, even so as to alter its nature, 6 All , 622 (F B ) , 
See also (1889) P B Cr , 7 , (1898) P B Cr , 17 (F B ) J 
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[888] APPELLATE CIVIL 


The 31st March, 1886 
Present 

Sir Richard Garth, Kt . Chief Justice, and Mr Justice MoDonell 

Mohamaya Goopta and others Plaintiffs 

versm 

Nilmadhab Bai Defendant 

Notice to quit or pay an enhanced redt — Two fold claim, both for 
rent and ejectment, not sustainable — Decree for rent and ejectment — - 
Bengal Act VIII of 1869, s 14 

Where A, after notice to his tenants to pay rent at an enhanced rate from the commence 
ment of the ensuing year or quit, brought a suit in which ho prayed for a higher rate of 
rent or ejectment in the alternative held, that in such a suit the plaintiff could not insist 
upon a two fold claim for both rent and ejectment nor obtain a decree for rent for the first 
quarter and ejectment thereafter 

It IB doubtful whether a notice in the alternative form to pav enhanced rent from a 
certain day or qmt is a good notice Janoo Mundur v Brtjo Singh (22 W R . 518) doubted 

In this suit, instituted on the 17th Bhadro 1288 (1st September 1881), 
the plaintiffs not only olaimed rent for the last quarter of 1287 B 3 , 
at the rate of Rs 14 4 per annum, but on the basis of a notice, calling upon 
their tenant either to quit the holding or pay rent at the enhanced rate of 
Rs 43 per annum from the beginning of the year 1288 B S , also prayed for 
enhanced rent for the first quarter of 1288 B S , and failing that, for khas 
possession of the holding and ejectment of the defendant The Munsiff found the 
notice proved and gave the plaintiff a decree at the old rate up to the end of the 
first quarter of 1288 B 8 On appeal, the District Judge observed “A re 
ference to the notice will show that it is really a notice to quit the land 
from the beginning of the year 1288 B S , and, in the event of the [584] 
defendant not complying with this requisition, an exorbitant rent in the 
form of a penalty is imposed Paragraph 4 of the plaint prays, m the first 
place, for enhanced rent, and failing this prayer being granted, the plaintiff 
asks for khas possession , but the Government Pleader on behalf of the appellant 
does not press the claim for any more rent than that decreed, but urges 
that his client is entitled to immediate khas possession Finding as I do 
on the evidence that a notice of ejectment was duly served on the defendant by 
registered letter in* Pous 1287, I can see no reason why the defendant should 
be allowed to retain possession as he has been found to be a mere tenant at- 
will *' The Judge accordingly supplemented the Munsiff's decree by ordering 
the immediate ejectment of the defendant 

An ^peal was preferred c by the defendant to the High Court, and the 
value of the suit being for Rs 15, the appeal came on before a single Judge 
Mr Justice Pibud, ip reversing the decree of the lower Appellate Court, said 
The District Judge assumes m his judgment that the Munsiff had decided 

* Appeal under s 15 of the Letters Patent against the decree of Mr Justice FIELD, one of 
the Judges o| this Court, dated the 19th of June 1884, m appeal from Appellate Decree 
No 687 ol 1^8, agamst the decree of J Q Charles, Esq , Officiating Judge of Bajshahve, 
dated the fifird January 1883, condrming the decree of Baboo Mohendra Lall Ghoswam, 
Second Munsiff of Nfatore, dated the 31St of March 1882 
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that the defendant was a mere tenant at- will The Munsif did not decide 
this question Whether the defendant was a tenant-at-will 

was not put in issue and tried The question of the rea- 

sonableness of the notice was not tried, and a notice in the form in which this 
notice was given, that is to pay a higher rent or quit, is not an absolute notice 
to quit on which to found a suit for ejectment I think, therefore, that the 
decree of the lower Appellate Court, in so far as it directs the immediate eject 
ment of the defendant, must be set aside ** 

From that decision the plaintiffs appealed under s 15 of the Letters Patent 
Baboo Ktahort Lai Sarkar for the \ppellants 
Baboo Kzshon Mohun Bat for the Bespondent 

The Court (Garth, C J , and McDonell, T ) delivered the following 

JudgmentB.— 

Garth, C.J, — This was a suit by the plaintiff, who was the defendant’s 
landlord, for a double purpose 

He first claimed rent from the defendant at the rate which the defendant 
and his father had been paying up to the close of the [838] year 1287 He then 
claimed enhanced rent for the first three months of 1288 , but if the Court 
should be of opinion that he was not entitled to this enhanced rent, he claimed 
to eject the defendant as from the close of the year 1287 

This latter claim was founded upon a notice to quit, which the plaintiff 
had served upon the defendant of a somewhat ambiguous character 

The notice was given about three months before the close of the year 
1287 , it stated that the defendant, who had succeeded his father in the tenancy, 
had no interest (which meant, we presume, no permanent interest) in the 
tenure , and it required the defendant to quit the land at the end of the year 
1287 , or, if he did not quit the land, to hold it at an enhanced jimwa of Rs 43 

The defence to the suit was that the defendant was not a tenant at will, 
but that he held a permanent mourasi tenure in the land 
The issues for determination were — 
lat — Whether the defendant’s tenure was mourast ^ 

2nd — What is the jurnma of 15 biggahs 13l cottahi ^ 

3rd — Was the notice of enhancement served upon the defendant ? and 
— Are the plaintiffs entitled to the enhanced rate claimed ? 

The Munsif found that the defendant’s was not a mouraat tenure, but he 
did not go on to ascertain what its real nature was He also found that the 
notice of enhancement w^as not binding upon the defendant, and, consequently, 
he gave the plaintiff a decree for the old rent, that is, th^ rent at which the 
defendant and his father had held previously to the end of 1287 

From that decree the defendant [plaintiff appealed, and the District 
Judge held that the plaintiff had a right in this suit to insist upon his two-fold 
claim — that is to say, the claim for rent and the claim for ejectment He 
apparently left confirmed the decree which had been made by the first Court for 
the rent up to the end of the first three months of 1288 , but he says that the 
fdaintiff had a right to avail himself also of the notice to quit, and so to eject 
the defendant from the expiration of the first three months of 1288 He conse- 
quently gave the plaintiff a decree for ejectment as fronl that time 

C«86] On appeidtothiB Court, the learned Judge oonsideied that it had not 
been detenmned by the first Court whether or uot the defendant was a tenant 
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at-^will This, he says, was an important question , and if the suit oould have 
been maintained for ejectment, he would have thought it necessary to remand 
the case, m order to have the question determined, whether the defendant was 
or was not a tenant-at-will But he found that the notice to quit was not 
sufficient to entitle the plaintiff to eject the defendant 

The learned Judge says '* The question of the reasonableness of the notice 
was not tried , and a notice in the form in which this notice was given, 
that is, to pay a higher rent or to quit, is not an absolute notice to quit on 
which to found a suit for ejectment I think, therefore, that the decree of the 
lower Appellate Court, m so far as it directs immediate ejectment of the 
defendant, must be set aside, and the appeal decreed with costs ” 

The effect of that decision was to set aside the decree of the District 
Judge, in so far as it related to the ejectment, and to confirm it so far as it 
related to the rent 

It has been contended before us that the learned Judge was wrong, and 
that the notice was a valid one and meant this " I insist upon your paying an 
enhanced rent at the rate of Bs 43 for the whole tenure from the close of 1287 , 
and, unless you pay that, I give you notice to quit as from the close of 
1287 ” 

It is said that there is a case of Janoo Mundur v Brijo Stngh, reported 
in 22 W B , 648, and decided by Pheab and MOBRIS, JJ , which approves of a 
notice to quit in that form There the plaintiff, a landlord, sued to obtain 
an enhanced rent, on the strength of a notice which he had given under ss 14 
and 5 of Bengal Act VIII of 1869 , but in that case the defendant was a 
tenant-at will, and not an occupancy ryot, and Phbar T , in giving judgment, 
lays down the law thus 

He says ** As has been more than once remarked in this Court, the right of 
the plaintiff is in accoidance with s 8 to make his own terms with the defendant, 
or to turn the defendant out of the occupation of the land He could do this by 
serving him with a reasonable notice requiring him to quit bis occupation at 
[887] the end of the year, unless he agreed to pay thenceforward the rates of 
rent mentioned in the notice , and in the event of such a notice as this being 
served, if the ryot chooses to continue on in the occupation of the land, he 
must be taken to have agreed by implication to hold the land at the rate 
mentioned in the notice This was the view apparently taken by the Pull 
Bench in the case of Bokronath Mundul v Btnodh Bam Setn, which is reported 
in 10 W B , 33 ** 

Now, in the first place, I am not aware of any other case in which this 
ruling of Pheab, J , has been approved It was an extra judicial opinion, not 
necessary for the purposes of the case then under consideration, and I think 
it may well be doubted whether a tenant, after receiving such an alternative 
notice, and continuing in occupation of the land, would be liable to pay the 
enhanced rent claimed 

But even if Mr Justice PHlf AR were nght in his opinion, it would hardly 
ayail the plaintiff in ,the present suit, because all that Mr Justice PHEAB says 
IS this, that if a noti 9 e is given requiring a tenant to quit at the end of 
the year, or else to pay a rent at a specified rate, and the tenant does not quit, 
it may be inferred that he agrees to hold at the specified rate, and the lan^oid 
may sue him for rent at that rate He does not go on to say that the landlord 
would hare a nght to proceed against him m the same suit both for rent and 
ejectment « 
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^ It seehiB to us that what the plaintiff has attempted to do in this case is 
not Warranted by any rule of law If the notice to quit was a valid one, 
it was a notice to quit at the end of the year 1287 , and if the plaintiff had a 
nght to eject him at all, he had a right to eject him, and treat him as a tres- 
passer as from the dose of that year 

It was open to the plaintiff at the close of the year to waive his right to 
eject, and to treat the defendant as a tenant But he had no right to do both 
He had no right to say “ I will waive my light to eject you during the first 
three months of 1288 I will treat you as a tenant during those months, 
and after that I will eject you ’ The plaintiff must avail himself of his notice 
as from the end of 1287, or not at all He cannot waive his right to eject for 
a time, and insist upon it afterwards 

[588] Thus far we have assumed that the notice to quit was a valid one, 
but, speaking for myself, I confess I have some doubts whether it is so A 
notice to quit ought to be clear and unambiguous This is the English rule, 
and it seems to me a sensible one, but it is not necessary under the circum 
stances to decide that point 

We think that m this case the learned Judge of this Court was right m 
holding that the decree for ejectment which has been made by the lower 
Appellate Court must be set aside We do not desire to add anything to what 
the learned Judge has said upon the other points No doubt the first Court 
has not decided anything as to whether the defendant is a tenant at will or 
not All that has been decided is that the defendant s tenure is not the 
mowrasi tenure which the defendant claimed Therefore, m any fresh suit 
that may be brought, it will be open to either party to show what the nature 
of the defendant s tenure really is, assuming, of course, that it is not a mourast 
tenure This appeal must be dismissed with costs 

HoDonell, J — I concur in holding that the appeal must be dismissed 
on the ground that the plaintiff could not sue the defendant as a tenant 
and as a trespasser in one and the same suit , by suing as a tenant he 
must be held to have waived his right to eject him as a trespasser I 
am doubtful whether in this country a notice, by which a tenant is given his 
option either to pay an enhanced rent from a certain day or quit, should be 
held to be insufficient and invalid [Note — See Aheq/rn v Bellman (L R 4 
Ex D 201) ] I do not know of any cases in which this has been held, and 
certainly notices in this form have been not unfrequently given by landlords in 
this country 

Appeal dismissed 


MOTES 

[The following is from Faiocett on handlord a'tid Tenant (1805) III Edn , p 474 — 
* It was formerly considered that a. notice was not cSoctual which gave the tenant 
an option either to go or to stay at an incrciscd renf [Doe v Jackson (1779) 1 Douglas 
176] , though the tenant, if he stayed, was bound to pay the increased rent [Roberts 
V Hoffward (1828) 3 G & P , 432] However^ it is now settled tha^ the landlord 
may incorporate with the notice an offer of a now agreement, and the addition 
of a clause that if the tenant retained possession of the promisSi after a specified date the 
annual rent would be increased in a specified manner, was held dot to invalidate the prior 
notice to quit — Aheam v Bellman (1879) 4 Ex D 201 So an intimation that the tenant 
will not stop nnliMiB a reduction is made in the rent operates as^a notice to quit, with an offer 
to go on at a lower rent — Bwry v Thompson (1895) 1 Q B 231, affirmed 72 L T 187 ” 

800 also 22 Bom , 241 ] 
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CS89] API>ELLATE CIVIL 

The 30th March, 1885 
Pbbsent 

Sib Biohabu Gabth, Kt , Chief Justice, and Mr Justice McDonell 


Trailokta Nath Nandi 

versus 

Shurno Ohungoni 


Plaintiil 
Defendant ''' 


Evidence Act (1 of 187 2)^ s 90 — Documents thirty years old, their 
natural and proper custody 

Where a daughter professed to hold under a pottah, more t^an thirty years old in favour 
of her father and was found to have been in possession of the land ever since her 
father’s death for a period of forty years without interruption on the part of the father’s 
heirs held, that the daughter’s custody of the pottak was a natural and proper custody within 
the meaning of s 90 of the Kvidenoe Act 

The rule laid down ms 90 t as to proof of execution of documents thirty years old 
ought to be applied in this country with special care and caution 

This 'was a suit to eject, after notice, a tenant from a small parcel of 
homestead and garden land The defendant contended that she had been 
m possession of the land by payment of rent ever since the death of her 
father for a period of forty years, and relied upon a pottah which purported to 
have been executed in favour of her father on the 11th \ughran 1229 B S , 
corresponding with the 25th November 1822 The Munsif not onlv found the 
document to be spurious, but held that, inasmuch as the father had grandsons 
by other daughters living, the possession of the defendant, who was a childless 
widow , was that of a mere tenant at will, and gave a decree to the plaintiff 
On appeal, the Subordinate Judge held that there was no reason to question 
the genuineness of the pottah under the thirty years rule , that the defendant 
had an occupancy right in the land , that, although she was not the heiress of 
her father, she had been in possession of the land for more than twelve years, 
and set aside the Munsif ’s decree 

[MO] The plaintiff appealed to the High Court, and the value of the suit 
being laid at Bs 10, the appeal was heard and dismissed by a single Judge of 
the Court 


* Appeal under s 15 of the Letters Patent, against the decree of Mr Justice MAOLEAN, 
one of the Judges of this ^Court, dated the ?rd of December 1883, in appeal from Appellate 
Decree No 1652 of 1882, against the decree of Baboo Bhubon Chunder Mukerji, Second Sub 
Judge of Hooghly , dated the 14th July 1882 reversing the decree of Baboo Durga Ohurn 
Ghose, Second Munsif of Hooghly, dated the Slst of January 1882 


old 


t[Sec 90 — ^Where any document, purporting or proved to be thirty years old, is produced 
from any custody which the Court m the particular case oon 
Documents thirty years proper, the Court may presume that the signature and 

^ every other part of such document which purports to be in the 

handwriting of any particular person is in that person’s handwriting, and, in the case of a 
document executed or attested, that it was duly executed and attest^ by the persons by 
whcoPD it purports to be execAied and attested 

M^BpUm(Xt%on — Documents are said to be in pro^r custody if they are in the place in 
whioh» And under the care of the person with whom they would naturally be , but no custody 
IS improper if it is proved to have had a legitimate origin, or if the circumstances of the 
particular case are such as to render such an origin probable This explanation applies also 
to section eighty one ] ^ 
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it On appeal to a Division Bench, it was contended on behalf of the plaintiff 
that the thirty years rule ought to be received with caution , and that in view 
of the circumstance that the defendant was not the heiress of her father, her 
status was no higher than that of a tenant-at will, and her custody of the 
pottah not a natural and proper custody 

Baboo Tratlokta Nath Mitter for the Appellant 

Baboo Kahktssen Sen for the Bespondent 

The Judgment of the Court was as follows — 

Garthi G J (MgDonell, J , concurring) — In this case the plaintiff 
claims to eject the defendant from a small property, upon the ground that she 
IS a tenant at will, and he has given her a notice to quit 

The defendant's answer is, that she and her father before her have been 
in possession of this property, which is homestead land, for about sixty years, 
under a pottah which was granted to her father by the person who is admitted 
to have been the proprietor at that time 

The plaintiff tried to make out that the defendant held under some agree 
ment with a person under whom he claims , but that fact was negatived by the 
Court below 

The pottah said to have been granted to the defendant s father was produced 
in the Court below by the defendant , and the Subordinate Judge considers it 
to be proved, inasmuch as he finds that the defendant has had it in her custody 
since her father’s death, and that under the circumstances this was the proper 
custody 

That decision of the Subordinate Judge has been confirmed by the learned 
Judge of this Court , and we are asked to say by the appellant that the learned 
Judge was wrong for two reasons first, it is said that the defendant, although 
she IS the daughter of the person who obtained the pottah, was not his 
legal hen, because it appears from the defendant's own evidence that she 
has a sister’s son alive, who would be her father s legal heir But [ 541 ] 
it appears that this young man, although no doubt her father s heir, has never 
claimed the property in question, nor has he interfered to disturb the defen 
dant’s possession of it , and the Court below has found as a fact that the defen 
dant has been in possession, as she says she has for the last 40 years, and that 
her father was in possession before that time 

Under these circumstances, we are asked to say that the pottah was not in 
its proper custody, because it was in the possession of a person who was not 
the legal heir of the first grantee 

Then, secondly, it is contended that the plaintiff ought to succeed, because 
the only person who can legally hold under the pottah i6 the heir of, or some 
one legally claiming from, the first grantee , and as the defendant was not the 
heir of the first grantee, and as she has not proved any other title from him, she 
can only be holding as a tenant at-will, and is tnerefore liable to be ejected 
as such 

Upon the first of these points I haye already made some observatibns during 
the argument No doubt the rule laid down in s 90 of the Byidenoe Act ought to 
be applied in this country with special care and caution It is a rule which even 
in England must be exercised with caution Mr Taylor, in dealing with that 
subject in page 595 of the 6th ed , (7th ed , p 560) of his book on Evidence 
says '* No doubt this species of proof deserves to be scrutinized with care , 
for, first, its effect is to benefit those who are connected m interest with the 
original parties to the documents, and from whose custody they have been 
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prodnoed, and next, the docaments are not proved, but are only presumed to 
have constituted part of res gestae Still as forgery and fraud are, comparatively 
speaking, of rare occurrence, and as a fabricated deed will generally, from some 
anachronism or other inconsistency, afford internal evidence of its real character, 
the danger of admitting these documents is less than might be supposed ’’ 

I very much wish that in this country we could say, as Mr Taylor here 
says of the state of things m England, that forgery and fraud are of rare occur- 
rence I need hardly say that the more frequent fraud and forger> are, the 
more care and caution is necessary in applying this rule, because nothing can 
more easy than for an unscrupulous person, who is wrongfully in possession 
[8423 of property, and wants to make out a title to it, to forge a deed in his 
own favour more than thirty years old, and then produce it himself in Court, 
and sky that, because ha is in possession of the land, he must needs be the pro- 
per custodian of the deed, and so relieve himself from the necessity of provipg 
the execution of the instrument We, therefore, entirely agree with the learned 
vakeel, who has argued this case for the appellant, that any Court should be 
exceedingly cautious in applying that rule in this country 

But as regards the question in this case, let us see what Chief Justice 
Tindal says, in delivering judgment in the House of Lords in the very import 
ant case of The Bishop of Meath y The Marquess of Winchester [3 Bing (N C ) 
(183) 200] , where, in speaking of documents found in a place in which, and 
under the care of persons with whom, such papers might naturally and reason 
ably be expected to be found, he says, “and this is precisely the custody which 
gives authenticity to documents found within it, for it is not necessary that 
they should he found in the best and most proper place of deposit If documents 
continue in such custody there never would be any question as to their authenti 
city, but it is when documents are found in other than their proper place of 
deposit, that the investigation commences whether it was reasonable and natv/ral^ 
under the circumstances in the particular case^ to expect that they should have 
been in the place where they are actually found for it is obvious that, while 
there can be only one place of deposit strictly and absolutely proper, there may 
be various and many that are reasonable and probable though differing in 
degree, some being more so, some less, and in those cases the proposition to be 
determined is, whethef the actual custody is so reasonably and probably to be 
accounted for that it impresses the mind with the conviction that the instru 
ment found in such custody must be genuine That such is the character and 
description of the custody, which is held sufficiently genuine to render a docu 

ment admissible, appears from all the cases ’ 

■ 

These words of the Chief Justice may be taken as laying down an excellent 
rule in questions of this kind, and m this case we must look, not only to the actual 
custody, but to the* circumstances [8433 under which thi^pottah is produced 
It IS found by the Court below that the defendant and her father have been in 
possession of this property^ for sixty years, and having regard to the close 
relationship which existed between them, and to the fact, that the property is 
a very small one, there would sejm nothing more likely than that the defen- 
dant should have been allowed to have the enjoyment of the property, to the 
exclusion of a grandson, who, if he was born at all, at his grandfather’s death, 
which does not appeal*, was probably a child of tender years 

Under these oircuqistances it seems to us impossible to say that the pottah 
when produced by the defendant did not come from such a custody, as after 
the lapse of Sixty years brought it within the rule, which rendered it unneces- 
sary to prove its execution * 


im 
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Suppose, on the other hand, that the pottah, instead of being produced by 
the defendant, had been produced by the nephew, a young man who had never 
been in possession of the property and perhaps had ne^ er seen it, surely the 
objection that his was not the proper custody would have been more cogent 
than it 18 now 


We think that the daughter of the grantee, who has been in possession of 
the property these many years, and has paid rent for it all that time, may fairly 
be considered as a more pioper and less suspicious custodian of the document 
than the nephew, who has never been in possession of the property 

Then, as regards the second point that has been raised by the appellant, 
we think that the plamtifl has no right to treat the defendant as a tenant at 
will Assuming the pottah to be a good one, which we must do for the pur 
poses of this question, it is clear that the plaintiff has no right to treat a 
person who holds by right of the pottah as a tenant at will The defendant 
has been holding professedly under the pottah^ and paying the plaintiff the 
rents reserved bv it If she is not entitled to the pottah herself, she must be 
taken to have been paying rent for the person, whoever he may be, who is en 
titled under it She may be answerable to that person for the profits, but the 
plaintiff has no right to treat hei as holding by a different tenure or to eject 
her as a tenant at will 


The appeal must, therefore, be dismissed with costs 


NOTES 


Appeal dismissed 


[ The presumption as regards the genuineness of ancient documents should be used with 
great care and caution, 13 I G , 120 (1913) P R 81—20 I C , 86B 19 1 C , 964 , but not 
arbitrarily —(1902) 29 Cal 740 

As regards the Appellate Court’s powers with reference to the admission, see (1911) 13 1 C 
120 (Cal) 

As regards the practice m admitting documents, see 22 M L J 217 As regards copies 
of ancient documents, see 21 M L J , 981 (1910) PR 93 ] 


[644] APPELLATE CIVIL 

The 6th May, 1885 
Present 

Mr Justice Cunningham and Mr Justice O’Kinealy 


Nanda Lai Bai Defendant 

versus 

Bonamali Lahiri Plaintiff ^ 

Appellate Court — Dismissal of suits — Judgment-^Findings unnecessary for 
disposal of case — Appeal by successful party 
When a suit has been dismissed on the merits in Jhe Court of First Instamio, and that 
decision is upheld by the District Judge on appeal merely on the ground of non joinder, the 
District Judge should not record any findings in the appellant s favour on the merits of the 
case , and if he does so, such findings will, on second appeal to the* High Court, be expunged 
from the record 


‘Appeal from Appelate Decree No 2093 of 1883, against the decree of F J G Campbell, 
Esq , Officiating Judge of Furridpore, dated the 8th of May 1883, reversing the decree of 
Baboo Bharat Kumar Ghosal, Second MunsiS of Goalun^o, dated the 19th of September 1881 
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This was a suit for arrears of rent There were two sets of defendants, namely, 
the first four d^endants who may be called the Lahm defendants, and the 
fifth and sixth defendants, who may be called the Pm defendants The plaint 
stated that one Dharanidhur Lahm, on the 13th of November 1879, took from 
one Brojo Nath Bai apu^m lease of certain lands at a yearly rent of Bs 78 13-0, 
and a momost jote lease of certain other lands at a yearly rent of Bs 11-3-0 , 
that Brojo Nath Bai died having previously in January 1873 made a will 
by which he left an 8 annas share of his lands to the plaintiff Bonomali 
I^hiri , that on the death of Brojo Nath Bai, the Bat defendants, as his heirs 
at law, entered into possession of his lands, and that after the death of Bro]o 
Nath Bai, the Lahm defendants, who were the heirs and successors of Dhar 
anidhur Lahiri, paid a moiety of their rent to the Bat defendants, but had refused 
to pa^ the plaintiff anything from the year 1284, though they had up to that 
time paid him an 8 annas share of their rent 

The Court of First Instance dismissed the suit on the ground that, upon a 
proper construction of the will of Brojo Nath Bai, the plaintiff had no cause of 
action against the defendants The plaintiff appealed to the District Judge, 
who disagreed with the Munsiff’s construction of the will, but upheld the 
decree on the ground of non-]oinder of parties Thereupon one of the defend- 
ants appealed to the High Court on the ground that the [548] District Judge, 
having dismissed the appeal on the ground of non joinder of parties, was wrong 
in entering into the question of the construction of the will 

Baboo Snnath Das and Baboo Ktshort Lai Sarkar for the Appellant 

The Bespondent did not appear 

The Judgment of the Court was delivered by 

Cunningham, J — An appeal has been filed in this case, notwithstanding 
its dismissal, by one of the defendants on the ground that the judgment and 
decree of the lower Court contain findings which, though immaterial to the 
decision of the case and unnecessary for the Judge to decide, yet, as they form 
part of the judgment and decree, might give rise to the application of the 
doctrine of res judtcata hereafter 

We think that the appellant is entitled to ask this Court to have the 
judgment and decree of the lower Court so amended, as to remove from them 
idl the findings of th^e Judge, except that upon which the decision turned, 
namely, that the suit as framed could not be brought 

The appeal will be decreed, and the judgment and decree of the lower Court 
will be modified with a view to these remarks The appellant will get his 
costs in this Court 

Appeal allowed 

NOTES 

[ Findings on which \he case is not decided should not form part of the decree — (1903) 
96 All , 234 Where tliey have been made so, they have no binding effect as rea jiidicata , 
likewise when the Appellate Gosrt bases its judgment on some findings only, not all — 
6 Bom , 110 , 7 Cal , 381 . 8 Cal , 631 , 24 Cal , 616 , 6 0 W N , 663 . 10 C W N , 934 . 21 
AU , 117 , 30 Mad , 447 

But thif 18 not applied to cases where there is nothing to show which of the findings were 
deemed decisive — 28 Mad , 333 

The reasoning of CUNNINGHAM, J , in this decision of 11 Cal , 544, has been adversely 
criticised by Hukm Chand in his Civil Procedure (1900), Vol 1, p 195, citing 18 All , 186, 
ij^ile disoussmg the proppsition that a decision to be rea judacata need not have been 
embodied tu the decree The lower Court, although deciding the case on some issues, is 
competent to find on all the issues, though such other findings may not constitute rea 
pidwOa —(1004) 9 C W N . 60 1 « 
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[ 11 Oal BU ] 

APPELLATE CIVIL 

The 11th May, 1886 
Present 

Mr Tustici McDonell and Mr Justice Mai pherson 

The Brahmaputra Tea Co , Ld Plaintiffs 

versus 

E Scarth Defendant ‘ 


Retiratnt of trade — Contract Act — Act IX of 187 li, ss a?, 74 — 

Breach of contract — Damages 

A contract under which a person is partiallj restrained from competing after the term of 
his engagement is over with his former emplo>cr is bad under s 27t of the Contract Act 
QucerCj as to the effect of an agreement of ser\ice by which a person binds himself dur 
ing the term of h%^ agreement not, directl} or indirectly, to compete with his employer 

[6461 This was a suit brought to recover Rs 3,109 as damages for breach 
of contract of service, and also for an injunction to restrain the defendant from 
serving within forty miles of the plaintiff s premises, or in the alternative foi 
further damages amounting to Rs 12,437 

The plaintiffs, who were the members ot the Brahmaputra Tea Company, 
Limited, stated that they had entered into an agreement dated 4th November 
1877, with the defendant, under which they had agreed to engage the defen 
dant as an assistant tea planter for the purpose of working their gardens in 
Assam for a term of four years that on the 3rd October 1880 they had entered 
into a further agreement with the defendant to serve in the same capacity, 
which subsequent agreement was to become operative at the termination of the 
fourth year of service under the fir&t agreement that by the terms of the 
subsequent agreement the defendant bound himself to serve the Company for 
three vears from the 6th November 1881, and also by clause 8 of the agree 
ment bound himself to pay to the Compiny by way of liquidated damages the 
sum of £250 sterling, if he should cease to be in the service of the plaintiffs by 
voluntarily quitting or discharging himself from such service without the 
consent of the Company at any time during the fifth year of such service , 


* Appeal from Original Decree No 247 of 1883 against the decree of* A E Campbell 
Esq , Subordinate Judge of Sibsagar, dated the 22nd of Augu<}t 1883 

. . A 4 . LSec 27 — ^Every agreement by Which any one is restrained 

Agreemeiu in restrain exercising a lawful profcsBion trade or business of any 

of trade void 

Exception 1 — One who sells the good will of a busmess may agree with the buyer to 
refrain from carrying on a similar business, within specified local 
limits, so long as the buyer or any person deriving title to the 
good will from him carries on a like business therein provided 
that such limits appear the Court reasonable, regard being had 
to the nature of the business • 

Exception 2 — Partners may, upon or in anticipation of a diE^^olution of the partnership 
Of agreement between agree that some or all of them will not carry on a business 
similar to that of the partnership, within such local limits as 
are referred to in the last precedin^^ exception 

Exception 3 — Partners may agree that some one or all of 
them will not carry on any business other than that of the 
partnership, during the coaitinuance of the partnership ] 


Saving of agreement not 
to carry on business of 
which good will IS sold 


partners prior to dissolu 
tion, 

Or during continuance 
of partnership 


6 OAL —148 
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and farther bound himself to pay by way of liquidated damages the sum of £20 
sterling per month* for every month of the said term of three years then 
remaining unexpired* in the event of his so oeasing to be in the Oompanv’s 
service at any time during the sixth or seventh years of the term of service 
under the said two agreements , that under the 10th clause of the subse 
quent agreement the defendant further agreed that he would not, at any 
time* dunng the said agreement, or during a period of five years from the 
date of the determination thereof, either alone, as a member of any Joint 
Stock Company, or partnership, or as agent, assistant tra\6ller, or servant 
for, to, or of any Joint Stock Company or partnership, or as owner or one 
of the owners of any plantation or garden for the cultivation of tea, or of 
any factory for its manufacture or sale, or by advancing money by way of loan 
or otherwise to any person or persons, Joint Stock Company* or partnership 
engaged in the cultivation, manufacture or sale of tea, directly 6r indirectly 
[ 847 ] engage or be concerned, or interested in, or promote cultivation, manu- 
facture or sale of tea or any other similar description of business for the time 
being carried on by the plaintiff Company within forty miles of any of the Com- 
pany's premises in Assam , that by the 11th clause of the subsequent agree 
ment it was stipulated and provided that, in the event of any breach by the 
defendant of all or any of the stipulations on his part contained in the said 10th 
clause, the plaintiff Company should be at liberty to restrain the defendant by 
the injunction of a Court of competent lurisdiction from such breach, or to sue 
the^defendant for, and recover from him the sum of £1,000 by way of liquidated 
damages , that by the said agreement it was provided that the stipulation 
therein contained should be construed, and the rights of all parties thereto 
governed in all respects in accordance with the principles of English law that 
the defendant voluntarily quitted the plaintiff Company's service without their 
consent on the 4th November 1882, and took service in the Moabund Tea Estate 
within two miles of the plaintiff Company's premises in Assam For the breach 

of these agreements the plaintiff Company brought the suit above mentioned 
The defendant, whilst not denying the fact that he had left the service of the Com 
pany prior to the expiry of the contract of the 3rd October 1880, urged that that 
agreement should be read with a letter written to him by the General Manager 
for the Company in India, dated the 4th September 1879, which contained 
amongst other things the following words ** This new agreement is subject 
to termination by six months notice on either side ' , and he stated that, 
when entering into the new agreement of the 3rd October 1880, he had fully 
understood, and was given to understand by the General Manager that the 
notice alluded to would apply to the new agreement, and that, being of such 
opinion, he had on the 17th l^lay 1882 duly given a notice to quit to the 
Company , and further contended that the 10th clause of the agreement was 
void under s 27 of the^Contract Act 

It appeared frdm the evidence that the letter of the 4th September 
1879 above referred to contained the terms of a fresh agreement between 
the defendant and the Company, and that these [ 848 ] terms were accepted 
by the defendant , and that at the time that the agreement of the 3rd 
Oetober 1880 was entered into, tl^e defendant was serving the Company under 
the agreement proposed in the letter of the 4th September 1879 The plaintiffs 
adduced no evidence, showing that they have suffered damage from the act of 
the defendant 

The Subordinate Tudge found (1) that at the time the defendant had 
entered into the agreement of the 3rd October 1880 he was serving under the 
agreeihent, the terms of which were set out in the letter of the 4th September 
1879 , (2) that the defendant had failed to prove any oral agreement, showing 
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fcfafti} the Htgreemeni oould be terminated on a six months’ notice » (3) that clause 
10 of the agreement was void under s 27 of the Contract Act , but that as the 
defendant had broken the terms of the agreement he awarded the plaintiff a 
sum of Bs 900 as damages, having regard to the increased pay which the 
defendant had drawn subsequent to the time when the agreement came into 
operation 

The plamtiff appealed to the High Court on the grounds that clause 10 of 
t}he agreement was not void , and that the damages awarded weie too small 

Mr Ptigh (with him Mr Atkm) for the Appellant 

Mr Sale (with him Mr Dignam and Baboo Pi an Nath Pundit) for the 
Bespondents 

The Judgment of the Court (McDonell and Macpherson, JJ ) was as 
follows — 

This appeal raises questions under ss 27 and 74 of the Contract Act On 
the 3rd of October 1880, the defendant, the respondent m this appeal, entered 
into an agreement with the Brahmaputra Tea Company, by which he undertook 
to serve the Company as assistant tea-planter for a term of three years, to be 
computed from the date of the termination of his fourth year’s service under a 
prior agreement The Company agreed to pay him a salary of Bs 300 a month 
for the fifth year, Bs 350 for the sixth year, and Bs 400 for the seventh year 
It IS admitted that this agreement took effect from the 5th of November 1881 
On the 17th of May 1882, the defendant gave notice of his intention to 
[5493 leave, and on the 27th of November following, he actually did leave the 
Company’s service without their consent, and became manager of the Moabund 
Tea Estate, which is about two miles distant from one of the Company’s 
gardens It is alleged that he has, by so doing, infringed the 8th, 10th and 
11th clauses of the agreement 

[Here followed the 8th, 10th, 11th clauses which are set out above ] 

The Company on the 30th of June 1883 brought this suit to recover 
Bs 3,109 6, the equivalent of £250, for the infringement of the 8th clause , and 
for an injunction to restrain the defendant from serving on the Moabund Tea 
Estate , or, in the alternative, to recover Bs 12,437, the equivalent of £1,000 
as damages for the infringement of the 10th clause The lower Court held that 
the agreement in clause 10, being in restraint of trade, ^was void under s 27 ol 
the Contract Act For the infringement of the agreement m the 8th clause it 
awarded a sum of Bs 900 as compensation 

The plaintiff Company appealed against that decision on the grounds that 
the contract contained in the 10th clause is not void, and that the compensation 
awarded is unreasonably small 

We entertain no doubt that the contract in the lOlh clause is void, so far 
as it restrains the defendant from taking service, or fit>m engaging in, 01 
promoting directly or indirectly, the cultivation of tea for a period of five years 
from the date of the termination of his agieemenS, although the restriction only 
extended to a distance of forty miles from any of the Company’s gardens GOUCH, 
C J , and PONTIFEX, J , held m the case of J^adhub Chunder Poramanick v Baj 
coomar Das (14 B L B , 76) that the words restrained from exercising a law 
ful profession, trade or business do not mean an absolute restriction, and 
axe intended to apply to a partial restriction It is quite clear that such a 
oontraot would not come within any of the exceptions to s 27, and it is 
impossible to suppose that the Legislature, while making certain exceptions to 
the general rule, would omit to provide for a oontraot of this kind, if it 
was intended to be an exception Contract by which persons are restrained 
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CfiBO] from oompeting, after the term of their engagement is over, with their 
former employers within reasonable limits, are weU known in English law, and 
the omission to make any such contract an exception to the general prohibition 
contained in s 27 clearly indicates that it was not intended to give them legal 
effect in this country KiNDEBSLEY, J , in Oakes v Jackson (I L B , 1 Mad , 
134) refused to give effect to such a contract as contrary to the law in India , 
but there the restriction was also considered unreasonable under the English 
law It IS unnecessary to refer to the English cases which have been cited as 
the case must be governed by the Contract Act An agreement of service by 
which a person binds himself during the term of the agreement not to take 
service with any one else, or directly or indirectly take part in, promote or aid 
any business m direct competition with that of his employer, is, we think, 
different An agreement to serve a person exclu8i\ely for a definite term is 
a lawful agreement, and it is difficult to see how that can be unlawful which 
IS essential to its fulfilment, and to the due protection of the interests 
of the employer, while the agreement is in force It is unnecessary to 
consider all the conditions in the 10th clause It is sufficient to say that 
we are not disposed to agiee with the Judge that it is wholly void As, 
however, the agreement has long since expired, no injunction can now issue 
We need not consider the question of damages, as we should not, under any 
circumstances, have awarded any without giving the respondent an opportunity 
of complying with an injunction 

The remaining contention is that the sum awarded as compensation for the 
breach of the condition in the 8th clause is unreasonably small The case clearly 
falls within s 74 of the Gon tract Act the effect of which was to do away with the 
distinction between liquidated damages and a penalty, and to leave it to the Court 
in all cases in which a sum is named in the contract as the amount to be paid, 
to award against the party who has broken the contract reasonable compensa- 
tion not exceeding the sum named It is clear that the Court might have awarded 
the full sum stipulated without any proof of damages or loss The plaintiff 
gave no proof of actual damage or loss, and the Court assessed the damages 
with [551] reference wholly to the increased emoluments which the defendant 
had drawn subsequent to the time \s hen the agreement came into operation 
Though averse to interfere with the decision of the Judge on this point, we think 
he has not exercised his powers rightly or discreetly in this matter The agree 
ment was deliberately Entered into and as deliberately broken The Company 
refused to assent to the defendant s leaving before his time He not only went, 
but took service as manager of a neighbouring factory The sum of £250 was 
entered in the agreement by the defendant himself, so he knew full well what 
he was doing and what risk he was incurring, and, so far as we can see, there 
was no reasonable or sufficient ground for his act No doubt the Court has a 
discretion to fix whatsit considers reasonable compensation , but when the 
parties have already 'agreed among themselves as to what the penaltv should 
be, we think the Court should not, in fixing the compensation, wholly ignore 
the amount agreed on, unless this is, on its face, wholly unreasonable with 
reference to the position of the parties and the breach provided against In 
this instance) the sum, though largp, cannot be considered wholly unreasonable, 
and it was, we must take it, fixed after due consideration with reference, not 
only to any actual expense to which the plaintiff might be put in supplying 
the defendant’s place, but to all the circumstances attending the loss of his 
servioes, which the agreement was intended to secure These circumstances the 
Judge has not at all taken into consideration He has merely made tt]p defen- 
dant pay as compensation the amount of the increased salary which he obtamed 
under the agreement We havejiad great doubt whether we ought not, under 
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the ciroumstances, and m the absence of any proof to the contrary, to consider 
as reasonable the sum which the parties themselves agreed on We are 
clearly of opinion that the amount awarded by the Judge was unreasonably 
small , and having a discretion in the matter, which we exercise in favour of 
the defendant, we think a sum of Bs 2,000 would be a proper sum to allow 
The appeal is decreed to that extent, but as it only partially succeeds, we think 
each party should bear his own costs in this Court The order of the Court 
below as to costs will stand 

Appeal decreed %n part ^ 


NOTES 

[AGREEMENTS IN RESTRAINT OF TRADE— 

The Indian law as contained in the Indian Contract Act, 1872 soc 27, differs from the 
English law on the subject, rendering void all restraints partial as well as absolute — 14 B 
L B , 76, 85, 86 11 Gal , 545 19 Cal 765 1 Mad , 134 An agreement not to compete 
with the employer is after the termination of service void 11 Cal , 545 1 Mad 134 

(1912) 16 C W N , 534 19 Cal 765 but during the contract period of service, he may 
be restrained by injunction even without express negative covenants* —(1908) 36 Cal 354 
(1898) 23 Bom , 103 , (1903) 5 Bom L R 878 , (1894) 18 Bom , 702 it 708 (whore, however, 
injunction was not given on other grounds) 

Agreements to manufacture and sell m i certain manner and proportions (1903) 6 Bom , 
L B , 23 , to do work at certain rates and divide profits (1897) 22 Bom , 861 18 1 C 183 , 

Collwis v hockey 4 A C 674 to sell all manufactured articles to one (13 Mad 472) wore 
upheld , but see (1909) 9 C L J , 216 13 C W N 388 

An agreement for oonsideration not to supply coolies for a rival was held void — 14 M L 
T , 491 21 1 0 , 768 

As regards damages, see (1898) 3 C W N 43 , 18 I C , 183 ] 

[852] BEFEEENCE hBOM MOFUSSIL COUBT OF SMALL CAUSES 


The 8th May, 1885 

Present 

Sir Bichabd Garth, Knight, Chief Justice, and 
Mr Justice McDonell • 

Sashi Bbusan Dutt, minor, by his next friend 
Hridai Nath Mundle Plaintiff 

versus 

Jadu Nath Dutt Defendant* 

Act IX of 1872 y ss 10 y 11—Bondy Minority of obligee — Voidable contract 
A contract entered into with a minor is merely voidable at the option of the minor, and 
there is nothing to prevent him suing thereon, supposing the contract to be otherwise valid 

The plaintiff, a minor, through his next friend, instituted a suit in* a Mofussil 
Court of Small Causes on a bond given fox the value of certain goods 

The defendant admitted the bond, but contended {inter aha) that it was 
not enforceable, inasmuch as the plaintiff, one of the contracting parties, was a 
minor at |he t ime the bond was givei^ ^ ^ 

* Small Cause Court Reference No 386 of 1884, made by Baboo Mohendra Nath Ghose, 
First Munsif of Jehanabad, dated the 18th of November ,^.884 


1181 



U Oal» MS sASHi bhusan dott v jadu natb dutt 11886 ] 


The Mufisif found that there was no vaUd oontraet whieh oould be law 
fully enforoed on either side, one of the contracting parties having been a minor , 
and that consequently there was no valid contract under s 10 of the Contract 
Act He therefore dismissed the suit, contingent on the opinion of the High 
Court as to whether having regard to s 10 of the Contract Act, a minor, who 
18 the obligee of a bond given for the value of certain goods, can sue upon it ? 
No one appeared for either party on the reference 
The Opinion of the Court was delivered by 

Garthi G J t (McDonell, J , concurring) — The only point, as we under- 
stand, which is referred to us in this case is, whether, having regard to s i 0 of 
the Indian Contract Act, a minor, who is the obligee of a bond given for the 
value of certain goods, can sue upon it 

The Munsif considers that he cannot, because the bond is void, as having 
been entered into by a party not competent to contract 

[688] We think this is a mistake It is true that the language of the Indian 
Contract Act may well have led to the mistake , but we consider that the law 
here is the same as it is in England \ contract entered into with a minor is 
only voidable at the option of the minor [see Addison on Contracts, 3rd edition, 
page 169 , Han Ham v Jiian Bam (3 B L B , A C , 426)] 

NOTES 

EOYBRRUliBO— 

A oontraot by a minor is void and not merely voidable — 30 Cal , 830 PC 30 1 A , 114, 
overruling the former curfent of Indian cases which held otherwise These were prior oases, 
18 Oal , 269 19 Bom , 697 , 23 Bom 1 

A sale to a minor was also held to be void, 33 Mad , 312 but not when a guardian acts 
in the matter — 33 All 667 

Ab regards compensation see, 28 Bom , 181 , 26 All 342 19u4 P B 33 (1910) P B , 
76 , 31 All , 21 32 All , 26 ] 


’[Sec 10 —All agreements are contracts if they are made by 
wnat agreement a»e consent of parties competent to contract, for a lawful 

contraciis consideration and with a lawful object, and are not hesel^ 

expiressly declared to be void ^ 

Nothing harem contained shall afieot any law m force m British India, andlhot beraby 
expressly renedled, by which any oontraet is required to be made in writing or in the 
presence of witnesses, or any law reigtmg to the registration of documents 3 
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[iiCai saq 

APPELLATE CIVIL 

The mh May, 1885 
Pbbsent 

Mb Justice Tottenham and Mb Justice Agnew 

Laidley and others Plaintiffs 

versus 

Bishacharan Pal Defendant 


Sttpulatton in hahuhat for increase %n rent— Suit to recover rent as agreed — 
Notice of enhancement — Bengal Act VIII of 1869, s 14 
Where a kabultat contains an agreement to pay a certain specified rent for a certain 
specified area, although no rate per bigha was fixed and also an agreement to pay further 
rent at the rate specified for lands found on measurement to be held iit excess of the lands of 
which the fumma was fixed, a landlord is entitled to recover such increased rent without 
serving any notice on the tenant under s 14 of Bengal Act VllI of 1869, and it is a reasonable 
presumption to make that the rate per bigha was the average rate of rent payable in respect 
of the lands for which the total amount of rent payable was fixed Ntsta/rim Dost v Bonomah 
Chatterjee (I L R , 4 Oal , 941 , 4 G L R 278) followed 

In this suit the plaintiffs sought to recover the sum of Bs 1,175 13, as arrears 
of rent and cesses, together with interest thereon due foribhe years 1287 — 1289 
from the father of the defendant against whom the suit was originally filed 
The plaintiffs* case was that Sridhur Chunder Pal, deceased, the defendant’s 
father, held a tenure m their patm mehal Nischmdipur, comprising 109 bighas 
at an annual rent of Bs 61 5, under a kabultat dated the 2nd Magh 1262 B S , 
that the [ 858 ] hahuhat contained a stipulation to the effect that in case 
Sndhur Chunder Pal should cultivate or hold any land in excess of the quantity 
specified, he should be liable to pay excess rent for the same at the rate speci 
fied m the kabultat , that in the year 1286 a measurement was made, and it 
was found that the quantitv of land held was 516 bighas 16} cottahs, and that 
the rent payable for this quantity at 9 annas per bigha,» t e , the average rate 
according to the kabultat, was Bs 290 11 5, and the amount payable for road 
cess and public works cess was Es 13 12, making a total of Bs 304 7-5 per 
annum 

The defendant in answer took two preliminary objections^ (l) that no 
notice of enhancement having been served the suit would not he , and (2) that 
a portion of the claim was barred by limitation He also denied the genuine- 
ness of the kabultat, and raised other pleas immaterial for tJie purpose of this 
report The onlv question decided in the lower Courts was the first prelimi- 
nary objection, and upon that question the first '*Court held that the suit 
would not he The reasons given for that decision were as follows — 

** It IS argued on behalf of the plaintiffs that as the kabuhat eontams a 
stipulation for payment of additional rent for any excess land that may be 
found on measurement, the suit for increased rent is maintainable without 
previously serving the defendant with notice under s 14, Bengal Act VIII of 
1869 In support of this contention the plaintiffs rely on the F ull Bench 

* Appeal from Appellate Decree No 1608 of 1884, against the decree of W F Meres, 
Rsq , Distnct Judge of Midnapore, dated the 28th of May 1884, affirming the decree of Baboo 
Gonesh Chunder Ohowdhuri, Subordinate Judge of that c|jBtriot, dated the 18th of July 1888 
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ruling in the case of Ntstanm Dost v Bonomah Chatterjee (I L B , 4 Cal , 
941 , 4 C L B , 278) I think the circumstances of this case are different, and 
the Full Bench ruling does not apply It appears from the kabuliat that the 
109 bighas originally let out comprised different classes of lands It does not 
specify the quantity of each class, nor the rate payable for each It is impossi 
ble to ascertain from the kabuliat how the total rent of Bs 61 5 was fixed 
The clause relating to the payment of excess rent simply says that such rent 
should be paid according to the mnkh mentioned in the kabuliat But the 
kabuliat does not give the mnkh and there is no evidence to show what the 
mnkh was according to which the total annual rent was assessed According 
to the chitta [685] produced by the plaintiffs there are now as many as 
thirteen different descriptions of lands held by the defendant, and plaintiffs claim 
rent for the whole quantity at an average rate of 9 annas per bigha This is the 
average rate per bigha of the 109 bighas originally let out But 1 fail to see 
how the rent for the 516 bighas 16i cottahs, said to be now in the occupation of 
the defendant, can be assessed at that rate It appears from the report of the 
case decided by the Full Bench referred to above, that there was no dispute in 
that case as to the.rates for the different descriptions of lands — the rates were 
specified m the pottah In that case what remained to be done after the 
was executed, in order to ascertain the amount of rent to be paid by the tenant, 
was simply to find out by measurement the quantity of land comprised in the 
holding The circumstances of this case are very different ** 

The Court, therefore, dismissed the plaintiffs suit holding that it could 
not proceed without proper notice being served under s 14, Bengal Act VIII 
of 1869 

The lower Appellate Court came to the same conclusion, and confiiming 
the decision of the lower Court, dismissed the appeal with costs 

The plaintiffs now specially appealed to the High Court 

Baboo Bhobam Char an Dutt for the Appellants 

Baboo Sonnath Das and Baboo Nil Madhub Sen foi the Bespondent 

The Judgment of the High Court (Tottenham and Agnew, TT ) was as 
follows — 

This was a suit to recover from the defendant, tenant, rent greatei in 
amount than has been paid by him hitherto 

The suit was based on a contract embodied in the kabuliat given by the 
defendant 

The only question before us in second appeal is, whether m such a suit 
it was necessary that the plaintiff should first serve a notice of enhancement 
under s 14 of the Bent Law 

The Courts below have held that a notice was necessary, and for want 
of it they have dismissed the suit The Full Bench [ 886 ] decision of 
this Court in Nistanni Dasi v Bonomah Chatterjee (I L B , 4 Cal , 941 , 
4 C LB, 278) was cited in the Court of First Instance, but was held not to 
apply to t|^is particular case 

We are of opinion that t^e Full Bench case does apply The suit was 
upon a contract to^ the effect that the defendants, agreeing to pay a certain 
rent for a certain specified area, bound themselves to pay further rent, at the 
rate set out in the kabuliat, for any lands found on measurement to be m their 
cultivation in excess of *the area of which the jumma had been fixed The Full 
Bench decided that in such a case a notice under s 14 was not necessary m 
order to enable the plaintiff to^nstitute his suit 
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It has been objected in this case that no rate is fixed in the kabukat It 
18 true thcsre is no specified rate per bigha mentioned, but we think that a 
reasonable interpretation of the kahukat is, that when a certain amount, namely, 
Bs 61-5, has been fixed for 109 bighas of land, the rate is the average of 
9 annas per bigha At any rate we think that the plaintiffs are entitled to 
have their suit tried Upon the tnal of the suit what will be found to be the 
area, rate of rent and so forth, we have not to decide All we now hold is that 
the case can proceed without previous notice under s 14 

The decrees of the Courts below will be set aside, and the case remanded 
to the first Court to be tried on the merits 

Costs will abide the result The appellant is entitled to a refund of the 
Court fee for the memorandum of appeal to this Court 

Appeal allowed and case remanded 


NOTES 

£ See also 14 Cal 99 ] 

[587] APPELLATE CIVIL 

The 1 2th May, 1885 

Present • 

Mk Justice Tottenham and Mr Justice Agnew 

Bhagbat Panda Plaintiff 

versus 

Bamdeb Panda and anothei Defendants 

Set-off — Bight of defendant to set off a claim for an unascertained amount — 
Ciml Procedure Code (Act XIV of 1882), s 111 

The provision of the Civil Procedure Code (Act XIV of 1882), s 111 does not take away 
from parties any right to set ofi whether legal or equitable, which they would have had 
independently of that Code And such right exists not only in cases of material debts and 
credits but also where cross demands arise out of the same transaction or are so connected 
in their nature and circumstances as to make it inequitable that the plaintiff should recover 
and the defendant should be driven to a cross suit 

Where, therefore, a decree had been obtained against certaip persons in respect of 
arrears of rent of an ijara held jointly by them and one of them having been forced to pay 
the whole amount of decree sued the others for contribution, and when in such suit the 
defendants pleaded that, although the pi iintiS had paid of! the whole of the decree in question 
ho was not entitled to recover any portion from them inasmuch as he was indebted to them 
for his share of the tjara rents the whole of which hsd been paid by them to Che zamindar 
in previous years, as well as in respect of rent due to them for the share on account of a 
portion of the land which he himself held in mj jote, and for which ho had paid no rent, 
and that on accounts being gone into, it would be found that their claim exceeded that of 
the plaintiff ^ 

* Appeal from Appellate Decree No 1315 of 1884, against the decree of H Gillon, Esq , 
Officiating District Judge of Cuttack, dated the 29th of April 1884, affirming the decree of 
Baboo Han Knshna Ohatterji, First Munsif of that District, dated the 17th of April 1888 
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EM, following v BtUhnavaloo ChstU (2 Mad H 0 , 296) and K%&hcrohaM 

C^^m^lal V Madhowji Visram (I L B , 4 Bom , 407) that, notwithstanding the provisions 
of s Hi of the Civil Procedure Codo, the defendant's claim for the share of rents paid by 
them to the zamindar on account of the same %jara might properly be pleaded as a set od» 
and be taken into account m determining the plaintiff b suit as arising out of the same 
transaction, but that their claim for rent lor the portion of the lanas held by the plamtiff m 
nv jofe could not be treated in such manner, but must form the subject matter of a separate 
suit 

Ik this case the plaintiff sought to recover from the two defendants two thirds 
of the sum of Bs 440 4-11, which he had [ddSj been forced to pay in satisfac- 
tion of a decree obtained against himself and the defendants jointly 

In the plaint he alleged that he and the defendants took a nmstajin 
settlement in respect of certain mouzabs in Pergunnah Tiran from one Saroda 
Prosad Gangopadhya and others in the year 1282 for a term of five years at a 
jumma of Bs 848-15 6 , that the rent having fallen into arrears, a suit was 
brought against them for the recovery of Bs 396 1 11, and a decree was passed 
for the amount claimed and costs , that in execution of the decree he was 
arrested, and was forced to pay the sum of Bs 440 4 11, and he therefore now 
sued to recover two thirds of that amount as the share due by the two defen 
dants, together with interest thereon The defendants did noMispute the 
facts as above stated, but pleaded that they were entitled to a sum of money 
from the plaintiff in respect of his share of certain losses which they stated had 
been suffered in respect of the tjaru during the four years from 1282 to 1285 
The collection having fallen short of the rent the whole of which had been 
paid by them, and as the plaintiff had not paid his share, they claimed the 
sum of Bs 243 3 11 on that account and interest to the amount of 
Bs 110 4 They further claimed from the plamtiff the sum of Bs 102-7 2 as 
two-thirds of the rent and cesses due to them on account of a portion of the 
land so taken in ijata which had been held m mj jote, and cultivated by the 
plaintiff himself They further pleaded that it was owing to the plaintiff’s 
own laches that the suit had been instituted against them by the zamindar, 
and that the plaintiff had himself made ample collections with which to pay 
the amount due under the decree, and that, on an account being taken, it 
would be found that the plaintiff was indebted to them, and not they to the 
plaintiff « 

The Munsif, without going into the merits, held that under the provisions 
of s 111 of the Civil Procedure Code the set off pleaded by the defendants was 
not one which could be allowed, as it did not fulfil any of the conditions 
required by that section He accordingly gave the plamtiff a decree for the 
amount claimed with costs 

On appeal the Judge came to the conclusion that the I^Iunsif was wrong 
in treating the objection taken for the defence as a [o39] plea of set off He 
held that no such plea was prged, and that all the defendants relied on was for 
what they were justly entitled to in such a suit, namely, an account of the 
entire receipts and disbursements of the ijara , and that, as without such an 
account being taken, he held that no proper decree could be made, he remanded 
tho case to the Munsjf for the account to be taken 

On the remand the Munsif went mto the accounts, and after dealing with 
the various claims set up by the defendants, both on account of collections and 
ate9 of rent stated to be due to them by the plaintiff for the lands held by him 
m md SotBt came to the conclusion that there was due to the defendants 
an aggregate Amount more than the amount claimed from them by the plain 
tiff, and accordingly dismissedfthe suit with costs The plaintiff thereupon 
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Appealed agaanst that decree, but the lower Appellate Cburt saw no reason to 
differ with the findings of the Munsiff, and dismissed the appeal with oostSk 
The plaintiff now specially appealed to the High Court 
Baboo Ntl Madhub Sen for the Appellant 
Baboo Karuna Sindhii Mukherjee for the Respondents 

The Judgment of the High Court (Tottenham and Agnew, JJ ) was 
as follows — 

The question laid before us for decision bv the appellant’s pleadeV is, whether 
the defendants in this suit were entitled under s 111 of the Civil Procedure 
Code to set-off against the plaintiff s claim certain amounts in respect of which 
they alleged a claim against him, such amounts being, at the time when the 
written statement was hied, unascertained The suit was one for contribution 
in respect of a decree obtained jointly against the plaintiff and defendants, but 
which was liquidated by the plaintiff alone The decree was m respect of 
arreais of rent of an ijara held jointly by the plaintiff and defendants The 
defendants pleaded that although the plaintiff had paid off the whole of the 
decree in question, still he was not entitled to recover any portion of the 
decretal amount from them, because they had paid up to the /amindar the 
whole of the t^aia rents for other years, and had been out of pocket by so doing, 
the collections having fallen short of the rents payable to the /amindar, and the 
plaintiff [S 6 O 3 having failed to contribute his share of the sum so paid It was 
also alleged that the plaintiff himself held in mj joti a portion of the ijara land, 
and that in respect of such land he was liable to piiy rent to the defendants 
And there was a further allegation that in the year 1266, being the last year 
of the Ijara, the plaintiff had himself realised a portion of the rent from the 
ryots, but had not paid over to the defendants their share of such rent 

The first Court originally decreed the suit, holding that s 111 did not 
apply to the case, and that, therefore, if the defendants had any counter claim, 
they must establish it by a sepaiate legular suit This decision was set aside 
by the lower Appellate Court, and ultimately, an account being gone into, the 
Courts below have concurred in holding that the amount claimed by the defen- 
dants from the plaintiff is in excess of that which the plaintiff claims from the 
defendants , and the suit has accordingly been dismissed 

It appears to us quite cleai that so far as s 111, of the Code of Civil 
Procedure is concerned, the original judgment of the first Court was correct in 
law The counter claim of the defendants did not fulfil any of the conditions set 
out in s 111, as entitling them to plead theset off But the pleader for the respon- 
dent, in the course of his argument, has shown us decisions of the High Courts 
of Madras and Bombay, in which it was held that s 111 of the Civil Procedure 
Code does not take away from parties any right to set off whether legal or equitable, 
which they would have had independently of the Code T|je cases are Clark v 
Ruthnavaloo ChetU (2 Mad H C , 296) and Kishorchand Champalalw Madhowjt 
Vtsram (I L E ,4 Bom ,407) It was observed byAhe Madras High Court that 
“the right of set off will be found to exist not onl\ in cases of material debts and 
credits, but also where cross demands arise out of the same transaction, or are 
BO connected in their nature and ciicumstanees as to make it inequitable that 
the plaintiff should recover and the defendant be driven to a cross suit ” We 
think that we may properly adopt the principle followed m these two decisions, 
and affirm the naling of the lower Appellate Court so far as the defendants* 
demand can be said to arise out of the same transaction as that of the [ 861 ] 
plaintiff We think, therefore, that the decree, satisfied by the plaintiff, having 
been for arrears of rent of the same tjara to which the defendants’ demand 
relates, the defendants’ counter-claim in respect cM the tjara rents paid by them to 
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the ssamindar without the assistanoe of the plaintiff should be taken into 
account m determining the suit But we think that the claim which the 
defendants advanced for rent from the plaintiff as for 4nd cultivated and held 
by him exclusively within the tjara should not be entertained That, we think, 
is a separate matter from the rents payable to the zamindar 

Further, the Court in which this suit was tried had no jurisdiction 
to entertain any claim for rent by the defendants against the plaintiff In 
that part of the country in which the suit was brought, Act X of 1869 is still 
in force, and suits for rent are tried in Bevenue and not m Civil Courts 
Further, it appears on the face of the record that, as regards a portion of 
the claim for rent, the defendants’ demand was barred b> limitation at the 
time when their written statement in this suit was filed It remains, there- 
fore, to be decided whether the amount of rent paid to the zemindar by the 
defendants without the help of the plaintiff, and for which the plaintiff was 
liable jointly with themselves amounts to such a sum as will cancel the 
plaintiff’s claim in this suit If the amount recoverable under this head by the 
defendants is equal to, or in excess of, the plaintiff’s claim against them, the 
suit will properly be dismissed If, on the other hand, this amount is less 
than the plaintiff’s admitted claim against the defendants, he will obtain a 
decree for the excess The first Court simply says that the daiOQ of the 
defendants under the first two heads, that is, the tjara rent and the rent 
payable by the plaintiff for his land, together exceed the amount of the 
plaintiff’s claim The District Judge must now determine whether the 
amount claimed by the defendants under the first head alone is sufficient 
to satisfy the plaintiff’s claim The case must go back to the lower Appellate 
Court for that purpose 

The costs of this appeal will he apportioned in proportion to the ultimate 
result 

Appeal alhtved and case remanded 

NOTES 

[The Civil Procedure Code does not bar the right of set off not falling within the express 
proviBioQK thereof equitable set oi! in respect of claims arising out of the same transaction 
are permitted —(1865) 2 M H C 298 (1885) It Cal 567 (1889) 16 Cal 711 , (1892) 15 

All 9 

In a suit on a promissory note for balance found due on settlement of accounts between 
pnncipal and agent, the arrears of salary may be set off — (1918) 19 C L J 152 , (1889) 16 
Gal 711 

In a suit forrefund of price paid on a contract of sale of timber, set off may be allowed of 
loss incurred on re sale of part not taken delivery of — (1892) 15 All 9 

In a suit for partnersHip accounts, money paid to partners may be set off — (1888) 10 All 
687 • 

In (1896) 21 Bom , 126 the claim of damages for failure to perform part of the contract, 
the subject matter of the suit was not allowed to be set off on the ground of probaJble delay 
in investigating the question 

The clahn to be set off must haye ansen out of the same transaction —Claims under 
separate mortgage deeds ^ere not allowed to be set off — (1903) 8 G W N 174 ] 
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[ 863 ] APPELLATE CIVIL 

The 13th May, 1886 
Present 

Mr Justice Tottenham and Mr Justice Agnew 

Bam Naram Bai and others Plaintiffs 

versus 

Bam Coomar Chunder Poddar Defendant 

Evidence — Bent Suit — Decree obtained ex parte against registered tenant 

In a suit for rent the plamtifl claimed that he was entitled to payment both in cash and 
kind , and m order to show that he was entitled to recover rent in kind tendered two ex parte 
decrees obtained by his predecessor against the persons registered as tenants of the tenure at 
the time the decrees were obtained, such decrees being for rent both in cash and in kind It 
appeared that the defendant was the owner of the tenure at the time the two decrees were 
passed having acquired the tenure by foreclosure although he had not registered the 
transfer in the plaintiffs* books and that he was not made a party to the suits in which the 
decree was passed 

Held, tha^as the defendant was not a partv to the suits in which the decrees were obtained, 
and did not claim through the parties against whom they were passed they were not admissi 
ble in the suit as evidence against him 

The decision in Sham Chand Komidoo v Brojonath Pal Chowdhry (21 W B , 94) 
does not lay down that a decree against a registered tenant is to be evidence for ever in future 
proceedings against an unregistered transferee not a party to it, but all that case decides is that 
for the purpose of satisfying that particular decree an unregistered transferee is bound by it, 
whether ho was a party to tne suit or not the tenure being liable for the rent 

This was a suit brought by the plaintiffs to recover arrears of rent from 
the defendant both in cash and in kind, together with cesses and interest 
thereon 

The claim for the lent covered the years 1287 1290, and in answer 
thereto the defendant pleaded that the claim for 1287 was barred under s 13 
of Act X of 1877, inasmuch as a previous suit had been brought in the year 
1880 and dismissed , and that the claim for the rent of }288 was also barred 
because it should have formed portion of the subject-matter of that suit, having 
accrued due before the institution thereof The mam defence, however, raised 
was that no rent in kind was ever paid by the defendant or his predecessors 
to the plaintiffs and their prede [563] cessor, and it was this plea and the 
issue framed thereon which gave rise to the second appeal to the High Court 
In support of their contention that they were entitled to rent in kind, the 
plaintiffs produced and tendered in evidence three decrees, and the other 
evidence upon the point included two pottahs which contain no stipulation 
for the payment of any rent in kind » 

The first decree relied on by the plaintiffs was dated the 13th March 
1858, and was made upon a solenamah in a suit in which one Uma Chum 
Ohosal, the predecessor of the plaintiffs, was the plaintiff, and KUly Churn 
Dey, predecessor ol the defendant was defendant The solenamah recited that 
the plaintiff in the suit alleged that rent was payable in /lash and in kind, that 
the defendant had paid the rent in kind but not the cash rent, and that an 

* Appeal from Appellate Decree No 1983 of 1884, against tile decree of Baboo Gonesh 
Chunder Chowdhry, First Subordinate Judge of Midnapo^-e, dated the 18th of July 1884, 
modifying the decree of Baboo Sham Chand Rai, Munsiff of Garbetta, dated the 29th of 
November 1883 
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amount of Bs 15-12 was due The defendant appeared by a vakeel but made 
no defence, and the decree was passed m terms of and reciting the solenamah 
The defendant contended that this decree was not admissible in evidence 
in the present suit against him, but the first Court, relying upon the case of 
Parbutty Dasst v Pumo Ohunder Stngh (I L B 9 Oal , 686) held that it 
was admissible in evidence, and held that the solenamah contained an admission 
that rent was payable in kind, and that the defendant was bound thereby 

The other two decrees relied on and tendered by the plaintiffs in evidence 
were ex parte decrees obtained in the years 1868 and 1876 against the suoces 
sors of Kally Churn Dey, who were the registered tenants , and these decrees 
the first Court also admitted in evidence, holding that it was not shown that 
they had been obtained by any fraud or collusion For this finding the Court 
relied on the decision in Maharaja Beerchunder Mamck Bahadoor v Bamktshen 
Shaw (14 B L B , 370), and Bnchunder Mamckya v Hnm<ih Ghunder Doss 
(I L B , 3 Cal . 383) 

The first Court, finding the other issues m favour of the plaintiffs, there- 
fore came to the conclusion that rent in kind was payable, and gave the plain 
tiffs a decree 

On appeal the lower Appellate Court came to the conclusion that the 
decree of the 13th March 1858 did not establish the [364J contention that 
rent was payable in kind, inasmuch as it was based on the solenamah which 
contained no such admission, and the only claim made in the plaint being tor 
rent in cash, although a statement was made then that rent was payable in 
kind, it could not be assumed that b> consenting to a decree the defendant 
admitted the accuracy *of all statements in the plaint 

The Sub-Judge further held that the other two decrees, dated 1868 and 
1876, were not admissible in evidence against the present defendant 

As it appeared that the defendant was not made a party defendant to 
either of these suits, although he was then the owner of the tenure in respect 
of which the arrears were claimed, there being no other evidence to prove that 
rent was payable m kind, he modified the decree of the lower Court in that 
respect, and gave the plaintiffs a decree for the amount of lent claimed in cash 
only 

The plaintiffs now specially appealed to the High Court, the principal 
grounds taken being that the decree of the year 1858 showed that rent in kind 
was payable in respect' of the tenure, and that the lower Appellate Court was 
wrong in holding that the decrees of 1868 and 1876 were not admissible in 
evidence against the defendant m this suit 

Baboo Mohesh Ghunder Ghoivdhry for the Appellants 
Baboo Onm Doss Bonnerjee tor the Bespondent 

The Judgment of the High Court (Tottenham and Agnew, JT ) was as 
follows — 

The points tak&n in this second appeal relate to certain decrees adduced in 
evidence by the plaintiffs injbhe Courts belo^v 

The question at issue between the parties was, whether the rent of the 
tenure in question was payable solely m cash, or partly in cash and partly in 
kind, as claimed by the plaintiff « The plaintiff put in, as part of his evidence, 
three^ dbcrees One .was a decree based on a solenamah and made m the year 
1858, and the other ^ two were ex parte decrees, obtained in 1868 and 1876 
respectively 

In the solenamah decree it was recited that the plaintiffs alleged [68S] the 
rent^of the tenure to be payable partly in cash and partly in kind, but the claim 
was only in respect of cash rent and the decree, according to an agreement 
between the parties, was foi the payment of a certain amount of money 
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The ex parte decrees of 1868 and 1876 were, it appeal’s, for rent both in 
cash and in kind As regards the first decree on the ^olenamah the lower 
Appellate Court held that that decree did not in any way decide that the rent 
of the tenure was partly payable in kind , and it has been contended before us 
that the lower Appellate Court was wrong in this interpretation The point 
was not very much pressed , and we are clearly of opinion that the lower 
Appellate Court was right , for the decree in question decided nothing whatever 
as to the rent being payable in kind It was simply a decree containing a 
recital of the plaint, but ordering payment of rent in cash according to an agree 
ment between the parties 

As regards the ex parte decrees of 1868 and 1876, the lower Appellate 
Court held that they were inadmissible in evidence And against this decision 
this appeal has been preferred The lower Appellate Court considered them 
to be inadmissible, because the appellant, who is the defendant in this suit, was 
not made a party in either of the suits in which the ex parte decrees were 
passed, although he was then the ownei of the tenure in respect of hich the 
arrears were claimed The first Court had admitted these decrees in evidence 
upon the ground that they were obtained against the registered tenants 
The present defendant claims to have acquired the tenure by foreclosure, but 
he did not register the transfer in the plaintifis books 

For the appellant before us it is contended that these decrees were admis 
sible as having been obtained against the registered tenants , and much reliance 
has been placed upon the decision of a Full Bench of this Court in Sham Chand 
Koondoo V Brojonath Pal Chotvdhry (21 W R , 94), and other cases have also 
been cited It appears to us, }iowever, that the pleader for the respondent is 
right in his contention that the Full Bench decision in Sham Chand Koondoo 
V Brojonath Pal Chowdhry (21 W B , 94) did not hold [566] that a decree 
against a registered tenant was to be evidence for ever in future proceedings 
against an unregistered transferee not a party to it, and who had become the 
actual owner of the tenure, but all tliat was held in that case was that for the 
purpose of that paiticular decree, that is, with reference to its satis 
faction, the unregistered transfeiee was bound by that decree whether he was 
a party to it or not, the tenure being liable lor the rent It seems to us 
that upon the findings in the present case the cx pai te decrees in question are 
not admissible against the present defendant He was -lot a party to them, 
nor does he derive his title fiom the parties against whom those decrees were 
passed The finding of the lower Appellate Court is that the defendant s title 
was complete before the decrees weie obtained against the registered tenants 
of the tenure As the defendant therefore was not a paity tq the smts in 
which those decrees were obtained, and does not claim through the parties 
against whom those decrees were passed, the Full Bench decision in Oujja 
Lall V Patteh Lall (1 L R , 6 Cal , 171) precludes us from holding that they 
were admissible Although, therefore, the present defendant was bound as 
owner of the tenure by the ex parte decrees when passed, we cannot hold that 
they are evidence against him in the piesent proceedings 

The appeal is dismissed with costs u 

Appeal dtsmiseed 


NOTES 

[As regards the admissibility of judgments in evidence, see the Notes to Gv^u Lall v 
Fatteh Lall^ 6 Cal , 171, in the Law Reports Reprints also 12 All , 1 ] 
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In re oopinath v 


[Ii0al.sa6] 

FULL BENCH BBFBJRENOE 

The 16th May, 1886 
PBBSENT 

Sib BiojiAEU Gakth, Kt , Chief Justice, Mb Justice Pbinsbp, 
Mb Justice Wilson, Mr Justice Field and Mb Justice O’Kinbaly 


In the matter of Gopmath Petitioner 

versm . 

Kuldip Singh and others Opposite Parties ' 


Sanctton to prosecute — Proceedings under s 62 of Act HI of 1877 — Registration 

—Act III of 1877, ss 82 8d 

It IS not necessary that sanction should be given before instituting i charge under a 82 
of the Begistration Act 

C657] This case arose from certain proceedings taken in connection with 
a deed which purported to have been executed by one Gopi Nath and his 
three sons in favour of* Kuldip Singh and his brothers, passing to the vendees 
the proprietary right of the vendors in a ceitain mouzah This deed bore date 
the 27th March 1884, and was presented to a Sub*Begistrar for registration by 
Kuldip Singh on the 19th July 1884 Gopi Nath and his three sons were 
summoned to attend before the Sub Registrar and, failing to appear, a warrant 
was issued against them On the 8th September the executants, the vendors, 
denied execution of the deed, and as a consequence registration was refused 
An appeal was made to the Registrar, and he directed an enquiry to be held in 
the matter by the Deputy Collector , in enquiring into the matter the Deputy 
Collector reported that the parties had compromised the case, and a petition 
in accordance with the compromise was presented to the Registrar by Gopi 
Nath and his sons, in which they stated that they had received Rs 305 as con 
sideration for the sale, and that they were then ready to admit execution and haye 
the deed registered The District Magistrate, howeyei, insisted on the enquiry 
being carried through, being of opinion that, if the yendors had really executed the 
document before its presentation, they had made a false statement in denying 
execution, or, if that was not so, Kuldip Singh must haye committed forgery A 
fresh enquiry was therefore held, and on it the Deputy Magistrate came to the con- 
clusion that Gopi Nhth and his sons had executed the deed, and that they had 
falsely denied execution before the Sub-Registrar, concluding his report with the 
words “ They may, therefore, be prosecuted under s 82 (a) of the Regis 
tration Act ” On the 27th March 1885, Mr Box well, the Magistrate of the 
District, passed the following grder * Gopi Nath will be prosecuted for 
perjury before Mr I^ampton ” Gopi Nath, after being summoned to appear 
to answer to a charge under s 82 (a) of Act TII of 1877 on the 25th Apnl, 
apphed on the IBth April that proceedings should be stayed, as no sanction 
tor the prosecution had been granted The Deputy Magistrate, Mr Hampton^ 
rejicted the application, stating that the prosecution had been directed 

* Full B&noh Reference on Criminal Motion No 165 of 1885, from an order of J Box well, 
Riq , Dwtnot Magistrate of Gya, dated the 27th March 1885 
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by Mr Boxwell, who was Begistrar as well as Magistrate of the [S68] district 
Qopi Nath, thereupon, applied to the High Court to have the proceedings 
taken against him set aside, on the ground that tne District Magistrate 
had no jurisdiction to grant sanction , that the sanction did not comply with 
the teims of s 195 of the Code of Civil Procedure Mr Justice Pbinsep and 
Mr Justice PiGOT on the 24th April 1885, after expressing a doubt as to the 
correctness of the decision in Queen Empress v Batesar Mandal (I L R , 10 
Cal , 604) ordered the record to he sent for, and directed that in the meantime 
proceedings before Mr Hampton should be stayed On the 28th April, after 
perusing the record, the same learned Judges referred to a Full Bench the 
question, whether, before proceedings can betaken before a Magistrate in regard 
to false evidence alleged to have been intentionally given before an ofBcer 
acting under the Registration Act, sanction must have been given bv such 
officer, or some officer to whom he is subordinate The order of reference was 
as follows — 

The irregularities complained of in this case relate to the manner in which 
sanction to prosecute has been granted and to the proceedings subsequently taken 
but before we can properly consider the effect of those irregularities, we 
must first find whether any sanction is necessary before proceedings can be taken 
before a Magistrate regarding false evidence, said to have been given before a 
registration officer 

Section 195 of the Code of Criminal Procedure declares that no Court 
shall take cognizance of any offence punishable under s 193 of the Indian 
Penal Code, when such offence is committed in, or m rblation to, any proceed 
mg in any Court, except with the previous sanction, or on the complaint of 
such Court or of some other Court to which such Court is subordinate The 
offence said to have been committed in this case is punishable under s 82 of 
the Registration Act It is, no doubt, of the same nature as that punishable 
under s 193 of the Penal Code , but if the terms of these sections be 
compared, it will be seen that, whereas under s 82 of the Registration Act a 
sentence of seven years ' imprisonment can be passed in any case of intention 
ally giving false evidence L^69] before a registration officer, s 193 of the 
Penal Code provides that that sentence shall be passed only m a case in which 
the false evidence has been given in a stage of a judicial proceeding This 
raises the question whether a proceeding before a registration officer is a 
judicial proceeding, which again involves a consideration of the second point 
whether a registration officer is a Court within the meaning of s 195 of the 
Code of Criminal Procedure 

• 

Our attention has been directed to the case of Queen Empress v Batesar 
Mandal (I L R , 10 Cal , 604) in which it was held thpat sanction to a prose- 
cution, arising out of proceedings before a registration officer is necessary before 
it can be commenced 

» 

We are inclined to disagree with the view thus expressed with regard to 
the terms of s 195 of the Code of Criminal Procedure, and of s 83 of the 
Registration Act , and we, therefore, refer for determination by a Fill Bench of 
this Court whether, before proceedings can be taken before a Magis 
trate, in regard to false evidence alleged to have been intentionally given 
before an officer acting under the Registration Act, sanction must have been 
given by such officer or some officer to whom he is subordinate ? 

On the hearing before the Full Bench — 

Mr Mulhek (with him Baboo Jogesh Chunder Dey) appeared for Gopi Nath 
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Mr Braunfelit, who appeared for Kuldip Singh, was not called upon 
The Opinion of the Full Bench was as follows — » 

It appears that the charge against the accused with which we are now 
dealing was not made under s 193 of the Penal Code, but under s 82 of the 
Registration Act It is, therefore, not necessary for the purposes of the case 
to consider whether, when in holding an enquiry under that Act, the Begisti'ar 
IS acting as a ** Gou^,*’ within the meaning of s 195 of the Criminal Procedure 
Code We have only to consider whether before instituting a charge under 
8 82, any sanction at all is necessarv 

[570] We are of opinion that no sanction is required It has been con- 
tended that, under s 83 of the Registration Act, it is necessary that some one 
of the officers who are mentioned in that section must have given previous 
permission to institute proceedings, but we think that it is not so The 
provisions of s 63 are not obligatory They rather seem to be intended for the 
purpose of enabling the officers of the Registration Department, when they 
should see ht, to institute any prosecution under the Act upon their own 
responsibility 

NOT8S 

[See 10 Gal , 604 ^2 Bom , 36 , 12 Mad , 201, where 10 Mad 154 and 11 Mad , 3 are 
explained , also 15 Mad ,138 2 C W N , CCXLIV ] 

[11 Cal 570] 

CRIMINAL MOTION 

The 19th May, 1885 
Present 

Mr Justice Mitter and Mr Justice Norris 

Goverdhan Sinha and another Petitioners 

’ versus 

The Queen-Empress Opposite party * 


Emha^hirnent-^ Addition to existing embankment-— Notification, 
publication of, under Bengal Embankment AH — Bengal Act II of 
1882 (Bengal Embankment Act), ss 6, 76, cl (b) and 80 
The worae " shall ^add to any existing embankment ** m cl (b) s 76, of Beng Act 11 of 
1882, are not intended to mean apy repair of an existing embankment, even if the effect of 
such repair be to make the embankment higher or broader, but only mean an extension in the 
length of an existing embankment 

The notiffeation referred to in s 6 ctf the Act must be published in the manner provided 
by B 80, and it is not sufkcienl lor such notification merely to be published in the Calcutta 
BauUe , 

This motion arose out of a prosecution under the provisions of s 76 of Bengal 
A cf II of 1682 The ao cus^ were charged with * adding to an embankment" 

* CrimmaljMotions Nos 134 and 136 of 1885, against the order passed by Baboo Unlesh 
Chandra Batavyal, Deputy Magistrate of Tumlook, dated the 10th of March 1886, 
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Within th 0 prohibited area without having previously obtained the permission 
of the Ck»llec1jpr as provided by clause (b) of that section 

It was not disputed that the permission of the Collector had not been 
obtained, but the accused pleaded that what they had done merely amounted 
to repairing the embankment, and not to an addition thereto, and even if there 
had been any addition [371} that they could not be convicted, inasmuch as 
there had been no publication of the requisite notice under the provisions of 
8 80 

The complainant, a sub overseer of the Public Works Department, in the 
case against Goverdhan Sinha gave evidence to the effect that the embankment 
had existed for a period of five years at a height of only 1 foot, and that the 
accused, in spite of being warned and prohibited from doing so, had raised it 
to a height varying from 2i to 34 feet In answer, the accused produced 
evidence to^he effect that the normal height of the embankment was from 4 to 5 
feet, but that owing to the encroachment of the river it had been reduced in 
height, and that from time to time repairs were made, and that when the 
repairs complained of were made, it was only one foot in *h eight The Deputy 
Magistrate disbelieved the evidence on behalf of the accused, and came to the 
conclusion that the act of laising the embankment from a height of 1 foot to a 
height of from 2i feet to 34 feet constituted an adding to it,*’ and finding that 
the notice required was published m the Calcutta Gazette, convicted the 
accused and fined him Bs 7, and ordered him to relnove the additional earth 

The facts and the findings of the Deputy Magistrate in this case against 
the other accused, Sree Nath Biswas, were substantially the same 

The accused thereupon applied to the High Court for a rule to have the 
conviction set aside upon the ground that the publication of the notice was not 
sufficient, and that even upon the facts admitted or proved, no offence had been 
committed, as the act did not amount to adding to the embankment, but merely 
to repairing it 

The application was made on the 17th April 1885 by Mr Pugh on behalf 
of the accused before a Bench consisting of PBlNSliiP and Pigot, JJ , and a rule 
niHi was issued 

The rule came on for hearing before MlTTEB and NORBIS, JJ , on the 19th 
May 1885, and Mr Pttgh (Baboo Tarak Nath Paht and Baboo Jogesh Chandra 
De with him) contended that no offence had been committed, as it was not shown 
that any addition had been made to the embankment, so as to bring 
the accused within the term oi clause (b) of s 76, and that.the notification 
[572] required by s 6 must be published in the manner provided by s 80, and 
as that had not been done, the decision was erroneous, and the conviction 
should be sot aside • 

Mr Piigh, during the course of his argumept, referred to a decision of a 
Bench of the High Court consisting of Prinsep and Macpherson, JJ , in the 
matter of Boy Kanto Nath Boy^ petitioner, decided on the 12th September 1P84 
(Cnminal Motion No 297 of 1884, unreportad), in which the Court held that 
8 76 does not make the mere repairing of an existing embankment without the 
permission of the Collector a punishable offence, but prohibits the erection of 
any new embankment, or addition to an> existing embankment, and that pub 
lication of the notification in the Calcutta Gazette v;as not sufficient, but the 
provision of s 80 must be complied with before a conviction could be sustained 

No one appeared on behalf of the Opposite Party 
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The Judgment of the Court (Mitteb and Nobbis, JJ ) was as follows 

In these two oases the petitioners before us have been convicted under 
s cl (b) of Beng Act II of 1882, called the Bengal Embankment Act. 1882 
The facts proved against the petitioners are, that they have repaired existmg 
embankments so as to make them higher, and probably broader, than they were 
before, and it was also proved that they did these acts without taking the 
previous permission of the Collector as required by clause (b) of s 76 It is 
further found by the Magistrate that under s 6 of the Act, the Lieutenant 
Governor, by a notification, declared that the tracts within which these embank- 
ments exist, are tracts within which the provisions of cl (6) of s 76 shall take 
effect It IS stated in the affidavit, and not contradicted in any way, that no 
proclamation and general notice of this declaration under s 6 was published in 
the manner prescribed in s 80 of the Act 

There is no finding in the Magistrate’s judgment that any such procla- 
mation and general notice were published in accordance with s 80 

Two points have been taken before us In the first place, ^ it is 
contended that the Magistrate has erred in construing the rS7S] words, shall 
add to any existing embankment ” in cl (b) of s 76, as including a repaii of the 
kind found in this case It is contended that these words mean an addition to 
an existing embankment in the sense that such embankment is extended in its 
length 

The second objection is that, supposing the construction put upon the 
section in question by « the Magistrate is correct still the conviction is bad, 
because no proclamation and general notice of the fact that cl (6) of s 76 would 
take effect in that part of the country wheie these embankments exist had been 
pubhshed in accordance with s 80 of the Act We are of opinion that the con vie 
tion must be set aside upon both these grounds We agree with the learned 
counsel that the words, * shall add to existing embankments,” are not intended 
to mean any repair to an existing embankment, even if the effect of such lepair 
be to make the embankment higher or broader These words only mean an 
extension in the length of an existing embankment If the construction 
which has been put by the Magistrate were correct, it would be almost 


* tSeo 76 (o) — Every person who, m any of the territones to which this Act extends, 
without the previous permission of the Collector shall erect, or 
cause or wilfully permit to be erected, any new embankment, or 
shall add to any existing embankment, or shall obstruct or divert, 
or cause or wilfully permit to be obstructed or diverted any 
watercourse, if such act is likely to interfere with, counteract or 
impede any publid embankment or any public watercourse , 

* (b) every person who, within the limits of the tract included in any prohibitory notiii 
cation under section 6, without the previous permission of the 
Collector, shall erect, or c luse or wilfully permit to be erected, 
any new embankment or shall add to any existing embankment 
or sfiall obstruct or divert, or cause or watercourse , wilfully 
permit to be obstructed or diverted, anyaud 

(c) every person who shall abet any such act as is mentioned 
in clauses (a) and (6), shall be liable on conviction, to a fine not 
exceeding five hundred rupees, or in default of pavment to 
imprisonment of either description for a period not exceeding six months 

The words shall add to any existing embankment ’ m cl (6), s 76 of Bengal Act 11 of 
1S82 are not intended to mean any repair of an existing embankment, even if the effect of 
such repair be to make the embankment higher or broader but only mean an extension lu 
the length of an existing embankment The notification referred to in a 6 of the Act must 
be published in the manner provided by s 80, and it is not sufficient for such notification 
merely to be published in the Calcutta Gateite — Goverdluin Svalui v The Queen^JEmweea 
I L B , 11 Cal . 670 3 , 


Penalty for unauthoriz 
ed interference with em 
bankments or drainage 


Penalty for unauthonz 
ed interference with ein 
bankments or drainage in 
prohibited tract 

Penalty for abetment of 
si|ch acts • 
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impossible to carry out the provisions of the Act Certainly, it cannot be con 
tended that any ordmary repair to an existing embankment would be included 
within the words, shall add to an existing embankment," and if any ordinary 
repair is not included, how is the line of demarcation to be drawn ? 

Then, again, these words, if construed in the way in which the Magistrate 
has construed them, would be meaningless in applying them to the provisions 
of s 79, which says “ Whenever any person is convicted of an offence 
under either of the three last preceding sections, the convicting Magistrate 
may order that he shall remove the embankment or obstruction, or repair the 
damage in respect of which the conviction is held, within a period to be fixed 
in such order " If throwing additional earth on an embankment means an 
addition to an existing embankment within the meaning of clause (&), it would 
be almost impossible for the convicting Magistrate to define the quantity of 
earth to be removed from the embankment, in order to carry out the provi- 
sions of s 79, We are, therefore, of opinion that the construction put upon 
the words of cl (b) of [574] s 76 is not correct, and that the construction for 
which the learned counsel contends is the right one 

Then, as regards the other point, we are of opinion that under s 80 it was 
necessary to publish the general notice mentioned ms 6 of the Act in the way 
prescribe by s 80 In this view we aie supported by an unreported decision 
of this Oourt^ in Criminal Motion No 297 of 1884, dated 12th September 1884 
The words, ** every proclamation and general notice by this Act required to be 
issued or given," used in s 80, are sufficiently wide to include the notice 
referred to in s 6 , 

Upon both these grounds, therefore, we are of opinion that the convictions 
in these two cases are wrong We accordingly set aside the convictions and 
sentences in these two cases The fines, if realized, will be refunded 

Conviction quashed 


NOTES 

[ The words *sliall add to any existing embankment in sec 76, cl (a), of Bengal Act II of 
1882, include an addition to the height of an embankment 80 Cal , 481 F B , overruling 11 
Cal , 570 In 38 Gal , 413, an attempt was made to maintain that the decision in 30 Cal , 
481, applied only to section 76 cl (a) and did not overrule 11 Ca> , 570, which applied to 
8 76, cl (6) But It was held that 30 Cal , 481, overruled 11 Cal , 570, and the principle 
applied to cl (6) as well ] 


*[Sec 79 — Whenever any person is convicted of an ofienco under either of the three last 
preceding sections, the convicting MiS^istrate may order that 
Obstructions to be re he shall remove the eJhbankment or ebstruction, or repair the 
moved and damage repair damage, in respect of which the conviction is held, within a 
ed period to be fixed in such order If such person neglects or 

refuses to obey such order within the fixed period, the engineer 
may remove such embankment or obstruction, or repair such damage , and the cost of such 
removal or repair shall be levied from such person in addition to any other penalty in the 
manner provided in sections 386, 387 and 389 of the Code of Gnmmal Brochure, 1882 J 
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The 21st May, 1865 
Present 

SibBighard Garth, Kt , Chief Justice, and Mr Justice Macphebson 

• Bhoocha Petitioner 

versus 

Elahi Bux Opposite Party 


Quardtanshtp of infant female child not having attained puberty — Maternal 
grandmother as guardian — Act IX of 1861, s 3 — Mahomedan Law 
Under the Mahomedan law, the grandmother is entitled to the guardianship of a minor 
female child in preference to the child’s paternal uncle, where such child although married 
to a minor, has not attained puberty 

This was an application made under Act IX of 1861 by «one Bhoocha for 
a declaration as to her right to the guardianship of her granddaughter Inami 
Begum, as against one Elahi Bux, her paternal uncle Inami Begum, at the 
time of this application, was a minor, not having attained the age of puberty, 
but was marri^, and was living in the house of her paternal uncle Elahi Bux 
It appeared that since the death of Inami’s father, she and her mother had 
lived sometimes with her grandmother and [STd] sometimes with Elahi Bux, 
but that Elahi Bux used to make a monthly allowance for the support of the 
mother and daughter Subsequently the mother of Inami married one Ahmed 
Ah, a man of no position, and a few days subsequent to the marriage Inami 
went permanently to live with her paternal uncle, and in his bouse was 
married to a Mahomedan boy 12 or 14 years of age On the hearing of this 
application, the following issues were fixed — 

(1) Has the girl been married ? 

(2) Is the petitioner entitled to the custody of the girl’s person ? 

The Judge found that the child had been legally married , and with regard 
to the second issue, he gave the following judgment — 


** The petitioner’s pleader has urged that,, failing the mother, the maternal 
grandmother is the proper person to have charge of the child, and no doubt, other 
things being equal, she would have a preferential claim , but I do not 
find that there is any absolutely binding rule on the subject, and I think 
|hat s 3 f of Act IX of 1861 allows the Court a discretion when empowering 
It " to make such order as it shall think fit in respect to the custody and 
guardianship of the minor ’ Mr Amir Ah in his work on the Personal Law 
of the Mahomedans lays down at p 212 that * the right of hazanat is founded 
primarily for the benefit of«the child, and is to be exercised by those relations 


who are most likely to bestow care and kindness upon it ’ and at p 210 
quotes wi^h approval the remarks of Mr Santayra, viz , * VinUrU do V enfant 

• App^l from Order No 257 of X884, against the order of W H Page, Esq , OfELoiating 
Judge of Bhagulpore, dated the Slst of Ii^y 1884 

- . ^ , ♦ trSec jf —On the day appointed for the hearmg of the peti 


!>Ser ^rei*d’ . “‘t *'**T'® u ** 

'•y agents, and such evidence as they or their agents may adduce, 

guardian aid thereupon shaU proceed to^ke such order » it shaU 
snip Of min r think fit in respect to the custody or guar^nship of such 

Quuor and the costs of the case ] • 
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V tmporte mr toutes ha autres oonatd&rattona, et ha jugea ont la faculte de atihor^ 
donner Vaj^lication de la Hgh aux ctrconsiances de fait * , all the ciroumstances 
of the present ease show that the best interest of the minor will be served by 
her being left where she is she will not lack female guardianship, because the 
aunt of her husband- is living in the house of her uncle, and has charge of her 
I therefere refuse the application ** 

Bhcocha appealed to the High Court 
Moulvi Serajul lalam for the Appellant 

Mr MuUtck and Baboo Tarrock Nath Dutt for the Respondent 
[576] The Judgment of the Court was delivered by 
Garth, C J — We are extremely unwilling in this case to interfere with 
the order of the lower Court We believe that under the circumstances the 
uncle of the girl is a far preferable guardian of Inami Begum to the petitioner, 
the grandmother 

But the decision of MiTTEB and WILKINSON, JJ , m Fuaeehun v Kajo 
(I L B , 10 Cal , 15) IS directly in favour of the appellant , and we think that 
we are bound by Jbhat decision, unless we are prepared to refer the question to 
a Full Bench 

That also was a case decided undsr Act IX of 1861 The plaintiff was the 
maternal grandmother of the minor, a girl aged 12 years, who had attained 
puberty The parties who claimed to be guardians were, first, the mother of 
the minor, who, as in this case, had married again, and was disqualified from 
being guardian , and, secondly, the paternal uncles of the minor The Court 
held that, though under Mahomedan law the uncles* would be the proper 
guardians, s 21, Beg X of 1793 (applicable to minors under the Court of 
Wards), and s 27 of Act XL of 1858 (applicable to other minors), read together, 
prohibited the appointment of anvone but a female to be the guardian of a 
female The girl was accordingly made over to the custody of the maternal 
grandmother and taken away from that of the paternal uncles 

In this case the plaintiff is the grandmother of the minor, who, although 
she has not attained puberty, is found to have been lawfully married The 
defendant is the girl’s paternal uncle The mother of the girl, as in the case 
refe*'red to, has married again, and is consequently disqualified from acting as 
guardian • 

The facts of the above case^re therefore, so far as the main point in ques- 
tion IS concerned, undistinguishable from those of the present, and we consider 
that WQ are bound by it At the same time, we have so much doubt as to 
whether that case was rightly decided, that we should be disposed to refer the 
question to a Full Bench if it were not for the fact that the girl in this instancJ, 
although married, appears not to have attained the age of puberty 

The only ground upon which we doubt the correctness* of the above case 
IS this thatothe learned Judges seem to consider that [677] s 27 of Act XL 
of 1868 obhgea the Civil Court to appoint a female aa the guardian of the peraon 


* [Bee 27 —Nothing in 

Act not to authorize the 
appointment of guardians 
of certain married women 
and other persons 

Guardianship during the 
minority of the father or 
husband of a minor when 
to oease 


this Act shall authorize the appointment of a guardian of the 
person of a female whose ]^usband is not a minor , eft ti^e appoint 
ment of a guardian of the person of any minor whose fa&er is 
living and is not a minor , and nothing in this Act shall authorize 
the appointment of any person other than a female as the guar 
dian of the person of a female If a guardian of the person of a 
minor be appointed during the minonty of the father or 
husband of the minor, the guardianship shall oease as soon 
as the father or husband (as the case may be) shall attain the 
age of majonty ] 
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af a female mmor We think that it may well be doubted whether the ^ot did 
not mean to leave the law as it was, in which case we might take as our guide 
the rule of Mahomedan law 

But it would seem from Batlhe*8 Mahomedan Law, second edition, p 438, 
that where a girl has not attained the age of puberty, the grandmother is a 
proper guardian, in preference to her uncle or other nr ale relative, so that even 
if Act XL left the matter open, the rule of Mahomedan law would seem m 
favour of the petitioner 

We think, therefore, that the judgment of the lower Court should be 
reversed, and that the girl should be given over to her grandmother as her 
guardian Bach party, under the circumstances, will pay their own costs 

Appeal allowed 

NOTES 

[ See notes to 10 Cal , 15 ] 
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OEIMINAL BEFEBENOE 

The 22nd May, 1885 
PBESENT 

Mr Justice Mitter and Mr Justice Norris 

•Joydeo Singh Petitioner 

versus 

Harihar Pershad Singh Opposite Party 

Sanction — Fresh sanction granted more than six months after expiry of pi lor 
sanction — Grounds upon which such fresh sanction should not be granted 
— Criminal Procedure Code, Act X of 1882, s 195 
Sanction was granted to prosecute a defendant for forgery and perjury alleged to have 
been committed by him in a civil suit which was decided against him on the 22nd August 

1882 The defendant then preferred an appeal which was dismissed on the 9th August 

1883 The plaintiff commenced criminal proceedings against the defendant under the 
sanction on the 23rd July 1884, but such proceedings having been commenced more than 
SIX months after the date of the sanction the charge was dismissed The plaintiff then, on 
the 20th August 1884, applied for a fresh sanction which was granted on the 13th April 1885 

Held, that a*sBummg that the Munsiff who granted the fresh sanction had power to do so, 
as to which the Court expressed no opinion, such fresh sanction should not have been granted 
unless some explanation was given for [878] the omission to commence proceedings within 
BIX months, and as no such explanation was given, or any special grounds shown why a fresh 
sanction should be given, the M^siff did not exercise a sound discretion in granting such 
fresh sanction, and consequently his order was set aside 

This was ^ application to set aside an order granting sanction to prosecute 
the petitioner for forgery and giving false evidence 

The facts were as follow — 

The petitioner, one Joydeo Singh, had been one of the defendants m a 
regular suit in which Hfurihar Pershad Singh, the opposite party, was plamtifif 
That suit wag decided on the 22nd Au gust 1 882 against the defendant, and on 

^ Criminal Revision No 171 of 1835, against the order passed by Moulvie Ata Hossem, 
MttUsiff of i^ngabad, dated the IStA Apnl 1886 



HABIHAR PBBSHAD SlKaH II886] lJUM. U 6l4« 

the Apphoabon of the plaintiff the Munsif, on the same day, granted sanotum 
to the plamttff to prosecute Joydeo Singh and one Gharan Singh for forgery 
and giving false evidence The defendants preferred an appeal against the 
Mnnsif’s judgment, deciding the case against them and the decree passed 
thereon, but that appeal \vas dismissed on the 9th August 1883 On the 
23rd July 1884 the plaintiff instituted criminal proceedings against Joydeo 
Singh and Oharan Singh under the sanction granted on the 22nd August 1882 
The case came on for hearing on the 19th August 1884 before the Deputy 
Magistrate, who then for the first time discovered that the sanction upon which 
the proceedings were based had been granted more than six months previous 
to their being commenced, and he accordingly dismissed the case The plaintiff 
Harihar Pershad Singh then on the 20th August 1884 applied to Moulvie Ata 
Hossain (Baboo 60000I Ohand, the Munsif who had heard the regular suit 
and granted the previous sanction having meanwhile been transferred) the 
then Munsif of Arungabad to renew the sanction granted by his predecessor 
to prosecute Joydeo Singh and Gharan Singh, and that officer accordingly 
granted a rule calling upon the petitioner to show cause why such application 
should not be complied with The rule came on for argument on the 13th 
Apnl 1885, and resulted in a fresh sanction being granted to prosecute Joydeo 
Singh Joydeo Singh now applied to the High Gourt to set aside that order 
on the following grounds — 

( 1 ) That the Munsif was wrong in renewing an order barred by limitation , 

[8793 (2) That there is no provision in the Code providing for the renewal 
of an order sanctioning a prosecution 

(3) That the officer who granted the sanction not being the officer who 
had heaid the original suit or granted the previous sanction could not give 
sanction without first holding a preliminary enquiry , and 

(4) That the order was therefore bad in law and made without jurisdiction 

Munshi Mahomed Yusuf for the Petitioner 

Mr Twtdale for the Opposite party 

The Judgment of the High Court (MiTTER and NORHIS, JJ ) was 
delivered by 

MitteFi J. — ^The petitioner before us was defendant in a civil suit The 
suit was decreed by the Munsif on the 22nd August 1882, and at the end of 
the judgment a sanction was given for the prosecution of the petitioner for 
forgery and for giving false evidence There was an appeal preferred against 
the Munsif’s decree, and that appeal was disposed of against the petitioner on 
the 9th August 1883 Then, on the 23rd July 1884, the plaintiff \n the civil suit 
commenced the criminal proceeding for which he had obtained the sanction on 
the 22nd August 1882 

While this proceeding was pending, it was discovered that the sanction 
upon which the prosecution relied was more than six months old Thereupon, 
on the 20th August, another application was ifiade for obtaining a fresh 
sanction, which was given on the 13th April 1885 

This rule was obtained by the petitionerjapon the plaintiff to »how cause 
why the order of the Munsif, dated 13th April 1885, shoyld not be set aside 

It IS contended before us that under s 195 of the Gnminal Procedure Code, 
it was not competent to the Munsif to give a fresh sanction for the prosecution 
It seems to me to be unnecessary to express any opinion upon this point, 
because, assuming that the Munsif bad power to grant the fresh sanction, he 
should not have granted it unless some explanation was given for the omission 
to commence the proceeding within six months The order of the 13th April 
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1886 has been read to us It discloses [380] no special grounds for granting 
this fresh sanction Neither does it appear from the recori that any explana* 
tion was given by the opposite party to this rule as to why proceedings were 
not commenced at least within six months from the date when the decree of 
the Munsif was confirmed in appeal 

Under these circumstances I am of opinion that the Munsif did not exercise 
a sound discretion in granting the fresh sanction prayed for We accordingly 
set aside the order of the Munsif of the 13th April 1885 

Order set autde 


NOTES 

[ After Banction bad lapsed by the expiry of six months, a fresh sanction should not be 
granted except on special grounds — 11 Gal 577 , 22 Cal 176 22 Oal 57S, at 578 , 6 All 45 , 
18 All 356 8 G W N 797 at 800 ] 
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CRIMIN AL REFERENCE 


The 26th May, 1886 
Present 

Mr Justice Mitter and Mr Justice Norris 


Queen Empress 


versus 

Durga Sonar Accused 


f 

Evtdence — Deposttton of accused person when admissible in evidence against 
him in subsequent proceeding — Evidence Act (I of 1872) s 80 
A deposition given by a person is not admissible in evidem^ against him m a subsequent 
proceeding without its being first proved that he was the person who was examined and gave 
the deposition 

A pardon was tendered to an accused, and his evidence was recorded by the Magistrate 
Subsequently the pardon was revoked, and he was put on his trial before the Sessions Judge 
along with the other accus^ At the trial the deposition given by him before the Magistrate 
was put in and used in pvidence against him without any proof being given that he was the 
person who was examined as a witness before the Magistrate 

Held, that the deposition was inadmissible without proof being given as to the identity of 
the accused with the person who was examined as a witness before the Magistrate 

In this cafie the accused and ^ three others were charged with the murder 
of one Nemani Sonar^ 

On February 2nd. the accused Durga made a confession before the Jomt 
Magistrate, who recoraed the usual memorandum at the foot of the confession 
as required by s 164 of the Criminal Procedure Code Subsequently a pardon 
was tendered^ to Durga, o n the 10th February by the Joint Magistrate, who 

* Criminal Reference No 16 and Appeal No 822 of 1885, made J W Badeook, Rsq , 
OffimatingSessionsJudgeof Bhagulp:>re,(Onthe4thof May 1885 
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rooorded his reasons for so doing as required by s 337* of the Code, as follows 
“ I am mehned to believe that he (Durga) was CSSlj under the impression 
that he would be pardoned when he mi^e his statement to the Polioe and 
** before me, and that his confession therefore will not be evidence against him 
** or the other accused ” 


Subsequently the pardon was revoked on the ground that he did not make 
a full disclosure of all the facts, and he was put upon his trial along with the 
other accused for the murder 

At the trial the Sessionsi^ Judge did not admit the confession as he consi- 
dered he was bound by the statement of the Joint Magistrate as recorded at 
the time of granting the pardon The deposition made by Durga before the 
Joint Magistrate was admitted in evidence against him, in which he stated that 
he had assisted at the murder 

No evidence was, however, given to prove that he was the person who had 
given the deposition before the Joint Magistrate 

TThe Sessions Judge, agreeing with the assessor, acquitted the other accused 
on the ground that Durga's deposition was no evidence against them, and that 
the other evidence was untrustworthy and unreliable, but he convicted Durga 
mainly upon the statement contained in his deposition, coupled with the fact 
that there was evidence which could be relied on , that a quarrel existed 
between him and the murdered man , and that they were seen together the 
evening before the body was found He acoordinglv sentenced him to death 
and referred the case to the High Court for confirmation of the sentence 

Durga also appealed 

No one appeared for either party 

The Judgment of the High Court (MlTTEB and NoRHIS, JJ ) was as 
oilows — 


The Sessions Judge has admitted the depositions of the prisoner made 
before the Joint Magistrate of Monghyr on February 10th, 1885, without any 
evidence of his identity 

At page 54 of the Sessions Record the Judge says ** The Government 
Pleader then put in Durga's statement on oath taken on February 10th after 
the offer of a pardon was 3made under s 337 of the Code of Criminal 


♦ [Sec 387 — ^In the case of any offence triable exclusively by the Court of Session or 
_ , , , . High Court, the District Magistrate, a Presidency Magistrate, 

Tender of pardon to ac Magistrate of the first class inquiring into the offence, or 

with the sanction of theDistriot Magistrate, any other Magistrate 
may, with the view of obtaining the evidence of any person supposed*to have been directly or 
indirectly concerned in or privy to the offence under inquiry, tender a pardon to such person 
on condition of his making a full and true disclosure of the whole of the circumstanceb within 
hi8 knowledge relative to such offence, and to every other person concerned, whether as 
principal or abettor, in the commission thereof 

Every person accepting a tender under this sectiq^i shall bo examined as »a witness in 
the case 

Such person, if not on bail, shall be detained in custody until the termination of the 
tnaj by the Court of Session or High Court, as the case may be • 

Every Magistrate other than a Presidency Magistrate, who tenders a pardon under this 
section, record his reasons for so doing , and when any Magistrate has made such tender 
and examined the person to whom it has been made, he shall not try the case himself although 
the offence which the accused appears to have committed may be triable by such 
Magistrate ] • 
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Prooedure” — (then follow wme woide which are quite illegible} — under 
s. S39t of the Code of Cntninal Procedure ” And we suppose he thought 
that under [dSS] s SOt of the Evidence Act it was admissible without proof that 
the Durga Sonar who made the deposition was the same Durga Scnar then 
being tn^ 

This was a gross blunder Without the deposition there is no sufl^cient 
evidence to warrant a conviction of the prisoner, and we accordingly set aside 
the conviction and direct his discharge 

Conviction set aatde 

NOTES # 

[ See also (1903) 26 All , 108 ] 
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APPELLATE CIVIL 

The 20th April 1885 
Peesent 

Mr Justice Mitter and Mr Justice Field 


Pergash Koer and another Plaintifis 

versus 

Mahabir Pershad Narain Singh and another Defendants 


Mortgage — Conditional sale — Foreclosure — Suit for possession on foreclosure— 
Regulation XVII of 1806, ss 7, 8 — Act IV of 188^ {Transfer of 
Property Act), ss 2, clause (c) and 86 

The procedure laid down in the Transfer of Property Act may be applied to the case of 
foreclosure of a mortgage executed before the Act came into operation provided it be so applied 
as not to affect the rights saved by s 2, clause (c) of the Act 

Vyrhere, therefore, under the provisions of Regulation XVII of 1806 notice of foreclosure 
had been served on a mortgagor by conditional sale, the mortgage having been executed, and 
the foreclosure proceedings taken before the Transfer of Property Act came into force, and 


Commitment of person 
to whom pardon «has been 
tendered 


* Appeal from Original *Decree No 277 of 1888, against the decree of Baboo Amrit Lai Pal, 
Rai Bahadur, Second Subordinate Judge of Sarun, dated the 22nd of September 1883 

T [Sec 839 — ^Where a pardon has been tendered under section 337 or section 838, and any 
person who has accepted such tender has, either by wilfuUy con 
cealing anything essential or by giving false evidence, not com 
plied with the condition on which the tender was made, he may 
be tned for the offence in respect of which the pardon was so ten 
dered, or for an^^ other offence of which he appears to have been 
guilty in connection wit]ji the same matter 

The statement made by a person who has accepted a tender of pardon may be given in 
evidence against him when the pardon has been withdrawn under this section 

No prosecution for the offence* of giving false evidence m respect of such statement shall 
be entertained without the sanction of the High Court] 

I [Sec 8q — Whenever any document is produced before any Court purporting to be a 
Ftwamption on produo " iftomorandum of tho endeoM or of any part of the evi 

dence given by a witness in a judicial proceeding or before any 
tion of reooed of evtdonce ^ officer authoriaed by law to tab such wdenoe, or to be a state 
ment or confession by any*prisoner, or accused person taken in accordance with law and 
Kttmg to be signed by any Judge or Magistrate, or by any such officer as aforesaid, the 
i shall presume^ • 

that the dociiment is genuine , that any statements, as to the circumstances under which 
it was taJeen, pu^rting to be made by the person signing it, are true, and that such evidence 
statement, or confession was duly takw ] 
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after tha «qairy at the year of grace the money not having been paid, the mortgagee inetitQtod 
a amt for possesaion on foiedosure, and when such amt was defended by a third party who 
had purchased the mortgaged property at an execution sale and obtained possession before 
the commencement of the foreclosure prooeedmgs and the necessary notice had not been 
served upon him, 

JSeldt that it was competent to the Court to apply the procedure prescribed by the Transfer 
of Property Act and grant the mortgagee a decree in the terms of s 86, substituting the 
period of ** one year ” for the period of ** six months ** therein mentioned Oanga Sahat v 
Ktshen Sahat (I L R , 6 All , 262) referred to 

« 

In this suit the plaintiffs sought to obtain possession on foreclosure of a two 
anna nine pie share, out of five annas six pie, out [583] of eleven annas 
share of mouzah Dhowpole, the eleven annas constituting the whole of the 
mouzah They alleged that the property in suit had been mortgaged by the 
first defendant Solookut Deo Narain Singh to their father, since deceased, by a 
deed of conditional sale, dated the 1st Julv 1873, to secure the repayment of a 
sum of Bs 2,000 , that the date fixed foi repayment had passed without the 
principal or interest being repaid , and that consequently under the provision 
of Begulation XVII of 1806 they had caused the requisite notice and copy of 
their petition for foreclosure to be served on the first defendant, the mortgagor, 
and the year of grace having expired on the 3rd Assar 1285, corresponding with 
the I6th June 1878, they brought this suit to obtain possession 

Thev further alleged that after the service of the notice and copy of their 
petition on the first defendant they learnt that in execution of a decree against 
the first defendant the property in suit had been sold and purchased b> him 
bmamt in the name of the second defendant his son, Mahabir Pershad Narain 
Singh, and they consequently added him as a pro formd defendant In 
their prayer they asked for a declaration that the first defendant s right to 
redeem was lost, and that they might have possession of the property, and they 
also added a prayer for other relief, winch according to law might be 
deemed proper to be awarded to them They also claimed mesne 
profits 

The first defendant did not appear or contest the suit^ but the second defen 
dant filed a wntten statement, alleging that inasmuch as he was in possession 
o£ the property by virtue of his purchase which took place on the 10th April 
1876, and the notice was not served upon him, the foreclosure proceedings were 
ah iniiio bad as against him He denied that he had purchased as benamidar 
for his father, and stated that the plaintiffs were well aware of Ifhe fact of his 
purchase and possession long before they caused the ^notice to be served on 
his father The lower Court found as facta that the ^mortgage was a vahd 
one, that the notice of foreclosure was served on the first defendant, and that 
the purchase by the second defendant was prior tp the date of the plamtifis* 
application for foreclosure , that the second defendant was a necessary party to 
the foreclosure proceedings , and [684] that as the notice was [not ?] served on 
him, the plaintiffs were not entitled to succeed unless they established the fact 
that &e second defendant was a mere benamtdar for his father , that there was 
no evidence to show that they were not aware of the secox^ defendant’s purchase 
brfore instituting the foreclosure proceedings, and that they had failed to prove 
that the second defendant had purchased benamt for Iqs father 

At the heanng the plaintiffs contended that, if upon the facts they were 
not entitled to succeed, still it was open to theiCourt to make a decree under 
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fche provisions of s 86* of the Transfer of Property Act (IV of 1882) in com 
phanod with the prayer for other rehef ”, but the Court held that, inasmuch 
as the suit was based upon foreclosure proceedings taken before that Act came 
into operation, and as it had not been instituted under its provisions, and did 
not contain the necesssiry allegations to entitle plaintiffs to a decree under 
that section, the Act did not apply , and as it would be changing the entire 
character of the suit, the Court refused to grant any such relief, and having 
regard to the above findings, dismissed the suit but made each party bear their 
own costs 

The plaintiffs now appealed to the High Court upon amongst other grounds 
that there was nothing in the frame of the suit or in the circumstances of the 
case to disentitle them from obtaining a decree under s 86 of the Transfer of 
Property Act, and that the lower Court erred m not granting them that relief 
Baboo Mohesh Ghunder Chowdhry and Munshi Mahomed Yu&uf for the 
Appellant 

Mr C Gregory and Baboo Durga Das Dutt for the Bespondent 

The Judgment of the Court (Mitter and Field, JJ ) was delivered by 

Hitter, J — ^This suit was based upon a mortgage deed called bye biL wufa, 
executed by the defendant No 1 in favour of the plaintiff s father, on the 21st 
July 1873 Under this deed a two anna nine pie share, out of five annas six 
pie, out of eleven annas of the mouzah in dispute, which eleven annas 
constituted an entire estate, was mortgaged The plaintiff alleged that on the 
[588J 15th June 1877 an application was made to the District Court for 
service of notice under 'Begulation XVII of 1806 , that this notice was served 
upon the mortgagor , and that as the money due under the mortgage was not 
paid within the time allowed by the Begulation, the right to redeem was barred 
It was further stated in the plaint that, some time after the notice had been 
served, the plaintiffs came to know that the share mortgaged had been sold in 
execution of a decree against the mortgagee [mortgagor ?] and purchased by the 
mortgagor himself in the name of his son, the defendant No 2 Accordingly, 
the defendant No 2 was made a defendant in the suit The prayer in the 
plaint was for a decree for possession upon foreclosure of the mortgage, and also 
for “ other relief ” which according to law it might be deemed proper to grant 
The suit was defended only by defendant No 2, and the principal ground 
of defence was that he was the real purchaser of the pioperty mortgaged , that 
since the date of his taking possession under the purchase, he has been in 
exclusive possession of it and that his father has nothing to do with it 

He further alleged that this purchase took place before the application 
under Regulation XVII of 1806 was made to the District Court, and therefore 
the suit could not be decreed inasmuch as no notice had been served upon him 

* [Sec 86 — In a dUit for foreclosure, if the plaintiff succeeds, the Court shall make a 
• decree, ordering that an account be taken of what will be due to 

Decree in foreclosure the plaintiff for principal and interest on the mortgage, and for 
gait his costs of the suit, if any, awarded to him, on the day next 

hereinafter referred to, or declaring the amount so due at the date 
of such decroa, and ordering that, upon^the defendant paying to the plaintiff or into Court the 
amount sp due, on a day within six m^ths from the date of declaring m Court the amount 
so due, to be ffxedby theT!!ourt, the plaintiff shall deliver up to the defendant, or to such 
peiaon as he appoints, all documents in his possession or power relating to the mortgaged 
pxopezty, and shall transfer the property to the defendant free from all incumbrances created 
1^ t|ie plaintiff or any person claiming under him, or, where the plaintiff olauns by derived 
title, by th^ under whon^ he claims , and shall, if necessary, put the defendant into 
pomesfiuoned the property , but, 

that, il the payment is not made on or before the day to be fixed by the Court, the defendant 
h0 absolutmy debarred of all right to redeem the property 3 
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^bere are other questions m the case, but the lower Court has found all of 
them in favour of the plaintiffs It has been found that the mortgage was 
executed , that the mondy covered by it was really advanced to the father , and 
that the notice was served upon the mortgagor, defendant No 1 But the 
lower Court dismissed the suit upon the ground that the plaintiff failed to 
prove that the defendant No 2, the son, was the furzt or hmarmdar of the 
father, defendant No 1 

There was a further contention before the lower Court on behalf of the 
plaintiffs, VIZ , that supposing, for want of notice upon defendant No 2, no 
decree absolutely foreclosing the mortgage could be made in this suit, there was 
nothing to prevent that Court from making a decree under s 86 of the ** Transfer ^ 
of Property Act ” of 1882 With reference to this contention the Subordi- 
[586]nate Judge says that there was no prayer to this effect in the plaint, 
nor would the words “ other relief ’ include it He accordingly refused to 
accede to this prayer, which was made at the time of the last hearing The 
Subordinate Judge, therefore, dismissed the suit altogether 

Against this decision the plaintiffs have appealed The evidence adduced 
by the defendant No 2 to prove that he was separate from his father is, as 
remarked by the lower Court, hardly satisfactory , and it being a presumption 
of Hindu law that the members of a family, and especially such members as 
these, namely, father and son, are joint, 1 should be inclined to presume that 
the purchase was made by the joint family But as my learned brother is not 
prepared to go to this length, I would not press this view of the case to deprive 
the mortgagor of his right of redemption It is, however, quite clear to us 
that the lower Court was in error in dismissing the suit altogether We are 
of opinion that the lower Court was not right in refusing to make a decree in 
this case under s 86 of the “ Transfer of Property Act ” 

Our attention has been drawn to a decision in Ganga Sahat v Kishm 
Sahai (I L B , 6 All , 262) In that case the question was whether the pro 
cedure part of the Transfer of Property Act ” would apply to mortgages 
executed before the Act came into operation This question was referred to a 
Full Bench, and the majority of the Judges were of opinion that this question 
should be answered in the affirmative The Chief Justice, however, dissented 
from the view taken by the majority of the Judges ' 

Section 2 of the ‘ Transfer of Property Act * says “ In the territories to 
which this Act extends for the time being, the enactments specified in the 
schedule hereto annexed shall be repealed to the extent therein mentioned 
But nothing herein contained shall be deemed to affect (a) the provisions of any 
enactment not hereby expressly repealed , (6) any terms or incidents of any 
contract or constitution of property which are consistent with the provisions of 
this Act, and are allowed by the law for the time being in force , (c) any nght 
or liability arising out of a legal relation constituted before this Act comes into 
force, or [687] any relief m respect of any such right or liability , or (<f) save 
as provided by section fifty seven and Chapter IV of this Act, any transfer by 
operation of law or by, or in execution of, a decree or order of a Court of com- 
petent jurisdiction and nothing in the second chapter of this Act shall be 
deemed to affect any rule of Hindu, Mahomedan or Bqddhist law ” We are 
concerned only with clause (6) [c ^ | of this section I think that the words “ or 
any relief in respect of any such right or liability ” have preserved to a mort- 
gagor of the description under consideration the right ^which he had under the 
Begulation of 1806, viz , to pay off the mortgage money, and thus prevent the 
mortgage being foreclose within one year from the date of notice That bemg 
BO, it seems to me that the piocedure laid down in the “ Transfer of Property 
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Act *' will apply, but it will not affect this nght Section 2 does not say 
that nothing herein contained shall apply to any transaction entered 
into befoie the Act was passed, but it says, ** nothing herein contmned 
shall be deemed to affect any nght or liability ’* Therefore, the procedure laid 
down in the Act may be applied subject to this restriction that it should not be 
so applied as to affect the rights saved by s 2 With this quahfication^ if 
I may be permitted to say so. 1 agree with the majority of the Judges of the 
Full Bench Therefore, applying the provisions of the " Transfer of Property 
Act," in the way mentioned above, I think that the plaintiffs m this case are 
entitled to a decree ip the terms of s 86 of that Act In this view of s 2 of 
the “ Transfer of Property Act,** my learned colleague agrees We, therefore, 
direct that a decree be drawn up in the manner provided by s 86, substituting 
“one year’* for “ six months ** mentioned therein But as in this case the 
plaint was not properly drawn up, and as no application was made in the lower 
Court (in proper time) to amend the plaint so as to include in it an express 
prayer for a decree under s 86 of the “ Transfer of Property Act,** we think that 
each party should bear his own costs in this as well as in the lower Court 

Appeal allowed 


NOTES 

[In prooeedinga instituted after the Transfer of Property Act 1882, came into force, the 
procedure laid down in that Act was required to be followed — 6 All , 262 12 Oal , 436 
In 11 Cal 582 the proceedings had been instituted before that Act , but this decision was not 
approved of by TbbvelyAN, J , in 12 Gal , 583 F B (Mr Justice MiTTER was a party to it) 
See also 19 Mad , 382 , 14 Oal , 451 , 599 23 Bom , 119 22 Bom , 624 

In 13 Cal , 50 this case was distinguished on the ground that all the parties were not 
before the Court ] 


[ 688 ] APPELLATE CIVIL 

The 21st May, 1886 

Present 

Sir Richard Garth, Knight, Chief Justice, and Mr Justice Ghose 

Kowsulhah Sundari Dasi and another Defendants 

verstis 

Mukta Sundan Dasi and others Plaintiffs'^ 

Admtsston made by one co sharer evidence against the others — 

* Evidence Act (I of 1872), s 18 

In a suit betWben a zamin^ar and his '^aradars for rent, a person, who one of 
several jotedars in the mehal, was called as a witness for the zammdar, and admitted the fact 
that an arrangement existed whereby he and his co-jotediws had agreed to pay rent to the 
eamindar dirdlt , this suit was decided en favour of the zammdar 

The i^aradars then brought a suit against the lotedars, amongst whom was the witness 
abovementioned, to reoovsy: the sum which the fotedars ought to have paid to the zammdar 
dueet, and which the ijaradars had been decreed to pay The jotedars disclaimed all 

^Appeal from Appellate Decree No 2389 of 1888 against the decree of F J G CampbeU, 

Esq , Officiating Judge of Fumdpore, dated ^e 8th of May 1883, reversing the decree of 
Baboo Jagttt Durlav Mozumdar, Bai Bahaddr, Subordinate Judge of that Distnct, dated the 
Iffiili of September 1881 * 
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liabtbty to pay rent to the yaradan , m this suit the eyidenoe given by the jotedar in the 
maiiidar's suit was received as evidenoe on behalf of the plaintifEs against all the defendants 
Heldf that the evidenoe was admissible 

This was a suit for arrears of rent The zammdar of Soltanpore had given an 
tjara lease of his mehal to Mukta Sundari Dasi and others There was a jote 
jtmma m the mehal held by four co^harers Default having been made in the 
payment of rent on aooount of this note, the zammdar brought a suit against the 
tjaradare for the amount In that suit the tjaradars resisted iihe claim, on 
the ground that they had nothing whatever to do with the said jofc, the tenants 
being, by an arrangement, directly under the zammdar The zjaradars, how- 
ever, failed m their contention, and had to satisfy the decree obtained against* 
them by the zammdar The ijaradars therefore brought this suit against the 
jotedars — (1) Durga Chum Ghose , (2) Kowsulliah Sundari Dasi, (3) Annoda 
Sundari Dasi, (4) Shyama Sundari Dasi Defendants Nos 2 and 3 alone 
filed written statements describing themselves as 5 annas [S89] and 
2 annas sharers respectively of the jote, and contending that they by arrange- 
ment were the khae tenants of the zammdar, disclaimed all liability to 
the plaintiffs whom they had never acknowledged as their landlord The 
written statement also alleged that defendant No 1, a co sharer to the extent 
of a 2-anna share, was on unfriendly terms with the female defendants and 
largely indebted to the zammdar m whose favour he had deposed in the former 
suit The Subordinate Judge disbelieved the arrangement set up by the plaintiffs 
and dismissed the claim On appeal, the District Judge, mainly relying, it 
would seem, on the admission made m the evidence of ope of the present defen- 
dants (defendant No 1), who was a witness on behalf of the zammdar in the 
suit between the zammdar and the ijaradars, that he and his co-sharers had paid 
rent to the zammdar under an arrangement between them and the plaintiffs, 
decreed the plaintiffs* claim It was contended by the defendants on appeal to 
the High Court that the admission m the evidence of one of the jotedars made 
m the former suit in which none of them were parties, could not be accepted 
fus legal evidence against the others 

Baboo Oirna Sunkur Monoomdar for the Appellants 
Baboo Issvr Chunder ChachahaU for the Bespondents 
The Court (Garth, C J , and Ghose, J ) delivered the following 
Judgments 

OaPthf Ct J. — In this case the plaintiffs took an tjara lease from the zamm- 
dar of certain property, in which was included a tenure, which had been held 
by the defendants at a certain rent for a great many years 

The plaintiffs’ case was that, under an arrangement which they made with 
the defendants some time ago, the defendants were to ^ay, and have always 
paid, their rent and cesses to the /ammdar instead of to the^plaintiffs, and that 
thes^ payments had always been received by the zammdar on the plaintiffs* 
fbccount and placed to their credit t 

This being the arrangement, the plaintiffs say that the defendants, in 
breach of it, did not pay to the zammdar the rents or cesses, which they ought 
to have paid for the years 1283 to 1287, and cousequently the zammdar brought 
a suit against [S90J the plaintiffs to recover those rents and cesses, and 
recovered the amount • 

This suit was then brought by the plaintiffs to recover from the defendants 
the sums which, according to the arrangement, they ought to have paid to the 
zammdar , and the lower Appellate Court has held that the arrangement relied 
upon has been proved, and that the plaintiffs are entitled to recover the sums 
claimed from the drfendants * 


5 CAL — iW 


1309 



htM* i! iff KOmthUAtL SUKDABI DASI Sst V itUXTA te. {1S86] 

But it has been ooutended by the appellants (amongst other things) t&at, 
in coming to this oonolusion, the lower Appellate Court has admitted and acted 
upon certain^ evidence, which was not legally admissible 

It appears that in the suit which was brought by the sammdar against the 
plaintiffs, one of the defendants was called as a witness on behalf of thezamm 
dar, and spoke to the existence of the arrangement on which the plaintiffs rely 
This deposition, made in the former suit, has been given in evidence m this suit 
and received by the Court below 

It IS contended by the defendants that this was wrong It is said that 
the statement of one of the defendants might have been received as an admis- 
sion against himself only, but not as against the other defendants 

I think, however, the lower Court was right Where there are several 
co-contractors, or persons engaged in one common business or dealing, a state- 
ment made by one of them with reference to any transaction which forms 
part of their joint business, has always been held admissible as evidence as 
against the others 

The rule is thus laid down in Taylor on Evidence, Vol I, Ist edition, 
p 489, 8 626 — 

** When several persons are jointly interested in the subject matter of the 
suit, the general rule is that the admissions of any one of those persons are 
receivable against himself and fellows, whether they be all jointly suing or 
sued, provided the admission relates to the subject matter in dispute and be 
made by the declarant in his character of a person jointly interested with the 
party against whom the evidence is tendered 

^ (See also Kemble v Farren (3 C A P , 623) , Lucas v Dela Cour (IMA 
S , 249) ] 

[d$l3 The principle of this rule is, that for the purpose of making these 
statements with reference to the joint concern or common subject of interest, 
one partner or oo contractor is considered to be the agent of the others , and 
this rule, as I take it, is enacted, though in a somewhat concise form, in s 18 of 
the Indian Evidence Act 

As this IS the only point of law raised which is worthy of notice, I think 
that the appeal should be dismissed with costs 

Ghose, J — 1 concur in dismissing the appeal, as I think there was 
sufficient evidence in point of law to justify the finding of the Court below 

Appeal dismissed 


MOTEB 

[ The admission of a«person having a joint interest with another can be used against 
such other —11 Cal , 088 

See (1911) 88 Qal , 998, where Mookbbjeb, and Carnduff JJ , fully discussed and 
the principles underlying the ru'ie, referring also to English oases like In re WhUetiy and 
Boberte* Arbitration (1891) 1 Gh 668 J 
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ORIGINAL CIVIL 

The 2nd June, 1886 
PRBdENT 

Mr Justice Piqot 

Malohus Plaintiff 

versus 

Broughton and another Defendants 

Wtll--C(mtructt(m--Ghartta^le gift— Cypres doctrine-— La^se 
A testator diieoted his executor to set apart a sum of Bs 7 000 to provide a fund for or 
towards the education of two or more boys at St Paul's School Calcutta, such boys to be 
natives of Calcutta, of poor and indigent parents, or fatherless child^^en of Armenian or other 
Christian rehgion The testator died m 1867 In 1664, the St Paul's School, Calcutta, 
was removed to Darjeeling In the St Paul’s School, Calcutta, the fees for day scholars and 
day boarders were Rs 8 and Bs 10, respectively In the St Paul’s School, Darjeelmg, there 
were no day scholars nor any day boarders and the cost of a regular boarder would be about 
Rs 400 per annum 

Held, that the gift did not lapse, being a general charitable bequest, and that under the 
circumstances it must be executed cypres • 

On the 20th day of June 1859, Nicholas Isaac Malchus, an Armenian 
inhabitant of Calcutta, made and published his last Vill and testament, whe^by, 
after making several pecuniary and other bequests, he directed as follows in 
the 5th clause of his will — 

direct my executor to invest the sum of Company’s rupees seven 
thousand in the purchase of Company’s paper and to [598] stand possessed 
thereof in trust by means of the income of the same to provide a fund for or 
towards the education of two or more boys at 8t Paul s School, Calcutta, to 
be from time to time nominated for that purpose by the trustee for the time 
being of this my will, such boys to be natives of Calcutta, of poor and indigent 
parents, or fatherless children of the Armenian or other Christian religion, and 
such income to be paid to the Governors, Trustees or Managers of the school 
for the time being for the purpose of such education , and I direct that no boy 
shaU be eligible for admission to the benefit of this provision qt an earlier age 
than seven, or at a later age than twelve, nor shall he continue the enjoyment 
thereof after he shall have attained the age of seventeen, though entitled to 
lbs benefit up to then , and whenever a vacancy shall occur either by removal 
of any such boy at the age aforesaid, his earlier death, orfro^i any other cause, 
the Trustee for the time being of this my will shall fillup the vacancy by appoint 
ing some other boy of the character and qualifications hereinbefore in that 
behalf stated, and each boy admitted to the school shall be si^bject to the 
government and discipline thereof " * 

The last clause of the will, so far as is material for the purposes of this 
report, ran as follows '' I do hereby nominate and appoint m> said wife 
executo and trustee of this my will during her life, ^and after her decease or 
renunciabon of such office I Weby nominate and appoint the Administrator 
OeneriJ of Bengal for the time being the executor and the trustee of this my 
will** 
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The testator died on the 2Std oi Deeember 1867, leaving a widow, and the 
plaintiff, bis only son, him soxviTmg The widow obtamed probate cd the will 
and adminigliered the estate until her death m febmary 1881, when the 
Adnunutta^-Genenl of Bengal took upon himself the admmistration of the 
estate 

In September 1863, the St Paul's School, Calcutta, was closed by order 
of the Committee of the school It had for some years previously been a 
failure financially from want of success m competing with other schools newly 
estabhshed in C^cutta, and the Committee thought it would be desirable to give 
up the school in Calcutta and establish one m the hills either at Hopetown or 
£098] Darjeeling This was done The Committee sold the Calcutta property, 
and with the proceeds purchased some lands in Darjeeling, where, in March 
1864, they established the school thenceforward known by the name of the St 
Paul’s School, Darjeeling This prooeedmg was always referred to by the school 
authorities as the transfer of St Paul’s School from Calcutta to Darjeeling 

During the year 1877, Mrs Malchus paid the interest on the Bs 7,000, 
namely, Bs 280, to the Governors and Trustees of St Paul’s School, Dar 
jeehng, for the education of one boy From the year 1877 no payments were made 
either by Mrs Malchus or by the Administrator General On the 11th of 
February 1884, the plaintiff instituted the present suit for the construction of 
the will of the testator so far as it related to the bequest contained in the 5th 
paragraph , for a declaration that the St Paul’s School, Calcutta, had ceased 
to exist at the time of the testator s death , and that the legacy of Bs 7,000 
had laps^ and fallen into the residue of the estate of the said testator to winch 
the plaintiff was entitled , for accounts and for general relief The defendants 
wer%the Administrator-General and the Venerable Archdeacon Atlay, who was 
appointed by the governing body of St Paul’s School, Darjeeling, under the 
provisions of Act XXI of 1860, under which Act the school had in 1867 been 
registered as a society From the evidence it appeared that the fees at the 
St Paul’s School, Calcutta, ranged from Bs 8 and Bs 10 per month for day 
scholars and day boarders to Bs 35 and Bs 40 per month for regular boarders 
At the St Paul’s School, Darjeeling, there were none but boarders, the average 
cost for each being about Bs 400 per annum 

Mr O'Ktnealy (the Advocate-General Mr G C Paul, with him) for the 
Plaintiff — ^The plaintiff’s contention is that the gift of Bs 7,000 has lapsed 
and fallen into the residue This contention involves two questions first, whe- 
ther the St Paul’s School, Calcutta, was in existence at the death of the testa- 
tor in 1867 , secondly, if not, whether this is a gift which the Court will execute 
cypres ? As to the first question, it is submitted on the evidence that the 
school pointed out by the testator was not in existence at the death 
of the testator The* St Paul’s School, Darjeeling, is not the [09*1 
St Paul’s School, Oaloutta, merely transferred to Darjeehng It is entirely 
different in its aims and in its character As to the second question, 
this IS not a gift which tbe Court will execute cypret — Clark v Taylor 
(1 Drew, 642} , Btusell v Kellett (3 Sm and G , 264) , Ftsk v Attomey-Qmeral 
(L B . 4 Eqi, 521) 

Mr K%U (Mr Siokoe with him) for the Trustees and Governors of 
St Paul’s School, Danqeling — ^This is a general chantable gift and cannot fail m 
any oase (He was stopped on this pomt ) My clients are entitled to the fond 
H was given to St Paul’p School, and the mere transfer of the school from 
Oaloutta to Parjeebng was immaterial so far as the bequest was oonoemed 
Even if tto OoK^ were disposed to tbmh the gift should to executed eypras, we 
are the partws entitled, as the St. Paul’s School, Darjeeling, is the suodessor 
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of« and rasembfes mtwe nearly than oMier msiiiiataona, the edioid mentaoned by 
the testator 

Mr Whtte (Mr Allen with him) supported the contention o( the othw 
Defendants 

The Jndfment of the Court was dehvered by 

PUot,J — The plamtifif claims m this suit that the legacy under para 5 
of the testator's will has lapsed It has been argued by his counsel that the 
legacy was intended for St Paul’s School, Calcutta , that the school came to an 
end , and following the principle laid down m Clark v Taylor (1 Drew, 642) , 
Russell V Kellett (3 Sm and 6 , 264), SsiidPtskv The Attorney General (L B 
4 Eq , 521), the object of the bequest having disappeared, it must lapse, and * 
that he, as son of the testator, becomes entitled to the fund Now the question 
depends, as has been all along admitted by counsel on both sides, entirely on 
the construction of para 5 of the will 

Counsel are not at issue on any question of law 

I think, on looking at all the terms of this paragraph of the will, 1 must 
hold that the intention of the testator was not to make gift either to or for 
the benefit of the school but for the furtherance of the education of the sort of 
persons described in the paragraph as two or more boys, natives of Calcutta, 
of poor and [595} indigent parents, or fatherless children, of the Armenian or 
other Christian religion ” 

In the first place there is no bequest of the money to the school at all 
There is simply a direction that the trustees, or rather the executors, shall 
invest Bs 7,000 in Company’s paper, stand possessed thereof, and by means 
of the income provide a fund for or towards the education of boys of the 
description mentioned at St Paul's School, Calcutta « 

Not merely is there no bequest to the school, but the will contains direc 
tions as to what the boys are to get as objects of the testator’s bounty, that is 
education , and that education they are to have, by its being paid for at 
St Paul's School, Calcutta It appears to me that to bring the case within 
the scope of the cases cited it would be necessary that the money should pass 
to the institution, which, it is suggested by the plaintiff’s counsel, was the 
object of the bequest That is not what is done in this paragraph, I think 
that the name of the school is introduced in two places \n the will — once with 
the object of directing that the education contemplated shall be obtained 
there He appears to use a reference to St Paul’s School, Calcutta, in a 
subsequent part of the will as an indication of the standard of education he 
wishes the objects of the bounty in that part of the will to receive, and I so 
use it here Holding, therefore, that the bequest is not to an institution such 
as the school, the case does not fall within the authorities cited, and there- 
fore I cannot hold that the legacy has lapsed It is not necessary now to 
decide the question argued by Mr 0*Kinealy, and discussed by Mr Htll^ as 
to whether the St Paul’s School at Darjeeling is continuation of the school 
which existed in Chowringhee twenty years ago I must have done so had 
I been with the plaintiff in his construction of the 5th para of the will , as I 
am not, and having regard to the view I entertain of the other part 5f the case, 
it 18 not necessary to determine this question It appears to me, that 
whether or not the Darjeeling school is the same institution as existed 
in 1863 in Calcutta, if it be the case that the education there given cannot under 
the circumstances be given to children answenng the description of the objects 
of the testator’s bounty, that the doctrme of cypres must come m, and it appears 
on facts admitt^ that that is so The object of the testator, as I 
understand it, was to provide education for two or more boys, natives of 
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Caloutta, children of poor and indigent parents, or fatherless children, of tha 
Armenian or other Christian religion 

Now it 18 clear that this small endowment, on the face of it, is insufficient 
to provide the expenses of even one boarder at the Darjeeling school as it now 
stands It was insufficient to defray the expenses of one boarder in the 
school at Calcutta as it was in 1862-63 I cannot but suppose that the 
testator, when he fixed the purpose to which the fund was to be applied, knew 
the circumstances of the charges made at the school at that time, as given in 
evidence here, and knew that the fund could not be applied for children to 
board at the school I think, taking all the facts into consideration, that he 
. must have contemplated the education of children as day scholars only or as 
day-boarders such as were attending school at that time, and for such purpose 
I think the fund must now be applied 

The character of the education given at St Paul’s School, Darjeeling, is, I 
am satisfied, such as the testator would have wished, that I hold to have 
been an education at a school where religious teaching was imparted according 
to the form of belief of the ESnglish Protestant Church I do not intend to 
exclude the possibility such as has been suggested by Mr Hill, that should there 
be found some other fund, and the persons at whose disposal such fund is should 
be willmg to supplement the fund in this suit, so as to provide for the edu- 
cation of the boys in Datjeeling If that could be done, no doubt, the object of 
the testator would be amply satisfied That can be inquired into in the retoenoe 
which I must order When I say I conclude that the testator contemplated 
at best day-boarders only, though he has not actually specified that class, I do 
so on the assumption that he can get nothing better than that sort of education 
for the available income 

There must be a refeience to the Registrar to report on the question m 
what manner the wishes of the testator can be best carried out, having regard 
to the decision I have come to 

Attorney for Plaintiff H II Bemfry 

Attorney for Defendants Carruthers and 0 C Gangooly 

MOTES 

[This case was affirmed by GARTH, G J and Wilson J on appeal, (1886) 18 Cal , 198 ] 
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C8971 PKIVY COUNCIL 

The 13th and 17th February and 4th March, 1886 
Present 

Lord Bdacebubn. Sib B Peacock, Sib B P Coldieb, Sir B Couch and 

Sib a Hobhousb 

Abdul Wahid Khan Defendant 

versus 

Nuran Bibi and others Plamtifis 

[On appeal from the Court of the Judicial Commissioner of Oudh ] 

Mahomedan law — Deed of Compromvie — Constructton — Estate limited to take 
effect in favour of a person after another's death 
It IS not consistent witb Mahomedan law to limit an estate to take effect after the deter 
mination, on the death of the owner of i prior estate by way of what is known to English 
law as a vested remainder, so as to create an interest which can pass to a third person before 
the determination of the prior estate 

The parties to a soUnamdh or compromise, were, on the one side, the widow of a Maho 
medan, she being in possession of villages in Oadb, which had belonged to him and of which 
the summary settlement of 1858 had been made with her , anh on the other side, two 
brothers alleged to be his sons By the compromise, which was made in the course of 
proceedings at regular settlement it was agreed that the widow should, during her lifetime, 
continue to hold possession and remain proprietor without power of alienation, and that 
after her death the two sons should possess each one half of the property 

Held, that on the true construction of the compromise, the title of the sons to succeed 
was contingent upon their surviving the widow, and that no interest passed to their heirs on 
their deaths in her lifetime 

Appeal from a decree (24th August 1882) of the Judicial Commissioner of 
Oudh, reversing a decree (30th June 1881) of the District Judge of Bae Bareli 
The decree of the District Judge, Sayyid Mahmud, dismissed this suit 
which was to obtain possession of a share (8 annas 7 pies) in talukas Aidari, 
m the Bae Bareli district, and Lewan, partly m that district and partly in that 
of Partabgarh, formerly belonging to Mouazzam Khan, who died on the 22nd 
of January 1850, leaving a widow named Gauhar Bibi, and also Abdus Subhan 
and Abdul Bahman, who claimed to be his legitimate sons With Gauhar Bibi, 
whowas m possession at the annexation of Oudh (13th February 1866), the sum- 
mary settlement was made, and after the general confiscation (15th March 1858) 
[ 898 ] followed by the restoration, and the summary settlement of that year, 
the settlement of the villages was again made with^her She continued in pos 
session till her death on the 18th October 1875 

In the course of proceedings at the regulaj^ settlement, litigation took place 
between the alleged sons on the one side, and Gauhar Bil)i on the other, result- 
ing in a compromise contained in petitions filed on the 28th of April 1866 in 
the Court of^andit Madho Pershad, Extra Assistant Commissioner of Settle- 
ment in the Dultanpur district This gave nse to the mam question on this 
appeal which turned on its construction 

Abdus Subhan died in 1868, and Abdul Bahman in 1874 Gauhar Bibi, 
befoxe her death, made a gift, dated 30th April 1874, of the talukas to the 
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daughter of Abdul Bahman, named Muradi Bibi^ who remained m poseession 
till her death in January 1881, her husband Abdul Wahid Khan, the present 
appellant, becoming her representative 

Nuran Bibi, the principal plaintiff in the suit, claimed as the sister of 
Abdus Subhan, and half-sister of Abdul Bahman, alleging that these brothers 
were among the heirs of Mouaz^am, having been in possession down to 
1262 F , or 1854 A D , the kabuhat having been made out in their names, and 
that afterwards, in 1263 F , as a step suggested by the exigencies of the times, 
the kahuhat for the estate was executed in the name of Oauhar Bibi " The 
plaint also alleged that by the compromise of 28th April 1868, the brothers' 

• rights, each to one-half of the estate of Moua/zam Khan, had been admitted, 
and that it had been agreed that Gauhar Bibi should retain possession during 
her hfetime, without power of alienation, and that after her death the sons 
should share the estate equally The cause of action had arisen on the death of 
Gauhar Bibi, the termination of the kabza haiati, or hfe possession, the 
interests of the two brothers having passed on their deaths to Nuran Bibi 
The defence, among other defences, besides disputing the legitimacy of Nuran 
Bibi, was that the cbmpromise of 1866 created only rights contingent upon the 
brothers surviving Gauhar Bibi whereas they had died before her"* so that no 
estate had passed to Nuran Bibi 

[599] Two issues to the following effect, besides others on other points, 
were fixed m the Court of First Instance, viz , what rights, if any, did the 
brothers possess in the estate , was their interest vested or contingent , and did 
the fact of their dying ,}n the lifetime of Gauhar Bibi divest their heirs of all 
nght to inherit ?" Also, ** was the deed of 30th April 1874 executed by Gauhar 
Bibi in favour of Muradi Bibi valid 

For the purposes of this report, the position of the co plaintiffs and the 
co-defendants, as well as the previous litigation, sufficiently appear in their 
Lordships’ judgment 

The District, Judge was of opinion that, this being a suit relating to 
succession, it must be decided according to the rules of the Mahomedan law, 
as required by s 3 of the Oudh Laws Act XVIII of 1876 , also that the 
parties being Sunnis, the law of the Hanifeea School was applicable He 
translated in his judgment the petitions, dated 28th April 1866, which set 
forth the terms of the compromise Abdus Subhan’s was as follows, as 
translated in the judgment — 

** I, executant, put it down in writing that my mother, the defendant, 
may remain during her lifetime, as hitherto, proprietor and possessor of the 
said taluka, and may manage the ilaka through kanndas (agents) But with- 
out necessity with the especial view of destroying my rights she may not 
alienate any property,* and after her death I, executant, and my elder brother 
Abdul Bahman, ms^ become possessors and appropnators of the tlaka, situate 
in the districts \)f Sultanppr and Partabgarb And dunng the life of the 
defendant I shall not disobey her in any way ' 

And Gauhar Bibi’s as follows — 

** I, e:tieoutant, with a view pf foresight, have settled in this manner that 
dunng my hfetime, I« myself continue possessor and proprietress as hitherto, 
and manage the said t^aluka through kanndas (agents) , and without necessity, 
with a special view of destroying the nghts of these two young jpun, I may 
not alienate any property of the tlaka situate m the distnots of Sultanpor and 
Pi^abgarh , Afto my death the two youu men, Abdul Bahman Khan apd 
Abdns Subhan Khan, are both hears [AOOj and owners of the whole tlaka 
they may both become m half-shares possessors and appropnators ’ 
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Upon these, the District Judge decided that Gauhar Bibi’s rights were pot 
so far qualified as to divest her of the proprietorship, and that any interest 
given to Abdus Subhan and Abdul Bahtnan must be regarded as contingent 
upon the event of their surviving Gauhar Bibi , and that, under the Mahom^an 
law, the expectant right of an heir apparent was not regarded as a vested 
interest, and could not pass to a third party, so long as it had not actually come 
into operation by the death of the existing owner 

This principle of Mahomedan law was uniform in its application to matters 
of succession, whether in virtue of bequest, or inheritance, or family arrange 
ment His finding, then, was that both Abdul Eahman and Abdus Subhan, 
having died in the lifetime of Gauhar Bibi, they never acquired any vested* 
rights in the estate, such as, under the Mahomedan law, could form the subject 
of inheritance He added his opinion that the deed of gift executed by Gauhar 
Bibi on 30th April 1874, was valid, having been followed by actual possession 

On appeal, the Judicial Commissioner re\er8ed this decree, giving his 
reasons as follows — 

** It appears to me that the effect of the compromise was to give Gauhar 
Bibi a life interest in the estate The District Judge has held that under the 
MahomedAn law the expectant right of an heir apparent cannot pass bv succes 
Sion, but this is the case to a limited extent only A son’s son, for instance, 
cannot succeed if there are sons alive, but if there are no sons alive, the son s 
son does succeed, and the expectant right of the son has passed to the grand 
son On the death of Abdul Bahman and Abdus Subhan their heirs took 
their place, and had a right to the property on Gauhar Bibi’s death I cannot 
agree with the District Judge that, on the death of Abdul Bahman and Abdus 
Subhan, the family arrangement lapsed, and Gauhar Bibi became sole owner ” 

Mr J T Woodroffe and Mr II Cowell, for the Appellant, contended 
that the judgment of the Distiict Judge was correct, and that the suit 
should be dismissed The Judicial Commissioner had erred in holding 
that the compromise of 1866 had cut [601] down Gauhar Bibi’s rights in the 
talukas to a life estate The settlement of 1858 having been made with Gauhar 
Bibi (all previous titles to the talukas having been swept away by the effect 
of the confiscation of Oudh lands in that year), from Gauhar Bibi, descent 
would have had to be traced, if this had been a question of proving title by 
descent This was material, although the mam poinjj for consideration was 
what construction was to be put on the solenamah of 1866 , for it must be con- 
strued with reference to the nosition of the parties, as well as with regard to 
Mahomedan law Under the compromise, Abdus Subhan and Abdul Bahman 
took no transferable interest, unless and until they should survive Gauhar Bibi 
But they had died before Gauhar Bibi s interest in the talukas came to an end, 
and had never received any immediate, or present, estate^ — that alone being the 
kind of estate that could pass by inheritance to any sharer claiming through 
them It followed that Nuran Bibi took no share through the brothers 
The Mahomedan law disallowed the creation of, transferable estates depen- 
dent as to their coming into operation upon events uncertain as to the time 
of their happening Any uncertainty attending the transfer of property, as to 
the time when possession should be taken, %was contrary to the spirit of the 
Mahomedan law Beference was made to Hedaya (Hamilton), Vol III, book 
26, (of Sulh, or Composition), chap 1 , Macnaghten’s Pryiciples of Mahomedan 
Law, p 124, f.lso Precedencs, p 21, Hedaya (Hamilton) Vol II, book 16 (of 
Sale), chap 15, Baillie's Digest of Mahomedan Law „Hanifeea Code, Law of 
Sale, chap 1 , Jestmnt Stngjee Ubby Singjee v Jet Stngjee Ubby Stngjee (3 Moo 
I A 245) , Banee Ehujoorooniasa v Mussarmt Boushun Jehan (L B , 3 I A 
291) , Natuab Mulha Jahan Sahtba v Deputy (>)mimsB%oneT of Lucknow (L B , 
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61 A ^ 63) Also in regard to the question of the sons' position in the family 
to Khafah Htdayutoolah v Bat Jan Khanum (3 Moo I A 295) 

Mr T £r Cowte, Q G , and Mr C W Arathoon, for the Bespondent, 
argued that the true effect of the compromise was to admit, on the part of 
Oauhar Bibi, the existence of an estate m Abdul Rahman and Abdus Subban, 
they conceding to her the right of [602] possession dunng her life The 
widow stipulating that she should remain in possession for life admitted the 
nght of the brothers to inherit as co sharers m the paternal inheritance , and 
unless that nght could not pass to their heir, or representative, Nuran Bibi's 
title was made out It was, however, a nght sufficiently definite to pass by 
*lnheritance Moreover, as to the argument that Gauhar Bibi was entitled to 
the talukas, as the sebtlement had been made with her, the nghts of a talukdar 
were not vested in her, and she did not come within the provisions of the 
Oudh Estates Act I of 1869, afterwards enacted The settlement only 
indicated her undisputed right to possession The result of the compromise 
of 1866 was that she, being left m possession, agreed to be content with it for 
her life, recognizing the sons’ right to succeed after her death by a title which 
they had never abandoned 

Mr J T Woodroffe, in reply, argued that the sons’ rights beinj^, as they 
were stated to be by the compromise, the admission in favour of the widow 
must be construed with reference to the antecedent rights which she 
possessed Gauhar Bibi, by the effect of the settlement made with her 
of these few villages (probably too few to rank as the taluka of a talukdar), 
was in the position of* a talukdar without a sanad , and although she was not 
a talukdar within the meaning of \ct I of 1869 (the Oudh Estates Act, 1869, 
s 3), still she came within the scope of the letter dated 10th October 1859, m 
the schedule to that Act In the settlement proceedings of 1858 the Govern 
ment restored the lands of Oudh, the amnestied owners and claimants coming 
in upon their old titles 

Reference was made to Prince Mirza Jehan Kvdr Bahadur v Nawab 
Afsur Baku Begum (L B 6 I A , 76), and also to Zohooroodeen Sirdar v 
Bahatoolah Sircar [W B (for 1864), p 185], the latter case showing that, 
according to Mahomedan law, a gift was held invalid where the donor was to 
remain in possession during his lifetime 

Their Lordships' Judgment on a subsequent day (March 4tb) was delivered 
by 

[608] BIp R Conch — The mam question in this appeal arises upon the 
construction qf an instrument of compromise, dated the 28th of April 1866, 
consisting of two parts, one part being executed by one, and the other by the 
other of the parties to the compromise It was made in a suit institute in 
the Court of the E^ctra Assistant Commissioner, Settlement Department, m 
the district of S^iltanpur In order to construe it, it is necessary to see what 
was the position of the parties when it was made Between 1821 and 1825 
one Mouazzam Khan acquired the ilaka Aidari, consisting of seven villages, 
now m the Bae Bareli, but formerly in the Bultanpur distnct, and about the 
year 1849 he purchased, in the name of his sons, Abdul Bahman and Abdus 
Subhau, the ilaka Lbwana, consisting of eleven villages, m the district of Par- 
tabgarh Mouazzam* Khan died on the 22nd of January 1850, leaving three 
widows, Gauhar Bibi, Mussamat Ohameli, and Mussamat Bakhtawar, and two 
sbns, Abdul Bahman, »the son of Ofaameh, and Abdus Subban, the son of 
Bakhtawarc It was admitted that Gauhar Bibi was his lawfully mamed wife, 
but it was contended, on behalf of ihe appellant, that Ohameli and Bakhtawar 
were never r^nri^ed to him, Aid that^ their sons weie ther^mre ille^timate 
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Mussamat Bakfatawar had also a daughter, Mussamat Nuran, the respondent, 
who it was contended was not Mouazzam’s daughter, having been bom only 
three months after her mother first entered his harem In 1855 or 1856, before 
the annexation of Oudh, a settlement of the whole estate was made with Oauhar 
Bibi, and a kabuhat executed in her name, and from that time until her death 
she remained in possession of it In April 1858, shortly after Lord Canning's 
Proclamation on the 15th of March 1858, by which all the estates in Qudh were 
confiscated to the Government, a summary settlement of the estate was made 
with her No mnad was granted to her, and her name is not entered in the 
list of persons who were to be considered talukdars within the meaning of Act 
I of 1869 (the Oudh Estates Act) On the 31st of January 1666, Abdus Subhan* 
brought a suit in the Court of the Extra Assistant Commissioner, Settlement 
Department, against Gauhar Bibi, to recover one half of the village of Sarai 
Mahesa, one of the villages in [604] Aldan In the plaint the tenure is 
described as talukdar without a sanad, and Gauhar Bibi is named as talukdar 
The ground of the claim is stated to be that Moua/zam Khan, during his 
lifetime, caused the kabuhat of the village in suit, together with the entire 
taluka, tojbe executed in the name of the plaintiff and Abdul Bahman, so that 
in virtue thereof they continued in possession during their fathers life 
time, and after then father's death they held continuous possession till 1263 F 
In the middle of 1263 F , when British rule was established, the entire 
taluka was settled with strangers foi non payment of the arrearp of Government 
revenues , after 1266 F (1859), on the re occupation of the province, the 
settlement of the entire taluka was made with the defepdant in the absence of 
the plaintiff 

The plamtiff did not rely upon any title in the sons as heirs of their 
father He relied upon the kabuhat, and the possession under it, as evi- 
dence that their father in his lifetime made them real owners of the 
estate, and that they were not furztdar& He would have had to prove this, 
there being, according to the law m India, no presumption in then favour from 
the fact of their being sons of Mouazzam It does not appear in the record 
of the present suit what defence was made by Gauhar Bibi Possibly no formal 
defence was made before the compromise was come to Her case would be 
that m 1855 or 1856 a settlement of the estate was made with her and a kabtdiat 
executed m her name, and she had ever since been in possession of it , and, 
further, that m April 1858, after the confiscation, the Government had made a 
summary settlement with her The compromise was made by two petitions to 
the Settlement Court, one by Abdus Subhan, and the other by Gauhar Bibi 
The former is in these words — 

*' Whereas the petitioner has instituted a suit in the Settlement Court against his mother, 
Mussamat Gauhar Bibi, for proprietary right in half of taluka Sarai Mahesa, in pergunnah 
Bokha, in the Sultanpur district Now, an amicable sotllcmorit having been made between 
the petitioner and his said mother, a deed of compromise is filed this da^ in the Settlement 
Court , therefore I, the declarant (mau mukir) commit to writing that (my) mother, defendant, 
shall during her lifetime continue as heretofore (ha dastur) to hold possession, of, and be 
mistress of, the taluqa, and manage the estate [605] through agents, but she shall not with 
out any special emergency, alienate any property so &s to deprive me of my right and that 
after her death I, the declarant, (mau muktr) and my step brother, Abdul Rahman, shall 
possess and enjoy each one half of the entire tlaka^ situate in the*districts of Sultanpur and 
Paitabgarh, and that so long as the defendant may be living I shall obey her 

The petition of Gauhar Bibi is similai to this, wi£h the addition, after the 
names of Abdul Bahman and Abdus Subhap, of the words, shall become 
successors to, and propnetois of, the said ilaka ; Thereupon the Court, on the 
28th April, made an order dismissing the suit * 
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Abdus Subhan died on the 25th of February 1868, and Abdul Bahman on 
the 10th of March 1874, leaving a daughter, Muradi Bibi On the 30th of 
April 1874, Gauhar Bibi executed a deed of gift in favour of Muradi Bibi, and 
on the 18th of October 1875 Gauhar Bibi died, leaving Muradi in possession 
of the entire estate There had been some litigation between Mustafa Khan, 
the nephew of Mouazzam, and Gauhar Bibi, but it is not necessary to notice 
those suits, noi a suit brought by him against Muradi Bibi after Gauhar Bibi's 
death 

The suit, which is the subject of this appeal, was brought on the 1st of 
^November 1880, by Mussamat Nuran Bibi, Sardar Prem Singh, and Mahomed 
Taha Khan, the latter two being said to be purchasers from Nuran Bibi of a 
share of the estate, against Abdul Wahid Khan, the husband of Muradi Bibi, 
Mussamat Shaluka, one of the two widows of Abdul Bahman, and other defen 
dants who were mortgagees of the estate The claim was to recover possession 
of 8 annas 7 pie share of the estate by virtue of inheritance from Abdul Bah 
man and Abdus Subhan, and the ground of it is stated to be that, by virtue of 
the transfer of the property effected by Mouazvam Khan in his lifetime, by 
causing a kabuUat to be executed, both the sons remained in proprietary posses 
Sion of the estate down to 1262 F , and that under the deed of compromise, 
Abdus Subhan's right to one half of the estate and Abdul Bahman’s to the 
other half having been admitted, it was settled that Gauhar Bibi should retain 
possession of the estate during her lifetime, without power of alienation, and 
that after her death both the sons would take the estate half and half The 
respondents, in the reasons in their [ 606 ] case in this appeal, put the same 
construction upon the compromise, and in the argument their counsel contended 
that it was a recognition of right of inheritance in lespect of what would have 
boon the sons* rights, supposing they had succeeded in the suit 

Their Lordships are of opinion that the compromise cannot be construed 
as adipitting the right which was claimed by either of the parties In Abdus 
Subhan’s petition it is stated that Gauhar Bibi sued for proprietary right, 
and if she is to be considered as admitting the proprietary right which 
the sons sued for, they must be equally considered as admitting her prox^rietary 
right These rights are inconsistent, and, as both could not have been admitted 
by the compromise, neither can be considered as having been Further, Gauhar 
Bibi is not merely to have possession of the estate during her life , she is 
to be mistress (or, as the District Judge has translated the petition, proprietor) 
of the taluka During her life, the whole interest in the estate is to be 
in her Then comes the question What is the interest which is given 
by the compromise to the sons? To give the plaintiffs a title to the 
estate it must be a vested interest which, on the death of the sons, passed to 
their heirs, and is similar to a vested remainder under the English law Such 
an interest in ai\ estate does not seem to be recognized by the Mahomedan law 
The smt was tried in the fii»t instance by the Distnct Judge of Bae Bareli, a 
Mahomedan, who held that the interest, if any, created by the compromise, 
must be regarded as future, and contingent upon the event of Abdul Bahman 
and Abdus Subhan surviving Gtfuhar Bibi After giving his translations of the 
petitions! which sub^antially agree with those which have been quoted from 
the record, he says 

** From these words in the application it is clear to my mind, that the parties to the 
compromise intended that Gauhar Bibi should continue to be the proprietress and possessor 
of the estate as before, and without any limitations or restrictions which would divest her of 
ownership during her lifetime The words ba dastur mahk wa which occur in both 

applications, leaHil no doubt upon this point ’’ 
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Furiher on, he says, — 

But it 18 clear to me that her (Gauhar Bibi) propnetary rights were not qualified in 
any such manner as to devest her, wholly or partially, of the [ 007 ] incidents of ownership 
The arrangement contained in the compromise would bo called by the Mahomedan lawyers * a 
tauris,* or * making some stranger an heir ’ and cannot be regarded as creating a present or 
vested interest The words of the compromise do not bear any such construction, as the 
plaintifis seek to put on them, and if they do create any interest, such interest must be regard 
ed as future, and contingenc upon the event of Abdul Rahman and Abdus Siibhan surviving 
Gauhar Bibi Under the Mahomedan law, a mere possibility, such as the expectant right of 
an heir apparent, is not regarded as a present or vested interest, and cannot pass by succos 
Bion, bequest, or transfer so long as the right has not actually come into existence by the 
death of the present owner This principle of Mahomedan law is uniform in its application to 
matters of bequest, inheritance, or otherwise * 

There was an appeal from this decision to the Judicial Commissioner, who 
reversed it, holding that on the death of Gauhar Bibi the estate became the 
property of the heirs of Abdul Bahman and \bdus Subhan, that Gauhar Bibi 
had not the absolute right to alienate the estate, and thj^t her gift to Muradi 
Bibi was invalid He said it appeared to him that the eilect of the compro 
mise was to give Gauhar Bibi a life interest in the estate, and, on the death of 
Abdul Bahman and Abdus Subhan, their heirs took their place and had a right 
to their property on Gauhar Bibi s death He seems to have thought that 
this was in accordance with the Mahomedan law, but it is not clear that he 
did so 

Their Lordships do not take this view of the compromise In Mmsamut 
Humeeda v Mussamut Budlun (17 W B , 525), in which judgment was given 
by this Committee on the 26th March 1872, the High Court of Calcutta had 
held that, by an arrangement between the plaintiff, a Mahomedan widow, 
and her son, an estate was vested in the plaintifi for life, and, after her 
death, was to devolve on her son, by way of remainder, but their Lordships 
held that the creation of such a life estate did not seem to be consistent 
with Mahomedan usage, and there ought to be very clear proof of so unusual 
a transaction They thought that expressions from which it might be 
inferred that the plamtifi was to take only a life interest might be 
explained on the supposition that they may have been used to import that 
[ 808 ] the property was to remain with the widow for the full term of her life, 
and that the son as her heir would succeed to it after her death Their 
Lordships think this is the reasonable construction of the compromise m this 
case, and that it would be opposed to Mahomedan law to hold that it created 
a vested interest m Abdul Bahman and Abdus Subhan, which ^passed to their 
heirs on their death in the life time of Gauhar Bibi 

It IS unnecessary to consider the other questions raised in this appeal, and 
their Lordships will humbly advise Hei Majesty to reveAe the decree of the 
Judicial Commissioner, and to order the appeal to him to be dismissed with 
costs And the respondents will pay the costs of this appeal 

Appeal allowed 

Solicitors for the Appellant Messrs Barrow and Rogers 
Solicitor for the Bespondents Mr T L Wilson • 


NOTES 

[MSHOMBDAN LAW— ESTATES IN REMAINDER— • 

In Akbar Ah v Ahdod Ah (1907) 9 Bom , L R , 296 (see also 32 Bom . 172 on appeal 
therefrom), BUSSELL, J , noticing the conflict between this case and 17 I A , 201 and ascer 
taming from the records further facts as regards the latter, stated, at p 802, ''I am of 
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opinion that theflrat line of the headnote m 11 Oal , 597 le stated too broadly In my opinion, 
it should be stated that Mahomedan law does not re^^ognise vested estates in r^namder with 
all their consequences ** 

liife interests oan be created under the Shiah law, and the contingent remainder limited 
tiieceapon oan be alienated and can be attaohed and sold in execution — (1907) 82 Bom , 
172 9 Bom L R , 1152 on appeal from 9 Bom L B , 295 Such interest is heritable -* 
iM » cofUra, (1906) 28 All 683 (1906) A W N , 146 3 A L J , 387, These rules do not 

apply to Hindus, (1908) 30 All , 406 (1908) A W N , 165 5 A L J , 423 

This case was explained in (1907) 32 Bom 172 as having determined the rifd^ts under a 
particular deed, and as having neither affirmed nor disaffirmed the invalidity of estates m 
remainder under the Mahomedan law , on the authority of 17 I A , 201 it was there stated 
that such estates oan be created 

The chance of succession of a Mahomedan heir is not transferable, 12 I A , 91 at 101 11 
Oal , 597 , nor is it releasable — (1907) 9 C L J 50 (1906) 31 Bom , 165 8 Bom , L , B 
781 , (1905) 30 Bom , 304 7 Bom , L R , 742 , (1889) 11 All , 456 (expectant heir cannot sue 
to set aside deed) WHaon s Anglo Mahomedan Law, III Edn , (1908) 254 ] 
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APPELLATE CIVIL 

The 8th April, 1886 
I Present 

Sib Bichabd Garth, Kt , Chief Justice, and Mb Justice Mitter 

Noor Ah Mian Ehondkar Defendant 

versm 

Ashanullah Plaintiff 

Notice, Substituted service of — Bmg Act VIII of 1869, s lA —Regulation 
V of 1812, s 10 — Evidence of substituted service. Nature of — Burden of proof 

u 

Proof of the validity of substituted service required by s 10, Regulation V of 1812 is 
stricter than that necessary under the terms of s 14 of Bengal Act VIII of 1869 

Ram Chunder DiUt % Jogeih Chunder Dutt (19 W R , 353 , 12 B L R , 229), 
distinguished 

Where the oAly evidence in support of substituted service was the statement of the servmg 
peon that he had searched for the tenant and could not find him , held, that such evidence 
was sufficient, under the terms of s 14 of the Rent Act, to throw the onus upon the defendant 
to show by cross examination or otherwise that the search was not properly made 

1609 ] This was a suit for dtohancement of rent On the part of the defen 
dant, it was urged, among other things, (i) that Ihe service of notice wal 
not good in Jiaw , (ii) that the land in question was held under a pottah of the 
21st Assin 1176 B S or more than a century old , (iii) that a uniform rant 
had bemi paid for at Kast a period of twenty years, giving nse to the presump 
taon laid down by a 4*-of Bengal Act VITI of 1869 

under s 16 of the Letters Patent against the decree of Mr Justice PiEia>« om 
Of tiie Judges of this Court, dated the 30th of June 1864, in appeal from AppelMte Decree 
No. ?fiS d 1888, against die decree of Baboo Bajendra Coomar Bose, Addition^ Sub Judge 
of HymeiMing, &ited the 16th of January 1888, reversing the desree of Baboo vmam, 
^ecslM Muklwijs, PiiBt Munsif of Attiah, dated die 19th dMtucdi 1S83 
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The Munsiff found that the pottah was foiged, that there was no reliable 
evidenoe to create a presumption under s 4, that there was nothing wrong with 
the service of notice, it having been affixed at the usual place of residence after 
due search 

On appeal, the Subordinate Judge held, on the authority of Bam Cnnnder 
Dutt V Jogesh Ckunder Dutt (19 W B , 353 , 12 B L B , 229), that in order 
to render valid a substituted service it was incumbent on the plaintiff, under the 
provisions of s 14 of the Bent Act, to show, not merely that a search had been 
made, but also the nature of the search, and that the defendant had actually 
kept himself out of the way when the notice was affixed to his house The 
Subordinate Judge further relied on Btssonath Strcar v Tara Prosonno Mozoom- 
dar (22 W B , 482) , Buroda Kant Roy v i2aj Churn Bumoshtl (24 W B 381) , 
and Bcma Bat v Srtdhv/r Pershad Naratn Sahat (4 C L B , 397), and set aside 
the Munsifif's decree 

On appeal by Mie plaintiff to the High Court, the value of the suit being 
under Bs M, the case came up before a single Judge, Mr Justice Field, who 
was of opinion that the case of Bdm Chunder Dutt v Jogesh Ghunder Dutt did 
not apply to the present case, and proceeded to observe “ The law applicable 
to the service of notice in the present case is to be found in s 14 of Bengal 
Act YIII of 1869 and is as follows ‘ Such notice ^ ^ * shall, if practicable, 

be served personally upon the under tenant or ryot If for any reason the 
notice cannot be served personally upon the under-tenant or ryot, it 
shall be affixed at the usual place of residence ' Now, the words for 
any reason can scarcely, I think, be limited to mean when the person 
to be served is keeping out of the way, because there may be other reasons 
C«io] besides this, which may render the service of the notice impracticable 
I think, therefore, that the decision, or rather the observation in the decision 
of their Lordships in the Privy Council, do not conclude the matter before toe 
in the present case I have already said that 1 do not consider the Subordinate 
Judge was ]U8tified m assuming that the peon had failed to make the nedbssary 
inquiries, there being no evidence that he had not made these inquiries, and no 
question being put either to the peon or to the man who went with him to point 
out the person to be served, to bring these matters out in cross examination 
Both the witnesses declare that there was a search What the nature of the 
search was we do not know A proper cross examination would have elicited 
the facts " 

He, therefore, set aside the judgment of the lower Appellate Court on this 
point, and both the Courts below being agreed on the ments of the case, decreed 
the plaintiff’s claim 

The defendant appealed under s 15 of the Letters Patent , it was mainly 
contended on his behalf that there was no bond fide attempt made to effect 
l^rsonal service of the notice, and it was for the plaintiffs to prove why 
personal service was impracticable , and in supiK)rt of this contention the 
foUowmg cases were cited r- 

Bam Chunder Dutt v Jogesh Chunder Dutt (19 W B , 353 , ^2 B L B. 
229) , litssonath Sircar v Tara Prosonno Mozoomdar (22» W B 482) , Buroda 
Kant Boy v Baj Chum Bumoshtl (24 W B , 381) , Bama Bat v Srtdhur 
Pershad, Naratn Sahat (4 C L B , 397) 

Baboo Hart Mohn Chachrabattt for the Appellant*' 

Baboo Bashbehart Qhose and Baboo Basant Cocmar Bose for the 
Bespondent * ^ 
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The Judgment of the Court (Oabth, 0 J » and Mitteh, J ) was delivered by 
Oarthy C.J* — In this case I entirely agree with the learned pleader, who 
has argued the case for the appellant, that if the question before us bad been 
merely one of fact this Court would not have been justisfied in interfering 
with the finding of the [6113 lower Court We have always in this Bench 
adhered most strictly to that rule Unless we could see that the lower Court 
had either committed some error of law, or had been under some misap 
prehension o^law, we have always refused to interfere 

But it seems to me that, m this case, the judgment of the Subordinate 

Judge has proceeded upon a misapprehension of the law 

• 

The question was, as to whether the notice of enhancement was properly 
served under s 14 of the Bent Law (Bengal Act VIII of 1669) , and it seems 
that two witnesses were called to prove the proper service One was the peon 
who was employed to serve it, and the other was the person who had to identify 
the defendant and the house m which he lived 

The first of these witnesses stated in evidence that after search he was 
unable to find the defendant , and, therefore, he effected the service b> posting 
up the notice on his house This witness, it appears, was not cross examined as 
to this tact , hiB evidence was supported by the other witness whom I 
have mentioned , and when the defendant himself was called, he does not say 
that he was at home when the service was effected, nor, m fact, does he profess 
to know where he was at that time This is not a case, therefore, where the 
defendant has tried to prove that the service was irregular , and the only objec 
tion taken to the evidence was, that the peon did not sufficiently explain the 
nature of the search which he made to find the defendant If there had been 
any real reason for supposing that the search was not properly made, and that 
no sufiSoient pains were taken to discover the defendant, and serve him person- 
ally, that ought surely to have been made the subject of cross examination 

The Munsiff found upon this evidence that the service was sufficient , but 
the view of the Subordinate Judge was this In the first place he seems to 
have thought that it was necessary, in oases of this kind, that the witness who 
came to prove the notice should not only show that he had made search for the 
defendant, and could not find him, but that he should also go on to explain the 
various means, which he had taken to find him 

In this, he would seem to have dealt with the proof more 1612 ] strictly 
than the law requires , but if that had been the sole ground upon which he 
based his finding, I should have doubted whether we ought to interfere but 
what he afterwards goes on to say serves to satisfy us that the Subordinate 
Judge was under a misapprehension of the true meaning of s 14 of the Bent 
liaw, under which the^ service of the notice was made, and that his decision 
was more or less based upon that misapprehension 

He has referred, in support of his view, to the judgment of the Privy 
Council in a c^se of Bam ChUnder Dutt v fogesh Chunder Dutt (19 W B , 353 , 
19 B L B 229) 

In thak case the suit was brought to enhance the rent of a tenant , and one 
defence to the suit w%s that no notice of enhancement had been served The 
case was appealed to the Privy Council, and was decided in the defendant’s 
favour iqion other grounds But at the close of their judgment these words 
occur — 

Their Lordships desire to say that thev have great doubt Whether 
the evidence'' sufficiently shows that tl^ notice to enhance was properly 
served.. If it had been necessary to determine that point, the evidence must 
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have been neeeBsanly looked at to see if any presumption could have been raised 
that Bam Oharan Dutta was keeping out of the way at the time when it was 
attached to the door Their Lordships are of opinion that in case of substi- 
tuted service, that is, service substituted for the personal service which the 
statute requires, wherevei it is prescribed, the Courts should take care to be satis- 
fied that the condition On which alone substituted service is good, exists, namely, 
that tbe person who ought to be served is keeping out of the way 

It does not appear from this report in the Weekly Beporter, to what 
provision as regards the service of notice, their Lordships were alluding, but 
from the report of the same case, in 12 B L B , 229, it appears that the enact- 
ment to which they referred was Regulation V of 1812, s 10 From that report ^ 
it appears that Mi Leith, the counsel for the plaintiff, relied upon that enact- * 
ment only 

C«J83 Section 9 of the Regulation provides that no cultivator or tenant of 
land shall be liable to pay enhanced rent, unless under some written engage 
ment with his landlord, or unless a formal written notice has been served upon 
him to pay enhanced rent , and then s 10 provides that until such notification 
has been duly served, no greater rent shall be exigible by process of distress, 
noi lecoverable by suit in Court, than the cultivator or tenant was bound to 
pay under his previous engagement , and then it goes on to say as regards the 
service of the notice that — 

In all practicable cases the required notification shall be served person 
ally on the tenant , but if he shall abscond, oi conceal himself, so that it cannot 
be served personally upon him, it shall be affixed at hisuaual place of residence ’ 

It IS evidently to that enactment that their Lordships refer, when they say, 
in their judgment, that it must be shown that the tenant is keeping out of tne 
way to avoid service 

Now it is important to note that the language of this condition is ver> 
different from that of s 14 of the Rent Law That section enacts that '' such 
notices (that is to say, notices to enhance) shall be served by order 8f the 
Collector, in whose jurisdiction the lands are situated, upon the application 
of the person to whom the rent is payable , and shall, if practicable, be served 
personally upon the under tenant or ryot , and if for any reason the notice 
cannot be served personally upon the under tenant or r^^ot, it shall be affixed 
at his usual place of residence ’ 

Under s 10 of the Regulation of 1812 the substituted service can only 
be resorted to ** whefn the tenant absconds or conceals himself, etc , whereas 
under s 14 of the Rent Law the substituted service may be made, '^iffor any 
reason the notice cannot be served personally 

And thmre is doubtless good reason for this difference in the two enact 
ments Under the Regulation of 1812 the mere service of the notice to pay 
enhanced rent of itself rendered the tenant liable to pay tjie enhanced rent 
mentioned in the notice , whereas, practically speAking, the notice given under 
s 14 of the Rent Law «only enables the landlord to bring a suit against 
the tenant to establish his right to the enhanced rent, and in^ that L6f43 
suit the question whether any and what enlfancement ought to be allowed is 
duly considered and tried * 

In the first case, therefore, there is every reason *why personal*^ service 
should be a condition precedent to the enhancement, and should not be 
dispensed with, exc^t in the case of the tenant absconding, or concealing himself, 
otf in the words of the Pn\y Council, keeping out of the way to avoid service , 
wh^^eas in the last case, where the notice is amerely a preliminary step to 



IJLR. llCal* 616 NOOB ali mian Ac v ashanullah ri885] 


bnnging a suit, it was probably thought reasonable that personal service of it 
should be unnecessary, if, for any reason, the tenant could not be personally 
served 

Whether this was the view of the Legislature or not, it is certain that the 
language of the two enactments is very different , and it is obvious that the 
lower Appellate Court has made a mistake in applying to this case, where the 
question arose under s 14 of the Bent law, the more stnngent rule which was 
laid down by Begulation V of 1812 

The mistake, however, was one for which the Subordinate Judge might 
well be excused, for in the report of the Privy Council case in the Weekly 
Reporter, it does not appear to what enactment then Lordships were referring , 
and we find, moreover, that m more than one instance in the High Court 
this decision of the Privy Council seems to have been misinterpreted in the 
same way 

In the present case it appears to us that the fact of the tenant not being 
found, although search was made for him, was a sufficient reason prtmd facte 
for affixing the notice at his place of residence The witnesses were not cross 
examined as to the sufficiency of the search and the defendant, though called 
as a witness, does not pretend to Bg.y that he was at home at the time, or that 
notice might have been served upon him personally 

It is probable that but for the misapprehension of the law, into which the 
Subordinate Judge has fallen, he would have agreed with the Munsiff as to the 
sufficiency of the notice , but, speaking for myself, the only doubt I have had is, 
whether the learned Judge who decided this case ought not to have remanded 
it to the Court below, pointing out to the Subordinate Judge the mistake 
which he had made, and directing that the case should be re tried 

[618] But my learned brother thinks — and I am disposed to agree with 
him — chat this course would be almost superfluous , because, if we were to send 
the case back to the Subordinate Judge, with the observations which we have 
already made, we cannot doubt but that he will find the notice to have been 
sufficient 

We think, therefore, that the learned Judge was right in the view which 
he took, and that this appeal should be dismissed with costs 

Appeal dtSTmssed 


NOTES 

[ Their Lordships* observation (in 12 B L B , 229) was, however, made with reference 
to the wording of Bengal Regulation V of 1812 which did not contain an} words corresponding 
to *for any other reason, thfi summons cannot be served Under the CPC (1882, 1908) the 
substituted service wiP bo valid if any other reason is proved, 11 Gal , 608 but it will be 
necessary for lis validity that there is some reason for the impracticability of the service ' — 
Hukm Cha,nd on Civil Procedure^(1900), Vol I p 689 J 
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\PPELLATE CIVIL 

The 13th May, 1885 
Present 

Mr Justice Field and Mr Justice Grant 

Kali Chandra Singh and another Plaintiffs 

Versus 

Ba]kiehore Bhuddro One of the defendants 

Co sharers in an undivided estate — Suit for enhancement of a proportionate 
share of the rent by one co sharer— Collection of renU separately 

A, an eight anna sharer in an undivided estate, who collected his portion of tho rent 
separately, brought a suit upon notice issued b\ himself against a tenant in which he made 
the other co sharers parties (defendants) to recover arrears of renl at an enhanced rate in 
proportion to his share 

Held, that such a suit was not maintain iblc, ifhless it could be shown that the co sharers 
had refused to join as plaintifis 

Bidhu Bhusun Basu v Kamaraddt Mundul (I L R , 9 Cal , 864), distinguished 

The plaintiffs, who were the owners of an eight anna share of an undivided 
estate, brought this suit for enhancement of rent » in proportion to their 
share The other co-sharers were made parties (defendants) m the suit It was 
not disputed that the rents in the plaintiffs' share were paid separately , but 
the contention was that the suit could not be maintained at the instance of the 
plaintiffs alone who were owners of a fractional share of the estate in v^hich 
the holding was situate The Munsiff held that Oopal v Macnaghten (I L 
R , 7 Cal , 751) did not apply, and relying on the [616] authorities of 
Guni Mahomed v Moran (I L R , 4 Cal , 96), and Kasheekinhore Roy Chow 
dhry v Ahp Mundul (I L R , 6 Cal , 149), dismissed the suit !liie lower 
Appellate Court was of opinion that the question raised in the case was not 
decided m Chum Singh v Hera Mahto (I L R , 7 Cal , 633), and following, in 
addition to the authorities cited by the Court of First Instance, Bharrut 
Chunder Boy v Kally Das Dey (I L R , 5 Cal , 574), and Balajt Baikaji Ptnge 
V Gopal Bin Raghu Kuli (I L R , 3 Bom , 23), upheld the decision of the 
Munsiff 

On appeal to the High Com t, the plaintiffs pleader, m support of his 
contention, referred to Chum Singh v Hera Mahto (I R , 7 Cal , 633), and 
Bidhu Bhusun Basu v Kamaraddi Mundul (I L R , 9 C^al , 864) 

Baboo Grish Chunder Ghowdhari for the Appellants , 

Baboo Dwarika Nath Chuckerbuity for the ilespondents 
The Judgment of the Court (Field and Grant, JJ ) was delivered by 
Field I J. — The question in this case is •whether a co sharer Is entitled to 
maintain a suit for enhancement of his share of the*rent, which, according 
to his allegation, was separately collected by him We will assunip for the 
purposes of our decision in this case that the share of the rent was, in this 

* Appeal from Appellate Decree No 2748 of 1883, agaiiistT the decree of Baboo Rajendra 
Goomar Bose, Additional Subordinate Judge of Mymensingh, dated the 5th of July 1883, 
affirming the^decree of Baboo Anand Nath Mosoomdar, Munsiff of Netrocona, dated the 1st 
of September 1682 * 
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portioolar case, separately c<^ected The Coarts below have held that such a 
suit 18 not maintainable It has been pressed upon us by the learned vakil 
that the decision of the Courts below is wrong upon the authorities He first 
pressed upon us the decision of the Full Bench in the case of Chum Stngh v 
Beta Mahto (I L B , 7 Cal , 633) We think that the only observation 
necessary to make with reference to this case is that the very question we 
have now to decide was referred to a Full Bench , but was not decid^, because, 
according to the opinion of the majority of the Court, this point did not arise 
in that case < Then the learned vakil relied upon the case of Bidhu Bhusun 
Bamy Kamaiaddt Mundul (I L B, 9 Gal, 864), but in that case this 
point was not decided , the point decided was, whether the notice of 
enhancement was good “ The question we have to [617] decide m second 
appeal is,” said CUNNINGHAM, J , ** whether this notice was good This 
question has, in our opinion, been decided m the affirmative by the 
observations of the Chief Justice in the Full Bench case of Chum Stngh 
V Hera Mahto We understand the meaning of the Chief Justice to be that a 
suit by a portion of the co-sharers for rent at an enhanced rate may be brought, 
provided the other co sharers are joined in the suit either as plaintiffs or defen- 
dants , and that, in such a case, notice may be duly given by that pdition of 
the CO sharers by which the suit is pistituted * 

On the other hand, there is more than one decision of this Court, in which 
it has been decided that such a suit cannot be maintained In the Full Bench 
decision in the case of Oum Mahomed v Moran (I L B ,4 Cal , 96), the 
learned Chief Justice, after pointing out that a suit by one co sharer for a 
kabuhat would not lie, proceeded as follows " The right of one co-sharer to 
enhance the rent of his share separately must be governed by the same principle 
as his right to a kabuhat ” 

Then in the case of Bha^rut Chunder Boy v Rally Das Dey (I L B, d 
Cal , 574), it was held that one co-sharer, even if he made all the other 
00 shii^rs parties to the suit, cannot sue for separate rent I may also refer 
to the case df Jogender Chunder Ohose v Humsh Chtinder Chattopadhya 
(10 C L B , 331) in which, however, the other co sharers were not made 
parties I may observe that a similar view has been taken by the Bombay 
High Court in the case of Balajt Batkajt Pinge v Oopal Bin Baghu Kuli (I L 
B , 3 Bom , 23) 

We, therefore, think that the point in question is concluded by authority, 
and unless we were prepared to dissent from the decisions of this Court, we 
would not be justified in refemng the question to a Full Bench, as we have 
been asked to do Speaking for myself, 1 am not prepared to dissent from the 
decisions to which I have referred It is contended that if all the co- 
sharers are made pai1;ies to the suit, no injustice can be done to any 
of the parties, and the observations of the Chief Justice in the Full Bench 
decision in Chum Stngh v Hera Mahto were pressed upon [ 618 ] us 
It may be observed that, * although all the co sharers have been made 
parties (defendants) in the present case, there is no allegation that they refused 
to join as co» plaintiffs But can ^ull justice bo done, even if all the co sharers 
are made parties to such a suit, i e , a suit brought to enhance not the whole 
rent* but a fractional share of it ? The Court could only decide upon a fractional 
enhanoethent, the other* oo-sharers are presumably not interested in that fraction, 
and^so tar as regards the other sharers and the shares belonging to them, upon the 
question of enhancement, \rhe Court could not only not do fuU justice, but could 
absolutely do itiothing It would be competent to each ofilibese sharers to bring 
afterwai^s a^amst the tenant sjAmUar separate suits for the enhancement of 
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emdh of these shares of rent Snob a multiplicity of salts would he harassing 
to the tenant m the highest degree It has been held that a suit to set 
aside the sale of a putm taluk as regards a share only is not mamtamable 
by a single shareholder but that the suit must be by all the shareholders 
to set aside the sale as regards the entire taluk A similar decision was given 
when five lessees of a Government estate brought separate suits to set aside the 
sale of that estate for arrears of Government revenue, and there are m the books 
numerous other oases to show that a smt of this kind, affecting only a fraction 
of the interest belonging to a number of persons, cannot be maintained unless 
two conditions are complied with, namely, first, that all the parties interested 
are before the Court , and, secondly, that the whole of the subiect matter can 
be affected by the decree so as to prevent multiplicity of suits 

We are, therefore, of opinion that the appeal must be dismissed with costs 

Appeal dismissed 


NOTES 

sharers are necessary parties in a suit for relief by any co sharer in respect of his 
own shall Gal , 107 , 4 Cal 96 5 Gal 574 11 Gal 615 , 8 Gal , 353 17 Gal . 538 

(under Bengal Tenancy Act, sec 188) 15 Cal , 40 (suit m ejectment) 

One cannot be made plaintiff against one s consent a^d a co sharer being entitled to 
be plaintiff, cannot bo made defendant except on his refusal to bo plaintiff — 7 Gal 343 , 
7 All , 336 , 11 Cal , 618 , 14 Mad , 489 , 17 Cal , 160 , 1 C W N , 659 321 ] 

[619] APPELLATE CBIMINAL 

TheUthMay 1885 
PBESENT 

Mr Justice Hitter, Mr Justice Macfherson and 
Mr Justice Prinsep. 

Matuki Misser Appellant 

versus ^ 

Queen Empress Respondent 

Causing disappearance of evidence of an offence — Omitting to report a sudden 
unnatural or suspicious death — Indian Penal Code (Act XhV of lS60)t 

ss 176^ 201 — Criminal Procedure Code (Act Xbf 1882), s 45 
Before an accused can be convicted of an offence under s 201 oAhe Indian Penal Code, 
It must he proved that an offence, the evidence of whicl^ he is charged with causmg to 
disappear, has actually been committed, and also that the accused knew or had mlonnation 
sufficient to lead him to believe that the offence had been committed 

Empress of India v Abdul Kadir (I Ii B , 3 Al^, 279) followed ^ 

Held (per PRINSEP and MACPHERBON, JJ) —It is not nece^ary in order to support a 
conviction under s 176 of the Indian Penal Code against a person |alliug within the provisions 
of 8 46 of the Criminal Procedure Code, for not giving information of an occurrence falling 
under clause (d) of that section to show that the death actually occurred on his land, when 
thecircumstanoes disclosed show that a bod> has been ^nd under mre umsta noes denoting tiuit 

• Cnminal Appeal No 277 of 1885, agamst the conviction and sentence passed by 
J W Badcook, £sq , Sessions ;rudge of Bhagulpore, ddted the 9th of April 1885 

122 ^ 
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iilie desi^ was sudddn, unnatural, or suspioioos, the finding oC the body being a fact from 
which a Oourt might reasonably infer, in the absence of evidence to the contrary, that the 
death took place there 

Held (per Mitteb, J ) — It is necessary to secure a conviction in the latter case to prove 
that the death took place or occurred in the village or on the land of the accused, and the 
finding of a body there does not of itself afiord that proof 

In this case the appellant and one Bhatu Ohowkidar were charged with 
offences under ss 176 and 201 of the Indian Penal Code 

The facts were as follows — 

On or about November 16th one Mussamut Bhulkia went into a field 
^belonging to one Ghogan, the nephew of the appellant On Ghogan finding her 
there it was alleged by the prosecution that he had slapped her twice, and that 
she fell down and the next day was found lying dead in a field not far from that 
in £630] which she was, where she was alleged to have been hit The 
prosecution further alleged that the death was caused or accelerated by the 
slaps, and that the appellant, in order to screen his nephew, induced Sangli, 
the deceased’s son, to burn the corpse, and prevented any report being made 
As a matter of fact, the corpse was burnt on the night of the day on #hioh it 
was found, and no report was made to the Police till the 25th November, 
when Bhatu gave information to a Sub-Inspector in a neighbouring village 
An enquiry then took place, which resulted m Ghogan being put on his trial 
under s 304 of the Penal Code and discharged for want of sufficient evidence 
Before the Sessions Court, Matuki, the present appellant, took the objection 
that as Ghogan had been discharged it must be held that no crime had been 
committed, and that a charge therefore undei s 201 would not lie, and he 
rehed upon the decision in Empress of India v Abdul Kadir (I L B , 3 All , 
279) as an authority for this proposition, but this objection was overruled by 
the Court following the case of The Queen v Hardut Surma (8 W E , Ci , 68) 

The nature of the evidence adduced m support of the charges and the find 
ing of«the Sessions Judge v^ere as follows — 

Two witnesses, women, deposed to the fact of Ghogan assaulting Bhulkia, 
and their evidence, which had been held untrustworthy in Ghogan ’s case, was 
accepted by the Sessions Judge as reliable Other witnesses deposed that they 
heard a rumour to the effect that Ghogan had hit Bhulkia, but two witnesses 
who helped to bum the corpse stated that they had not heard any such rumour 
Bhatu stated to the Police that on the day the body was burnt he heard that 
Ghogan bad hit Bhulkia The Sessions Judge came to the conclusion that both 
charges were proved, being of opinion that the appellant had a strong motive 
for concealing * the death and disposing of the body, and that Bhatu would 
naturally act under his^order as he was a Brahmin and an influential mao 

He accordingly .^agreeing with one of the assessors as to the charge against 
Bhatu under s 201, convicted him and sentenced him to six months rigorous 
imprisonment, an^, agreeing with both assessors, has convicted him of the charge 
under s 176 and sentenced him to an additional term of one weeks simple 
imprisonment 

C621J In the case of the appellant both the assessors found him not guilty 
on both charges, but tbe Sessions Judge, disagreeing with them, convicted him 
and passed similar sentbnees to those passed on Bhatu 

This appeal was, tjierefore, preferred by Matuki Misser against the con- 
Vioiion and sentence , no one appeared on either side at the hearing 

The Jml^meiits of the High Court (Mitteb and Macpiiebso^, JJ ), befdle 
whom the appoal was heard, wAe as follows — 
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HaophePMlii J — The appellant has been convicted under ss SOI and 176 
of the Penal Code Under the former section he has been sentenced to six 
months rigorous imprisonment, and under the latter to simple imprisonment 
for one week The conviction under s 201 cannot, I think, stand in the 
absence of proof that the offence, the evidence of which he caus^ to disappear, 
was committed The evidence of the two women who deposed to having seen 
Ghogan Misser give two slaps to the woman Mussamut Bhulkia is, I think, 
wholly untrustworthy, and there is no other evidence to denote that any 
offence was committed , nor is there any proof that the appellant had, at the 
time when the body was disposed of, any knowledge or information which 
would lead him to believe that the offence of murder or culpable homicide had^ 
been committed 

The conviction under s 176 is, I think, good Under s 45 of the 
Criminal Procedure Code, every occupier of land is bound to communicate 
forthwith to the nearest magistrate, or to the oi&cei in charge of the 
neaiest police station, any information which he may obtain respecting the 
occurrence in the village in which he occupies land [for 4:his is the meaning 
which* I put on the word ** therein' in clause (ef) of that section] of any 
sudden or unnatural death, or of any death under suspicious ciicumstances 
Section 176 of the Penal Code makes penal any intentional omission to 
furnish such information It is proved that the dead body of Mussamut 
Bhulkia was found in the field of the appellant under circumstances alone 
consistent with the supposition that the death was sudden, unnatural and 
suspicious , that the appellant knew it was true , [S 223 and that so far from 
giving information he directed the chowkidar and relative of the deceased to 
dispose of it There can be no question that he had information " within the 
meaning of s 45 and that his omission to communicate it was intentional 
But there is no proof that death actually occurred in the village, that is to say, 
in the field where the body was found The question then arises, is proof of 
this fact essential to a conviction Under the circumstances, I think not If 
a person finds on his land the dead body of a fellow villager under circum 
stances denoting that the death was sudden, unnatural or suspicious, he is, I 
conceive, in possession of ** some information " respecting the occurrence of a 
death in his village which he is bound under s 45 to communicate The finding 
of the dead body on his land is a fact from which a* Court might reasonably 
infer, in the absence of any evidence to the contrary, that death took place 
there There is no evidence which I can accept in the present case as to the 
cause of death, but it is beyond question a case of death under suspicious 
circumstances The section also provides for a case of sudden death Assuming 
that there is proof that a death was sudden and the body is found m the field 
of A, must the prosecution prove that the deceased did not drop down dead m 
the adjoining field of 27, which is in the next village , and tlfiat it was not removed 
to the field of A after death ? Such proof would be impossible in ninety-nine 
cases out of a hundred 

The words “ the occurrence therein ” arp governed by the general words 
** any information which he may obtain respecting,” an^ the present case seems 
to me to come well within the section I would, therefore, uphold the con vie* 
tuon under s 176 

llitteP, J» — I entirely agree with my learned br6ther that the conviction 
Xffidet s 201 of the Indian Penal Code cannot stand I concur in the reasons 
given by him for coming to that conclusion % 
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But I regret that I am unable to assent to the proposition^ that, id order to 
support the oanviction under a 176 of the Indian Penal Code, the pioof of the 
faot that death actually oecurred in the village where the body was found 
IS not essential 

Under clause (d) of a 46 of the Code of Criminal Procedure, an occupier 
of land m a village is bound to communicate [623] to the nearest magistrate, 
etc , the occurrence in it of any sudden or unnatural death or of any death 
under suspicipus circumstances It seems to me, therefore, essentially necessary 
for a conviction to prove that the death took place or occurred in the village 
The finding of the body in the village, standing by itself, does not m my 
lOpmion afford this proof It seems to me that this circumstance alone does 
not necee$aartly lead to the inference that the death took place in the village 
It is equally consistent with the death having taken place in another village 
and the bodv having been subsequently removed to the appellant’s village 

Then, again, rejecting, as we do, the evidence of the two women who 
depose to having seen Ghogan Misser give two slaps to the woman Musaamut 
Bhulkia as wholly qntrustworthy, there is no evidence to prove that her death 
was sudden If there wore any such evidence it might have been open to us 
to infer that this sudden death took place in or near the fields where the body 
was found 

I am of opinion, therefore, that there being no proof of the death of 
Mussamut Bhulkia having taken place in the appellant’s village, alt the 
requirements of s 45 of the Code of Criminal Prooeduie have not been fulfilled, 
and cmtsequently the conviction under s 176 of the Indian Penal Code also 
should be set aside 

The Judges having disagreed upon the question as to whether the convic- 
tion under s 176 was right or not, the question was referred to Mr Justice 
Prinsep, who debvered the following judgment — 

PglnaePt J« — There is no question that the appellants are persons who 
fall within the* category set forth in s 45 of the Code of Criminal Procedure, 
that a body was found on their land showing unmistakeable signs of an unna- 
tural death or a death under suspicious circumstances, and that they have 
neglected to communicate to the nearest magistrate or nearest police station 
any information regarding the same 

The only question is, whether it has been shown that the death occurred 
on the lands of the appellants 

The object of the law is clearly that the earliest information should be 
eommiinicated ly those who are in the best position to obtain the same, or 
who, from their connection with the land, are [ 624 ] m some authority, and 
should accordingly be inade responsible for this duty, m order that an inquest 
may to held The necessity for enforcing strictly the performance of such a 
duty IS too obvioilh to call fos remark The law requires that the death should 
have occurred on the land with which the particular person is connected in the 
manner set forth I do not understand this to mean that this should be proved 
by the direetf evidence of eye-witnesses, but there must to something amounting 
to jprdcrf of the face Thus, if a man were found with his throat cut in a field, 
it may teAiAy to presunjpd that he died there so as to place an obligation on a 
person m the position of the appellants to give information of the death In 
th% words of s 114 of thev Evidence Act, the Court may presume the existence 
of any faet w^i^ it thinks likely to have happened, regard being had to the 
eotmnon ooimto of natural events, human oonduet and publio and private betamesS 
in their relatioli to the facts of the particular case It would be for the appeDants 
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to rebut such a presumption They have not only failed to do so, but their oonduot 
m having the body hurriedly burnt so as to destroy all trace of the cause of the 
unnatural or suspicious death would, in some degree, tend to confirm this pre 
sumption It would practically defeat the object of the law, viz , to assist 
public officers, whoso duty it is to trace out the cause of suspicious homicides, 
if there were such difficulties in the way of fixing responsibility on persons 
connected with land on which the body of a person, to all appearances mur- 
dered, were found — if before such a person were convicted for a neglect to 
perform the duty prescribed by s 45 of the Code of Criminal Procedure, it wore 
necessary to prove that the murder took place, or that the murdered person 
actually drew his last breath, on that land The finding of the body on that 
land would, in my opinion, ordinarily raise the presumption that death had* 
taken place on that spot so as to impose an obligation on a person occupying 
one of the positions in relation to the land described in s 45, to communicate 
mformation regarding the matter If he neglected to give this information, and 
was prosecuted for such misconduct, he shoula be prepared to justify the 
omission 

1 would therefore not interfere 

Appeal allowed in part 


NOTES 

ISee (1890) 14 Mad 400 Ratanlal 784 J 

[826] APPELLATE CIVIL 

The 3id June, 1S86 
Present 

Mr Justice Mittfr, and Me Justice Agnbw 

Kali Prasanna Bai and another Plaintiffs 

versus 

Dhananjai Ghose Defendant ' 


Rent %uit — Abatement of rent — Dilmion — Transferee of tenant, 

Bight of, to abatement 

A tenant has a right to, and can claim an abatement of, rent where the area of the land, 
the subject of his tenure, has been diminished by diluvion, and such right passes to a pur 
chaser on a sale of the tenure « 

Prosunno Moyee Dossee v Doya Moyee Dossee (22 W R 276) distinguished 

In this case the plaintiffs sued to recover the rent in respect of two khadas 
of land held by the defendant for the years J286 to 1288 and a portion 
of the year 1289, together with the road and public works cesses, alleging 
that the defendant was an auction purchaser of the rights o^ the original 
tenafits The defendant pleaded that th^ rent claimed was that due on 
account of four khadas of land formerly held by Ins predecessors, that 
out of that amount 2i khadas had been washed awNy by the nver previous 
to the year 1286 , and that out of t he re maining Ij khadas the plaintiffs had 

* Appeal from Appellate Decree No 2885 of 1883 against the decree of E W V Peterson, 
Ssq , Judge of Jessore, dated the 9th of August 1883, modifying the decree of Baboo Krishna 
Nath Bai, Blunsif of Magura, dated the 6th of May 1§88 
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teken posBeBBion of some S pakhis and let them out to another teaesrii from 
whom they had reooverad rent, and aooordingly they were only flttititled 
to reoover rent from him m respect of the balance of the 4 khadas in bis 
possession 

The Oivil Court Amm was deputed to measure the lands, and found the 
amount in existence to consist of some 32 bighas 

The first Court held that there was no sufficient evidence to prove that 
the original holding comprised 4 khadas, and that none of the land had been 
washed away since 1286 That Court also found that the plaintiffs had, 
between the years 1280 and 1285, sued the defendant three times for rent, and 
the objection [626] now raised had not been taken in any of those smts, and 
disbelieving the defendant’s case gave the plaintiffs a decree for the full amount 
claimed 

The lower Appellate Court modified that decree, holding that there was 
sufficient evidence given by the defendant and on his behalf to show that the 
original holding amounted to 4 khadas, that half the lands had been lost by 
diluvion, and that theie was no evidence to rebut that given on behalf of the 
defendant, and consequently there was no reason to disbelieve that portion of 
the defendant’s case It also held that the lower Court was wrong m con- 
cluding that the previous rent suits had been brought against the defendant 
as they, as a matter of fact, bad been brought against his predecessor, and 
it considered that the defendant had failed to prove that any of the 32 bighas 
found by the Amin still to be in existence was in the possession of other 
tenants of the plaintiffs It consequently held that the defendant was 
bound to pay rent for so much of the tenure as was now in existence at the 
admitted rate, namely, S annas a bigha, and gave the plaintiffs a decree 
for the rent for the years claimed at that rate m respect of the 32 bighas together 
with the cesses in respect thereof 

The plaintiffs now specially appealed to the High Court, upon, amongst 
otherahthe following grounds — 

{!) That the defendant being an auction purchaser at the rent claimed 
after the alleged diluvion, he could not claim for any abatement of rent on 
account of such diluvion 

(2) That the question of abatement ought to have been made the subject 
of a separate suit, and ought not to have been entertained in this suit 

(3) That the evidence on the record was not legally sufficient to prove 
the exact quantity of land comprised in the tenure when first created, and how 
the rent was then assessed on the same 

Baboo Bashbehart Ohose and Baboo Otrja Sunkur Mozoomdar for the 
Appellants 

Baboo Qurudas^ Bannerjee for the Bespondent 

im The Jtud^ineiit the High Court (Mitteb and AONBW, JJ ) was 
as foUows — 

Two points have been argued in this ease the first of tiiese is, that the 
Distnot Jud|e is in error in supposing that there is absolutely no rebntting 
evideBoe against that adduoed by the defendant to show that there was a 
dimaukon in the quantity of land contained in bis tenure 

The District Judge, it appears to us tn the passage i^erred to above, 
ieiten»d'.to endenee as measurefiient papers, zamindan papers, sand other 
IMqEiers of a Btmilar*nature It is not dUeged before us that there is any saeb 
evidence on the record There ig nokung m the pidgment from whfadi we ean 
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say that the District Judge has not taken into consideration the oiroumstanoe 
that the defendant’s predeoessor^m-title did not claim any abatement upon the 
ground of diluvion It is quite possible that the District Judge thought that 
the predaeessor-m title of the defendant was not aware of his rights We are, 
ther^ore, of opinion that there is no force in this objection 

The second point that has been argued before us is, that the defendant, 
as an auction-purchaser, has no right to claim an> abatement which 
may have accru^ to the predecessor in title of the defendant, whose rights he 
purchased in execution of a decree 

In support of this contention the decision in Prosunno Moyee Dossee v 
Doya Moyee Dossee (22 W B , 275) has been cited That case is clearly 
distinguishable from this There the right to the abatement depended upon a ^ 
contract between the landlord and the original tenant, which provided that 
there should be an abatement of rent if on measurement at a time fixed by that 
agreement the quantity of land was found to be less than that stated in the 
agreement The original tenant did not claim any abatement for about six 
years after the accrual of the right, but continued to pay the usual rent, and 
he then sold to the defendant 

It was held in that case that it was doubtful whether the right to enforce 
the terms of that contract passed by the sale of the tenure But in this case 
the right to abatement did not depend [628] upon any contract, but upon the 
gener^ law by which a tenant can claim abatement on account of the diminu 
tion of area by diluvion, and that such right we think passes with the sale of 
the tenure 

We are, therefore, of opinion that this ground is also not valid The 
appeal is dismissed with costs 

Appeal dismtssed 

NOTES # 

[Sec also 13 0 L R , 55, whore the kabuliyat procludod recovory ] 
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ORIGINAL CIVIL 

The iSrd June, 1885 
Present 

Mr Justice Pkkjt 

Mackertich Plaintiff 

versus 

Bebeiro Defendant 

Trustee delaying tn assigning the legal estate — Qosts — Oestuis quo trust, 
Oonveyemee by, and suit by pwrehaser to compel trustee to join in the conveyance, 

A trustee who acts unreasonably m delaying to join m a conveyance, though guilty of no 
actual niisoonduot, further than that shown by an un\#drrantable delay in doiBg that which 
he 18 bound to do, will be made to pay the coats of a suit brought against him for the 
purpose of compelling him to do his duty, notwithstanding that neither an offer to pay 
such costs as he might incur attending the convc>ance, nor a tender of a release 
from his position as trustee, has ever been made todiim , he, however, will still be allowed his 

costs attending the conveyance when completed 

* Original Civil Suit, No 89^of 18S5 
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This was a suit brought by a purchaser from certain cestmB que trust to 
compel the defendant, the sole trustee of a marriage settlement, to execute and 
register two conveyances of certain property, the subject of the settlement, and 
asking that he might be ordered to pay the costs of the suit 

Under and by virtue of a marriage settlement dated the 21st June 1856, of 
which the defendant was the sole trustee, a certain bouse, No 10, Gomes Lane, 
in the town of Calcutta (which under the powers given to the trustee by the 
settlement had been purchased with the funds originally forming the corpus of the 
settlement) Was held in trust for the benefit of Charles Watkins (the intending 
husband), and Bosalea Sarah Timmins (the intending wife), the income, there 
^ fore, being payable to the wife for life, and on and after her death to the husband 
for life, and after hia death to such child and children of the marriage as the 
C629J said husband and wife should by deed jointly appoint , and in default 
of such appointment, as the survivor of them should by deed, will or codicil 
appoint , and, failing any such appointment, in trust for all the children of the 
marriage m equal shares, who, being sons, should attain twenty one years, or 
being daughters, should attain that age or marry 

The intended ifiarriage recited m the above settlement was duly celebrated, 
and the issue of this marriage were three in number, viz , Alexander Thomas, 
who died in March 1861, a minor and unmarried, Emeline Adeliza and 
Charlotte Frances, both of whom survived their parents In April 1861 and 
in June 1883, the husband and wife respectively died, neither of them having 
ever exercised the }X)wer of appointment given to them under the settlement 

The two surviving children (who were mamed previously to the death 
of the last surviving parent), being entitled to the property, the subject of 
the settlement of 1856, entered into separate arrangements with the plain 
tiff for the sale to him of their moieties of the house No 10, Gomes 
Lane Corfisspondenoe to the following effect passed between the plaintiff 
and the defendant on the subject of the sale, viz , on the 21st August 18<94 the 
plaintgfi, through his attorney, gave formal notice to the defendant of his 
intended purchase of one moiety of the property from Charlotte Frances and 
asked for bis approval of the conveyance , (it did not, however, appear that 
any conveyance was then sent to the defendant) On the 6th September 1884, 
having received no reply to this letter, the plaintiff’s attorney wrote to the 
defendant threatening legal proceedings unless he consented to join m a con 
veyance On the 5th December 1884, the plaintiff’s attorney wrote to the 
defendant, enclosing a copy of the draft of the proposed conveyance between 
Emelme Adeliza and the plaintiff, and called upon him to fix an early date for 
execution andjregistration of the document, at the same time mentioning that 
the contemplated conveyance from Charlotte Frances was to the same effect 
as the draft sent On* the 16th December 1884, a letter reminding the defen 
dant of the last before mentioned letter was further sent by the plaintiff’s 
attorney , and on»the same day an answer was received from the defendant to 
the effect that he [680] wa^ then unwell, but would place the draft conveyance 
before his attorney as soon as he felt better On the 30th December 1884, the 
attome> fois» the plaintiff again wrote to the defendant, giving him two da\s 
time in which to execute the contreyance, and in default threatening immediate 
legal proceedings On the 6th January 1886, the defendant’s attorney wrote 
to the plaintiff's attorifby, stating that the defendant had sometime ago ” left 
a draft of the conveyance with him, but that it had been mislaid, and he 
dmired that a fresh cofiy might be furmshed On the 7th January 1885 a 
duplicate of the draft was sent to the defendant's attorney , and on the 15tfa 
January 1885 the attorney fo( the plaintiff again wrote to the defendant’s 
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attorney, asking whether the defendant was prepared to execute the conveyance 
No answer having been received to this letter, and the two surviving 
children of Mr and Mrs Watkins having, on the 8th and 24th November 
1884, separately executed conveyances of their respective moieties of No 10, 
Gomes’ Lane, the plamtii!, on the 27th February 1885, hied the present suit 
for the purposes set out above, and asking that the defendant should be 
directed to pay the costs df such suit 

The defendant put m a written statement, stating that he had not been 
directly requested to sign the conveyances by his cestuis qm trust , that 
no formal release from his position as trustee had ever been ofiered to him , 
nor had any offer been made to pay such costs as he might incur in the matter , 
that until such a release was granted, and the conveyanues ap])roved on his' 
behalf, he was under no obligation to execute the conve>anceB, he not having 
entered into any agreement with the plaintiff to that end 

At the hearing the only question raised was that of costs 
Mr Hill (with him Mr Oasper) for the Plaintiff cited Jones v Lewis 
(1 Cox, 199), on the question of costs 

Mr Bonnerjee (with him Mr Sale) for the Defendant contended that there 
had been no unreasonable delay on the part of the defendant, the matter having 
been in the hands of his attorney , that the trustee would not be bound to take 
any notice of any communication coming from the assignee and not C 681 ] 
from the cestuts que trust , that up to the 11th December there had clearly 
been no default on the part of the trustee , that the tone of the attorney’s 
letters was peremptory and hostile 

[Mr Hill here stated that he was instructed to,^ay that the cestuis que 
trust had communicated with the defendant, but he was not able to give the 
exact date of such communication ] 

Mr Bonnerjee then, on the question of costs, cited Goodson v Ellisson [3 
Buss , 583 (589)] contending that the trustee was entitled to his costs of and 
attending the conveyance, and should not be asked to pay the costs of the suit, 
inasmuch as there had been no unreasonable delay on his part , 

Plgoti J — I regret very much that Mr Bebeiro, through his own negli 
gence and obstinacy, though through no actual misconduct, (further than the 
delay he has shown in doing what he was bound to do), should be brought 
into Court, and that it should be necessary for me to award costs against him 
The position of a trustee is undoubtedly a thanklec>s one , and this Court 
therefore is, and has always been, most anxious to see that he sustains no 
loss m carrying out a trust, and is always prepared to show to him every 
consideration in discharge of the duties he is good enough to perform 

In this case I regret to say that 1 cannot, gladly as I would avail myself 
of the opportunity, find any excuse permitting me to relieve Mr Bebeiro from 
paying the costs of this suit There appears to be no excuse whatever for the 
delay in the execution of the deed which he was bound to execute It appears 
that he was fully informed, after a conversation with the c^tuis que trust, of 
the assignment many weeks before, when, on beifig pressed to execute the con- 
veyance two months before the filing of the plaint, he had instructed his attorney 
to consider the papers and advise him in the matter He then ^resumes the 
obstinate silence which he had preserved duhng the greater part of the period 
between the 21st August and the 11th December It would be a very senous 
inconvenience to cestuis que trust, desirous of disposffig of their property, if 
the purchaser had before him the prospect of such a long, troublesome process 
of extracting from the trustee a deed as has oo5urr^ in this case For 
C688] these reasons, I am bound to hold that the trustee must pay the costs 
of the smt That question is the only one ^isoussed in the suit, for it is not 
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seriously contended that the defendant is not bound to execute the ocmveyance* 
The question of costs is divided by Mr Bonnerjee into two heads — one that the 
trustee should get his costs , the other, that he should not have to pay them 
I think he must pay them He is entitled to his costs of and attending the 
conveyance, but as his conduct has been unreasonable, and led to the suit, he 
must suffer for it by paying the costs of this suit 

^ Smt decreed 

Attorney for Plaintiff Baboo Netyedoss Dey 
Attorney for Defendant Baboo 6 C Chunder 

M0TB8 

[ The Enghsh Law is thus stated in Oodefroi on Trusts (1907) III Edn , p 583 When 
trustees hold the trust property for persons who are absolutely entitled, and the trustees have 
no active duty to perform, either because the trust was originally created as a mere matter 
of convenienoe, or because it has been fully performed or has come to an end it is the duty 
of the trustees to convey or transfer to the benefioiaries or as they direct, and a wrongful re- 
fusal so to do makes them liable to the costa of an action to compel a conveyance or transfer 
or petition for a vesting order under Trustee Act (Eng ) 1893 as 35 (sub s , ii, d,) 
and 38 , Payne v Barker y Bridg 24 , Jones v Lewis 1 Cox 199 Wdlis v Hiecox 
4 M 4^ Gr 197, where the trustee set up an adverse title Hampshire v Bradley y 2 
Ooll 34 , Be Knox's Trusty 1895 1 Gh 542 , 1895, 2 Ch 483 G A whore the costs of a peti 
tion for a vesting order wore borne by a recusant trustee , and if the beneficiary has conveyed 
hiB beneficial interest to a third person, the latter is equally entitled to call for a conveyance 
of the legal estate, Angier v Stannardy 3 M & K 566 

If oeetms que trust are t<v consent to a sale the trustee must not, without cause, refuse to 
eell and convey to a purchaser proposed by them, Palatmt v Carew 32 Beav 564 
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APPELLATE CIVIL 


• The 3rd JunCy 1885 

Present 

Mr Justice Tottenham and Mr Justice Ghose 

Nobokrista Mukherji Plaintiff 

versus 

The Secretary of State for India in Council and others Defendants 

Chowktdan chakran lands — Decision of Commission under Bengal Act VI of 
1870y final and conclusive — Civil suit — Beng Act VI of 
• 1870y ss 58y 60, 61 

The words final«and conclusive,** used in s 61 of Beng Act VI of 1870, must be taken 
to be used in their ordinary and literal sense 

Where, therefore, a Oommission has been appointed under s 58 for the purpose therein 
mentioned, and^uch Commission has ascertained and determined that certain lands are 
chowkidan chakran lands the absence of fraud or non compliance by the Commissioners 
with the provisions of the Act, their decision is conclusive evidence in any civil suit of the 
iabt that the lands are what they have found them to be 

^ Appeal from Appellate Dmree No 1038 of 1884, against the decree ef Baboo Kadar Nath 
IdofioOimkr, Second Subordinate Judge of Midnapur, dated the 3l8t of March 1884 modify 
ii^S* the decree of Baboo Nundolall Kundoo^ Second Munsiff of Ghattal, dated the S8td of 
Beeember 18^ 
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In this case the plamtiifF sued to recover khm possession of some 18 bighas of 
land upon the allegation that it formed a portion of the ordinary mal land of 
his zammdan and dur putm taluk 

C888] In his plaint he alleged that the original tenant of the lands m suit 
had been one Jatadhur Med, and that after his death his son, Bam Mal, and 
brother, Bungshi Mal, ha(| obtained possession as tenants , that he thereupon 
institute a suit against them for rent and ejectment, which was dismissed 
upon Bungshi Mal denying the relationship of landlord and tenant , that after 
succeeding in that suit Bungshi Mal collusively paid rent to one Bam Kumar 
Bagdi , and that Bam Kumar Bagdi ejected Bungshr Mal and got possession of 
the land 

The plaintiff accordingly instituted this suit against Bam Kumar Bagdi and 
Bungshi Mal for the relief above stated Subsequently, the Secretary of State 
and one Protap Mal were added as defendants, as the former alleged that, with 
the exception of a small plot of cottahs, the land in suit was chowkidan 
chakran land, which had been held by Bam Kumar during the time he held the 
post of chowkidar, but that upon his death it had passed into the possession of, 
and was now held by. Protap Mal, who had been appointed chowkidar in the 
place of Bam Kumar The only issue in the case material for the purpose of 
this report was that raised upon the wntten statement of the Secretary of State, 
who alleged that under s 58, Beng Act VI of 1870, a commission had been 
appointed by the Lieutenant Govemoi to determine the chakran lands of 
thana Ghundurkona and Ghattal, and that the Oommissioner so appointed had 
determined that the disputed lands were chowkidan chakran lands, and that 
inasmuch as under s 61 of the Act the Commissioner’b decision was final and 
conclusive, no civil suit would lie, and the suit must necessarily fail The 
first Court held that the decision of the Commissioner, appointed under Beng 
Act VI of 1870, was no bar to the institution of the suit, but dismissed it upon 
the merits Upon appeal, the lower Appellate Court upheld the cross objection 
taken by the Secretary of State, and held that the suit was baned by the 
decision of the Commissioner ' 

The plaintiff now specially appealed to the High Court 

Baboo Taruck Nath Sen for the Appellant 

Baboo Unnoda Proshad Banerjee (Senior Government Pleader) for the 
Bespondent, the Secretary of State 

[<8«] The Judgment of the High Court (TOTTENHAM and Ghose, JJ ) 
was as follows — 

The only question for us in this appeal, as argued before us^ is, whether or 
not when certain lands have been determined by a Commission appointed by 
the Lieutenant-Governor of Bengal under s 58 of Beng Act VI of 1870, to be 
chowkidan chakran lands or other lands before the passing of that Act assigned 
for the maintenance of an officer to keep watch in any vill^e and to report 
enmes to the Police, the matter can be re opened in a civil suit, or whether the 
order of the Commission is final and conclusive for all purposes as to the 
character of the lands so desenbed m it 

The jdaintiff appellant sned to eject the defendants on the ground that the 
lands were mal lands of his zamindan, and that in a suit for rent and eject- 
m«it brought by him against Bungshi Mal, defendant No 2 and others, his 
title as lan^otd had been repudiated, that of the chowkidar having been set up 

The defence raised was that the lands were cho\^ladan chakran lands, and 
it was shown that they had been so desenbed under s 61 of Beng Act TI of 
1870 
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The lower Appellate Oourt held that consequently the jurisdiction of the 
Oivil Oourt to try the suit was excluded 

After careful consideration of the Act, we are constrained to come to the 
opinion that the words final and conclusive ms 61 must be taken m their 
ordinary and literal sense, and correctly express what was intended by the 
Legislature 

Section 60 provides that in making an inquiry into the question, the 
Commission shall exercise, as far as may be necessary, all the powers conferred 
by Regulation VII of 1822, and the Regulations and Acts amending the same 
upon a Collector making a settlement of land revenue 

* We must assume, therefore, that the proceedings take place with full 
notice to aU parties concerned, and we think that in the face of the provision of 
8 61, a party dissatisfied wiHi the order cannot sue to set it aside, except upon 
the ground of fraud or of non compliance by the Commission with the provisions 
of the Act 

The present suit was not ostensibly brought to set aside the [635] order of 
Commission On the contrary, no allusion is made to it in the plaint It was, 
therefore, not quite correct for the lower Appellate Court to hold that there was 
no jurisdiction to try the suit, but it would be correct to say that so long as 
that order stands it affords conclusive evidence in support of the plea raised 
for the defence that the lands are chowkidari chakran The result is the same 
so far as the present appeal is concerned, and it must be dismissed with costs 

We may observe ^that it is not quite clear whether the lower Court has 
appreciated the distinctmn between chowkidari chakran lands ’ as defined in 
8 1 of the Act, and the other lands assigned, ’ referred to in ss 58 and 61 If 
the lands in question are of the former description, the zamindar will appa 
rently, if a Panchayet has been appointed, be entitled to claim possession from 
the Collector undei s 50 If they belong to the latter description, or if no 
Punclmyet has been appointed, the zamindar has no present right in them 
But in any case his present suit fails 

Appeal dismissed 


« NOTES 

[In ^905) 2 C L J 306, MOOKEBTEE, T expressed doubts as regards this case,'* If it were 
necessary, however to decide the general question as to how far an order regularly made 
under sec 61 of Act VI of 1870 B C is conclusive in a litigation in the Civil Courts, we 
should he disposed to attach considerable weight to the argument that when sec 61 makes 
the order final and conclusive, it has reference only to the appellate jurisdiction which could 
be otherwise exercised by the supenor Revenue authorities under the first clause of sec 39 of 
Reg VII of 1822 and has no reference to the junsdiction possessed by the Civil Courts under 
clause (6) of that sedlion *’ In (19J1) 9 1 C 322 (Cal ) N ChaterjeB, J , citing also 2 C L J 
107 , 302, said, " In the circumstances of that case it was not necessary to decide that point 
I think that upon the authorities cited above, I must hold that if the proceedings under 
sec 61 are oorflucted in compliance witj;! the provisions of Regulation VII of 1822, which are 
applicable to proceedings under Act VI of 1870 B C and after full notice to all the parties 
concerned, then the order ipider section 61 is final and binding upon the Civil Courts ** 

The order is not binding where there was no notice of the proceedings —2 C. L J 
a06;9IC,d22] 
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APPELLATE CRIMINAL 

The 29th May, 1885 
Present 

Mb Justice Mitteband Mb Justice Nobbis 

Adu Shikdar Appellant 

oet sus 

Queen-Empress Respondent 

Confession made to a Police officer — Evidence Act — {Act I 
of 1872, s 27) —Murder, charge of, ivhen body not 
forthcoming — Theft, intention to convict 
No judicial oiiicer dealing with tho provisions of s 27 of Act I of 1S72 should allow one 
word more to be deposed to b} a Police officer detailing a statement made bo him by an 
accused, in consequence of which he discovered a f i>ct than is absolutelv necessary to show 
bow the fact that was discovered is connected with the accused so as in itself to be a relevant 
fact against him 

Section 27 was not intended to lot in a confession generally, but only such particular 
part of it as set the person to whom it was made in motion, and led to his ascertaining the 
fact or facts of which he gives evidence * 

Empress of India v Pancham (I L E 4 All 198), Qtieen Empress v Babu Lai 
(I L E , 6 All , 509), discussed and commented on 

£ 686 ] Thus, vs hen a Police officer deposed that an accused had told him that he had robbed 
K of Es 48 whereof he had spent Es 8 and had got Es 40 and that he had made over the 
Es 40 to him. 

Held, that the statement that he robbed K of Es 48 was not necessarily preliminary to 
tho surrender of the Es 40, and was inadmissible in evidence against him 

When also a P cilice officer deposed to the fact that the accused, who was charged with 
murder, had stated to him that he and K had stolen some hides from C, and upon such state 
ment he had sent for C and recorded his information and when ^ appeared that C had already 
informed the Police of the fact of the theft, though the witness was not aware of it 
Held, that the statement was inadmissible upon the ground that it would be most 
dangerous to extend the provisions of s 27, and allow a Police officer, who is investigating the 
case, to prove an information received from a person accused of an offence \n the custody of a 
Police officer, on the ground that a material fact was thereby discovered by him, when that 
fact was already known to another Police officer • 

Although, under some circumstances, a charge of murder ma^ be sustained, when the 
body of the person said to have been murdered is not forthcoming, <^ill, when that is the 
case, the strongest possible evidence as to the fadt of the nlurder should be insisted On before 
an accused is convicted 

When an accused charged with murder was alleged to have taken a beat from a place 
where it had been secured by its owner, and after proceedinf^ some distance in it had 
abandoned it, and when be was charged with the theft of the boat, 

Heldf that the charge was unsustainable, inasmuch as it was evidently not his intention 
to convert it to bis own use, and make it permanently his own property, but merely to make 
use of it for the purpose of aiding him in escaping 

* Criminal Appeal No 299 of 1885, against the order of J F Bradbury, Esq , Officiating 
Sessions Judge of Backergunge, dated the 14th of Marcdi 1886 
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Ik the case out of which this appeal arose the prisoner was tried upon five 
charges, viz , 1st, with the murder of one Bam Eristo Bishi , 2nd, with causing 
grievous hurt to the same person with a cutting instrument , 3rd, with robbery 
by voluntarily causing hurt to the same person in order to commit theft , 4th 
with the theft of a boat belonging to one Ammuddin , and 5th, with the theft 
of 19 hides from the house of one Ba] Chunder Bishi The first four offences 
were alleged to have been committed on the 14th November 1884, and the last 
on the 11th November, and the prisoner was convicted on all five charges and 
sentenced on the first to transportation for life 

[687] He now appealed to the High Court against both the conviction 
and the sentence The facts of the case as deposed to, so far as they are 
material, were as follows — 

Bam Kristo Bishi, who was alleged to have been murdered, cohabited with 
one Dhonmoni, who was called as a. witness for the prosecution, at a village 
named Hogla, though his native village was Babla, about li hour s ]ourney 
from Hogla On the night of the 29th Kartic, corresponding with the 13th 
November, he left Hogla for Barisal, and Dhonmoni deposd that he had told 
her he was going there to sell hides, and that he would be back in about three 
days 

Bam Kristo Bishi and the accused started together in a boat hired by the 
former from one Kamaruddin It was found that Bam Eristo had hired the 
boat, stating that he wanted it for the purpose of going to fetch his niece 
from Jhallokiti, which reason was manifestly false 

On then way to Barisal, Bam Kristo, who was an opium^smoker, stopped 
at a shop belonging to one Tarim Das, and pledged with Inhan Das, the manager, 
a silver key chain for twelve annas, of which he took eight annas m cash, 
and the rest in opium This was on the evening of the 29th Kartic They 
then apparently went on to Barisal where, on the 30th Kartic, Bam Knsto 
sold 21 chides for Bs 50 to one Bahim Buksh, a butcher The price was paid 
in cash, and no entry appeared in the books of Bahim Buksh as to who sold 
the hides, but it was clearly proved that Ram Kristo did , and, though it was 
attempted to be proved that the accused was with him when the sale took 
place, that portion of the evidence was disbelieved bv the Sessions Judge and 
the assessors, and their opinion was confirmed by the High Court It was proved, 
however, that the prisonei had a meal at the house of Bahim Buksh, the butcher, 
m Bansal, on the evening of the 30th Kartic, and that he knew of the sale of 
the hides 

Bam Kristd was never seen alive again after the evening of the 30th Kartic, 
and his body was never ^found 

Upon his not retiming to Hogla when expected Dhonmoni went in search 
of him to Nulchittii and Barisal, and not finding him or any trace of him lodged 
a complaint with the Police, {638} and an enquiry was instituted by the head 
constable into the matter 

Suspicicm resting upon the jiccused, he was arrested, and the case was 
subsequently handed gver to Frosono Kumar Mooker]ee, a Sub-Inspector of 
Police, who was called as a witness at the tnal, and who, amongst other state- 
ments, made the following — 

*'l began enquury ipto the disappearance of Knsto Bishi on the 3rd 
December 1 got no clue till the 7th December I got hold of Adu on the 
Std December The head constable of Kiwan outpost, Nobin Chose, made 
over bis papers to me at the otrtpost, and I sent a constable for Adu who was 
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iMi homer or at least was not with the head constable On the 7th Decemher 
I obtained from Adu*s wife some information about the hides Kristo Bishi was 
said to have sold at Barisal, and I then mtezrogated Adu about the hides agam 
He again denied all knowledge of them, but when confronted with his wife 
and told of what she had said, he acknowledged the truth of her statement and 
made other statements He said he had robbed Kristo Bishi of Bs 48 whereof 
he had spent Bs 8 and had Es 40 These he bade his wife bring forth , she 
got them from their house, and handed Bs 40 to Adu, who handed the Bs 40 
to me He then said that on his way back from Barisal he had left a boat in the 
Gopalpur ** Bhorani Khal,*’ and I sent Bidu and Goribulla Chowkidar to search 
there for it Next day, the 8th December, they brought to me the smaller of the 
two boats lying outside the Court just now, which the witness Ammuddm *of 
Mogor has since claimed as his Adu also told me of Kristo Bishi s having 
pledged the key-chain with Isban Das of Amrajuri on their way to Barisal, and 
I then proceeded with Adu to Amrajiiri on the 8th December, and obtained the 
key chain produced from the witness, Ishan Das Further, in consequence of 
what he said, I traced the witness Jossim and his family They, in the 
first instance, denied that Kristo Bishi had gone on to tbeir homestead They 
said that he had come alongside the broken bank and had spoken with them, 
had told them his name, Kristo Bishi, his place of abode Babla, and that Adu had 
wounded him, and that then the tide had washed him away All this they told 
me on the 20th Dec«:5mber On the 22nd the [639] Inspector took up the 
enquiry, and I remained with him for a while The Bs 40 1 got from Adu are now 
lying on the table in fiont of me It was from Adu’s statements to me that I 
discovered the theft of hides from Baj Chunder Bishi of Birchakathi Adu told 
me on the 7th Decembei that he and Kristo Bishi had stolen the hides, and I 
sent for Baj Chunder Bishi, and on the 8th December recorded his information 
of the theft Hogla and Babla are about two dandas journey apart Amiajuri 
IS three dandas journey from Hogla, and on the way from Hogla to Barisal 
The Gopalpur creek is about three dandas journey to the east of Hogla and 
joins the Shirsha creek Mogor is one day s journev from Hogla and con- 
tiguous to Shuja abad 

On the 17th Novembei Kamaruddm’s boat, in which Bam Kristo and the 
accused were alleged to have travelled to Barisal, was found in the Kaligera 
river, a few hours journey from Barisal It wai^ suggested by the prosecutors 
that the 19 hides stolen from Baj Chunder Bishi were amongst those sold by 
the deceased at Barisal, and the prisoner was charged with the theft of them 
It was also proved that Baj Chunder had previous to Adu’s arrest, lodged 
a complaint with the Police of the theft of the hides, but it^was alleged that 
Prosono Kumar Mookerjee did not know of the theft at the time he questioned 
the accused In consequence of the statement made.by the accused, the key 
chain and keys were discovered with Ishan Das, and they were identified by 
Dhonmoni , 

The boat belonging to Ammuddm was found by the Police in consequence 
of the prisoner’s statement, and though Ammuddm never reported its loss, he 
identified it, and stated that he had left it chained to a tree ima creek fiom 
which it hsbd been taken away, as he missed it on thg 1st Aughran, when he 
found the branch of the tree had been broken off and the boat taken away 

The most important evidence called for the prosecution was that of two 
brothers named Jasim and Muzuddm, and their mother Asmem Bibi, who stated 
that on the night of 30th Kartic they heard a disturbance near their home 
stead, a village close to Ammuddm s village ^The river flowed past their house 
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which was on the way from Bansal to Hogla They asserted that shortly 
[ 640 ] after the disturbance a man came to their yard, called out to them, and 
in reply to questions said his name was Knsto Bishi of Babla, and told them 
that that thief Adu '* had wounded him, and left him after robbing him of 
Bs 50 They came out of their house, found the man with his bowels pro 
truding through a gash in his stomach, and that he died at their feet They 
then stated that to avoid trouble they had thrown the body into the river 

The whole of this story was disbelieved by the Sessions Judge and the 
assessors owing to serious discrepancies, and the Judge characterised it as a 
fabrication concocted by the* Police, and in this view the High Court agreed 

The accused persistently denied that he had ever gone to Bansal with the 
deceased, and alleged that his statement had been extracted from him by the 
Police ill-UBing him, and he denied the truth of it at the trial 

As stated above the Sessions Judge convicted the prisoner on all charges, 
being of opinion that the prisoner’s statement to the Police Inspector was 
admissible in evidence, and coupled with the other facts, deposed to pi oved his 
guilt , but inasmuch a^ the body of deceased as not found, and there was no 
evidence to show in what way the accused had caused his death, he sentenced 
him to transportation fot life 

No one appeared on the hearing of the appeal 

The Judgment of the Court (Mitteb and Nobbis JJ ) was delivered by 

NorriSt J# (after setting out the facts and detailing the evidence continued) 
— I am inclined to think ^that the Judge has attached too little weight to the 
Evidence as to the circumstances under which the accused made his statement , 
but, however that may be, I am of opinion that so much of the statement as 
related distinctly to facts thereby dicovered was admissible in evidence, not 
ks a confession, but as evidence of the facts thereby discovered 

Now it seems to me that no facts deposed to were discovered by the 
pn8oneii&B statement, ** that he had robbed Knsto Bishi of Bs 48, whereof he 
hkd spent Bs 8* and had Bs 40’ Upon this point the Sessions Judge says 
^According to Straight, J , m Empress of India v P( ncham (I L B , 4 All 
198) and Qti^en Empress v Babu [ 641 ] Lai (I L B , 6 All , 509) the evidence 
of Adu’s statement that he had robbed Knsto Bishi of Bs 48 is inadmissible, 
Wt Stuabt, C J 's opinion in Che first case is in favour of its admission in expla 
nation of the delivery of the money, and the case of The Queen v Pagaree 
Shaha (19 W B (Or ) 51) is a distinct authority therefor Section 27, Act I 
of 1872, moreovei legalises the reception of any statement of an accused 
whether amounting to a confession or not, which leads to the discovery of a 
matenal fact, and it is clear that the confession of the robbery was the neces- 
sary pieliminary of the srurrender of the Bs 40, and it is impossible to separate 
them Had he not confessed the robbery Adu would not have made over any 
money to the Sub Jnspector , and the surrender of the money must necessanly 
have been accompanied or iidmediately preceded by some explanatory state 
ment 1 have accordingly received the evidence thereof ” Now I cannot 
agree with the Judge, when he says the confession of the robbery was the 
necessary preliminary to the surrender of the Bs 40,” still less can I agree 
With him when he says*'" it is impossible to separate them," by which I sup- 
pose he means ** impossible to separate this part of the prisoner’s statement 
from what preceded and followed it ” 

I emphatically endorse the observation of Straight, J , m Qtteen-Empress 
V Sabu Lai (T h B , 6 All , 509) wheare he says “ No judicial officer dealing 
with such provisions should allowf one word more to be deposed^to 1^ the Poitce 
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o&oer detailing a statement made to him by an acoused, in consequence of which 
he discovered a fact, than is absolutely necessary to show how the fact that was 
discovered is connected with the acoused, so as in itself to be a relevant fact 
against him Section 27 was not intended to let in a confession generally, but only 
such particular part of it as set the person to whom it was made in motion, and 
led to his ascertaining the fact or facts of which he gives evidence , *' and 1 must 
respectfully but firmly express my dissent from the observations of STUART, G J , 
in Envj^esH of Ituita v Pancham (I L B , 4 All , 198) where that learned Judge 
says * But 1 have no doubt in my own mind that statements by Police ofiicers 
embodying and including what may be understood as a confession or admis- 
sion of guilt by an accused [6423 person are not wholly inadmissible, but may be 
received and applied so far as they prove merely corroborative circumstances * 
and not an absolute confession of guilt ” 

I am also of opinion that the prisoner s admission that he had assisted 
Bam Knsto in the theft of Ba] Chunder Bishi^s hides was inadmissible The 
tact of the theft of these hides was already known, though not to the Sub 
Inspector , and I think it would be a most dangerous thing to extend the pro 
visions of s 27 and allow a Police ofiicer who is investigating a case to prove 
an information received from a person accused of an ofience in the custody of 
a Police officer, on the ground that a material fact was thereby discovered by 
him, when that fact was already known to another Police officer ^ 

Now, considering the whole oral evidence, and accepting the prisoner’s 
admissions (subject to what 1 have said I think ought to be rejected) as true, 
how does the case stand ? 

I think it may be taken to be proved that the prisdner and Bam Knsto 
left Hogla in company on the night of 29th Kartio in Kamaruddin’s boat , that 
on the way Bam Knsto pawned the chain and keys to Ishan Chunder Das, 
that they continued their journey to Bansal where they arrived on 30th Kartic, 
and where Bam Knsto sold 21 hides for Bs 50, which he received in cash, to 
Bahim Buksh , that the prisoner, though not actually present at the 8ale» knew* 
of it, and knew that Bam Knsto had received Bs 50 , that they left Barilal in 
company , that at some period he quitted Kamaruddin s boat, took Ammuddm’s 
boat, travelled a certain distance in it, then abandoned it and walked home, and 
that Bam Knsto has not since been heaid of This is all that I think can be 
taken to be proved, even accepting the prisoner’s admission as true i 

1 do not think that is sufficient to convict the prisoner of murder 

In Russell on Cri'ticSy 4th edition, Vol I, p 770, it is said “ It has been 
considered a rule that no person should be convicted of murder unless the body 
of the deceased has been found ’ And a very great Judge says I would 
never convict any person of murder or manslaughter unless the facts were proved 
to be done, or at least the body be found dead But this rule, it seems, must 
CM8] be taken with some qualifications , and circumstances* may be sufficiently 
strong to show the fact of the murder, though the body has never been found 
Thus, wliere the prisoner, a mariner, was indicted fdt the murder of his captain 
at sea, and a witness stated that the prisoner had proposed to kill the captain, 
and that the witness being afterwards alarmed in the night by violent«noise,went 
upon deck, and there observed the prisoner takb the captain up and throw him 
overboard into the sea, and that he was not seen or heard of afterwards , and 
that near the place on the deck where the captain was*seen, a billet of wood 
was found and that the deck and part of the prisoner s dress were stained 
with blood , the Court, though they admitted the geneVal rule of law, left it to 
the jury to sav. upon the evidence, whether the deceased was not killed before 
bis body was cast into the sea , and the jury beigg of that opinion, the prisoner 
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was convioted, and (the oonviotion being nnammously approved of by the 
Judges) was afterwards executed 

But where upon an indictment against the prisoner for the murder of her 
bastard child, it appeared that she was seen with the child in her arms on 
the road from the place where she had been at service to the place where her 
father lived, about 6 m the evening, and between 8 and 9 she amved at her 
father’s without the child, and the body of a child was found m a tide nver 
near which she must have passed in her road to her^father's, but the body could 
not be identified as that of the child of the prisoner, and the evidence rather 
tended to show tnat it was not the body of such child, it was held that she 
was entitled to be acquitted , the evidence rendered it probable that the child 
found was not the child of the prisoner , and with respect to the child, which 
was really her child, the prisoner could not by law be called upon either to 
account for it, or to say where it was unless there were evidence to show that 
her child was actually dead ” 

I will not go so far as to say that under no circumstances, in this country, 

could a charge of murder be sustained without proof of the finding of the dead 

body, but considefing the well authenticated instances of the subsequent 

appearance in the flesh of persons said to have been murdered, and whose death 

has been [644] deposed to by eye witnesses, the production of bones, alleged to 

be those of a man, and discovered to be those of a woman, and the numerous 

false charges which are brought against innocent people, 1 should require the 

strongest possible evidence as to the fact of the murder if the dead b^y were 

not forthcoming , that evidence is, 1 think, wanting here 
« 

If the evidence of Jasimuddin, his brother, and mother, as to Bam Kristo’s 
dying declaration is put on one side, as 1 think it ought to be, there is no 
evidence to support the chaiges of grievous hurt and robbery 

With regard to the charge of stealing Ammuddin’s boat, I do not think it 
can be sustained, as there is not only no evidence that the prisoner intended 
to convert it to his own use, and make it permanently his own property, but 
the evidence is entirely the other wa> 

The charge of the theft of the 19 hides from Baj Ghunder Bishi’s verandah 
rests entirely upon the prisoner s statement to Mookerjee, which I have already 
said, I think, was inadmissible 

Thus, in my opinion, all the charges against the prisoner fail, and be must 
be acquitted of them all and discharged from jail 

Appeal allowed 


VOTES 

[ The statement of the accused is admissible when leading to the discovery of any fact 
(Evidence Act 1872 sec 27) and this is equally the case even though the further assistance 
of the accused is qecessary — 14 Bom , 260 , 25 Gal , 417 , 2 Sind L R , 27 10 Gr L J , 
2d9 , see also 12 Mad , 153 , 15*Bom , 344 ] 
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APPELLATE CIVIL 

The 26th May, 1885 
Present 

Sib Bichabd Gabth, Et , Chief Justice, and Mb Justice Ghose 

Bashbehan Mukherji and another , Plaintiffs 
versus 

Sakhi Sundari Dasi , Defendant 

Ijmah mehal — Practice of separate leases by several co shaters — Suit 
for enhancement lyy one out of a number of co sharers, when maintainable 

The mere fact of there being other co sharers in an undivided niehal is not sufficient to 
put the plaintiff out of Court in a suit for enhancement in respect of particular plot of land 
and the proper issue in such a case is whether the defendant tenant has been holding under 
the plaintiff separately or under a joint lease from the plaintiff and his co sharers in the 
mehal 

C6«] Qun% Mahomed v Moran (I L R 4 Gal , 9G) Joqendro Chunder Ghose v Nohvn, 
Chunder Choiiopadhya {I L R , 8 Cal 353) distinguished 

This was a suit for rent, at an enhanced rate, for Es 1,287, with interest 
and cesses in respect of a certain plot of land in an undivided mehal The 
defendant, Sakhi Sundari Dasi, denied having ever held under the plaintijOTs, 
and further contended that the suit must fail as there was another co sharer in 
the mehal who had not been made a party A kalmhat, which purported to 
have been executed by the defendant’s father in favour of Government, and a 
survey chttta were put in evidence by the plaintifi The Munsif was of 
opinion that, although it might appear from the Jcabuliat that the plaintiffs 
were the full owners of the tenure held by the defendant, the survey chitta 
went to show that the plaintiffs had only a half share in certain plots of land 
held by the defendant, and dismissed the suit with this observation I find 
the kahuhat to be true and genuine, but consider that it was simply for pay- 
ment of rent separately, and that it did not determine the original tenure, and 
split it into two, so that it could be enhanced by the sharers separately (see 
I L B , 4 Oal , 96) 

On appeal, the District Judge declined to interfere with the decision of the 
lower Court, and relied on the following authorities — Oum Mahomed v Moran 
(I L B , 4 Oal , 96) , Bam Saratsundari Debt v Watson (2 B LB, 169) , 
and Joqendro Chund&r Ghose v Nobin Chunder Chottopadh'Ja (I L B , 8 Oal , 
353) 

Against that judgment the plaintiff appealed to the High Court 
Baboo Btprodas Mukerji and Baboo Pran Nath Pundit for the Appellant 
Baboo Joqendro Nath Bose for the Eesporfdent ^ 

The Judgment of the Court (Garth, C J , and Gho^e, J ) was delivered 
by 

Gtatrthi C J. — This was a suit to enhance the renl^of a tenure 

* Appeal from Appellate Decree, No 2414 of 1883, against the decree of J G Charles, 
Esq , Additional Judge of 24 Pergunnahs, dated the 18th of June 1888 affirming the decree 
of Baboo !^pin Chunder Roy, Munsif of Diamond Harbcfhr, dated the SOth of June 1882 
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One of the answers made by the defendant was that the tenure oould 
not be enhanced, because the plaintiffs had only an undivided share in it, and 
that another person, named Guru-C6463pershad, was entitled as a co-sharer, so 
that the plaintiffs oould not, in a suit brought by them alone, without joining 
Gurupershad, enhance the rent of the tenure 

The only issue that appears to have been raised in the first Court was (to 
use the language of the Munsif), “ are the plaintiffs co-sharers, and can they 
enhance ^ ” 

Both Courts have found this question m the affirmative , and upon that 
finding have dismissed the suit 

We have now heard the case fully argued on appeal It has been contended 
by the appellants that there was no legal ground for the conclusion at which 
the lower Courts have arrived and, having examined the evidence, we are led 
to believe that the lower Court *s judgment is founded upon some misappre 
hension both of law and fact 

In the first place it seems to have been assumed — and so far as we can 
see erroneously asshmed — that the two Full Bench decisions of this Court, 
Onm Mahomed v Moran and Soorja Proshad Mytse v Joynaram Hazra 
reported in I L B , 4 Gal , 96, and the case of Jogendro Chunder Ghose v 
Nobtn Chunder Chattopadhya ml L B , 8 Cal , 353, — aie applicable to the 
present case 

In these cases it was an established fact that the tenant had originally 
held a tenure under several co sharers at an entire rent, and that afterwards an 
arrangement was made by which the tenant paid a proportion of his rent 
severally to each of the co sharers It was held that under these circumstances, 
although each co sharer could enforce from the tenant the payment of rent 
separately, he could neither sue for a kabuhat foi such rent nor bring a suit 
to enhance it, because such suits would be inconsistent with the continuance 
of thss original joint tenure 

Now let us see what the facts are in the present case 

Some fifty years ago, it appears that the defendant’s father took from the 
Government a $ote of some 5 bighas of land This land formed part of an 
estate numbered 312, which was then in the hands of the Government, and 
the defendant s father gave the Government a kabuhat for the land at a rent 
of 7 rupees.. 

The defendant ac the trial denied this kabuhat, and said that her 
father had neyer held under it , but the lower Courts have [6473 both found 
that the kabuhat was genuine , and that her father did hold under it 

This kobuhat, so*far as we can see, is the earliest evidence of the defen- 
dant s father's titte to the property, and we find no ground for assuming that 
at the time when the kabuhat was given the defendant’s father possessed any 
other estate or tenure in tlfe land 

That being so, it would follow, m the absence of evidence to the contrary, 
thaii these 0 bighas of land, which have apparently been in the possession of the 
defendant and her father ever since, form^ a separate holding, at first under 
the Government, and afterwards under the person or persons to whom the 
Government conveyed the estate of which the 5 bighas formed a part 
^ Then it also appear^ that the Government afterwards settled this estate, 
No 313, w}th the plaintiffs’ predecessors-in title and there would have been no 
reason to suppose that any third person was interested in the defendants’ 
tenure, but foi!i,a» measurement ektUa which was put in evidence by the plaintiffs, 
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and from which it would appear that another person, one Qurupershad, had 
m some way or other acquired an interest with the plaintiffs in the estate 

From this chztta the lower Courts appear to have drawn the inference, not 
only that at the present time the defendant is holding under the plaintiffs and 
Qurupershad jointly, but that at the time when the kabuliat was given, 50 
years ago, the defendant’s father was holding under some joint tenure, which 
has continued to exist up to the present time, and upon this assumption the 
lower Courts have held that the Full Bench oases, to which I have referred, 
are applicable here, an^ that the plaintiffs have no right to sue for an 
enhancement of the defendant’s jumma ^ 

Now we are unable to find any legal ground for the inference which the 
lower Courts have drawn We can discover no evidence, nor anv reason to 
suppose, that at the time when the habuhat was given there was any joint 
tenure in existence, under which the defendant s father was holding and if, 
(as we decided m the Full Bench oases, before mentioned) the giving of a 
separate kabuhat by a tenant to one landlord is inconsistent with [648] the 
continuance of a joint tenancy by the same tenant under several land 
lords, the fact of this separate kabuhat having been given to the Govern 
ment would rather tend to show that at that time the Government, and the 
Government alone, were the owners of the land included in the kabuhat 

It no doubt appears that the defendant s holding is larger now than five 
bighas , and it may be that either from the Government or from the plaintiff s 
predecessors in title, or by some other dealings with the property which have 
not yet come to light, Guiupershad or others may have obtained a share in the 
lands which the defendant now holds , but if this is so, il by no means follows 
that the defendant does not hold a share from the plaintiffs at a separate rent, 
oi that such rent may not be enhanced in this suit 

Co-sharers in jimah properties may, and often do, make separate leases 
to the same or different tenants of their undivided shares, and, as at present 
advised, we can see no valid reason why the rent of such holding shouJd not 
be enhanced * 

It is true that in one case, to which we were referred, it would seem that 
a learned Judge of this Court had expressed an opinion that the enhancement 
clauses of the Bent Law did not apply to separate leases of undivided proper 
ties , but the opinion which he expressed appears to havq been somewhat extra- 
judicial, and at present we are not aware of any authority which is opposed to 
enhancement in such cases 

We think, therefore, that the case must be remanded to the Munsiff’s 
Court, to ascertain, in the first place, with due regard to the observations which 
^e have made, whether the defendant now holds under the plaintiffs separately, 
or under a joint lease from the plaintiffs and others Jn the latter case it 
might be advisable, if there is no objection to that course, that the plaintiff's 
oo sharers should be made parties to this suit 

If there should appear to be no objection t } the suit proceeding, the 
Court will then have to deal with the question of enhancement 

The costs in this and the other Courts will abide the result , 
i ' 8mt remanded 

NOTES 

£ See also the following cases — 4 Cal , 96 8 Cal , 353 , 17^ Cal , 5S8 , 17 Cal , 695 19 
Cal , 693 , 19 Cal , 610 J 
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E849] APPELLATE CIVIL 

The let June, 188& 

Present 

Sir Richard Garth, Kt , Chief Justice, and Mr Justice Mittbb 

Nur Kadir Plaintiff 

* versuH ^ 

Zuleikha Bibi One of the defendants 


Mahmiedan latv — HtzaUut — T/ic custody of fetnale imnois before puberty — 

Mothei*s right 

By the Mahomedan law the mother is entitled to the custody of a female minor who 
has not attained her pubertv m preference to the husband 

This was a suit for the recovery of possession of a wife The plaintiff's case was 
that one Mehr-un-nissa, Who was a minor, had been given in mamage to him 
with the consent of her agnatic kinsman, Asmat All The Munsiff dismissed the 
suit on the grounds that the fact of marriage ( aqd) by tjab qabul had not been 
proved, that the girl wa^ a minor, and had not attained her puberty, and that 
even if there had been a marriage, the girl (who in her evidence denied the fact) 
was free on her attaining puberty to annul the contract entered into with the 
consent of a kinsmap of the degree of Asmat Ah On appeal, the Subor- 
dinate Judge without adverting to the question of puberty, found the marriage 
proved, and directed the mother of the girl to send her to the plaintiff's 
hotlse The appeal to the High Court from that decree (the suit being 
laid at Rs 49) was heard by Mr Justice FIELD who observed “ The only 
point that 1 decide is, that according to the view taken by the Munsiff 
upon facts of this case, the plaintiff is not entitled to that which he asks, 
V17 , the possession of the girl The appeal is decreed with costs 

Thereupon the plaintiff preferred an appeal under s 15 of the Letters 
Patent 

Baboo Akhtl Chunder Sen for the Appellant 

Baboo Sosht Bhushan Dutt for the Respondent 

[650] The Court (Garth, C J , and MiTTER, J ) delivered the following 

Judgment — 

This was a suit brought by the appellant, a Mahomedan, for the reoovei;y 
of possession of his minor wife, Mehr-un-nissa It is not disputed that defen- 
dant No 2, Masraf Ah, and defendant No 3, Asraf Ah, are agnates of the same 
degree with Mehr-un-nissa's father The minor girl, it is also admitted, is 
living with her mother Zujeikha Bibi, defendant No 5 

The plaintiff's case is, that Asmat All gave Mehr-un-mssa in mamage to 
himr, and promised to send her to the plaintiff's house in the month of Jeyt 
following the marriage Accocding to this arrangement Mehr-un-nisaa not 
having been sent to the plaintiff’s house, the plaintiff has brought the present 
suit 

* Appeal under s 15 of the Letters Patent, against the decree of G 1> Field, Esq , one 
df the Judges of this Court, dated the 28rd of June 1884, in appeal from Appellate Decree 
Ko 814 of 1888, against the decree of Baboo Raj Ohandra Sanyal, Bai Bahadur, Bub-Judge of 
Chittagong, dated the 16th of Februai^ 1088, reversing a d^ree of'Moulvi Tofail Ahmad, 
Kheu Bahedulr, Hunsil! of North Patig, dated the 29th of March 1882 
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On behalf of the defendants, both the factum and the validity of the 
marriage were denied 

The Munsiff dismissed the suit, upon two grounds, viz (l) that the marriage 
was not established , and (2) that even if it took place, Mehr un nissa, 
according to the Mahomedan law, being quite at liberty to cancel it on her attain 
ing puberty, the alleged husband was not entitled to the oustod\ of his minor 
wife until that period had arrived 

The Munsiff’s judgment was sot aside by the Subordinate Judge, who 
came to the conclusion that the marriage upon the evidence was established 
As regards the second ground, upon which the Munsiif s judgment was based, 
he says that, until the marriage was actually cancelled, the plaintifi was 
entitl^ to the custody of his minor wife It may be noticed here that there 
was no appeal against the finding of the Munsifi, that Mehr un nissa had not 
yet attained tbp age of puberty The Subordinate Judge therefore did not, 
and could not, with propnety have come to a different conclusion upon that 
point 

Accepting then the facts found by the lower Courts, as correct, (as we aie 
bound to do in second appeal) the question of law that aiises is, whethei 
the Subordinate Judge is right, according to the Mahpinedan law, in removing 
the minor wife from the custody of her mother, and decreeing the plaintiff 
the possession of her person In othei words the question for decision 
whether, according to the Mahomedan law, the husband or the [631] mothej. 
18 entitled to the custody of the minor wife, before she attains the agp 
of puberty This question w^as considered in an elaborate judgment of 
Mr Justice Norman, m the matter of KhaU$a Btbt B LB, 557) After 
reviewing the authorities before him, the learned Judge came to the conclusion 
that, according to the Mahomedan law, the effect of the contract of marriage is 
to place the wife under the dominion of the husband, but that notwithstanding 
her marriage, the right to the care and custody of a girl belongs not to the 
husband, but to her mother, until she attains the age of puberty At page 435 
in Baihe*s Mahomedan Law, with reference to the question of hizamit or 
custody of a girl, it is li^id down that ** so long as a girl who is married has no 
desire, her mother’s right to her custody does not cease, till she is ht for 
matrimonial intprcourse ” In reversing the judgment of the Subordinate 
Judge the learned Judge of this Court has taken the same view of the law 
The appeal will therefore be dismissed with costs 

Appeal dismissed 


NOTES 

[ See (1901) 32 Cal , 444 (446) where this propouition was considered with reference to 
orimiual la#,] 
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APPELLATE CIVIL 

The 9th June, 1886 
PBESENT 

Sir Richard Garth, Kt , Chief Justice, Mr Justice Wilson 
AND Mr Justice Norris 

Uzir Chnstian Petitioner 

versus 

Eb Seba Chnstian and another Respondent and co respondent 

Collusion — Divorce — Act IV of 1869, s Id -Collusion in presentation of 
petition for dissolution 

Subsequently to tbe institution of a suit for dissolution of marriage and on the same day 
on which the suit came on for hearing, the petitioner and the respondent each filed petitions, 
setting out that it was agreed between them that from that date the marriage betweeii them 
should be dissolved , that neither of them should have any claim against the other , that 
each should marry again at pleasure, and piayod that dissolution of the marriage might be 
granted on those terms each party bearing his own costs 

Held that this amounted to collusion within the meaning of b 13 of Act IV of 1869, and 
that the petition must be dismissed 

This was a suit brought on the 4th January 188S by one Usir Christian, 
in the Court of the Judge of Nuddea, for dissolu [6S2]tion ot marriage, on the 
ground of his wife's adultery with one George Christian, asking for damages 
as against the oo-respondent 

^The suit came on for settlement of issues on the 24th Octobei 1884, and 
was heard ^ parte It appeared from the evidence then given that the 
petitioner was married to Eli Seba on tbe 14th June 1865, according to the 
ntes of the English Church , that after the marriage he lived with the respon 
dent for eight years , and that in 1873 she left his house to take service in 
Calcutta, and was subsequently discovered by the petitioner some time in the 
year 1878 living with George Christian in Entally m the 24 Pergunnahs , that 
on that occasion the petitioner requested the respondent to return and live 
with him, but she refused to do so , and that at the time of this discovery the 
petitioner hsi^ no funds to enable him to obtain advice Subsequently to the 
filing of the petition for dissolution, and on the date fixed for settlement of 
issues, the petitioner and respondent filed the following petitions — 

“ The petitioner Uzir Chnstian, of Ballabhpore states I have instituted 
Original Suit No 1 of 1884 against Eli Seba Christian and another To day 
IS fixed for the settlement of its issues The marriage tie that existed between 
the defendant and myself is broken from to day I have no claim of any other 
kind against her , she can now marry again if she chooses I do not Vant any 
thing as cost of thal^suit 1 gIVe up all I also abandon tbe claim whichil set 
up against George Christian I have no more claim against him either I 
therefore pray that the case be decided on the terms of the deed of compromise, 
making the parties pay their respective costs, and passing a decree dissolving 
the mam^e 

* Divorce case No 1 of 1884, referred by C A Kelly, Esq , Distnct Judge of Nuddea, 
dated the of October 1864 v 
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“ The petitioner, Eli Seba Cbnstian, of Oaleutta, states My husband, 
Uzir Ohnstaan, instituted Suit No 1 of 1884 against me for dissolution of mar 
nage, and this day is fixed for the settlement of issues My husband intends 
to divorce me for my bad character , and I agree to my being divorced I 
have no objection to my husband marrying again, and I shall not make any 
claim against him in future for maintenance or foi any other account The 
relationship and tie of marriage, which existed [6583 between us j henceforth, 
ceases and dissolves My husband also has given up all the claims he had 
I therefore make this petition and pray, with the consent of m^ husband, that 
the parties should bear their respective costs,* and the case be decided, 
/innUnng the dissolutiou of the marriage between me and the plaintiff ” 

The District Judge gave the following judgment — 

“ In this cftP" the petitioner, Uzir Christian, has sued for a dissolution of 
marriage The case has been heard ex parte I consider that there can be no 
reasonable doubt that ‘ adultery, coupled with desertion, without reasonable 
excuse, for two years or upwards’ (vide s 10 of Act IV of 1869) may be 
held to have place Evidence has been taken, including that of the 

husband, Uzir Christian, himself, and I am satisfied on it that the woman 
Ell Seba, wife of the petitioner, (who has herself presented a petition through 
her pleader, which is in effect an admission of guilt), has been guilty 
of adultery with George Christian who has been made co respondent in 
the case, and that she has deserted her husband without reasonable excuse 
for several years I also find that the petitioner has not been in any manner 
accessor) to, or conniving at, the adultery in question, nor do I find that ho 
has condoned the adultery in question, nor do I 4md that the petition is 
presented or prosecuted in collusion with either of the respondents, or that the 
pntif, inner has been guilty of delay or other misconduct as contemplated by 
the law I accordingly pronounce a deciee declaring the marriage between 
Uzir Christian and Eli Seba to be dissolved m the manner and subject to all 
the provisions and hmitations in s 17 of Act IV of 1869 made sud declared 
The papers will be submitted to the High Court for conbrmatipn of the decree , 
each party to bear their own costs The petitioner has abandoned his claim 
for damages " 

The District ludge then sent up the case for the High Court for cotafir 
mation of the decree nisi, and on the 9th June 1885 the case came on for hearing 
before the Chief Justice, Sir Richard Gabih, Mr Justice WILSON and 
Mr Justice NOBBIS 

No one appeared for either party 

[684] The Order of the Court was delivered by 

Oarth, CJ. — Having regard to the documents which appear on the record 
of this case, we find it impossible to confirm the decrw of the C ourt below 

“CBeo 10 Any husband may present a petition to the Distj^ict Court or to the High 

\ Court praying that his marriage may be dissolved on the 

When husband may ground that his wife h is since the soleifinization thereof, been 

petition for disbolution guilty of ^ultery * .i, r. ^ * r, .... 

Any wife may present a petition to the District Court or to the 
High Court praying that her marnage may be dissolved on the ground that since the solem 
^ ’ nization thereof her l^sband has exchanged nis profession of 

^When wife may petition Christianity for the profession of spme other religion, and gone 
for a dissolution through a form of marriage with another woman 

or has been guilt} of incestuous adultery, 
or of bigamy with adultery, , , 

or of marriage with another woman with adultery. • ^ ^ 

or of rape, sodomy or bestialit} or of adultery coupled with such cruelty as without 
adultery would have entitled her to a divorce a ntensa et toro, 

or of adultery coupled with desertion, without^ reasonable excuse, for two vears or up 

wards ] 
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The Distnot Judge, we observe, has expressed an opinion that, in his view 
of the matter, there is no collusion between the parties But we think he can 
hardly be aware what the law considers to be collusion m cases of this kind 

Section 13^ of the Indian Divor^ Act (IV of 1869} provides that in suits 
for dissolution, “ if the Court finds tnat the petition is presented or prosecuted 
in collusion with either of the respondents, it shall dismiss the petition *’ 

This IS a similar provision to that which is contained m s 30 of the 
English Divorbe Act (20 and 21 Vict , C 85), and it has been held in the 
Enghsh Courts that the ^ord collusion in this section has a far wider 
meaning than connivance, and extends to cases where the original ground of 
the petition has not been connived at, but where the parties have subsequently 
agreed to use it as a means of divorce — so that collusion in this sense may 
exist, without any connivance at all [see Lloyd v Lloyd (l S & T 567) , 
Gr&we v Creuoe (3 Hag , 130) and other cases cited in Browne on Divorce 
Causes, 2nd edition, p 92 J 

Now here it appears upon the proceedings that after the petition had been 
filed the petitioner and respondent each presented a petition, in which they 
agreed that from that date the marriage between them should be dissolved , 
that neither of them should have any claims against the other , that each 
should marry again at pleasure , that the wife should have no claims against 
the husband for maintenance or otherwise , and then thicy pray for a dis- 
solution upon those terms, each party paying his and her own costs 

This IS clearly collusion according to the English authorities with which 
we entirely agree 


The decree, therefore, which has been pronounced by the Court below 
will be set aside 


Decree nisi set aside 


NOTES 

C This IS how the English law is summarised in Halsbury s Laws of England (1911) XVI 
p 489, para 1001 — Collusion is not like condonation, a well understood term , but it is held 
to exist where the initiation of^a suit for dissolution of marri ige is procured, or its conduct 
provided for by agreement or bargain between the spouses or their agents as, for instance, an 
agreement not to defend even where the agreement is disclosed to the court, and where no 
one IS able to indicate any fact which is being falsely dealt with or withheld because the 
Court will not be hampered in ascertaining for itself whether there is danger of a husband 
or wife obtaining a divorce contrary to the justice of the case ] 
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The 21st May, 1885 
Present 

Mr Justice Pigot 

Bipro Doss Dey 

versus 

Secretary of State for India in Council 

Discovery — “Production of documents — Privilege — Solicitor and Climt — Act XIV 

of 1882, s 188 

Letters written by one of the defendant’s servants to another, for the purpose of obtaining 
information with a view to possible future litigation, are not privileged, even though they 
might, under the oiroumstanoes, be required for the use of the defendant’s solicitor 

In order that privilege may be claimed, it must be shown on the face of the affidavit 
that the documents were prepared or written merely for the use of the solicitor 

This was an application by the plaintiff for an order that the defendant 
should produce before the Commissioner appointed to examine Major Hallett in 
the above cause, certain documents, numbered 5 and 6 , set out in the second 
part of the schedule to the defendant’s affidavit verifying his list of documents 
In support of this application the plaintiff filed the usual affidavit as to the 
relevancy and materiality of the documents in question The suit was brought 
for moneys claimed by the plaintiff in respect of certain Commissariat con- 
tracts which the plaintiff had entered into with the Government in 1879, and 
the documents, production of which was desired, were two letters, one dated 
the 23rd November 1883, from Major C F Thomas, Examiner of Commis- 
sariat Accounts, to Major Hallett, and Major Hallett’s reply thereto, dated the 
3rd of December 1883 In opposition to the application the defendant filed 
an affidavit of Major Thomas, the material portions of which are as follows — 

(1) That on the 18th September 1883, Baboo Gonesh Chunder Chunder, 
the then attorney of the plaintiff, wrote a letter to fny office (submitting on 
plaintiff's behalf certain re charge bills and other documents), from which 
letter the following is an extract — * Under the circumstances, I submit that my 
said client's claim cannot be rejected If, however, you do not think fit upon 
these explanations to pass my client's said bill, you [656] will be pleased to 
return the same with all the vouchers and papers sent for its support to 
enable my client to adopt such measures as he may* be advised * 

(2) That on the 26th idem, I wrote to him asking for originals of 
some documents referred to by him in his letter ikbove mentioned 

** ( 3 ) That on the 5th November 1883, the said Baboo Gonesh Chunder 
Chunder wrote another letter to my office forwarding some onginal documents 
aUeged to be m support of the plaintiff’s clam 

(4) That on the 23rd November 1883, 1 addre&ed to Major Hallett a 
letter included in part II of the said schedule to defelidant ’9 affidavit of docu- 
ments, sworn on the 12th day of February last, to which I received the reply, 
dated the 3rd December 1883, also refei red to in* the said part of the said 
affidavit 


* Onginal Suit No 85T of 1884 
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(6) That in oonsequenoe of the threat by the said Baboo Gonesh Chunder 
Chunder, m his letter of 18th September 1883, of possible legal proceedings, and 
because the matter having been placed by the plaintiff in the hands of a soUcitor, 
I regarded his taking such action as likely to lead to legal proceedings I 
addressed my said letter to the said Major Hallett with a view to further possible 
litigation, in order that all such information might be submitted to the Sohcitor 
of the Government of India, for advice as is usual when I have any reason for 
anticipating a law suit After receipt of Major Hallett's said letter, I, on the 
4th of January 1884, forwarded all the documents connected with the plaintiff’s 
claim to my superior officer, the Controller of Military Accounts, that he might, 
m accordance with the practice in all such cases, submit the same to the said 
Solicitor to Government 

“ (6) That I am informed and believe the Controller did so submit all 
such documents to the said Solicitor tp Government with a letter, dated the 
21st January 1884 * ^ 

“ (7) That on the 4th April 1884, the said Gonesh Chunder Chunder 
issued the usual notice of plaintiff s intention to sue Government, and in July 
the plaint herein was filed ” 

Mr Hill for the Plaintiff 

C687] The defendant objects to produce these letters, on the ground of 
privilege, but they are not within the rule In ^outhwai k Water Co v Qmck 
[L B , 3 Q B D , 315 (323)J , Lord Justice Cotton, citing Cockburn, C J , 
in Friend v London, Chatham and Dover Railway Company (LB, 2 £x D , 
437), lays it down that a" document to be privileged must have come into exist 
ence for the purpose of being communicated to the solicitor with the object of 
obtaining his advice That is clearly not the case made on this affidavit See 
also Wheeler v Le Marchant (L E , 17 Ch D , 675) Anderso?i v Bank of 
BntiHh Columbia (L B , 2 Ch D , 644) 

Thp Advocate General (Mr G C Paul) foi the Defendant contended that 
the letters were privileged — Southwark Water Co v Quick [L B , 3 Q B D , 
315 (323)} 

PIgot, J.— I think the question in issue in this matter is more as to what 
IB to be gathered from a fair construction of the words in the affidavit of Major 
Thomas, than any questibn of law at issue between the parties 

The cAse of Southwark, dc , Water Co v Quick [L B , 3 Q B D , 316 
(323)1 IS relied on by the Advocate General for the defendant, and also by 
Mr Hill for the plaintiff 

I construe the affidavit thus — The letters of which production is sought, 
were a letter by Major Thomas to Maior Hallet, and Major Hallett’s reply to it , 
the first being a letter written for the purpose of giving Major Hallett 
information with a view to possible future litigation It does not appear that 
it, or the reply to i\, was wntten for the purpose of being communicated to any 
sohcitor It is consistent with the terms of the affidavit that both letters were 
wntten without such a purpose , but that they were of such a nature, that they 
might, in the*event of litigation, be communicated to a solicitor This does not 
show enough to entitle the documents to protection It is for the party 
olaiming the pnvilege to show that the documents were prepared for the use 
of bis solicitor , that they came into existence for the purpose of being com 
mumoated to the solicit^ with the object of obtaining his advice or of 
enaUing himAo prosecute or defend an action, as Cotton, L J , at page 322, or 
as Brett, L J , at p 320, m [6583 the case of the Southwark and Vamhall 
Water Co v Qmck, says (modifi^ng the words of Mellish, L J , m Anderson 
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V Bank of Brtttsh Columbia), “ merely for the purpose of being laid before the 
solicitor for his advice or consideration " 

1 think the affidavit does not show that these letters were written for the 
purpose — which I think means substantially “merely’ for the purpose — of 
being communioa1«ed to the solicitor It does not say that Major Thomas’ 
letter was addressed to Major Hallett in order that it might be submitted to 
the solicitor of the Government , but that “ all such information — an ambi 
guouB phrase as it is here used — should be submitted to him 

Nor ^ould it, 1 think, be enough to protect these letters* if they were 
written with a view to possible future litigation, and with the intention that, 
in that case, they should be laid befoie a solicitor 

I think the plaintiff is entitled to the discovery sought witli regard to the 
letters mentioned in paras 4 and 5 of Major Thomas’ affidavit 

« NOTES 

I See also (1890) 15 Bora 7 G Bom L R 131 (1905) 7 Bom L R 709 (1804) 22 
Gal , 105 ] 
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APPELLATE CIVIL 

The May, lhH5 
PBESENI 

Mr lusTiCE Field and Mr Jlsticf O’Kinbaia 

Satish Chundei Bai Chowdhuii and another Judgment debtors 

VP} sus 

Thomas and another Deciee holders 


Sale in execution of decree — Setiinq aside sale — Irregularity and infuiy — Civil 
Procedure Code, Act XIV of lHh2, s Sll 

Where an application is made to set aside a sale m execution of a decree on the ground of 
irregularity, it is not to be presumed from the proved existence of irregularity and injury that 
the latter occurred by reason of the former in the absence of evidence to show that the injury 
IS the result of the irregularity 

Meumaghten v Mahabii Pet shad Sitigh (I L R 9 Cal 656 L R , 10 1 A , 25) 
and Lala Mobaruk Lai v Sectetaty (/ State for India tn ( (I L R , 11 Cal , iOO) 

aiscussed 

• 

This was an application under s 311 of the Code of Civil Procedure to 
set aside a sale in execution of a decree on the ground 1689 ] of irregularity 
The application was made b\ the judgment debtors (othdi than those who 
were minors) against Thomas, the decree holder, and against the purchaser, 
Hem Chunder Chowdhry 

It appeared that the sale was fixed fortthe 20th of May ld^84 On that 
day the judgment-debtors applied for a postponement, and the sale was 
postponed till the 26th of May 1884 *On the latter date they had the sale 
again postponed till the 2nd of June 1884, on which day the property was 
sold No proclamation of sale was issued except for the 20th of May 1884 

* Appeal from Order No 7 of 1885, against the order of Baboo Parbati Goomar Hitter, 
First Subordinate Judge of M^mensingh, dated the i^Tth of September 1884 
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The lowef Court found that no irregularity had taken place , that no fresh 
proclamation of sale was necessary under s 291 of the Civil Procedure Code , 
and thfeit no damage had resulted to the judgment debtor as the property had 
letched an adequate price 

The minor judgment debtors, who alleged that they had nothing to do with 
the postponement of the sale, appealed to the High Court 

Mr H Bell and Baboo Doorga Mohun Does for the Appellant 
Baboo Srtnath Dos^ for the Bespondent 
The Judgment of the Court was delivered bv 

Fleldf Jf. — This is an appeal against the order of the Subordinate Judge 
of Mymensmgh, refusing to set aside a sale on the grounds that there was 
irregulanty in publishing or conducting such sale . and that the applicants had 
sustained substantial injury by reason of such irregulanty 

The Judge in the Court below has. found that there was no substantial 
injury proved m tihe case, nor was there any irregulanty ih pubUshing or 
conducting the sale He did not enter into the question, whether, assuming 
that injury and irregularity had been proved, such injury was by reason of such 
irregularity 

It had been contended before us by the learned counsel for the appellants 
that there was irregulanty The judgment debtors, appellants before usy are 
minors , and the irregularity alleged is this The sale was originally fixed for 
the 20th May 1884 On that date, an application was made by certain of the 

i udgment debtors (other than the minors, who are appellants before us) for 
! 660 ] a postponement, which was granted to the 26th May On this latter 
date the judgment-debtors again applied for a postponement, which was granted 
to 2nd June 1884 It is said that these postponements made a postponement 
of more than seven days, being, as a matter of fact a postponement of twelve 
days . and that the subsequent sale without a fresh proclamation was a 
violation of the provisions of s 291 of the Code of Civil Procedure I should 
be dispoi^ed to agree with this contention and to say that there was an irregu 
lanty so far as regards the minors who were not parties to the applications for 
postponement Then, is there evidence of substantial injury ? The Court below 
has found that substantial injury has not been proved The evidence on 
this point has been lead out and pressed upon us in order to induce us to 
come to a difierent conclusion , but I am not prepared to do so But assuming 
that irregularity and injury have been proved, it is admitted thalT there is not 
evidence to prove that the injury was m consequence of, or by reasoii of. the 
irregularity The case falls within the principle laid down in the case of Mac- 
naghten v Mahabir Pershad Singh (I L B . 9 Cal , 656 , L B , 10 I A . 26) 
In that case their Lordships of the Privy Council said “ The High Court, 
having held that the non^statement of the amount of revenue in the proclamation 
Was an irregularity, proceeded to try the question whether the irregulanty had 
caused substantial injury to the applicant They say “ But it may be reason- 
ably supposed that the non-sp^ification of the Government revenue lU the sale 
proclamations published is one of the causes which caused the diminution in the 
price There t was no evidence at all on the subject It appears to their 
tiordsUps that the High Court cSiuld not. without evidence and upon a mere 
supposition, properly nnd that thp non statement of the revenue in the 
prd^amation did cause* an injury to the applicant by causing an inadequate 
prihe to be bid at the sale " The effect of this decision of the Pnvy Council 
hMi tiUee been twice considered by this Court, first, in the case of Tnpma 
^ V Ihiarga Chum Pal (I LB. 11 Cal . 74). and again m the Full 

Bench case of Mohwruk Lai v The Secretary of State for India in Council 

im 
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(I L B , 11 Cal , 200) In the latter case, [661] it was the opinion 
of the majority of the Court that their Lordships of the Privy Oounoil 
did not intend to lay down any positive rule applicable to ^1 oases 
By this we understand it to be meant that their Lordships of the 
Privy Council did not intend to lay down any positive rule as to what may or 
may not be evidenoe of cause and effect in all cases, though they did lay down 
that m the absence of all evidenoe proved, injury cannot be presumed to be by 
reason of proved irregularity There may be oases m which a reasonable pro 
sumption arising from proved facts or created by law would be good evidenoe 
that the injury was the result of the irregularibjT Such cases would not be 
affected by the Pnvy Council decision, the effect of which, as we understand 
the meaning of their Lordships of the Privy Council, is this that there must 
be some evidenoe, and that m the absence of evidence to show that the injury 
18 the result of the irregularity, it is not to be presumed from the proved existence 
of irregularity and injury that the latter has occurred by reason of the former 
In this case, assuming the irregularity and injury to have been proved 
there is no evidenoe that the latter is the result of the former 
The appeal is dismissed with cosU 

Appeal dismissed 


NOTES 

£ This was followed m (1891) 18 Gal 496 (499) see (1901) 6 0 W N , 44 (publication 
of sale proclamation) , also see the NotcB to 11 Cal 200 supra ] 
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APPELLATE CIVIL 

The 18th June f 1885 
Present 

Mr Justice Mittbr and Mr Justice NoRins 

Gungaram Ghose Sirdar Plaintiff 

versus 

Kalipodo Ghose One of the defendants 

Begtsiratton Act (III of 1877, s 50)— Registration Act ( XVI of 1 864)^ 
Registration, optional and compulsmy— Unregistered document of whush 
registration was optional under Act XVI of 1864 
Held, m the case of a document executed while Act ^VI of 1864 was in force, the 
registration of which under that Act was optional and which was* not registered thereunder, 
and of a document executed after Act III of 1877 haj come into feroe, the registration of 
which was compulsory and [ 662 ] which was duly registered, both documents relating to the 
property, that under the provisions of s 50 of Act 111 of 1877 the registered document 
took effect as regards such property against the unregistered document • 

Held, also, that all that a person seeking the benefit of s 50 pf Act III of 1877 is required 
to prove is that his document is a document of the kind mentioned in the first clause of that 
section , that it has been duly registered under that Act and that it covers the same pro 

* Appeal from Appellate Decree No 3026 of 188S, agamst the decree of Baboo Baloram 
MullMAr^ond Subordinate Ju^e of 24 Pergunnahs, dated the 21st of September 1888, ^ 
mersuig the decree of Baboo Aswini Coomar Guho, Second Munsif of Baraset, dated the 20tb 
of January 1883 • 


im 
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perty as that covered by any unregistered document against which it is contended that his 
document shall take effect, and it is not necessary for him to show that he is claiming from a 
vendor common to both himself and the person claiming under the unregistered document 

Lachman Dasv DipChand (I L B , 2 All , 851), and Shtb Chundra ChuckerbvUy v 
Joiia Bux (1 L R , 7 Gal , 670 , 9 G L B , 224) referred to and followed 
In this case there were six defendants, viz , No 1 Ealipodo Gbose, No 2 
Mya Ghand Ghose Sirdar, No 3 Gunga Bam Ghose Sirdar, No 4 Bholanath 
Ghose Sirdar, No 6 Durga Earn Ghose Sirdar and No 6 Bhubun Mohun 
Ghose The plaintiff sued to set aside a kut kobala or mortgage by conditional 
sale dated the 5th Assin 1^72 B 8 (20th September 1865) which was alleged 
t 9 have been executed by Mya Chand Ghose m favour of Kalipodo Ghose, and 
he charged that it was a forgery and had been fraudulently got up by all the 
defendants with a view to defeat his title to the lands, the subject matter of 
the suit 

The plaintiff’s case was that the firoperty covered by the deed originally 
belonged to one Kasamuddi who, on the 1st Bhadro 1272 (16th August 1865), 
sold it to Mya Ghand Ghose, defendant No 2 Subsequently defendant No 2 
sold 12 annas of the property to defendants Nos 3, 4 and 5 by a registered, 
kobala dated the 9th Assar 1274 (22nd June 1867), and by another registered 
kobala he sold the lemaming 4 annas to defendant No 4 

On the 3rd Bhadro 1281 (18th August 1874) the defendants Nos 3, 4, 
and 5 sold the property by a registered kobala to defendant No 6, who in his 
turn on the 16th July 1878 sold it to the plaintiff by a registered deed in 
consideration of a loan c^f Es 300, and an agreement b\ the plaintiff to 
reconvey the property on repayment of the loan Subsequently the plaintiff 
advanced a further sum of Es 200 to the defendant No 6, and in [ 663 ] 
consideration of the aggregate sum of Es 500 the defendant No 6 
executed an unconditional sale deed in favoui of the plaintiff on the 17th 
Pous 1287 (31st December 1880) which was duly registered under the provi 
sions of^Act III of 1877 

The plaintiff further alleged that on the 28th April 1882 the defendant 
No 1, Kalipodo Ghose, filed before the District Judge an application for fore 
closure of^'the KuUkobala, dated the 5th Assin 1272 (20th Septembei 1865) 
purporting to have been executed by the defendant No 2 in his favour, and 
caused the usual notice tb be served on him He therefore brought this suit, 
alleging that document to be spurious and collusive, and contended that, as it 
was unregistered, it could not affect his title, and he prayed to have it declar 
ed that it was a spurious and collusive document, that his title was un 
affected by it, that the property was not subject to the charge it purported to 
create, and that the first defendant could not proceed with his foreclosure 
proceedings The first defendant alone appeared and contested the suit He 
alleged that the sale to the plaintiff was not a bona fide transaction, and 
stated that his kut kobala was a genuine document, and that there was 
no necessity for its registratidn, inasmuch as the amount advanced upon it 
Was less than Es 100 He also took other legal objections to the suit being 
maintainable,»whioh are immaterial for the purpose of this report 

In his apphcation^ for foreclosure it appeared that the defendant No 1 
alleged Es 61 to be due to him as pi^ncipal and Es 365 15-10 as interest under 
Ms conditional sale 

j The Munsif came to t^e conclusion that the plaintiff had proved his title 
as alleged m his plaint, and held that the kut kobala of the 20th September 
1865, under which the defendant No 1 claimed, was not a genuine document 
He accordingly gave the plaintiff ^ decree 
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Upon appeal the Subordinate Judge reversed the Munsif's findings as to 
the genuineness of the defendant's ktit kobala, but upheld his decision as to the 
plaintiff’s title Upon these findings, and without going into the question as 
to whether the plaintiff was still entitled to succeed, inasmuch as the kut- 
kobala of the defendant No 2 was not registered, he reversed the Munsif’s 
decree and dismissed the suit with costs 

[ 684 ] The plaintiff now brought a special appeal to the High Court upon 
the ground, amongst others, that his deed being registered, and the defen* 
dant’s unregistered, the defendant had no right to enforce his lien as against 
him, and that his title was paramount to that of the defendant 

Baboo Bhobani Charn Dutt for the Appellant • 

Baboo Boidonath Dult and Baboo Bachram Ghosf toi tlie Respondent 
The Judgment of the High Court (MiTTER and NORRiS, JT ) was as 
follows — • 

The plaintiff brought this suit to recover possession of the pioperty in 
dispute under a bill of sale executed by defendant No 6 on the 3rd Bhadro 
1281 He was evicted by the defendant N o 1, who claimed a right in the 
property in dispute under a conditional bill of sale by the defendant No 2 
in the month of September 1865 

It IS not disputed that the property in suit became the property of one 
Kasamuddi by purchase on the 27th May 1865 Kasamuddi sold it to defendant 
No 2 in the month of August of the same year and, a few months later, that 
IS to say, in the month of September, defendant No% 2 gexecuted the conditional 
bill of sale in favour of the defendant No 1, the respondent before us 

After having executed this conditional bill of sale, defendant No 2, in the 
month of June 1867, sold the propeitv in dispute to defendants Nos 3, 4, and 
5, and these defendants, in August 1874, sold it to the defendant No 6, the 
immediate vendor of the plaintiff appellant 

The Munsif decreed the plaintiff s suit being of opinion that thff condi 
tional bill of sale of Septombei 1865 upon which the defendant, respondent, 
lelied, was not a genuine instrument The Munsif found that the ^plaintiff’s 
title as set out above was established to his satisfaction 

On appeal the Subordinate Judge has upheld the finding of the Munsif as 
regards the plaintiff’s title , but he has come to a conclusion different from that 
of the Munsif as regards the conditional bill of sale in favour of the defendant, 
respondent The Subordinate Judge is of opinion that the aforesaid document 
[666] has been proved to his satisfaction Having come to these conclusions 
he has dismissed the plaintiff s suit, inasmuch as the conditional bill of sale 
of the defendant No 1 is of piior date to the conveyance in favour of the 
defendants 3, 4 and 5 • 

In this second appeal the only point that has been*urged before us is 
that under s 50 of the Registration Act of 18^77, the plaintiff’s conveyance 
must take effect against the conditional bill of sale of thd month of September 
1866 which IS unregistered • 

It has been held by a Full Bench of the'Allahabad Jligh Court in Lachman 
Das V Dtp Chand (I L B , 2 All , 86J) that “ in^the case of a document 
executed while Act VIII of 1871 was in force, the registration of which under 
that Act was optional, and which was not registered thereunder, and of a 
document executed after Act III of 1877 had come mto force, the registration 
of which under that Act was compulsory, and which was registered thereunder, 
both documents relating to the same property, under the provisions of s 50 of 
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Act III of 1877, the registered dooument took effect as regards such property 
against the unregistered document, the provisions of s 6 of Act I of 1866 not- 
withstanding 

This case has been followed by this Court m Shtb Ohandra ChtickerbuUy 
V Joha Bux (I L R , 7 Cal , 670 , 9 C L B , 224) Now, the only difference 
between the case before us and the case before the Allahabad High Court is, 
that m the former the unregistered document was executed at a time when the 
Registration Act of 1871 was in force , while m the case before us the unregis 
tered document was executed when Act XVI of 1864 was in operation But 
that IS a non-essential difference because, according to the explanation to s 50 
of Act III of 1877, “ cases where Act XVI of 1864 or Act XX of 1866 was in 
force in the place and at the time in and at which such unregistered document 
was executed, ‘unregistered’ means not registered according to such Act, and, 
where the document is executed after the first day of July 1871, not registered 
under Act VIII of 1871 or this Act ** In this case theretee the defen- 
dant’s mortgage deed having been executed when Act XVI of 1864 was 
in operation, the document in question is an “ unregis [666]tered document” 
within the meaning of s 50 of Act III of 1877 No doubt, the words, “ if 
duly registered” means registered under the Act of 1877 , and, in this case, the 
plaintiff’s document was registered under that Act It is therefore quite clear 
that under s 50, the plaintiff s kobala must take effect against the unregistered 
document of the defendant No 1 

In the course of the argument a doubt arose in our minds whether s 50 
would entitle the plaintiff to a decree in this case against the defendant No 1, 
because the plaintiff is not claiming directly from the same vendor From the 
facts of the case given at the outset of the judgment, it is clear that the plain 
tiff 18 claiming directly from defendant No 6 who was the purchaser of this 
property from defendants Nos 3,4 and 5, and they purchased it from defendant 
No 2 The document in favour of defendant No 1 was executed by defendant 
No 2 

But we do not think that under s 50 it is necessary for a person who 
seeks the benefit of it to show that he is claiming from a common vendor 
The sectibn does not say so All that it says is, that “ every document of 
the kind mentioned in clauses {a), (5), (c) and (d) of section 17, and clauses 
(a) and (b) of section 18,*^ shall, if duly registered, take effect as regards the 
prepay comprised therein, against every unregistered document relating to 
the same property ” All that a person seeking the benefit of this section is 
required to prove is that his document is a document of the kind mentioned in 
the clause aforesaid , that it has been duly registered unaer the Act of 1877 , 
and that it covers the same property as that covered by any unregistered 
document against which it is contended that his document shall take effect 

We therefore set aside the judgment of the lower Appellate Court, and 
restore that of th^ Court of !^irst Instance with costs in all the Courts 

Appeal allowed 


NOTES 

[ An unregistered instrument whenever it may have been executed gives wa> to a doou 
meat registered under the ^t of 1877 — il Oal , 661 , (1913) 18 1 C , 724 {All ) , 90 Bcna « 
16B , tee also 27 Bom , 452 ] 
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[607] APPELLATE CIVIL 

The 19th Jitne, 1885 
Pbesbnt 

Mr JtJsTiCE Pbinsef and Mb Justice Grant 

Bhalu Boy and others Defendants 

versus • 

Takhu Boy Plaintiff 


Registration Act (III of 1877), s 50 — Priority of unregistered mortgage over 
subsequent registered sale— Notice of prior conveyance 

It IS onl> where notice of a prior conveyance, of which registration is not compulsory, is 
so cloarly proved as to make it fraudulent on the part of a subsequent purchaser to take and 
register a conveyance in prejudice to the known title of another that the Courts will su£Eer the 
registered deed to be affected 

Where, therefore a defendant holding an unregistered mortgage of certain property, 
dated the 28rd March 1867 which was not compulsorily registrable, had obtained a decree 
thereon on the 4th January 1881 and the plaintiff holding an absolute deed of sale of the 
same property, duly registered and dated the 22nd June 1880, and having had notice of the 
mortgage claimed absolute possession of the property irrespective of the mortgage, 

that the plaintiff’s purchase was subject to the mortgage of which he had had 
notice and that the plaintiff’s suit to declare his absolute title to the property must be 
dismissed 

The plaintiff, one Takhu Boy, alleged that on the drd Chait 1274 F S (23Fd 
March 1867) one Bhalu Roy executed a mortgage bond in his favour, charging 
certain lands in mouzah Bhaukat for an advance made , that* after 
executing this mortgage Bhalu Boy disappeared and wa*B missing for 
some years, that during this last mentioned period, one Jabut Singh put 
forward an unregistered mortgage bond, dated the 1st Sawan 1272 T S (9th 
July 1865) said to have been executed by Bhalu Boy m his (Jabut's) favour, 
mortgaging the same property as that contained in the*lmortgage dated the 3rd 
Chait 1274 (23iid March 1867) , and that Jabut Singh brought a suit on his 
mortgage bond against the wife and mother of Bhalu Singh, and on the 9th 
January 1872 obtained a decree thereon 

The plaintiff further alleged that he thereupon brought a suit to have the 
mortgage bond of the 1st Sawan 1272 (9th July 1865), and the decree obtained 
thereon set aside, in which suit the Court, on the 25th )^u^ 1872, held that in 
the absence of Bhalu Roy the genuineness of the mortgage could not be properly 
determined [668] upon, and declared the decree of tlje 9th Janu&ry 1872 obtained 
by Tabut Singh, in the absence of Bhalu Roy, to be \oid T^at on the return of 
Bhalu Roy, Bhalu executed in his (Jakhu Roy’s) favour a kobala of the property 
formerly mortgaged, which deed was duly registered, being dafbd the 30th 
lolst 1287 F S (22nd June 1880) and reciting the mortgage of the 3rd Chait 
1274 (28rf March 1867) , that in December 1880 the^ns and heirs of Jabut 
Singh brought afresh suit against Bhalu Roy (m which suit Jakhu Roy was no 

* Appeal from Appellate Decree, No 791 of 1884, against €he decree of Baboo Kailash 
Ohundra Mukerji, First Subordinate Judge of Shahabad, dated the 21st of February 1864, 
tevsrsing the decree of Moulvie Aodul Aziz Third Munsiff of Arrah, dated 8th of September 

im 
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party) on the mortgage of the 1st Sawan 1272 (9th July 1865) and on the 4th 
January 1881 obtain^ a decree thereon , that in execution of this last decree 
the property was attached, and that a claim was filed objecting to this attach- 
ment by Jakhu Boy which was rejected on the 6th August 1881 ^and that 
thereupon he (Jakhu Boy) brought this present suit against Bhalu Boy and the 
heirs of Jabut Singh for the following purposes — 

(1) Bor a declaration that the mortgage bond of the 1st Sawan 1272 F S 
(9th July 1865) was spurious, and that no valid charge could be created on the 
land mentioned therein by^the decree of the 4th January 1881 , 

(2) That the possession of Jakhu Boy under the deed of sale, dated the 
30th Joist 1287 F S (22nd June 1880) might be confirmed , 

(3) That the land covered by such deed of sale might be protected from 
sale in execution of the deciee of the 4th January 1881 and 

(4) That the order attaching this property, dated the 6th August 1881, 
might be set aside 

The defendant denied the plaintiff’s title and the genuineness of the deeds 
produced by him 

The Munsif found that the defendants mortgage, dated the 1st Sawan 
1272 (9th July 1865) and the kobala of the plaintiff, were both genuine documents, 
but that the plaintiff s mortgage of the 3rd Ghait 1274 (23id March 1867) had 
not been proved, and held that the defendants’ mortgage bond, being earlier in 
point of time than the plaintiff’s kobala, must prevail , he therefore dismissed 
the plaintiff’s suit , 

[660] The plaintiff appeaiecl to the Subordinate Judge, who agreed with 
the findings of the Munsif, but further found, mainly from the recital in the 
kobala, that the plaintiff had previously been in possession of the land, and 
held that, as the plaintiff s kobala was registered, and as he had no notice of 
the defendant’s mortgage, the kobala must prevail over the defendants unregis 
tered mortgage, he, therefore, set aside the older of the 6th August 1881, and 
confirmed the plaintiff’s possession of the land, giving him a decree with costs 

The defendants appealed to the High Court 

Mr G Gregory and Baboo Abinash Chundei Banerjt, for the Appellants, 
contended that the plaintiff s purchase, being made subsequently to the suit 
and decree of the 9th January 1872, and the suit and decree of the 25th July 
1872, was a purchase pendente hte, and therefore void , that he had purchased 
with notice of the defendants’ mortgage , that it was not compulsory on the 
defendant to register his mortgage, and that at most tne plaintiff s purchase 
was one subjecft to the mortgage , and that the recital in the kobala as to the 
plaintiff’s pievious possession was no evidence against the defendants 

Baboo Mohesh Chander Chowdhry for the Bespondent 

The Judgment of the Court (Prinsbp and Grant, JJ ) was as follows — 

In execution of a decree obtained by a mortgagee, the plaintiff mteivened 
stating that he was in possession of the mortgaged property by virtue of a 
registered deed of sale executed by the mortgagor, and that he was entitled to 
priority as against th^ previous ufiregistered mortgage held by the decree holder 
His claim has been disallowed, and accordingly the present suit has been biought 

It cannot be disputed that at the time the plaintiff purchased from the 
mortgagor, he had notice of the previously existing mortgage under an 
Ufiregistered deed, because* some eight years previously the plaintiff unsuccessfully 
sued to have this very mortgage set aside on the ground that it was a forged 
deed No doubt, the terms of tlie Begistration Act declare that a didy registered 



JHABAB MAHOMBD V MODAN SONAHAB [1886] I.t.R il Cal 670 

deed relating to immoveable property, and not of certain excepted kinds, shall 
take effect as regards the property [ 670 ] comprised cherein against every 
unr6giste|pd document relating to the same property and not being a decree or 
order, whethei such unregistered document be of the same nature as the regis- 
tered document or not Now, the mortgage in the present case, though 
unregistered, was a perfectly valid deed, as registration was not compulsory 
The question, therefore, remains whether we are bound to interpret the terms 
of s 50 of the Registration Act strictly, even though, by doing so, we shall be 
enabling the holder of the registered document to perpetrate a fraud as against 
a person who, under ordinary circumstances, would hold a perfectly valid title 
The same question has been consideied and determined by the Courts in Eng-^ 
land and Ireland with regard to Registration Acts, the terms of which are as 
stringent as those of Act III of 1877, s 50 In Wyatt v Barwell (19 Vos 439) 
the Master of the Rolls expressed himself thus It has been much doubted 
whethei Courts ought ever to have* suffered the question of notice to 
be agitated as against a party who has duly registered his conveyance , but 
they have said, ‘ We cannot permit fraud to prevail, and it shall only be in cases 
where the notice is so clearly proved as to make it fraudulent m the purchaser 
to take and register a conveyance in prejudice to the known title of another, 
that we shall suffer the registered deed to be affected,’ ’ and this principle has 
been recognised in many other cases (see Tudor s Leading Cases, vol II, 
p 48) We are accordingly of opinion that plaintiff purchased subject to the 
unregistered mortgage held by the defendant of which he had notice, and that 
therefore the present suit to declare his absolute titlp n^ust be dismissed The 
judgment of the lower Appellate Court is set tiside, and that of the first Court 
restored The defendant will be entitled to costs in this and the lower 
Appellate Court 

allowed 

NOTES 

[ Upon this point of priority being defeated by notice all the Courts are in agreement — 

13 Cal 70 (72) 8 All 640 (542) 16 Mad 148 27 Bora 452 0 C P L R 112 ] * 

[ 671 ] APPELLATE CIVIL 

The 23rd June, 1885 , 

Present 

Sir Richard Garth, Kt , Chief Justice and Mr Justice Gross 

Thabar Mahomed Plaintiff 

verms 

Modan Sonahar Defendant 

Civil Procedure Code {Act XIV of 1882), ss 257a, 258 — Adjustment of 
decree out of Court — Instalment bond-^ Consideration 
The provisions of s 257at of Act XIV of 1882 are intended to prevent binding agreements 
between judgment debtors and judgment creditors for extending the time ^ for enforcing 

* SmaU Cause Court Reference No 24 of 1885 ntade by Babop Jagabandhu Oangooly, 
Judge of the Court of Small Causes, Dinagepore dated the 24th of April 1885 

t[Seo 267 A — Every agreement to give time fol: the satisfaotfon of a judgment debt shall 
, be void unless it is made for consideration and with the sanction 
Agreement to give time Court which passed the decree, and such Court deems the 

to judgment debt consideration to be under the oirctimstances reasonable 

Every agreement for the satisfaction of a judgment debt which provides for the pay 
ment, directly or indirectly, of any sum in excess of the sum 
Agreement for satisfac accrue due unde\ the decree, shall be void unless it 

toon of judgment debt sanotoon ] ^ 
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d$cr0$8 execuhcm, without oonsideration %nd without the sauction of the Couirt ,, and ave 
not mtended to prevent the parties from entering into a fresh contract for the payment of the 
ludment debt by instalments or otherwise ^ 

This was a reference under s 617 of the Oivil Procedure Code made by 
the Judge of the Court of Small Causes at Dmagepore 

It appeared from the proceedings that the plaintiff had some ttnae in 
1881 obtained a decree against the defendant, in execution of which the latter 
was arrested and brought up before the Court On the 9th February 1^9; a 
compromise was, however, effected between the parties out of Court, by which 
i« was arranged that the defendant judgment-debtor should ^ecute an mstalment 
bond to the effect that, should he make default in payment of any instalment pay- 
aUeunder the bond, the whole amount of the bond should become payable with 
interest This instalment bond was duly executed, but the fact of the decree 
having been satisfied was not certified to the Court The defendant, however, 
failed to pay an instalment at the due date, and the plaintiff, therefore, brought 
this present smt to recover the sum due under the bond The defendant did not 
aiipear , the Judge of the Small Cause Court m deciding the case stated that the 
questions for his consideration were whether the plaintiff could reooverunder the 
bond, satisfaction of the judgment debt not having been certified to the Court , 
and whether the failure to pay a judgment-debt was a valid considmration for 
the bond On these points, after considering the following cases — Panduremq 
Bamohmidra Chowghule v Narayan (I L B , 8 Bom , 300), Gemesh Shtvram v 
Ahdullaheg (I L B , 8 Bjorn , 538) , Davlatstng v Pandu (I L B , 9 Bom , 176) , 
I«2J and Paromanand Khasnabtsh v Khepoo Paramamek (I L B , 10 OaL, 
S54)— he came to the following conclusions — (1) that an agreement made under 
s 257a of the Civil Procedure Code without the sanction of the Court, or an 
adjustment uncertified to the Court under s 258, was invalid , (2), that there 
was nothing 4 n s 257a or 258 which would prevent plaintiff from bnnging a 
suit OQ such an agreement or adjustment , (3) that non-satisfaction of a judg 
ment debt for ^hich a bond had been executed was a valid consideration for 
such bond , he, therefore, gave the plaintiff a decree contingent on the opinion 
of the High Court on the following questions — (l), whether s 257a of the Civil 
Procedure Uode would bar the institution of a separate suit on the instalment 
bond, the bond not having been executed with the sanction of the Court , and 
(2) whether non satisfaction of the judgment debt, for which the said bond 
had been executed, constituted a valid consideration for the bond ? 

No one appeared on the reference for either party 

i 

The Opinion of the High Court (Oabth, C J , and Qhose, J ) was as 
follows — • 

c 

In our opinion the instalment bond, upon which this suit is brought, is not 
an agreement io give time for the satisfaction of a judgment-debt," within 
thia meaning of s 257a of the Code 

We agree with the Allahabad High Court, that the provisions of that sec- 
tioa aofe only intqnded^ to prevexit any bin&ng agreements between xudgment- 
debtors and jud^ent-oreditors extending the time for mfore%ng deersm 
eg^eeukon without consideration, an^ without the sanction of the Court 

Those provisions are not intended to prevent the parties from mtonaig mtck 
A bask eonkaotfor the payment (rf the j^adgment debt by instalmentA or m any 
, otker way , and any such fresh ooatraet a| oootse oonld only be eoforoed by a 
liM wm 

im 
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We oannot agree with the view which the Bombay High Court has taken 
of this question, and we think that the law as laid down by the Full Bench of 
the CalouJ^a High Court, vie , Gumam Dast v Pranhishon Dmi (5 B L B , 
22S) virtually remains unaltered 


NOTES 

C In the C P G , 1908 there is no provision oorrespK^nding to sec 957 A of the 
O P G , 1889, as to the construction of which there had been dificrence of (pinion, some 
Gonrts treating such agreements altogether unenforceable while the other Courts did not give 
effect to them only so far as they were set up a^ a bat to execution of the decree 

Bombay — 27 Bom , 96 , 92 Bom , 693 21 Bom , 808 , 16 Bom , 618 , 15 Bom 419 , 11 
Bom , 6 , contra 95 Bom , 252 * 

CalcuUa -35 Cal 870 7 0 L J , 543 20 Cal , 32 , 16 Cal 504 
Madras —17 Mad , 382 , 2 M L J , 221 12 Mad , 61 confm 2b Mad , 19 

Allahabad —95 All 317 23 A W N 45 

OHdA-40C 284 

Pimjob— 61 P li R 1907 71 P W R 1907 overruling 88 P R , 1904 

Bwfm — L B R (1872 1892) Vol 1, 644 (645) ] 


[673] APPELLATE CIVIL 

The 11th June, 1885 

Present . • 

Sir Richard Garth, Kt , Chief Justice and Mr Justice Beverley 

Gend Lall Towari and anothei •Plaintifiis 

• versus 

Denonath Bam Tewari and others Some of the Defendants * 

Civil Proeedure Code (Act VI 11 of 1859), s A4b— Civil Procedure Code (Act XIV 
of 18812), ss 281, 283 — Limitation Act (XV of 1877), Sch II, art 11 
— Limitation — Act {IX of 1871), ScK II, ait 15 — 

Suit fcrr possession — Estoppel 

• 

In certain execution proceedings land was attached but before the sale the judgment 
debtors with the permission of the Court, sold the land to the plaintiffs Previous to this sale, 
persons had come forward in the execution proceedings, anff had claimed the land as 
having been sold to them by the father of the judgment debtors this claim was disallowed in 

* Appeal from Appellate Decree No 2501 of 1803 against the decree of H L Oliphant, 
Bso Judicud Oommissioner of Ohota Nagpore dated the 12th of July 1883, reversing the 
deocee of Baboo Sadaoand, Munsif of Hazaribagh, dated the 97th of June 1889 
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November 1876 In 1881 the plaintiffs, alleging that they had been dispossessed by certain 
persons, amongst whom were the claimants m the execution proceedings, brought a suit to 
recover possession of this land against these persons the suit was decided against the plain 
tiffs in the lower Appellate Court, on the ground that they had failed to prove that they had 
been m possession of the land 12 years before suit 

On appeal to the High Court the plaintiffs, appellants, contended that the claim of the 
defendants in the execution proceedings having been rejected, and they not having brought a 
regular suit within one year from the order of rejection to establish their right to possession, 
the defendants Were prevented by that order from contending that the plaintiffs had not been 
in possession at the time of that order 

Heldj that the order did not operate as an estoppel against the defendants , and even if 
it could so operate, it would not do so until the time had run out, within which they could 
have brought a suit to establish their right to possession, and that such time had not 
expired 

This was a suit to recover possession oi 38 bighas of land, from which the plain 
tififs alleged they had been dispossessed , and for a certain sum for mesne profits 

The plaintiffs stated that a four anna share in Mouzah Phulwana ongin- 
allv belonged to Tika Bam Tewari and Janki Bam Tewari (defendants 14 and 
16) , and that in execution of a decree obtained in 1876 by Denonath Bam Dobey 
against these persons, this four anna share in Mouzah Phulwana was attached 
and directed to be sold , that previously to the sale taking place the judgment 
[ 874 ] debtor (having obtained the leave of the Court under s 305 of Act X 
of 1877), sold on the 16th August 1878 to the present plaintiffs the four anna 
share in this mouzah and put them in possession thereof that previous to this 
sale, and at a time when the propert> was attached, certain persons, defendants 
1 to 11, and defendants 12 and 13, had filed objections to the attachment, 
alleging that parts of the land attached belonged to them, having been sold to 
them by the plaintiffs vendor s father , these objections were, however, dis 
allowed on the 23rd November 1876, and no auit was brought by them to 
establ\sh their right to possession within one year from this order , that on the 
15th Assar 1937 Sumbut the plaintiffs went to the mouzah for the purpose of 
making settlements with their tenants, but were opposed by the defendants 1 
to 13, and forcibly dispossessd by them The plaintiffs, therefore, brought 
this suit to recover possession 

The defendants put in the same defence to the suit as they had brought 
forward in the execution case, and their evidence being disbelieved, the Munsif 
gave the plaintiffs a decree for possession Defendants 1 to 6 appealed to the 
Subordinate Judge, and the main point discussed was that of the onus 
of proof , the defendants contending that it was for the plaintiffs to prove 
their possession or the possession of their venaors within 12 years immediately 
preceding the suit , whilst the plaintiffs, respondents, contended that, as the 
defendants admitted the title of the plaintiffs vendors, it was for the defendants 
to prove their right to the l^nd, and that assuming the plaintiffs failed to show 
their possession within 12 years, yet they were still entitled to succeed, mas 
much as the claim made by the defendants m the execution proceeding, had 
been disallcwed, and no suit had been brought by them within one year from 
that date The Subordinate Jfldge held that the onus was on the plaintiffs, 
and that they had failed to show that they or their vendors had ever been in 
possession, the defendants having been m possession when the plaintiffs came 
to settle the lands , and that the fact that the defendants had not brought a 
regular suit within one year from the rejection of their claim in the execution 
department, would not relieve the plaintiffs from the onus of proof of posses- 
sion , he therefore reveised the^tecision of the Munsif 


•1368 



DBNONATH BAM TEWABI &o [1885] IJj.R 11 CbI. 67S 




C«78] The plaintiffs appealed to the High Court on the ground that the 
claim of the defendants having been rejected in the execution department, and 
they having brought no regular suit for possession within one year from that 
order rejecting their claim, the Court should have held that the plaintiffs’ 
vendors had been in possession of the property in 1876, and that the defen 
dants were debarred by the order of the 23rd November 1876 from contending 
that the plaintiffs were not then in possession 

Mr Amn Alt and Baboo Taraknath Sen, for the Appellants, , in support of 
the contention cited the case of Knshnap Vtthal v Bhatkar Bangnaih (I L B , 
4 Bom , 611) 

Mr Sandel and Baboo Jogendra Chutide? Ohose for the Bespondents • 
The Judgment of the Court (Garth, C J , and Beverley, J ) was as 
follows — 

This was a suit brought by the pjaintiffs to recover possession of certain 
lands, which, on the 16th of August 1878, they had purchased from the defen 
dants 14 and 15 

In the first Court they obtained a decree , but on appeal to the Judicial 
Commissioner, he held that neither the plaintiffs, noi those under whom they 
claimed, had been in possession of the land in question within 12 years befoie 
suit For this reason the suit was dismissed 

On appeal to this Court it has been contended that the lower Appellate 
Court was wrong upon this ground 

In the year 1876, before the plaintiffs purchase, one Denonath Bam Dobey 
obtained a decree against the defendants 14 and 15, and under that decree 
attached in execution the lands which are now m dispute, as being the property 
of those defendants Upon this, the defendants 1 to 13, claiming the lands as 
their own, objected in the execution proceedings under s 246 of the Procedure 
Code of 1859, that the lands should be released from attachment That claim 
was heard and rejected ^ 

After this, in the year 1878, by peimission of the Court, the lands attached 
were sold by the present defendants, 14 and 15, (the judgment debtors in the 
former suit) to the plaintiffs in this suit Nothing further was done by the 
present defendants 1 [676] to 13 to prevent the sale to the plaintiffs, nor to renew 
their claim to the attached property • 

Under these circumstances the present plaintiffs contend that, as between 
them and the defendants 1 to 13, the order which was made in the execution 
proceedings m 1876 debars those defendants from contending that the defen- 
dants 14 and 15 were not in possession of the lands in question at the time 
when the order was made It is said that, having regard to the terms of 
s 246, the claim of the defendants 1 to 13 would not have been disallowed, 
unless It had been found by the Court that the lands *attached were in the 
possession of the judgment-debtors , and that whatever the iform of the order 
may have been, it could but have had that meaning , and as the defendants 1 to 
13 did not bring any suit to establish tbeir right within a \ea,r from the date of 
the order, the effect of it cannot be disputed now • 

In support of this contention we have be*en referred* to several authorities, 
and, amongst others, to a case of Knsjinast Vtthal v Bhaskar Bangnath 
(I L B , 4 Bom , 611) In that case one V had obtained a decree against 
Waman and had attached certain lands as being Waman’s property In this 
state of things Waman’s five brothers applied to remove the attachment under 
s 246 of the Code Their application was rejected on the 24th of July 1875 , 
and the property was sold by the Court to i on the 17th of February 1876 
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Wamw's brothers (the {daintiffs) then brought the suit on the 17th of March 
1877, agmnst V and K (the judgment-creditor and the auction-purchaser) claim- 
ing the lands as the ancestral property of themselves and their brother (the 
judgment-debtor in the former suit), and praying that they should be confirmed 
in possession of their shares of the property, inasmuch as it was not liable to 
be sold in execution for thmr brother's private debts 

The Subordinate Judge held that their suit not having been brought 
within one year from the date of the order of the 24th of July 1875, was barred 
by art 15 of the Limitatiqn Act of 1871, which imposes a limitation of one 
year upon suits to set aside an order of a Civil Court in any proceeding other 
than a suit 

[677] The Distnct Judge on appeal held that the suit was not brought to 
set aside the order of 1875, but the sale of the property which took place in 
1876 , and as that sale was not confirmed within one year before the suit was 
brought, he considered that the suit wa*s not barred, and ordered it to be tried 
on the merits 

The case was thpn appealed to the High Court, and it was held by the Chief 
Justice and Mr Justice MBliVlLli, [m accordance with other cases decided 
m the Bombay Court, and with Settiappan v Sarat Singh (3 Mad H C , 230)] 
that the effect of the last clause of s 246 of the old Code of 1859, was to ex- 
clude a party to an investigation under that section from any other remedy 
than the one thereby provided for him, namely, a regular suit to be brought to 
establish his right within a year of the time wiien the order is made against 
him in the execution proceedings 

The same Court also considered that the Subordinate Judge was right as 
to the period of limitation for such a suit, although by the Limitation Act of 
1871, the last clause of s 246 was repealed, they held that art 15, relating to 
suits to set aside an order of a Civil Court, was substituted for the special limi- 
tation in s 246, which had been repealed , and consequently that any suit by 
a party defeate{^ in the execution proceedings to establish his right " must be 
brought within a year from the date of the order 

The result of this decision, and of others to the same effect, seems to be 
that any suit of any description, which may be brought by any party to exe 
oution proceedings und^r s 246 of the Civil Procedure Code of 1859 ** to 
establish his right,” must of necessity be a suit to set aside an order " within 
the meaning of art 15 of the Limitation \ct of 1871 * 

This view of the law is opposed to a long series of reported cases in this 
Court, which have decided that a suit brought by a party defeated in execution 
proco^mgs unSer s 246 of the old Code, is not a suit, or at any rate, not 
necessarily a suit to set aside **an order of a Court” within the meaning of 
art 15 of the Limitation Act of 1871, and that the proper period of limitation 
in such case depende*d upon the real nature of the suit itself, as provided for 
by other articles In the Limitation C6781 Aot See Koylaah Okimder PmU 
Chotodhry v Preo Nqth Roy Chowdhry (1 L B , 4 Oal , 610) , Luekmt Naratn 
Stnyh V Amup Koer (I L B , 9 Cal , 43) , Gopal Chvnder Mttter v Mokesh 
Ohmder Boftil (I L B , 9 Cal , 330, 11 C L B , 363), Bessessur Bhugitt v Murh 
SMtu (I L B , 9 Cal*, 163 , 11 X/ L B , 409) , and Brofomohmt Bhutto v 
Sad*lM Prosunno Chm^er (13 C L B , 139) We are of course bound by thwo 
•atli<mliies here, and we entirely agree with them If the present pUunttffs or 
thmr venehrs, the defendants 1 to 13, wore bound to bring a regular suit iud«r 
a 246 for the purpose of Mtablishing their title, and so relieving themortvH 
from the effeet (rf the order of 1876, thore is still ample time for bni^mg such 
a suit • 


1199 



DBNONATH BAM 7 BWABI &0 [1885] IJkR* 11 Cal. VI9 


But the plaintiffs, appellants, say that the mere fact of the order haying 
been obtained operates as a res judtcata as between them and the defendants 
1 to 13, and estops those defendants from denying that the defendants 14 and 
15, the plaintiffs' vendors, were in possession of the property in question at 
the time when the order was made 

We think that the order can have no such effect Even m the view which 
other High Courts appear to have taken of s 246, the order would not operate 
as an estoppel against the defendants 1 to 13, until the time for bringing a smt 
to esiahhsh their right (whatever that expression ma^ mean), had elapsed, and 
that time, we have seen, according to the authorities decided in this Court, has 
not yet arrived • 

But, apart from this question of limitation, there is nothing, as far as 
we can see in the order itself, which could create any estoppel of the kind 

There are certainly some authorities in this as well as the other High 
Courts which seem to favour such a view of the section, but I cannot help 
thinking that this sub]ect has not been sufficiently considered, and that in 
any question which may arise under the corresponding sections of the present 
Act (278 to 288) which are somewhat differently worded from s 246 of [679] 
the old Act; it may be well to consider what the words '' suit to establish the 
right to the property ” really mean 

I cannot help thinking that the construction which has sometimes been 
put upon s 246 of the old Code may not only have been productive of injustice 
* but may have tended to defeat the intention which the Legislature had in 
passing the section * 

I presume the object was to induce persons who have any claim to pro 
perty which has been attached to come forward at once and dispose of their 
claims in the execution proceedings, instead of lying by and allowing the pro 
perty to be sold, and then afterwards to bring suits against the auction purchaser 

Unless a purchaser sees his way to buying property at auction, with a 
fairly good title, he is naturally indisposed to bid anything hke its full value, 
and hence the very general complaint that property at execution sales is too 
often sold at a frightful sacrifice 

But if, when a claim is made m execution, and the claimant fails, be is 
dnven to the inconvenienoe of having to bnng a suit to establish his right, 
within a year from the time of bis failure, instead of having his 12 or some 
other number of years within which to bring his suit, as he would have had if 
ha had made no <^im at all,, it would be folly, in the great majority of cases, 
to make any claims in execution proceedings * 

Such claims are often very imperfectly tried, and .the more so, because 
tlw not subject to appeal A claimant, therefore, .runs great nsk in 
trying them m that way, besides subjecting himself unnecessarily to the 
inconvenience of the one year s limitation t 

In the present case we see our way very clearly, and dismiss the appeal 
with costs ^ 

» Appeal dismissed 

NOTflB * * 

( The deoiBion reported above should be deemed to be no longer good law 

nMxmom 

The language of section 246 of the Code of 1869 was diBecent foom that of sectioB 983. 
of the Code of 1882 * 
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Section 246 simply said — “ The order which may be passed under thie section shall not 
be subject to appeal, but the party against whom the order may be given shall be at liberty 
to bring a suit to estabilish his right at any time within one year from the date of the order *' 

Section 283 of the Code of 1882 (Order 21, rule 63 of the present Code), provided ** The 
party against whom an order under sections 280, 281, or 282 is passed ma^ institute a suit 
to establish the right which he claims to the property in dispute, but subject to the result of 
such suit, if any, the order shall be conclusive ** 

And article 11 of the Limitation Act, 1908, provides a period of 1 year from the date of 
the order as the limitation for such a suit 

The combined effect of these two provisions has been held to be that unless the suit 
IS brought as provided by Oa 21, rule 63 of G P G 1908 and art 11 of the Limitation 
Act 1908, the party against whom an order is made cannot assert either as plaintiff or as 
defendant in any other suit or as a party to any other proceeding the right denied to him by 
the order, see 27 Gal , 714, 721 22 Bom , 640 18 Bom 260 29 Mad , 225 , 16 G W N 
882 15 1 G 683 See alao 1 C W N 24 ] 

[880] APPELLATE CIVIL 

The 17th June, 1885 

* , Present 

Sib Richard Garth, Kt , Chief Justice, and Mr Justice Ghosf 

Bam Lakhi, and after her death her sons, Ambica Charan 
Sen and others Defendants 

, versus 

Durga Charan Sen Plaintiff 

Utndu law — Joint family property, suit to recover — Purchaser of a share 
of joint family property — Limitation Act, 1877, 
arts 127, 186 and 144 

In a suit for A share of a joint family property where the claimant is out of possession 
the material issue is when did the possession of the defendant become adverse to the plaintiff 
or the person under whom he claims by purchase 

Per Garth, G J — The onus lies upon the purchaser of a share in a joint family property 
whose vendor is out of possession to show that the exclusion if any took place within twelve 
years of the institution of the suit 

The rule of limitation applicable to a suit by a purchaser of a share in a joint family pro 
perty whose vendor is out of possession at the date of the sale is art 136t of soh IT, Act XV 
of 1877 


* Appeal from Appellate Decree No 2472 of 1883, against the decree of Baboo Nobin 
Thunder Gangooly Fi^t Subordinate Judge of Decca dated the 14th of June 1883, 
reversing the decree of Baboo Kalidhone Ghatterji, Second Munsiff of Munshigunge, dated 
the 5th of January 1883 


t C Art 136 — 


c 

if Description of suit^ 

Hsriod of limi 

1 tation 



Time from which period begins 
to run 

By a purchaser at a private sale for 
aosil»S8ion of immoveable property 
sold, when the fendor was out of 
posMsion at the date of the sale 

Twelve years 

1 

• 

When the vendor is first entitled to 
possession 3 
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Per Ghose, J — The rule applicable to auoh a auit is art 144 * 

This was a suit for possession of a third share of a parcel of land and dwelling 
house situate within an 8 annas share of talvq Bam Budra Sen The plain- 
tiff had purchased the share from one Shiba Durga who professed to have 
inherited the property from her husband, Bam Mom, a member of a joint 
family The Munsif considered it unnecessary to go into the merits of the 
case, and dismissed the suit on the ground that neither the plaintiff nor his 
vendor had been m possession within 12 years On appeal, the Subordinate 
Judge found that the property was the joint ancestral property of Bam Mom 
and others , that the plaintiff had purchased the share from Bam Mom's widow, 
and decreed the appeal on the ground that the defendants had failed to shova 
under art 127, f sch TI of the Limitation Act that the exclusion from the joint 
family property was known to the plaintiff s vendor more than 12 years ago 
The Subordinate [6813 Judge relied on the authority of Obhoy Churn Ghose v 
Govind Ghunder Dey (I L B , 9 Oal , 237) 

The defendants appealed to the High Court 

Baboo Kashi Kant Sen for the Appellants 

Baboo Okhil Chunder Sen for the Bespondent 

The Judgments of the High Court (Garth, C J , and Ghose, T ) were as 
follows — 

Garth, C J — The only point in this case, upon which we had any doubt, 
was with regard to limitation 

» The suit was brought by the plaintiff to recover possession of a one third 
share of a property, which consisted of the dwelling house of the defendants 
Nos 8, 9 and 10 There is no doubt that this house formed part of the joint 
family property of a Hindu family, of which there were several co sharers 
The plaintiff was not one of the family, but bought the share m question on 
the 17th of Pous 1288 from one Shiba Durga, who was the widow and sole 
heiress of Bam Mom, who was one of the co sharers ^ 

So far as the plaintiff’s title is concerned, the lower Appellate Court has 
found in his favour But it was contended, on the part of the defendants, that 
the plaintiff is barred by limitation 

The defendants say that, after the death of Bam Mom, which occurred 
some 25 or 30 years ago, Shiba Durga left her husband s house, and has since 
lived with her father 

But the Subordinate Judge says that this of itself does not show that she 
was excluded from the joint family property and he has held that the plaintiff, 
who purchased the property from her, is as much entitled to ^jhe benefit of 
art 127 of the Limitation Act as Shiba Durga would have been That article 


•[Art 144 — 


• 

Descnption of «iuit 

Period of limi 
tation 

• 

TiAie from which period begins 
to run 

For poBsession of immoveable 
property or any intereRt therein 
not hereby otherwise Bpecially pro 
vided for 

1 

Twelve years 

« 

• 

* When the ^ oBsession of the defen 
dant becomes adverse to the plaintiff ] 

rcArt m — 

By a person excluded from joint 
family property to enforce a right 
to share therein 

Twelve yearR 

1 t 

When the exclusion becomes known 
to the plamtiff ] 

: e 


5 OAI^ — W 
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provides that *‘a suit brought by a person, excluded from joint-family 
property, to enforce a right to share therein, must be brought within twelve 
years from the time when the exclusion becomes known to the plaintiff " 
The Subordinate Judge considers that this rule not only applies to members 
of the joint family but to any stranger who may purchase a share in the joint 
property from any member of the family 

£688} Thai? is not, in my opinion, the intention of art 127 , and I think 
that any stranger purchasing joint family property from a member of the 
family is in the same position as regards limitation as the purchaser of any 
other property 

* Under art 136 “ the purchaser of a property, when the yendee was out 
of possession at the time of the sale, must sue to recover it within twelve years 
from the time when his vendor was first entitled to possession ” If then the 
plaintiff purchased when his vendor was out of possession, he comes within 
that art 136 , if his vendor was not oulf of possession when he purchased, the 
question of limitation does not arise 

I conceive that m art 127 the Legislature intended to make an exception 
from the general rule of limitation in favour of Hindus and others, to whom the 
law of joint-family property more specially applies in this country 

Those persons often leave their houses for long periods of time to seek 
employment in some distant place, and their relatives may take steps to exclude 
them from their family property without their knowing it It has, therefore, 
been considered right to allow them to bring a suit under such circumstances , 
to enforce their right Within twelve yeais from the tjme when they first know 
of their exclusion 

But this reasoning would not apply with equa^ force to strangers, who 
purchase joint family property, and ought to make enquiries into the title of 
their vendors before they make their purchase 

That art 127 does not apply to such persons is shown, I think, by the 
fact ttfat the hmitation is to run from the time when the exclusion becomes 
known to the plaintiff Now, who is meant by the plaintiff in this sentence ? 
The plaintiff there, I conceive, must mean the member of the joint family 
who has been excluded from possession, and the expression would not be 
applicable to a person purchasing from such member If it was intended to 
apply to a purchaser irom that member, this strange result would follow 
that the member of the joint family who sold to the stranger might have 
known of his own exclusion more than twelve years before the stranger 
brought hiB suit, and yet the stranger would not be barred if he, the stranger 
[688} (who would be the plaintiff) » was not aware of the exclusion of his 
vendor The stranger would then have twelve years to sue from the time when 
he was first aware of {he exclusion 

The Subordinate Judge in this case appears to have considered that the 
onus is upon thd^ defendant^, in the first place, to show when Shiba Durga was 
excluded from posfiession , and in the next place, to show that the plaintiff 
heard of the exclusion within twelve >ears before suit I think this is wrong 
The plaintiff, in my opinion, is bound to show, that he brought his suit within 
twelvi^ years from the time wheti Shiba Durga was excluded from possession , 
and consequently froip the time jvhen she was first entitled to bring a suit to 
recover it It may turn out, of course, that Shiba was never excluded bom 
possession , and in that case the plaintiff may be in time But the issue which 
<tlie lower ^urt will have to try is this, whether Shiba was excluded from 
|x>ssession, and, if so, when, and the onus will be upon the plaintiff to 
show tihat she was excluded, itw.t all, witbm twelve years before this suit 
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The case will be remanded for retnal upon this point, and both partied wil! 
bB Entitled to adduce further evidence upon it The costs m both Oourts wiU 
abide the result 

Ohosa, J. — I concur in the judgment delivered by my lord I desire to 
add that the article of the Limitation Act truly applicable to this case is 
No 144 of Bch II, and in this view it will be necessary for tbejiov^er Appellate 
Court to determine when did the possession of the defendant become adverse to 
the plaintiff or the peison under whom he claims by purchase * Whether the 
case is dealt with under art 144 or art 136 referred to in the judgment of 
the Chief Justice, the enquiry will be one and the same, viz , when was Shiba 
Soondan excluded * 

Case remanded 

NOTES 

[ART 197 OF THE LIMITATION ACT, I 9 O 87 -* PERSON 

All the High Courts are now agreed in interprotmg the word person ’ in the article as 
meaning some person claiming a right to share in joint family property on the ground that 
he 18 a member of the family to which the property belongs Consequently, it has been held 
that this art 127 is not applicable to alienees from members of a joint family See 18 Cal 
642 , 14 Cal , 544 12 Mad 292 28 Bom 137 9 M L T 397 9 I C 495 ] 

[ 684 ] PEIVY COUNCIL 

The 6th March, 1S86 • 

Present 

Lord Blackburn, Sir B Peacock, Sir R P Collier, 

Sir R Couch, and Sir A Hobhoubb 


Shookmoy Chandra Das 


Defendant (and another) 


Monoharri Dassi 


Plaintiff 


[On appeal from the High Court at Fort William m Bengal ] 


Hindu law — Will — Construction of will — Perpetuity — Void disposition of 
profits only of an estate during an indefinite period — Accurnyfiations — 
Account as among members of family 

The Hindu law does not allow such a disposition of property as would have been made 
by a testator whose intention was to give to his descendants the profits only of his estate for 
their benefit, and for the maintenance of religious services but not to dispose of the estate 
itself 

The testator directed that his estate should remain intact, providing for religious services 
to be kept up by his family from the profits of the estate, his will being that ' Us heirs, sons, 
sotiB* sous, great grandsons, and so on in succession shduld be entitled to enjoy such profits ” 
Thttfe wdfe clauses for the accumulation of the profit^ of % certain ^rtion of the estate and 
forbidding akenation 

Held, that according to the true construction of the ^will taken altc^ther, the 
testator's intention was not to pass the estate This was confirmed by the clauses 
against alienation, and for the accumulation, as long as the family should remain jomt, 
of a certain share of the profits, another portion being assigned, for the religious services 


1S76 



1.L.R 11 Oal. 8»8 


SHOOKMOY CHANt)HA DAS ike V 


Hhis was not a case in which a testator having expressed an intention that his estate should 
pass, had added a clause against alienation, in which cose the latter clause would have been 
merely void 

Heldj accordingly, that this bequest was invalid 

An account of the profits of the estate, from the date of the death of the testator, having 
been ordered by the decree of the Goun below, in favour of the inheritor of a share at whose 
instance the bequbst was held invalid , held, that this did not mean that inquiry should be 
made into the different payments by the manager for the time being, or moneys taken out bv 
the members of *the family, but that it should be ascertained to what portion of the savings of 
the family, or of the accumulations made, such sharer would be entitled and that this order 
^as accordingly correct 

Appeal from a decree (21sfc June 1881) of the High Court (I L B , 7 Oal , 
269) reversing a decree (24th September 1878) of the Subordinate Judge of 
Dacca 

[ 685 ] The question raised on thiik appeal related to the construction of a 
will, dated 17th Baisakh 1260 (28th April 1853) executed by one Krishna 
Pershad Das, who died on the 24th May following The will having been 
made before the passing of the Hindu Will’s Act XXI of 1870, neither that 
Act, nor any of the sections of the Indian Succession Act, 1865, incorporated 
in it, were applicable to the point now in dispute, which was whether a 
disposition of the profits of his estate made by the testator, without disposing 
of the estate itself, was not invalid, as, if allowed, creating a perpetuity 

The material paragraphs of the will are set forth in the report of the case ^ 
heard on appeal by theHigh Court (I L B , 7 Cal , 270), and they are accord 
mgly omitted here The provisions of the will more briefly stated were the 
foUowing — 

The will directed that the testator’s estate should remain intact, and that 
the profits should be applied in the first place towards performing the periodical 
ceremonies and worship of his ancestral deities It also provided that bis 
houses, zamindaries, and immoveable property, and also his business, mercantile 
and banking, and the capital stock thereof, should remain intact, “ as at present,” 
and that his heirs, sons’ sons and great-grandsons, in succession, should be 
entitled to the profits thereof No one was to be competent to alienate by 
sale, or gift, the immoveable property, to close any business, to misappropriate 
the capital stock thereof, or to divide the same 

• 

The will also provided that, after the testator s death, his eldest son, 
Sriman Hhookmoy Chandra Das should act as kurta, or manager, for the pre 
servation of the estate, and as shebatt to the deities, and that he should as 
karmadhyakha (manager of business), prepare and keep accounts of profits of 
the estates, and of th^ business, mercantile and banking, and of the rents of 
houses , but not ahSnate the testator s immoveable property then in existence, 
by sale, gift, or otherwise, or misappropiiate, or waste the capital stock of his 
business Having made provision for the revenue to be paid, collection charges, 
and repairs of houses, the will provided that, of the surplus profits, six sixteenths 
[686] should be applied m part towards the worship of the ancestral deities, and 
as to the lesidue, tow/brds the m&intenance of all the members of the family and 
religiotis ntes, the ten annas shajre remaining being carried to the credit of the 
estate * 

In case of disputes between the eldest son and the testator’s third wife, the 
mother of the testator’s* minor children, the will directed that the eldest son 
should receive five-sixteenths of the ten annas share if another son should he 
bom of the testator’s third wife, the remainmg eleven sixteenths was to go to 
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her sons If no son should be bom, then the eldest son was to take five-and- 
a-half-sixteenths, and the sons of the third wife the remaining ten-and-a half 
sixteenths, absolutely So long as the family remained joint, the expenses of 
the Debsheva and of the maintenance of the family were to be defrayed out of 
the six annas share 

The will provided that in case of separation the shares of the sons were to 
be placed to their respective credits every year, each son to be entitled on 
attaining full age 

The testator then provided that in case of separation the sons should be at 
hberty to take their shares of the moveable property absolutely (but not of the 
immoveable property or of the capital stock of the business, or of the articles 
in use for the ancestral deities), according to the conditions laid down for the 
division of the ten annas share of the profits The will then provided for the 
maintenance of the testator s third wife, and minor sons, out of the six annas 
share, each son on attaining majority to be entitled to his share under the will 
absolutely After providing that the sons should reside in the ancestral 
dwelling house, which was given to them in equal shares with the gardens, but 
that none of them should have any power of alienation, the will directed that 
if any of the heirs died without male issue, the widow of such heir should 
receive maintenance only, and that a daughter s son (grandson by a daughter), 
should get nothing, such share going over to the surviving sons Lastly, it 
was directed that the eldest son, sons’ sons, grandsons, and other heirs in 
succession, should perform the duties of ktvrta and shebatt 

The testator in his lifetime married three wives • By his first wife he had 
no son By his second he had one son, the appellant [687] Shookmoy Chandra 
Das By his third, and only surviving, wife, Pria Dassi, he had three sons born 
before the date of his will, named respectively Harri Charan Das, now deceased, 
Gour Harn Das (the second appellant), and Anand Harri Das A fourth son, 
born, aftei his death, lived only a few days 

This suit was brought by the widow of Anand Han Das, also now^deceas 
ed, against the above named Shookmov Chandra Das, Gour Harri Das, and 
Pria Dassi, to obtain the share in the estate, moveable and immoveable (which 
would have come to her husband had his father died intestate), alleging the 
invalidity of the will The defendants maintained the validity of the will 

The Subordinate Judge of Dacca, Baboo Gangacharan Sircar, made a decree 
in favour of the plaintiff as to the immoveables belonging to the testator He 
was of opinion that the disposition made by Krishna Pershad related only to the 
proceeds and profits of the estate, and not to the corpus, in respect of which he 
had made no bequest The testator had attempted to erbate an estate, 
whereby all his immoveable property, and karbar, would remain in his family 
in the male line, without power of alienation , but this attempt failed, the law 
not sanctioning perpetuity, nor allowing estates to remain in abeyance after 
the death of an owner The following decipe was ifiade * That the 
idaintiff as heiress of her husband do get possession of one fifth of all 
the immoveable properties claimed by her "(with certain exceptions specified 
in the decree), “ and of one fifth of the capital of the exitJtmg karbar, 
the amount of which capital is to be asc&tained m execution of decree 
It 18 also ordered that the plaintiff is entitl^ to get frobi the 
defendants an adjustment of accounts of the profits and proceeds of the estate, 
consisting of houses, landed property, and several karbars which existed from 
the time of her f ather-in-law’s death up to the death^of her husband, and from 
the date of the death of the latter up to the institution of this suit That the 
accounts be taken in execution of decree, and that the plaintiff is to have 
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ono fifth of the net profits, which will be found at the adjustment of aceounts 
The plaintiff to pay one-fifth of the expenses necessary for the worship , but 
this not, without her consent, to exceed one fifth of the profits of a six*aniia 
share of the [688] profits of the entire estate The plaintiff's claim to th^ 
moveable property dismissed with costs Plaintiff's costs in proportion to 
olaun decreed to be paid by the defendants " 

A Divisional Bench of the High Oorurt (McDoKELL and FIELD, JJ ) 
maintained so much of this decree as directed an account of the profits of the 
immoveable estate, and the, business profits, and gave one-fifth thereof, and of 
the immoveable estate to the plaintiff 

' The judgment of the High Court, aftei giving an abstract of the will, stated 
the rule that where there is a general intention ascertainable from a wiU to 
create a valid estate, coupled with an intention to deprive such estate of its 
legal incidents, effect is to be given to the general intention to create such 
valid estate, but the other intention is to be disregarded and must fail Here, 
however, it was impossible to gather from the will a general intention on 
the part of the testator to create a valid estate in any person who could take it 
consistently with law, there being no intention to dispose of the corpus of the 
estate in the lands To this intention, which was to tie up the corpus, effect could 
not be given The case of Sonatun By sack v Jug gut Soondree Dossee (8 
Moore's 1 A , 66) where there was an express grant of the corpus, nominally to 
the family deity but in effect (as the Judicial Committee held) for the benefit 
of the sons, in other words, an effectual gift of the estate itself, was distin 
guishable from the presept Here there was not only no express grant of the 
corpus, but to presume such a grant would be opposed to the intention of the 
testator, as indicated by the whole wiU 

It was held, accordingly, that the intention of the testator in disposing of 
the profits of the six anna share was to give the piofits only to his male 
descendants , in effect, a void bequest Also, that the disposition of the ten 
anna share of the profits was void, there being, in one event, a direction to 
accumulate for ever without a disposition of the profits , and in the others 
the gift was void, for the same reason as the gift of the six anna share The 
disposition, however, of the family dwelling houses and gardens (save as 
regarded the prohibition of alienation), [688] was good , and also the testator's 
moveable property was e(lifS,oiently disposed of 

The judgment of the High Court, delivered by Field, J«, is reported at 
length in the 7th volume of the Indian Law Reports, Calcutta series, at 
page 274 

On this aiJpeal— 

Mr r H Cowte and Mr JS 7 Doyne argued that it should have been 
held that the gift^ by the testator to his sons, of the profits of the 
estate, should have been construed as a gift of the corpm, not invalidated by 
the clause againSt ahenatiqp, the latter clause being treated as void and 
inoperative, and othqr incidental provisions in the will being also regarded as of 
no effect The Courts below had incorrectly taken the expressions of the will 
m reference to future interests in the estate, not as in themselves merely void, 
but as involving the* invalidity of the principal object aimed at by the 
testatoi^ object yras, m effect, the enjoyment of his estate by his sons and 

descendants, with a charge for the mamtenanoe of the worship of the house 
hold deities The application of the true rule of construction would have 
given effect to the testalor's intention The rule was stated in the judgment 
in Joiendromohun Tagore v Oane^drorndhan Tagore (L S, Ind Ap Sup 
Vol ,47 , 9 B D B , 377), and might be expressed thus, w , that if the words m a 
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will conferred an estate actually mhentable, the language, though it might add 
invalid injunctions, would be read as conferring an estate inheritable as the 
law directed If a gift were made, as it had been made here, with words 
restncting the right of transfer, the restriction should be treated as void, and the 
gift should receive effect The testator intended that the estate should vest in the 
manager who was to take possession, and the will also provided for the eventual 
separation of the family There was, in short, as complete a disposal of the 
carpm as there was m Sonatun Bysack v Juggut Soondree Dossee (8 Moore's 
I A , 66), and the creation of a perpetuity might be prevented without the entire 
disallowance of the gift In the case cited, the gift to the thakur had been 
treated as a gift to the family, subject to the charge for religious services 

[690] [Sir B Peacock, referring to the absence of a stated period within 
which the separation of the family would take place, or was contemplated by 
the will, asked whether it was contended that there was anything to show 
when the ten annas share, the proceeds of which were, by the will, to be 
accumulated, would cease to be so i 

It IS submitted that the clause for accumulation would only he itself held 
invalid, and would not invalidate the general disposition of property made by 
the will As giving the inheritance to the testator s sons, and excluding the 
plaintiff from a right to inherit, leaving her the right to maintenance, the will 
might be supported The account decreed was hardly consistent with the 
rights of the members of a joint family, and the costs of the appeal below 
should not have been awarded against the appellants personally The develop 
ment of the law, on the subject of bequests such as tlj^e present, was shown in 
the following oases, referred to in the order of their dates -> 

Soorjeemoney Dossee v Denobundo Mulhck, 1857 (6 Moore s I A , 626) , 
Sonatun Bysack v Juggut Soondree Dossee, 1869 (8 Moore's I A , 66) , Soorjee 
money Dossee v Denobundo Mulhck, 1862 (9 Moore's I A , 123) Kumara 
Asima Krishna Deb v Kumara Krishna Deb, 1868 (2 B L B , 0 C , 11) , 
Knshnamarani Dast v Ananda Krishna Bose, 1869 (4 B L B , O C,, 231) , 
Aushutosh Dutt v Doorgachurn Chaiterjee (I L B , 5 Cal , 438 , E B , 6 Ind Ap , 
182) , Jotendromohim Tagore v Oanmdromohun Tagore (L B , Ind Ap , Sup 
Vol , 47 , 9 B L B , 377) 

As to the provision in the event of the death of an heir without male issue, 
reference was made to Tarakeswar Roy v Kumar Shashi Shikarestvar (I L B 
9 Oal, 958 , L B , 10 Ind Ap , 51) And with regard to gifts to a class, Leake v 
Robinson (2 Mer , 363), The Duke of Marlborough v Lord Godolphin (2 Ves Sen , 
61) , Ramlal Mookerjee v The Secretary of State for India (I L B , 7 Cal , 304) 

t89ll Mr J P Leith, Q C , and Mr J T Woodroffe, for ttie Bespondent, 
were not called upon 

Their Lordships Judgment was delivered by 

Bir R. Couch. — The suit, which is the subject of this kppeal, was brought 
to recover a part of the estate of one Krishna Pershad Das^ who died on the 
24th May 1853 Upon his death he left a third Vife, the defendant Srimati 
Pria Dassi, Shookmoy Chandra Das, his eldest son by a former wife, the present 
appellant, and three minor sons. Ham Charan, Gaur Harri, •and Anand 
Ham Another son was born shortly aftei*his deaths but as this son only 
lived for a few days, it is not necessary to t^ke any further notice of him It 
18 only material with regard to the shares into whicb the estate would be 
divided Anand Ham, one of the sons, mamed the present plaintiff and died 
in 1873 without leaving children, leaving the plaintiff his heir-at-law There- 
upon the plaintiff brought the suit, seeking to recover the share of the estate of 
Krishna Pershad Das, her father m law, which she alleged had belonged to her 
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husband Anand Ham The question as to whether she is entitled to recover or 
not depends upon whether Krishna Pershad Das left a valid will of his property 
If he did, she would not be entitled to recover in the way she claimed The 
property would be subject to the will, and she would take such rights, if any, as 
the will would give her 

The District Judge who tried the suit gave a decree in favour of the plain 
tifif, that she was entitled to recover the share claimed, and that she was also 
entitled to the account which she asked for in her plaint The High Court 
have confirmed that decree ^ 

The first material paragraph in the will (taking the translation which was 
adopted by the High Court) is the sixth, in which the testator says “ My 
estate shall remain intact, and from the profits thereof there shall be performed 
the worship, the periodical festivals and ceremonies, of my ancestral deities, 
idols and chakras according to my turn, as they have hitherto been performed 
As regards the enjoyment of the profits, I do hereby provide that my houses, 
zamindaries talooks, and other immoveable properties, and my busmess 
of various descriptions, and the capital stock thereof, shall always remain 
[602] intact as at present, and my heirs, sons, sons* sons, and great grandsons, 
and BO on in succession, shall ne entitled to enjoy the profits thereof No 
one shall be competent to alienate by sale or gift the immoveable property, 
to close any business, to misappropriate the capital stock thereof, or to divide 
the same If anyone succeeds in doing so, or will do so, it shall be dis 
allowed by the authorities ** 

The question is, wh^t was the intention of the testator in this provision of 
hiB will ? He says distinctly, ** my estate shall remain intact,* and then he 
proceeds to say, as regards the enjoyment of the propert>, the estate remaining 
intact, my heirs, sons etc , * shall be entitled to enjoy the profits thereof ** 
These words appear to their Lordships to indicate that he was not going to give 
away the estate, but that all he inWded was to give the enjoyment of the 
profits tP the persons mentioned in the will His object appears to have been 
to create a perpetuity as regards the estate, and to limit, for an indefinite 
period, the enjoyment of the profits of it, which would not be allowed by Hindu 
law It is true, if the bequest hs,d been of rents and profits, and it appear^ that it 
was the intention of the testator to pass the estate, those words would be suffi 
cient to do it , but what their Lordships have to do is to find the intention, 
looking at the whole of the provisions of the will , and they gather from those 
words that it was not his intention to pass the estate The provision after 
wai^s against alienation further confirms this It is not a case where the 
testator has expressed an intention to pass the estate and has added a clause 
against alienation, in which case the clause against alienation would be void, 
but the provision here against alienation is confirmatory of the other part of 
the will 

When we come to the subsequent clauses, they further confirm this view 
of his intention Having said that the profits are to be enjoyed, he, in the 
subsequent paragraphs, provides for what he considers and intends to be the 
mode of the enjoyment , and it is very material to notice that in the eighth 
paragraph he assigns ^ six<annai^ portion for the family worship of the idols, 
and ^so for the maintenance of th^ family whilst they continue joint, leaving 
a tefi-annas share which, as long as the family remained joint, would not be, 
as be supposed, expended at all [698] What he does with that is to provide 
thit it shall simply accunfulate He does not dispose of it in any way, but as 
long as the family remains joint it accumulates , again confirming the view that 
his mtention was that the estate itself should not be disposed of 
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Then he goes on to provide for the way in whioh the profits shall be 
enjoyed in the event of disagreement among the members of the family and 
their separating , but the whole of these provisions appear to their Lordships to 
be consistent with and to support the view that the intention was that the 
estate itself should not be disposed of, and that there was no gift of the estate, 
but simply a gift with reference to the enjoyment of the piofits 

The whole question really resolves itself into what was the intention of 
the testator to be gathered from the will ? Their Lordships tjunk that this 
was hiB intention, and that is the construction which must be put upon 
the will This is the view which has been taken by both the lower 
Courts The Subordinate Judge, a Hindu gentleman, quite acquainted with 
the customs of Hindu families, considered that that was the intention, and 
that being contrary to Hindu law, the will was an invalid will, and that the 
plaintiff was entitled to recover the share of the property which would belong 
to her husband, supposing the property* not to be disposed of by the will 

There remains another question, and that is with regard to the account 
which has been ordered The Subordinate Judge says, in reference to the 16th 
issue, which was the issue raised as to the accounts “ I have to observe that 
it IS not denied that no portion of the profits of the estate which have accrued 
to the estate since the death of Krishna Harn, and which have remained in 
the hands of the manager the defendant No 1, was given to Anand Harn, and 
that no account was ever rendered to him Under such a circumstance J am 
clearly of opinion that the plaintiff, as the heiress of her husband, is entitled 
^ to an adjustment of accounts of the profits and proceeds of the estate from the 
date of her father-in law’s death to that of her husband’s death, and from the 
date of her husband's death to the date of the suit, and to the amount of money 
which will [691] be found due to her share under this adjustment of accounts 
The account shall be taken in the execution case ” 

This is the same account as was ordered to be taken in a similar case of 
Soorjeemcmey Dossee v Denobundo Mulhck (9 Moore’s I A , 123) is not 
intended that the different payments by the manager, or moneys taken out by 
the members of the family, should be enquired into, but it is to ascertain what 
portion of the savings of the family, or the accumulations which have been made, 
the plaintiff would be entitled to It has been suggested that there may be 
settled accounts, and that there ought to be some provision to prevent the 
opening of settled accounts The Subordinate Judge says very distinctly that 
no accounts have been rendered to Anand Harn, and in the face of suc^ a 
finding as that their Lordships think it would not be proper to insert m the 
decree any such provision 

Their Lordships will, therefore, humbly advise Her Majesty to affirm the 
decree of the High Court, and to dismiss this appeal, the appellants paying the 
costs thereof , 

Appeal dtermssed 

Solicitor for the Appellants Mr T L Wilson 

Solicitors for the Eespondent Messrs Watkim d Lattey * 

NOTES 

[ 1 INTENTION TO BE ASCERTAINED FROM THE ENTIRE INSTRUMENT— 

See (1908) 86 Cal , 149 , 11 Oal , 684 , 14 Mad , 66 , 20 Bom , 450 

Where the intention to bequeath an estate is clear, the invalid restnctiona will be struck 
out —(1908) 80 Oal , 111=7 0 W N , 688 
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“ Their Lordships do not find any express prohibition in this will against alienation 
of the estates, the beneficial enjoyment of which is given to the devisees, a^ there is of the 
estates appropriated to religious and charitable purposes If there were such a clause added 
to a gift of a heritable estate it would be repugnant and void," distinguishing 11 Cal ,684 as a 
case where “ independently of the provision against alienation there was no intention to pass 
tlie estate " —(1897) 24 Gal , 884, at 849 , 860 on appeal from (1893) 20 Gal , 906 , (1896) 20 
Bom , 460 

From a restriction on alienation it may be inferred that there was no intention to pass 
the property — 11 Gal , 664 , 14 Bom , 860 see also 21 Mad , 426 

As regards agreement never to partition coparcenary property, see (1888) 7 Bom , 638 

II PERPETUITIES- 

The enjoyment of rents and profits cannot be limited indefinitely — 11 Gal , 684 15 
Cal , 409 , 14 Bom 360 

III ACGUMULATIONB- 

In (1897) 24 Cal , 6B9=rri C W N 846, JENKINS, J suggested that directions for accumu 
lations may be upheld and that in the absence of special provision the limits te the devolution 
of property may be regarded as the limits for accumulation this case was reversed on another 
point in appeal — 26 Cal 662 , 27 Cal 996 see on this point (1906) 34 Cal 6 contra (1905) 
9 C W N 1033 see also (1910) 16 C W N 66 , (1902) 4 Bom , L R , 803 ] 
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APPELLATE CIVIL 

Thp 27th Jamtary, 1S86 

Present 

Mb Justice Field and Mr Justice Beverlfa 

In the matter of the petition of Soshi Bhusan Chand 

Soshi Bhusan Chand 
versus 

Grish Chunder Taluqdar 

Limiiatton Act (XV o^f 1877), sch II, ait 171 B — Ctml Procedure Code 
(Act XIV of 1882), ss 3, 368, 582 — Respondent, Death of — 

Practice — Substitution 

'Having regard to s 3 of Act XIV of 1882, it is clear that the word " Code " in sch II, 
art 171Bt of Act.XV of 1877, applies to the present Code of Civil Procedure, Act XIV of 1882 , 
and that, therefore, the word " defendant ' in s 368 of that Code when read with s 582 must 
be held to include " respondent 

* Civil Rule No 173 of 1885, in Reg App 237 of 1888 

t [Art 171 B — * 

De8cnptio« of appliuttion 


Under section 363 or 366 of the t Sixty days The date of the plaintiff’s death ] 
Code of Civil Procedure by a person 
ohiiiBiiig to be the legal represent 
ative of a deceased plaintiff 
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The appeal 19 this suit was filed on the 19th November 1883, and 
on the 11 th Ifarob, after the notice of appeal had been [693] served 
upon the respondent, and before the appeal came on for hearing, the 
respondent died The appellant on the 6 th January 1885 hied a petition before 
a Division Bench of the Court, praying that one Gopal Ghunder Taluqdar might 
be substituted as respondent m the place of the deceased The facts in this 
petition were on the 27th January 1885 held, undei the order hereinafter in part 
set out, to be insufiicient to satisfy the Court that the appellant had good 
reasons for the delay shown in making the application, and the dourt directed 
him to supplement the petition by showing suthcient cause for the delay In 
accordance with this order the appellant alleged that he hrst heard of the deatl) 
of the respondent at the end of November or the beginning of December 1884 , 
that the deceased was an inhabitant of Bathail, Station Menider, in the district 
of Bajshahve , and that he, the appellant, was a resident of Bahadur Bazaar in 
the district of DiMgepore, that these places were at a great distance apart, that 
the deceased was of a different caste and a stranger to the appellant , and that 
as soon as he heard of the death he made diligent enquiries as to the state of 
the family of che deceased, and had made this application, 'without unnecessary 
delay, after having satisfied himself as to the propel person to make respondent 
m the place of tne deceased 

Baboo Iswar Ghunder Chuckerbuity for the Petitioner 

The Order of the Court (Field and Bevlbley, JJ ) so far as suihces for 
the purpose of this report, was as follows — 

, We have heard the pleader for the petitioner in this matter, and we have 
no doubt that under the provisions of the present law tins application ought to 
have been made within 60 days from the date of the de^ith of the respondent 
The law as laid down in the case of Bum Sunker Bhadoory (3 C L B , 440) was 
altered by the amending Act (XII of 1879), which provided that, undei ss 363 
and 365, the word plaintiff is to be held to include an appellant After this 
amendment of the Code further doubts arose as to whether the word ''plaintiff " 
in 8 366 of the Code was also to be held to include an appellan4; [see tAe case 
[096] of Eajamonee Dabee v Ghunder Kant Sandel (I L B , 8 Gal , 440)] 
There are other oases in which a similar doubt arose These doubts were 
removed by the amended s 582 of the present Code, in which it is provided 
that " in chapter XXI, so far as may be, the wor^s ' plaintiff,’ ‘ defendant’ 
and ' suit ’ shall be held to include an appellant, a respondent, and an appeal, 
respectively, in ^proceedings arising out of the death, marriage, or insolvency of 
parties to an appeal ’ Looking at the express provisions of s 3 of the present 
Code, we think that the term " Code ’ in ait 171B, sch II of the Limitation 
Act, must apply to the present Code (Act XI Y of 1882), and this being so 
s 368 must be read with s 582, and the word " defendant ” in s 368 must be 
held to include a respondent , 

[With reference to the question whether the particular facts, as first alleged, 
were sufficient to explain the reason why the Sipphcation ^as made beyond 
the time allowed by law, the Court directed the appeal to abate, unless the 
appellant should satisfy the Court by stronger facts on affidavit, that he had 
sufficient cause for the dela>, and on the 13th February 1885 flie appellant 
oomphed with this order, and the Court considering the«facts then alleged (as 
set out in the body of the report) were suffic^nt to warrant the delay, made the 
order of substitution asked for subject to any objection that might be made 
thereto at the heanng of the appeal 1 ^ 

Application allowed 

NOTES 

t the C P C , 1908, O 22, r 11 Section 582 ^f the C P C , 1882, was amended , 7 
411 , 734 , 11 Col , 694 , were eases prior to that amendment ] 
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APPELLATE CIVIL 


The 16th June, 1885 
Present 

Mb Justice Mitteb and Mb Justice Nobbis 


C|^ooramoni Dey and others 
versus 

Howrah Mills Company, Ld 


Land Acqtussltop, Act (X of 1870) — Accretion to •parent tenure — Beg XI of 
ISHS, 8 4, rl 1 — Bate of rent — Apportionment of compensatum atoarded 


The wordH • ** increase of rent to which he may be justly liable ” contained in cl 1, s 4, 
Beg XI of 1825, were not intended to lay down an inflexible rule applicable to all 
oases, and in the absence of anv special circumstance [697] the rate bf rent to 
be assessed upon an accretion should be m proportion to that paid for the parent tenure 
Where therefore such accreted land is taken up under the Land Acquisition Act, the compen- 
sation awarded should be divided by giving the landlord the value of the rent payable in 
respect thereof, with 15 per cent for compulsory sale and the balance to the tenure holder 
Qolam Ahv Kah Krishna Thakur (I L B 7 Cal , 470) commented on 
This was an appeal Against a decree apportioning certain compensation' 
granted in respect of lands taken up by the Government under the Land 
Acquisition Act 

The dispute between the zammdars, the appellants, and the respondents 
who held a mourast and muhuran tenure, related to the apportionment of the 
compensation granted in respect of two bighas and fifteen cottahs of newly 
foripaed land which had accieted to the original tenure 


The facts and the judgment of the lower Court are suthcientlv stated in 
the judgment of the High Court for the purpose of this report 

The Advocate General (the Honourable G C Paul), Mr Doss and Baboo 
Tratlokya Nath Mitter for the Appellant 

Mr Pugh and Mr McNair for the Bespondents 

The Judgment of the High Court (Mitteb and NoRBis, JJ ) was as 
follows — 

« 

This appeal has been preferred b> the zamindars of Bagi Shibpore, against 
a decree of apportionment of the compensation granted in respect of two 
bighas fifteen cottahs of newly-formed land which accreted to a moi&asi and 
muhuran tenure within the zamindari by the recession of the nver Hooghly, 
of which tenure the respondents before us are the propnetors 


The appellants contended that, as the land in question was, under the 1st 
clause of s ^4, Beg XI of 1825, added as an increment to the moura&i tenure 
of the respondents, they undenthat clause were bound to pay rent at the full 
letting value minus a'deduction of twenty per cent as their profits , and that 
the land having been ttken under ^he Land Acquisition Act, the compensation 
awarded m respect thereof should be divided in the proportions of 80 per cent 
tb the appellants and 20 per cent to the respondents 


• Appeal from Original Decree Nq 162 of 1888, against the deoision of (3 B Garrett, 

the LanJ^ Acquisition Act, sitting at Howrah, dated the 17th of 
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[6983 The irespondents admitted that they were liable to an moreased 
rent, but contended that suoh an increaaed rent should bear the same proportion 
to the rent of the original tenure as the quantity of land accreted bears to the 
area of the original tenure, and that the compensation awarded should be 
divided by giving the appellants the value of rent of the accreted portion 
taken upon the above basis, pltis 15 per cent for compulsory sale, and the 
balance to them 

The lower Court has accepted the contention of the respondepts as correct 

In Oolam Alt v Kali Krishna Thakur (I L It , 7 Gal , 479), it was held 
that accreted lands should be governed by the terms and conditions applicable 
to the parent tenure, and that the same rent was payable for it as for the land 
included within the kabuUat Beading the judgment of Mr Justice PONTIFEX, 
I do not think that any inflexible rule was intended to be laid down as 
applicable to all cases , but that, having regard to the particular circumstance 
of that case, it was thought that {he accreted land should bear the same 
rent as was payable in respect of tbe land included in tbe original tenure 
If 1 have rightly apprehended the purport of this decision, I feel no hesitation 
in following it The words ** increase of rent to which he may be justly liable, ’ 
contained in cl 1, s 4 of Beg XI of 1825, indicate to my mind that it was 
not intended to lay down any inflexible rule applicable to all cases For 
example, where a mukurari was granted at the full letting value of the land 
comprised in it, it would be unjust to the tenant to assess the newly added land 
at the late of the original mukuiart, if the accreted lands be of inferior quality 
On the other hand, if the accreted lands be of superior quahtv, or if in fixing 
the mukurari rent a lower standard than the full letting value was adopted in 
consideration of any bonus paid, it would be unjust to the landlord to fix the 
rent of the accretion at the rate of rent fixed in respect of the original tenure 
But in the absence of an> special circumstance the rate of rent to be assessed 
upon the accretion in my opinion should be in proportion to that paid for the 
parent tenure In [6663 this case no special circumstance is shown tp exist 
The decision of the lower Court upon this point is therefore correct 

(The Court then proceeded to deal with tbe other questions raised in tbe 
appeal, and concluded by varying the decree of the lower Court in certain 
particulars immaterial for the purpose of the report ) 

Appeal allowed and decree modified 
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APPELLATE CIVIL 

The 17th June, 1886 
Present 

Sm Richard Garth, Kt , Chief Justice, and 
Mr Justice Beverley 

Bhuban Pan and others Defendants 

versus 

Shamanand Dey Plaintiff 

Land Tmwre, Transfer of — Mouraet surbarakan tenure. The mode of buccesaton 
to — Consent of the zamtndar to the transfer 
The tenure known in OriBHa as nvourcbsi svrvarakarx, although recorded in the name of 
a single member, ib descendible to all the heiro as joint heritable property, and cannot be 
transferred without the consent of the zamindar 

The plaintiff brought this suit on the allegation that a certain mouzah within 
his zammdari, which was originally recorded in the name of one Michu Pan 
had since his death been settled with and stood in the name of his son, Karu 
nakar, defendant, as surmrakar , that under the Bengal Government Resolution « 
of the 25th September 1868, the surmrakar was entitled only to collect the rents 
and was not competent to alienate or divide the mouzah without the consent 
of the zamindar , that defendants 1 to 5, the coparceneis of Michu and Karu 
nakar, were not entitled to the property nor had they any right to sell their 
share to defendant No 6 , that Karunakai had by a deed of relinquishment 
transfeired the tenure to the plaintiff (zamindar) and the plaint prayed that 
the kobsJa of ^ale in favoui of defendant No 6 be declared void and khas 
possession of the mouzah be given to the plaintiff 

The Munsiff found that the survarakari was a joint heritable tenure and 
dismissed the suit The lower Appellate Court held [700] that the zammdar 
was entitled on the strenj^th of the deed of relinquishment to re enter on the 
property and gave him a decree 

From that decision an appeal was preferred to the High Court 

Baboo Trailokya Nath Mitter for the Appellants 

Baboo Abinash Chunder Banners ee for the Respondent 

The Judgment of the Court (Garth, CJ, and Beverlei, J) was 
delivered by * 

Oarthy G J. — TKe facts of this case are as follow ^ 

A certain nfouzah in Ahe district of Balasore constituted a mourast 
survarakari tenure reporded in the name of Karunakar Pan, defendant No 7 
It has been found as a fact by both the lower Courts that the tenure was 
previously hdld by his father Micuiu Pan, and by his grandfather Edhab Pan 
Besides Michu, Edhab^left two other sons, who are represented by defendants 
1 to5 . « 

In 1879 the defendants 2 to 5 brought a suit against their cousin, defen 
dAht No 7, for possession«of a share in the tenure, and that suit was decreed 

^ Appsal from Ajjmllate DecMse No 863 ot against the dsoreeof J B Worgan, Esq , 
Officiating Judge of Qattack dated the 7th of January 1S84 reversing the decree of Bab^ 
Baisduith Ghcae, Hsi Bahadur, Munsifi 6f Balaeore, dated the 8th of October 18S3 
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m their favour on 3rd June 1880 Five days pnor to that decree, however, 
namely, on the 29th May 1880, defendant No 7 executed a deed of surrender 
of the tenure in favour of the zamindar, who is the plamtiff in the present suit 
Subsequently, on the 24th September 1881, defendants 1 to 5 sold a share in 
the tenure to defendant No 6 

The plaintifif then brought this suit to have it declared that defendants 2 to 
5 had no interest in the tenure, and that the sale to defendant No 6 was invalid 

The suit was dismissed in the Court of first Instance , but on appeal the 
District Judge held that the tenure was the sole property of defendant No 7, 
who surrendered it to the zamindar , and he accordingly gave the plaintiff a 
decree for khas possession 

Against this decree the defendants 1 to 6 have appealed to this Court 

The question of law arising for our decision is simply this whether a 
mourasi sv/rvarakari tenure in Onssa descends to all the heirs as joint famil> 
property, or to one heir only to the exclusion of the others ^ 

[701] The nature of these tenures was to some extent defined by the 
Government orders of the 25th September 1838 , and in two cases, Puddo 
Lochun Mundle v Lukhun Burrooah (S D A Beports, 1860, Vol II, p 109), 
and Doorjodhon Dasn v Chooya Days (1 W B , 322), it was held that those 
orders were to be recognized as authority in respect of the character or con 
stitution of these tenures 

» Those rules provide that the tenure be recognized as one of the existing 
tenurf*8 of Cuttack , that when the tenure is in the possession of several joint 
survarakarst the Collector may, with the concurrence of the zamindar, select 
one or more to be the recorded “ manager ’ of the snrvarakan , that the tenure 
may under certain circumstances be ** hereditaiy property , ’ but that, whether 
hereditary or not, the tenure cannot be alienated or sub divided without the 
consent of the zamindar 

• 

The effect of these rules, we think, is to place the tenure much on the 
same footing as ordinary tenures, and to constitute it joint heritable property, 
subject to this, that for convenience sake the name of one of the owners is to be 
recorded as the proprietor, who is to act as the manager for the rest, and to be 
directly responsible to the zamindar for the rent The Munsiff states that 
this IS the nature of the tenure as usually understood in Cuttack, and that 
this view has lieen frequently upheld by the Courts No case has been cited 
to us which bears directly on the point, but we think that this is the tine 
meaning of the rules « 

The prohibition against alienation or sub division appears to be directed 
against such a splitting of the tenure as would be effected m this case by the 
sale of a portion of it to defendant No 6 Such a splitting of the tenure 
cannot take place without the consent of the zamipdar * 

On the facts then, as found in this case, we must hbld that defendants 
1 to 6 had an interest in the tenure, which defendant No 7 undenthe circum- 
stances had no authority or power to surrender to the zqmmdar , and we must 
further hold that the sale of a portion of the tenure to defendant No 6, not 
having been made with the consent of the zamindar, is Invalid 

[708] The decree of the District Judge must, therefore, be reversed The 
plaintiff's suit for khas possession will be dismissed, but it will be declared that 
the sale to defendant No 6 is invalid, having been made without the consent 
of the plaintiff zamindar 
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Defendants 1 to 5 will have their costs m all the Courts against the 
plaintiff Defendants Nos 6 and 7 will pay their own costs 

Appeal decreed %n part 
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APPELLATE CIVIL 

^ The 2nd June, 1886 
Present 

Sir Richard Garth, Kt , Chief Justice, and Mr Justice Beverley 


Jogendro Bhuputi and others Defendants 

versus 

Nitt>anund Man Sing Piaintifif 

Hindu law — Inheritance — MttaKshaia — Sudra family 
Dasiputra or wn by a slave qvrl — Eight of survivorship 

In a Sttdra family of the Mitakshara achool, a dasiputra or illegitimate son by a slave 
girl 18 a coparcener with his legitimate brother in the ancestral estate and will take by 
survivorship 

This was a suit for the possession of the ancestral raj and /amindari of 
Killa Sukmda in the Province of Orissa by right of survivorship under the 
Mitakshara law The plaintiff alleged that he was a Kshetn or a member of 
the regenerate class and a son of Ra]a Upendra Bhuputi by a phulbibaht wife. 
Bam Chandra Kala alias Bambhudei , that according to family custom Baja 
Nundkishore Bhuputi by his eldest wife. Bam Nilmoni Patmabadie, succeed^ 
to the ta; and vammdari, but the plaintiff continued to live in commensality 
with him and receive his maintenance , that Nandkishore Bhuputi died on the 
6th March 1878, leaving him surviving three widows and a daughter, and 
under the shastras the plaintiff, as the eldest surviving brother, was entitled to 
succeed 

It was contended on behalf of the defendants, the widows of Nundkishore 
Bhuputi, that the Bajas of Sukmda were not Kshetn but SUdra Khandaits 
that the late Baja had left an adopted son, Jogendro, the minor defendant , 
and that, even, if the adoption [703 J failed, the plaintiff, as the son of a con 
oubine, was not entitled to inherit 

The Court of Firkt Instance (tne Subordinate Judge) found there was no 
adoption, and held that the parties being all Sudrai the plaintiff as a dasiputra 
was under the Mitakshaia law entitled to succeed to his brother by survivor 
ship, and gave a decree 

The defendants appealed to the High Court 

Mr, W C Bonnejyee, Baboo Kah Prasanna Dutt and Dr Ouru Doss 
Bmner^ee, for the Appellants ^ 

The Advocate-General (Mr 0 C Paul), Baboo innada Pershad Bannerjee, 
&boo Amasrendra Nat\ Chattersee, Baboo Kuruna Sindhu Moohetiee, and 
Baboo Jotmdro Gkunder Bose, for the Respondent 

^ Ap&M item bnginal Decree Np 100 of 1SS8, against the decree of W Wnght, Esq , 
Buboidiinate of Cuttack, dated me 29th of March 1983 
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The facts and arguments sufficiently appeal from the Jadjmeilt of 
the Court (Garth, C J , apd Beverley, J ) which was delivered by 

Oarthy C J — The plaintiff in this case sued to establish his title to the 
ra 3 and zamindary of Killa Sukinda in the District of Kuttack The plaintiff's 
father, Baja Upendra Bhuputi, Harichundun Mohapatra, admittedly died on the 
28rd October 1857, leaving (1) a son, Nundkishore by his Rani Nilmoni 
, Fatmabadie , (2) the plaintiff, his son, by a woman called Bambha or Chandra 
Kala , and (3) a third son, Abhirkishore, by another woman called Asih oi 
Baskala He was succeeded in the by his legitimate son, Nundkishore, 
who died on 5th March 1878, leaving no son but tlfree widowed Bams, and a 
daughter by one of them 

The plaintiff claimed to succeed to his half brother Nundkishore on the 
allegation that his mother was a lawful phuLbtbahi wife of Baja Upendra 

The three widows on the other hand set up one Jogendro Bhuputi as the 
heir to the raj, alleging that he had been adopted by the late Baja on the 
18th Apnl 1877 , and they further pleaded that, even if the adoption was 
not proved, the plaintiff could not succeed inasmuch as he was the illegitimate 
son of a slave girl, and that in that case the heirs would be the widows and 
the minor daughter of the deceased , or, if women were debarred from the 
[704] succossion, then Jogendro would be entitled as the next legitimate heir 
of Baja Nundkishore 

The Subordinate Judge of Kuttack who tried the suit found against the 
adoption of Jogendro and gave the plaintiff a decree He came to the conclu 
Sion that the plaintiff being the son of a Sudrapathee hy a slave girl was entitled 
to the succession by right of survivorship according to the Mitakshara law 

Against this finding the defendants have appealed, urging — 

(1) That the Subordinate Judge is wrong in his view of the law , 

(2) That even if his view of the law is correct, he is in error in finding 

that the Baja's family are Sudras (that being the only class among whom an 
illegitimate son can succeed) , and * * 

(3) That the adoption of Jogendro is sufficiently pioved 

The plaintiff respondent on the other hand has filed certain cross objec- 
tions to the effect that the Subordinate Judge should have found that the 
plaintiff's mother was a lawful phulbibaht wife * 

The points therefore that we have to considei are — 

(1) The question of adoption if Jogendro was really adopted by the, late 
Baja, the plaintiff obviously can have no claim to succeed , if, however, the 
finding of the Court below on the question of adoption be upheld, it will be 
necessary then to consider — 

(2) Whether the plaintiff was a legitimate son pf the late Baja by a 
phulbibaht wife , 

(3) If not, whether he is nevertheless entitled to sucfteed on the ground 
of survivorship, as found by the Court below And this .last question involves 
the further point as to — 

(4) Whether the parties are Sudras , 

(1) First as to the question of adoption 

» , 

Baja Nundkishore died on the 5th March 1878, and it appears that a few 
days afterwards the three widows petitioned the Court of Wards to take 
charge of the estate on behalf of the adopted soil, who was, and still is, a 
minor At about the same time the plaintiff applied to have the estate made 
over to him as heir An enquiry was held by Mr Farrer, the Sub-divisional 
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t7083 Officer of Tajpore, w'ho reported to the Collector of Kuttaok on the IStfa 
and 20th March 1878, that the alleged adoption was never really made, and also 
that the plaintiff, as the son of a slave girl, had no right to the succession In 
this conclusion the Collector, who appears to have taken part in the enquiry, 
concurred Ultimately, on the 30th December 1878, the Collector apphed to 
the Civil Court to attach the estate under Begulation V of 1799, and B^ulation 
V of 1827, until some one or other of the claimants should establish his right ^ 
to the succession, and this was done on 6th January 1879 Claims were then 
preferred to the Judge, who thereupon made a fuither summary enquiry, and 
by an order dated I3th October 1879, the Judge (Mr Macpherson) found against 
the adoption A subsequent order bv bis successor (Mr Coghrane), dated 17tb 
February 1880, declared the plaintiff entitled to succeed to the estate, and put 
him into possession These orders, however, were set aside by this Court on 
23rd June 1880, as having been made without jurisdiction, and the plaintiff 
was required to give up possession o( the estate, the various claimants being 
referred to a regular suit to establish their right to the succession The plain 
tiff accordingly brought the present suit, m which the facts have been enquired 
into for the third time 

The Subordinate Judge after noticing the evidence given on this point by 
both sides, sets out four reasons which satisfy him that no adoption in fact took 
place 

These reasons are — 

**lat — An adoption was extremely unlikely at the time as the pregnancy of 
the youngest Bam must {^hen have been known or at least suspected " 

*'2nd — Had there been an adoption, it would naturally have been at the 
Baja's expense, and the expenditure would have been noted in his accounts , 
but, strange to say, those accounts contain no mention of any such 
expenditure 

— The investiture ceremony would also, in case of an adoption, have 
been performed, at the house of the adoptive, and not, as it is admitted to have 
been, at that of the natural parents 

''4th — The adoption, too, would not, I imagine, have been kept a 
secret until after the Baja’s death, as, although there may have [706] been an 
object for concealment prior to the birth of the youngest Barn’s daughter, there 
oe^ainly was none after, and that the adoption should notwithstanding not 
have been mentioned in public seems to me to indicate with tolerable clearness 
that.it could not have been made ” 

The adoption is said to have taken place on the 18th April 1877 , and the 
youngsst Barn’s daughter was born in January 1878 It is scarcely possible 
therefore, that the Barn’s pregnancy could have been known on the date on which 
the adoption is said ,to have taken place Whether the adoption really took 
place on that date is a different matter, but we think there is not much force in 
the first of the aboi^e reasons which are given by the Subordinate Judge The 
other reasons, however, seem well founded, and it is to be observed that, 
although they have been advanced on the occasion of each enquiry, there has 
been no satisfkctory attempt to answer them 

The oral evidence ih support of the adoption is to be found in the deposi- 
tions of — Pundub Thatmanikan, i Paik, p 123 of the Paper book , Baj- 
guru Upendra Purtchanun, the Priest, pp 127, ISO , Dtnobundku Patnaik, a 
Mofiunr, pp 148, 158 9 , »Bawanbundhu Patnaik, a Mohurir, pp 162, 164, 
165 , Madkttb Patnaik, Sherishtadar, pp 172, 177 , Ntlmoni PiUmahadu, 
I)owager widow, pp 189i 199, MarhiUmalt Patmabadu, Dowager widow, 
pp 202, 205 , Sa^a Oour Man Stngh, of Pankud, pp 207, 208 
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This evidence is for the most part general and vaguoi but there are several 
important contradictions as to the performance of the ceremony and the 
invitations sent out, and presents made on the occasion Some importance 
has been attached to the evidence of the Baja of Parikud, who has been 
examined with a view to meet the objection that no one appeared to be aware 
of any adoption before the late Baja's death This Baja says that he met 
Nundki8h<n:e in 1875 at Kuttack, and that he then told him of his intention to 
adopt a son (the translation in the paper book is not quite accurate), and that 
within two years from that time he received an invitation to the ceremony and 
sent presents in return The letter of invitation, however, though said to be 
still in existence, is not produced, while on this and other matters the Baja’s 
testimony is contradicted [7073 by other witnesses Moreover, there seems no 
suflboient reason why Nundkishore should in 1875 entertain the idea of adopting 
a son He was at that time no more than 32 years of age (p 140) He had 
three Banis« one of whom had given birth to a son only the year before 
(p 40) , and another of whom gave birth to a daughter some three years later 
Under these circumstances we are unable to attach any credib to the testimony 
of the Baja of Parikud 

It IS worthy of remark that several important witnesses who are said to 
have been present at the time of the ceremony, and most of whom were 
examined by Mr Farrer and the District Judge, have not been called as wit 
nesses in this suit These witnesses are the following — Padmahib Tikaitra^ 
the father of the so called adopted son Jogendro , Mokund Banpati, the family 
priest , Narstngh Paharau the priest who is said to have negotiated the adop 
tion , Doyamoht Patnazk the late Baja s Dewan, who appears to have denied 
knowledge of any adoption , and Degamber Bajguru a priest still to have 
been present at the ceremony of adoption 

These witnesses were for the most part disbelieved at the time of the former 
enquiry, and in this trial their places have been taken by others, and the points 
on which they contradicted each other have thus been carefully avoided 

Much has been made of the fact that on Nundkishore’a death Jbgendro 
was immediately placed on the giiddee as his successor, and that it was he who 
gave the order for the cremation of the deceased It is said that this was done 
in the presence of the plaintiff who thus acquiesced as it were in Jogendro’ s 
assumption of the ra^ But it may be that the flaintii) was under some 
misapprehension at that time, or he may have been persuaded by the Bams 
not to questiorr the alleged adoption, and it may not have occurred to him until 
later that, if the adoption was set aside, he might possibly be able to secure 
the succession for himself 

Then we also think that some weight must be attached to the fact that, 
when Mr Farrer visited the Rajas of Sukinda and Panchkot m Novembei 1877, 
nothing whatever was said by either [708] of them to lead him to suppose that 
any adoption had either taken place or was in contemplation 

On the whole we see no sufhcient reason td depart from the conclusion 
arrived at on this point by the lower Court, viz , that the fact of Jogendro’s 
adoption by the late Baja has not been established , 

(2) The next point is whether the phtintifi is Jfhe legitimate son of a 
phuJhihdht wife » ^ 

On this point besides the oral evidence adduced bv the plaintiff, the learned 
AdvotMe-Oeneral has drawn our attention to certain documents upon the record 
which show that, immediately after the death of Baja Upendra, the plaintiff 
was represented to be the son of a phulbibaht wife Nundkishore being a 
mmor, the estate was at that time taken under the charge of the Court cf 
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Wards, and the first document we are referred to is a copy list of the inmates 
of the Bajbari, printed at pp 104-7 of the brief, in which Nittyanund Man 
Sing IS entered as a son of a phulbtbaht wife The list, indeed, mentions no less 
than eight phulbtbaht wives, besides a number of slave girls, including Bambha 
Behara and Asili Behara This hst appears to have been given by the Pat 
Bam Nilmoni, to the Nazir of the Collector on the 8th December 1867, when 
be went to take charge of the estate on behalf of the Court of Wards (p 282) 
On the 18th January 1858 certain allowances for the amlah and members of 
the family were sanctioned bv the Commissioner, and in the order of sanction 
(pp. 107 9) we find Nittya*hund Man Sing under the head of phulbtbaht, etc , 
described as the son of Chandra Eala We are next referred to a petition pre 
sented by the Pat Bam Nilmoni to the Commissioner on the 17th December 
1858, m which Chandra Eala is again mentioned as a phulbtbaht and Nittya- 
nund Man Sing as a phulbtbaht son, and lastly a number of receipts have been 
filed showing that maintenance was regularly paid in accordance with the list 
of December 1857 

All these documents, it is said, having been in existence some twenty years 
before the present claim was preferred, are good and suffacient evidence of the 
truth of the plaintiff's allegation that he was the son of a phulbtbaht wife 
Chandra Eala 

[709] On the other hand, it is contended that no reliance can be placed 
on these documents for this reason, that it was the Pat Barn's object to swell 
the maintenance charges, and a phulbtbaht wife would receive a larger allowance * 
than a slave girl, and moreover the Bam was very anxious to prevent the Baja 
Nundkishore from being sent to the Wards Institution m Calcutta, and this 
was another reason why she would purposely swell the maintenance charges 
of the household in order that there might be no sufficient surplus to pay for 
the minor Bajah's education On this point we would refer to the evidence of 
the Mukhtar BajbuUubh Ghose, witness No 6, for the plaintiff (p 35), and 
that of^adhub Patnaik, witness No 14 for the defendants (pp 107 1) It is 
important also to notice that in her petition of the 17th December 1858 that 
Pat Bam speaks of four persons in all, that is to say three Bams and one 
phulbtbaht only, as having had maintenance in the time of the late Baja 
Upendra , 

Under these circumstances, we think that too much weight must not be 
assigned to these documents As opposed to them we have the statement 
made by the woman Bambha herself before Mr Farrer, a statement 
which the Subordinate Judge seems to have considered almost conclusive 
on the point This woman, it is to be observed, is mentioned in the list at 
p 104 as a different person from Chandra Eala, and it can hardly therefore be 
contended that the Mist is correct, and that Chandra Eala and Bambha are 
identical In her statement to Mr Farrer (p 210) Bambha said that Man 
Singh was her son, and that she was never married to Baja Upendra Man 
Singh also admitted *both in his deposition (p 209), and in his petition of 29th 
Api^ 1878 (p 15, 16 of the supplementary papers) that the Bambha who was 
examined was his motjier The^plaintiff has not himself ventured to go into 
the witness box to contradict or eigilain these admissions, and we think, there 
fore, that m the face of them we cannot hold that Nittyanund Man Singh 
was not the son of Bambha Behara or that Bambha Behara was the same 
person as Chandra Eala phulbtbaht We agree with the lower Court that the 
plamtiff's mother was a slave girl and not a legal wife married after the phulbt 
baht form « 
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C7103 We next come to the question whether the plaintiff, as the son of 
a slave girl, is entitled to succeed to the estate on the death of the late Ba]a, 
his legitimate brother 

It IS admitted that, if the plaintiff’s father belonged to one of the regene 
rate classes, his illegitimate son could not under any circumstances succeed, and 
It is therefore of importance to consider in the first place whether the Bajas of 
Sukinda are genuine Eshetryas or belong to the Sudra caste 

In this connection it is to be observed that, while the plaintiff in his plaint 
describes himself as a Khetn by caste, the Bam defendants in their written 
statements allege that the Bajas of Sukinda are Khandait Sudras These 
allegations were probably made on both sides without perceiving the consequendb 
that they might involve Hut it is contended that the fact of Jogendro being 
invested with the sacred thread tends to show that the Sukinda Baja, as well as 
the Panchkot Bajas, belonged to the Kshetrya caste We think that this 
circumstance although well worthy of notice, is by no means conclusive 
upon the point No doubt the Bajas of Sukinda, like other Bajas of Kuttack, 
endeavoured to assume the rank of true Eshetryas, but whether they 
were so m fact is more than doubtful The evidence seems to ishow con 
clusively that they were Ehandaits, but Ehandaits are not necessarily Eshe 
tryas On the contrary, the Suboidinate Judge, a gentleman of much experience 
states confidently that a Ehandait is of the Sudia class, and without going the 
length of confirming that assertion as a universal rule, we think that the evi 
^ dence in this case tends strongly to the conclusion i\hich has been arrived at by 
the Court below that the plaintiff s father was a Sudra 

There is little or no reliable testimony as to bis being Ehetri, whilst on the 
other hand we have seen that the Bams themselves in their written statements 
allege that the Bajas of Sukinda were Sudra Ehandaits, which they would 
probably have been unwilling to do if their caste had been really 
that of Ehetri , and the priest of the family, who is a Brahmin of 80 years of 
age, and who has officiated as the family priest during the time of XJpendro 
Baja, says distinctly that the Bajas of Sukinda are reported to be Ehetris, but 
in reality they are L711] Ehandaits, evidently using the term ''Ehandaits ” in 
contradistinction to “ Ehetris, ’ and thus confirming the view of the Subor 
dinate Judge that Ehandaits are not Ehetris but Sud];as 

Assuming then that the plaintiff’s father was a Sudra and his mother a 
female slave, tHe question is whether, according to the rules of Hindu law, and 
having regard to the fact that the Baja s famil> belongs to the Mitaksljara 
school, the plaintiff is entitled by right of survivorship to succped to the ra^ 
after the death of his half brother Nundkishoie, Upendra’s legitimate son If 
it were a question of heirship^ that is to say, if the plaintiff did not form part of 
the joint family with Nundkishore, and if the raj descended to Nundktshore' s 
hetr^ it IS alleged that Jogendro as the nearest of kin to Nundkishore would be 
heir to the raj in preference to the plaintiff Butf if the plaintiff formed part of 
the joint family with Nundkishore, it is contended that upon Nundkishore’s 
death he became entitled to the raj as he would to any partible^ property by 
survivorship • 

The Subordinate Judge, relying upon the case of Sodi/ v Baiza (I L B , 
4 Bom , 37) has held that the plaintiff is entitled tb succeed to the raj by 
right of survivorship 

On the other hand, we have been referred to*the case of Knshnayan v 
Muttusami (I L B , 7 Mad , 407), in which it was held by a Division Bench 
of the Madras High Court that, although amillegitiixiate son might succeed to 
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the estate of his father, he eoald not exclude any right by survivorship that 
accrued to his father's brother, nor could he sucoe^ to the estate of that 
father’s brother 

In the Bombay case above mentioned, which was the decision of a Full 
Bench concurring with Mr Justice Nakabhai Habidas, the facts were as 
follows — 

One Manajee died, leaving surviving him his two wives Baiza and Sabitri, 
a son Mahadu by Baiza, a daughter Darya by Sabitn, and an illigitimate son 
Sadu by a continuous concubine Subsequently, Mahadu and Sabitn died, and 
the property came into the possession of Baiza Sadu then sued to recover it 

Sir Michael Wbstbopp, 0 J said “ What we have to [7123 consider 
is not what would have been the nghts of the parties if Mahadu 
had died in the lifetime of his father, but what were their rights on the death 
of Mahadu, he having survived his father ^ It appears to us that Mahadu, at 
least from the time of his father's death in 1850 until his own death in 1866, 
and Sadu, were co parceners, and consequently that on the occurrence of the 
latter event the usuaji result of co-parcenary followed, viz , that the surviving 
co parcener took the whole property 

And after considering the authorities he proceeds No special provision 
IS here made by Yijnyaneshvara for the case of the death either of the son of 
the wedded wife or the son of the female slave after the death of their father 
and before partition But the effect of what he has said being, as we think, 
to create a co parcenary between the son of the wedded wife and the son of < 
the female sla^Cf we uciderstand him as tacitly leaving such a case to the 
ordinary rule of survivorship incidental to a co parcenary, and that accordingly 
the survivor would take the whole if the other died without leaving male 
Issue " 

He then goes on to notice what he considers an inconsistency in the Hindu 
law in bringing in the daughter and the daughter s son to share the inheritance 
with th% illegitimate son which be characterizes as one of those arbitrary 
arrangements not uncommon in Hindu law," and in the lesult decides in con 
currence with the other members of the Court that Sadu, the illegitimate son, 
succeeded to the joint estate by survivorship 

In the Madras case," V and S were undivided brothers of the Sudra caste 
F died before S, leaving two illegitimate sons b> a continuous concubine 
S left two widows It was held that although the illegitimate sons of A would 
be entitled to inherit the estate of F, they could neither exclude the light of 
survivorship of'-S nor succeed to the estate of S In that case TUBNBR, 0 J , 
said ** But while we concede the claim of the illegitimate son we are unable 
to uphold the contentioh that he is entitled to take the undivided interest of his 
father He is placecT in the Mitakshara on the same footing with a daughter’s 
son and the conception of ^co parcenary pre-supposes Sapinda relationship 
and a legal marriage Inasmuch as neither a widow, nor a daughter, nor a 
daughter s son, can exclude a co parcener's right [713] of survivorship, it 
appears to us that neither can an illegitimate son do so Another question is 
whether, as illegitimate sons, the^iecond appellant and his brother are entitled 
to succeed to their paternal uncle Spndara Adverting to the several secondary 
sons known to the ancient Hindu law, six of them are declared to be heirs to 
kinsmen in Datta Ghandnka, s V, 22 It follows that illegitimate children 
who are infenor to them itU and who do not exclude the daughter’s son, cannot 
succeed to collateral heirs There can be no relationship between them, as it is 
founded upon the legal marriage^" 



NITTTAKUNP MAN SINOH [1885] > lSi.tU ii OftL 714 


This case to some extent conflicts with the decision of the Bombay Court, 
and we have accordingly done our best to elicit the true principle which under- 
lies the scattered dogmas that are to be found in the text-books on this point 
The text of the Mitakshara is as follows — Chap I, s 12 
Even a son begotten by a Sudra on a female slave may take a share by 
the father’s choice 

But if the father be dead, the brethren should make him partaker of the 
moiety of a share, and one who has no brother may inherit the whole property 
in default of a daughter or daughter’s sons ” 

The questions before us, therefore, appear to be these — 

(1) Assuming the right of the son of a Surda by a female slave to parti 
cipate with a legitimate son in the inheritance upon a partition, does the father fi 
estate after his death become the ]omt property of the legitimate and illegiti 
mate sons in such sort that the right of survivorship exists between them ? 

(2) If so IS that principle of survivorship applicable also to the case of an 
impartiable Baj ? 

It has been contended before us that the right of survivorship only obtains 
in those cases where an interest in joint property is acquired by any member of 
the joint family at his birth, and that a dasiputra cannot have such a right, as it 
IS only by the father s choice or pleasure that he obtains any share at all 

It is further argued that the text in Chapter I, s 12 of the Mitak 
shara seems to place a dasipiUra in the same category [714] and to entitle 
him to the same sort of rights as a daughter or a daughter’s son 
, A daughter or a daughter’s son would not take by survivorship from a son, 
although she or he might take the whole property as hen to the father, and 
upon the same principle it is argued that a dasiputra, although he would upon 
partition share the inheritance with his legitimate half brother to the extent of 
one-half of what the half brother would take, he would not before partition 
succeed by survivorship to the legitimate son, although he might take the 
property as heir to his father 

There is no doubt a very clear distinction in the Mitakshara law between 
taking by heirship and taking by survivorship, and it was contended on the 
authority of certain passages in Varadaraja s ' Partition and Succession ” that, 
although the dasiputra might be entitled to take a half share upon partition, 
he would take it as heir and not by survivorship 

As the question appeared to us to be one of some ’difficulty, we thought it 
right to consult our colleague Mr Justice Mitter upon it, and the conclusion 
at which we have arnved is in accordance with that of the Bombay Court 

It is true that a dasiputra is not entitled to participate in the inheritaAoe 
except at the pleasure of his father, and for thac reason during his father s life 
time it seems admitted that he would have no right to enforce a partition, but it 
was the opinion of Mr Justice Haridas, in the Bombay case that , after his 
father’s death, an illegitimate son could enforce a partition as against his 
legitimate brothers • 

Whether this is so or not it seems to us that the rule laid down in the 
Bombay case is correct, and is most consistent both with jfistice and authority 
If a Mitakshara father leaves several illegitimate sons, although bom of 
different mothers, it seems clear that they would all joiptly participate in the 
property, and would succeed to each other by^survivorship (see Mayne on Hindu 
Law, s 467, and cases there cited) If they can thus sflcceed by survivorship, 
inter se, there seems no reason why they should not succeed in the same way 
to a legitimate half brother * 

[71S] It also appears clear that, when a son has been adopted and a natu- 
ral son is afterwards Wn to the father, the adopted son upon partition would, 
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like a dastputra, take a less share than his natural brother As a rule, he 
would take only one-fourth of bis brother's share, though the law upon that sub- 
ject IS different m different parts of the country , and yet, though he takes upon 
partition a much smaller share than his natural brother, it seems that before 
partition he would succeed to him by survivorship (see Mavne, s 158, and the 
case m 1 Madras High Court Reports, p 49, there cited ) 

This case of an adopted son appears to us very analogous to that of an 
illegitimate son In both oases there is the same sort of imperfect brotherhood 
to the legitimate son, and in both the superior position of the legitimate son is 
recognized by his receiving a larger share upon partition 

We see no reason, therefore, why an illegitimate son should be in a worse 
position than an adopted son as regards his succession by survivorship to the 
legitimate brother It is obvious that practically speaking in a family composed 
partly of legitimate and partly of illegitimate sons, the fact of either a legitimate 
or illegitimate son dying before partition would result in the augmentation of 
the shares of all the survivors upon partition 

As an illustration of this principle let us suppose the case of a Mitakshara 
father dying and leaving him surviving one legitimate son A, and two illegiti 
mate sons B and C On the father s death B and G became entitled each to 
half a son’s share, that is to say A would be entitled on partition 
to obtain a moiety of the estate, and B and C each one fourth But if before 
partition B were to die, and a partition were to take place between A and C, it 
IB clear that A would take two-thirds of the property , whilst C would take one- 
third In other words the share to which B would have been entitled would ^ 
remain a part of the joint estate or common stock, which A and C would divide 
between them In this view A and C would be co parceners, succeeding 
by survivorship to what B might have claimed upon partition Can there 
be any doubt that the same result would follow if A (instead of B) died before 
partition ? Can it be doubted that in that case B and G would take A's share 
by survivorship ? 

It will be found that in the Madras case the point was somewhat 
different from that raised m the present There the question was whether 
illegitimate sons could represnt their father as regards the grandfather’s estate, 
^0 as to exclude the right by survivorship which would otherwise accrue to the 
father* s brother It was held that they could not , and that, although they 
might succeed to their fathr’s separate estate, they could not exclude their 
legitimate uncle in respect of joint ancestral estate In the present case the 
question IS not as between the plaintiff and his fathers bi other, but between 
the plaintiff and his own brother The father alone was solely entitled to the 
estate, and it may be, therefore, thfbt the Madras case does not conflict with 
our present decision 

The next question is, whether the fact that this is an impartible ra; makes 
any difference nu-the application of the pnnciple We think not It has been 
frequently held, and especially in the Shtvagunga case (9 Moore’s 1 A , 639) 
that an impartible taj or zamindari subject to Mitakshara law, though it can 
only be enjeyed by one co-parcener at a time is nevertheless joint property, so 
far that the suocessiqn is governed by the principle of survivorship We 
think, then, that on these ground^ the plaintiff was entitled to succeed to the 
ra^, and we accordingly dismiss the appeal with costs 

Appeal dismissed 

HOTM 

[ This case was afllraied by the Priyy Council in (1900) 18 Oal , IBl 17 I A , 128 Bet the 
notes to that case ] 
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APPELLATE CIVIL 

The 2nd June, 1885 
Present 

Sir Bichard Garth, Kt , Chief Justice, and Mr Justice Mitter 

Budri ^Narain Plain fciff 

versus 

Shoo Koer Defendant 


Seem Hy for co^h — Cwil Procedmo Code (Act XIV of 188?), s 549 ^Appeal 
I ejected foi lonnt of ^ecuritu — Extension of tnne foi qivinq ^ecuiity 
The proper con<ttruction ol s 549t of ihe Civil Procedure Code is that where an appellant 
han been ordered to furnish seountv within \ certain time and that Order has not been com 
plied with, and no application has been made to extend the time within the period allowed, 
the Court is bound to reject the appeal 

This was an application under s 549 of Act XIV of 1882, [717] arising out 
of a report of the Registrar of the Court as to the sufhciendy of a security 
ordered to be furnished 

On the 12th February 1885, the respondent obtained an order directing 
the appellant, within two months time, to furnish secuiity, to the satisfaction 
of the Registrar, for the costs of the original hearing of a suit which had been 
decreed against the appellant, and of the pending appeal against that decision , 
and the Registrar was ordered to report on the sufficiency of the security 
offered 

The Registrar submitted his report, considering the security bffered 
sufficient, hut referred a question back to the Court as to the validity of the 
proposed security, some portion of the property intended to be given as 
security being joint family property 

On the 1st June 1885 the Court decided that thesecunty was bad , where 
upon Mr Oiegoiy applied to the Court to have the appeal dismissed under 
s 549 of Act Xl V of 1882, more than two months having expired since the 12th 
February 1885 \ 

The Court at the request of Baboo Kali Rtssen Sen, who ailpeared for the 
appellant, deferred making an order, so as to give him an opportunity of 
looking into the authorities on the question as to whether the Court had the 
power to extend the time for furnishing security 

* Appeal from Original Decree No 52 of 1883 against* the decree of Moulvie Mahomed 
Nurul Hossein, Khan Bahadoor, Subordinate Judge of Patna, dated 4ihe 2nd of October 1882 

t[Sec 649 —The Appellate Court may at its discretion either 
Appellate Court may before the respondent is called upon to appeat^and answer or 
require appellant to give afterwards on the application of the respondent, demand from the 
seounty for costs appellant security for the costs of the appeal, or of the original 

suit, or of both * ^ 

Provided that the Court shall demand such secunty in all oases in which the appellant 
IS residing out of Bntish India, and is not possessed of any 
When appellant resides sufficient immoveable property wfthin British India independent 
out of British India of the property (if any) to which the appeal relates 

If such security be not ^furnished within such tune as the 
Court orders^ the Court shall reject the appeal ] 

5 CAli —169 lt3T 
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On the 2nd of June Mr Gregory, however, referred the Court to the case of 
Haidn Bat v East Indian ttaitway Go (I L B , 1 All , 687), and m ootiformity 
with that ruling the Court (GARTH, C J , and MlITEB, J ) passed the following 
order — 

We find that it has been decided by the Allahabad High Court, in the case 
of Hatdri Bat v The East Indian Railway Co (I L B , 1 All , 687), that where 
the High Court orders an appellant to give security for costs, the Court may 
extend the time within which it orders the security to be furnished if an 
application is made within that time , but if the security is not given within 
the time ordered by the Court, and no application is made within that time to 
Vixtend the time for giving security, the Court is bound by s 649 of the Civil 
Procedure Code to reject the appeal 

We agree that this is the propei construction of the section, and we 
accordingly dismiss the appeal with cQsts 

Appeal dtwitssid 


notBb 

£ The deoiRion reported above in no longer good 1 iw having been reverted and overruled 
on appeal by the Pn vv Council — ^ee 17 Cal« 512 17 1 A , 1 

Principle applied in other caies — ^ 

The principle of the Privy Council decision has been extended by the High Courts in 
India to Several analogous cases — 21 Bom , 676 (Securit> for costs) , 16 Bom , 263 (Amend 
ment of plaint) , 19 All 240 (Payment of addition'll Court fees) 15 Mad , 384 (Enlargement, 
of time for award) , 6 C L * J , 490 

Statutory provision — 

Section 148 Civil Procedure Code 1908 now provides — 

Where anv period is fixed or granted bv the Court for the doing of any act prescribed or 
allowed by this Code, the Court may, in its discretion, from time to time, enlarge such 
period, even though the period originallv fixed or granted ma} have dxpired ] 

[718J APPELLATE CIVIL 

The 12th June, 1886 
Present 

Mr Justice Tottenham and Mr Justice \gnew 

Hart Defendant 

, verms 

Tara Prasanna Mukherji Plaintiff 

CmI Proceduie Code (Aot XIV of 1882) s 296 — Rateable distribution 
of mlP proceeds — Money decree — Cause of action — 

* Mortgage decree — Mortgagee purchasing under his 
• own dectee, Execution of decree by 

The cause of action giren bv the laiA para but one of s 295 of the Civil Procedure Code 
does not arise until the money has been aotuahy paid over to the person who is alleged not to 
be entitled to receive the sam^ and a suit brought by a person claiming to be entitled tO be 

* Appeal from Appellate Decree No 1845 of 1684, against the decree of B L Gupta, 
Esq , Officiating Judge of Bivbhum, dated the i7th of April 1884, affirming the decree of 
Babc^ Mann J 41 II Chaterji, Subordinate Judge of IhatDistnot, dated the 26thol January 1684 

*1889 
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paid a sbqice of sale proceeds under tliat section and to recover the s^Ame from another to 
whom suoh sale proceeds have been orderded to be paid, if brought before they have been 
actually paid to such other person, is premature and should be dismissed 

h/very decree, by virtue of which money is payable is to that c\tont a “ decree for 
money ** within the meaning of that term as u^jed in s 396 even though other relief maj be 
granted by the decree , and the holder of such decree is entitled to claim rateable distribution 
of sale propeeds with holders of decrees for money only under that section 

There is nothing in s 295 which takes away the right from a mortgagee who has obtained 
a decree upon his mortgage to proceed against the property of his mortagagor other than that 
subject to his mortgage 

Thus the holder of a mortgage decree which directs that the amount be realised from tl|e 
mortgaged property and from the mortgagor personally, is entitled to claim ritoablo distribu 
tion under that section, and is not in the first instance bound to proceed against his mortgage 
security and exhaust that 

A mort|fjPb|(ee who has obtained a decree on his mortgage is not restricted to proceedings in 
the first instance against his mortgage security before proceeding against other property of his 
mortgagor, but when he sells any portion of the property the subject of his mortgage and 
purchases it himself, he is bound, before he can proceed further against the mortgagor or claim 
rateable distribution Under s 395, to prove that there is still a balance due to him, and that 
the property sold and purchased b\ him realized a fair amount, the mere fact of the property 
having been sold at auction not being afone sufhciont to prove its value, and this ought to he 
enquired into most carefully by the Court to which an application is made to further execute 
the decree or to share rateably under s 295 

The plaintiff m this case, on the 17th Falgun 1282 (28th February 1876) 
advanced the sum of Bs 12,000 at compound C7193 interest, to two brothers, 
Hansh Ohunder Ghose and Panchanun Ghose, upon the security of certain 
immoveable property, a portion of which was situated in the Birbhum District, 
and the remainder m the Moorshedabad District These properties were numbered 
respectively 1 and 2 m the schedule annexed to the plaint The amount of 
jama payable to the /ammdar in respect of propertv No 1 was stated 
to be Rs 2,000 The mortgage was to secure the sum of Rs 1^ 000 * 

On the 16th of November 1880 the plaintiff obtained, by consent, a decree 
in the Judge’s Court, Birbhum, against Harish Chunder Ghose and Brajendra 
bala Dasi, the widow of Panchanun Ghose, for the amount of interf^st and 
costs then due upon the mortgage The decree in that su’t was m the following 
tetms “ That the suit be decreed m terms of defendant’s admission, that 
plaintiff do get Tls 5,769-8, and interest during the pendency of the suit Rs 62 
— total. Rs 6,831 8, with interest at 6 per cent per annum from this to date of 
reahisation from the mortgage properties and from defendants personally ” the 
total amount payable to the plaintiff under this decree inclu&ing costs was 
Rs 6,282 4 4 On the 24tb of March 1881 the defendant obtained a decree*^ in 
the High Court in its Ordinary Original Civil Jurisdiction against Harish 
Ohunder Ghose and Brajendrabala Dasi for Rs 16,632 6-6 and costs The 
decree in this suit ordered Harish Chunder Ghosft personally* andBrajendrabala 
Dasi out of the estate of Panchanun Ghose, to pay the amount decreed On 
the 2nd of November 1881 the plaintiff in execution of his decree sold the 
property No 1 and purchased it himself for Rs 1,376, and he claimed that a 
balance was still due to him under his decree of the 161fh November 1880 

The defendants’ decree was transmitted under the provisions of s 223 of 
the Civil Procedure Code to the District Court of Birbhum for execution, and 
certain immoveable properties in the District of Birbhum, viz , Lot Dhaora, and 
also a Bix-anna share in Bhadrapui, which had formerly belonged to Harish 
Chunder Ghose and Panchanun Ghose jointly, aiad were then in the possession 
of Hansh Cbunder Ghose and Brajendrabflia DaSi were attached These pro- 
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pertidfi were not subject to the plaintiff’s mortg^age The plajntiff also attached 
Lot Sbaora. Subsequently he [720} applied to the Birbhum Court for a 
certificate to the District Court of Moorshedabad for the sale 6f property No 2 
and such certificate wa|^ granted, and transmitted to the Moorshedabad Court 
for execution After the institution of the present suit this property was sold 
for Bs 600 

Before applying for execution to the /Moorshedabad Court, the plaintiff, 
who had beeopie aware of the attachment of Lot Dhaora and Bhadrapur, 
applied on the 2nd of Octol^ei^ 1882 to the Birbhum Court for execution of his 
decree by the sale of these properties or for a rateable distribution of the sale 
proceeds in case the properties should be sold by the decree bolder 

On the doth of November 1882 the defendant sold Lot Dhaora and 
Bhadrapur, and the proceeds of the sale, Bs 9,905, were deposited in Court 
On the Slst of March 1883 the District Judge rejected the plaintiff’s apphca 
tion for a rateable distribution of the sale proceeds undei the defendant’s 
execution, and ordered the whole of the money deposited in Court to be 
paid to the defendant, and this order was affirmed on appeal by the High 
Court on the 25th June 1883 On the 3rd of July 1883 the plaintiff instituted 
the present suit, alleging that the reteable amount due to him out of 
the sum of Bs 9,905 was Bs 2,292-5, and praying for payment of this sum, 
or, if it had been drawn by the defendant, for a decree directing plaintiff to 
recover it from him , or for rateable distribution after deducting the amount 
realised by the sale of the property No 2 

On the Slst March 1883 the District Judge, whilst rejecting the plaintiff’s 
application for rateable distribution, passed an older that the money should not 
be then paid out to the defendant in ordei to give the plaintiff an opportunity 
of contesting the validity of his order in the High Court Whilst that order 
staying the payment of the sale pioceeds to the defendant was in force, the 
plaintiff, on the 3rd July 1883, instituted this suit, and applied for and obtained 
an iUjuqotion restraining the defendant from drawing the balance claimed 
out of Court 

The defendant in his written statement, amongst other things, alleged that 
the propert> No 1, vvhich the plaintiff had caused to be sold on the 2nd Novem 
ber 1881, was worth some Bs 40,000, and he contended that inasmuch as the 
plaintiff had himself pur*[721]chased it for Bs 1,376 under hib own mortgage 
decree, his mortgage debt was extinguished, or that at all events he should not be 
allowed to further execute his decree without being made to account for the true 
value of that property He further contended that, having regard to the factthat 
the plaintiff’s ddcree had been transmittea to the District Court of Mooishedabad 
on j^e 17th July 1882 for execution, and that the decree was still in thatCourt 
and no certificate had beSn obtained to show how far the decree had been satisfied 
by the sale of the property in that district, the plaintiff was not entitled to 
apply for execution in the ^irbhum Court, and consequently not entitled to 
maintain this suit He further pleaded that the suit was premature, as at the 
date of its institution he had not received any portion of the sale proceeds 
which still remained in Court, and that the suit could not be maintained under 
s 295 of the Code of Qjvil Procedure He also contended that the plamtifi’s 
decree was not within the terms of ^hat section, not being either a decree for 
money or against the same parties as his, the defendant’s decree 

The first Court gave the plaintiff a decree for Bs 2,037 1 pie, and that 
decree was upheld by the Ijower Appellate Court, the points taken and argued 
in both Courts l^ing substantially the same as those argu^in the High Court 
def^idd^nt now Referred a spei^ial appeid tq the High Court 
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The Advooafce General (the Hon Q C Paul) Baboo Taraek Nath Sen and 
Baboo Jogesktuar Sen for the Appellant 

Baboo Bashbehart Ohose for the Bespondent 

The Advocate^ General — The suit is one under the provisions of s 295 of 
the Civil Procedure Code to recover a share of sale pioceeds to which the 
plaintiff claims he is entitled, and under the provisions of the last para but one 
of that section such suit can only be brought after the sale proceeds have been 
paid to the defendant Here they have not only not been paid, but the plain 
tiff himself by obtaining an injunction has prevented then being paid over, 
therefore the suit is altogether premature and cannot be maintained The 
section only gives the right of action after the money has been taken out of 
Court The plaintifi could not [722] maintain the suit even assuming it was 
only sought to obtain a declaratoiy decree as the Court had no jurisdiction to 
grant such a decree in this case 

In the next place the plaintiff has no right to claim any portion of the sale 
proceeds because his decree was not against the same judgment debtor 
Plaintiff’s decree was against Hansh Chundet Ghose and Brajendrabala Dasi 
personally, wheieas the defendant’s decree was against Hansh Chundei Ohose 
and Brajendrabala Dasi as repiesentative of the estate of Panchanum Ghose, 
and decrees against a person in his personal capacity and against him in a 
lepresentative capacity cannot be said to be against the same judgment debtor 
Section 295, therefore, cannot have any application 

I Then, even assuming that the deciee be considered as against the same 
judgment debtor, the section does not apply, because* the plaintiff’s decree is 
not a “ money decree ” The words “ decree foi money ”, as used in the section, 
must be construed to mean a decree for money simphcitcr, ” and not a decree 
foi money and something more Here the plaintiff’s decree is an ordinary 
mortgage decree The Subordinate Judge has held it to be a decree for money, 
but in one sense all decrees are decrees for money, and the Legislature, bv using 
the expression m the Vay it has done m the section, must taken tj have 
meant to refer to mere money decrees as distinguished from decrees by which 
other relief is granted The cases cited by the Subordinate Judge as establish 
ing his proposition, viz , Liichmi Dai Koori v isman Sing (I L R , 2 Cal , 
213) , Bamdhun Dhur v Mohcsh Chundet Chowdhry (I L B , 9 Cal , 406) , 

II 0 L R , 565) , Fukeet Btu v Chutturdhatee Choufdhry (12 B L R , 613 

note , 14 W R 209) , Badha Kant Boy v Mirza Sudafut Mahomed Khan (21 
W R , 86) , Kristo Kibhote Diitt v Booplall Das& G L B , 8 Cal , 687), are 
clearly distinguishable on this point and do not support the contention tllat 
this IS a money decree within the terms of this section See alsd Debt Charan 
V Ptrbhu Dm Bam (I L R , 3 All , 388) In addition it would not be equitable 
to allow the plaintiff who [723] has a mortgage decree'to^proceed against the 
mortgagor personally or his other property not the subject'* of the mortgage to 
the prejudice of third parties without hrst making^ him exhaast his mortgage 
security — Wall Muhammad v Tutab Ah {1 L R , 4 All , 497) ^ 

Neither is the plaintiff m a position to further execute his decree to the 
prejudice of third parties or other creditors of the mortgagor He^has already 
pnor to this suit sold the equity of redemption lA one of the mortgaged properties 
and himself purchased it at what we say was a gross , undervalue He then 
became both mortgagor and mortgagee in respect of that property He then 
proceeds to sell the equity of redemption in another of the mortgaged properties m 
the same manner after this suit was instituted, and hy means of this injurious 
process he contrives to sell all the mortgaged property subject to his mortgage, 
Durcbases it himself, and then, though be has hifa^secunty, he attempts to execute 
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his decree for the balance against the mortgagor's other property to the preju 
dice of other creditors This mode ot proceeding should not be allowed, being 
contrary to the principle laid down in Nawab Azimut Ah Khan y Joivahtr 
Stngh (13 Moore's I A , 404), and to what are now the provisions of the 
present law (see Transfer of Property Act) IV of 18S2 ss 99 and 67) 
It has also been held by a Full Bench of the Allahabad Court — Oanga 
Sahat V Ktshen Sahat (I L B , 6 All , 262). — that the provisions of that 
Act can be applied to some extent to mortgages executed before it came into 
force, and therefore the plaintiff should not be allowed to execute his decree in 
this way See also Yako<^ Ah Chowdhry v BamDoolal (13 C LB . 272). and 
the Tagore Law Lectures, 1875 76. p 119 Upon all these grounds the 
judgment of the lower Courts was wrong, and the defendant is entitled to have 
the suit dismissed with costs 

Baboo Bashbehary Ghose for the Bespondent — This suit, which resulted in 
a decree in favour of the plaintiff on tne 16th November 1880, was one for 
arrears of interest due upon the mortgage and not for the principal money 
advanced by the plaintiff, which still remains unpaid, and it was in execution of 
that decree that [724] the property No 1 was sold and purchased by the 
plaintiff for Bs 1,376, subject of course to the charge created by the mortgage 
The property sold in execution of the defendant's decree was not subject to 
any mortgage, and the plaintiff, by the mere fact of his being a secured creditor, 
was not precluded from executing his decree against that property, or m fact 
any property belonging to the judgment debtor He was not restricted to 
pursuing his remedy against the mortgaged property in the first instance, and * 
an unsecured creditor could not compel him m the first instance to lealize his 
money from the mortgaged property This Court has invanably refused to compel 
a mortgagee to resort m the first instance to the mortgaged property 

The plaintiff’s decree is a money decree within the meaning of s 295, and 
what 18 known as a mortgage decree is nothing but a money decree It never 
has beep suggested that a holder ot a mortgage decree has n*bt the same rights as 
an ordinary decree holder See Ltichmi Da% Koori v Asman (I L B ,2 Cal , 
213) , Dassee v Nobin Chunder Tarun (24 W B , 305) , Hitro 

Soonduree Dassee Bungshee Mohun Doss (5 W B , Mis 32) , Fukeci Bux 
V Chuitardha) ee Chowdhry (12 B L B 513, note. 14 W B , 209) , Kakc 
Pershad Stngh Nundee v Baye Kishoree Dossec (19 W B , 281) , Badha Kant 
Boy V Mirza Sudafat Mahomed Khan (21 W B , 86). Macpherspn on Mortgages 
(6th Edn ) p 10 

^ The enactment of proviso a to s 295 shows clearly that it is only intended 
to exclude a ntortgagee as such, e c , in his capacity of mortgagee, from sharing 
in the sale proceeds, but it was never intended to exclude a mortgagor who had 
obtained a decree from fiursumg his legal remedy Had that been intended, there 
was no necessity for^ the enactment of that proviso, and it is therefore clear that 
a mortgagee m all other cases than that included in the proviso is entitled to 
the same benefits as are conierred on other decree holders by the section The 
plaintiff’s rigtit to share is thus within the section and not excluded by the 
proviso 

The case of Yako^ Ah Chotbdhry v Bam Doolal (13 C L B 272) is clearly 
distinguishable from tl\is case • 

[725] For the purpose of ascertaining whether the plaintiff’s and the 
defendant’s decree are against the same judgment debtor, you must look to 
what the claim in each suit was, and not be guided s(dely by the form of the 
decree — Ishn^n Chmder Mittery Buksh Ah Soudoygur (Mairsh , 614) mie plain 
tiff’s mortgage was executed by Harish Chunder Ghose and Panchanun Qhose, 

"im 
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and his suit was against the first named and the “ widow ** of Panohanum 
So it IS clear that the estate of Panchanum Ghose was sued and intended to be 
bound by the suit, and whatever form the decree takes it must be hdd to be 
against the same judgment debtors as that of the defendant, both suits, as a 
matter of fact, being against the same parties 

The plaintiff’s suit cannot be said to be premature Supposing the defen 
dant did not choc se to draw out the sale proceeds, he could defeat the plaintiff’s 
nght altogether The law gives the right of action, and the defendant 
says we cannot have a declaratory decree, tl^erefore it comes to this, 
that the defendant has it in his power to prevent the plaintiff availing 
himself of the right the law gives him — a state of things which noCourt«of 
Equity would allow Upon this point see Oogaram v Karttck Chunder Stngh 
(B L B , Sup Vol 1022 9 W R . 514) [Tottenham, J —That case was 
upon the question whether a suit would lie or not, and not upon the question 
when It would he ] The law savs the action will lie, and there is an ordei 
preventing us participating in their sale proceeds , therefore our suit is in the 
nature of a suit to set aside that order, and unless brought within a year 
from the date of the order would be barred by art IS** sch II of the Limitation 
Act It, therefore, lies in the hands of the defendant to defeat our action 
[Tottenham, J — Your suit is not to set aside the order, but is quite indepen 
dent of it ] It must be taken to be one to set aside the order, otherwise we 
could get no relief so long as the order exists Supposing the defendant delayed 
drawing out the money for some six years, and then we sued, could he not 
plead that our suit was barred ^ ^ 

The case of Wooma Moyniee Burmonya v Ram Buk^h Chetlangee (16 W B 
11) IS also an authority for the proposition that this suit will he, and that the 
plaintiff is entitled to succeed 

[7263 The Advocate Oenoal in reply — The plaintiff himself stopped the 
defendant drawing out the money, and cannot therefore complain that he has 
no nght of action He would be entitled to sue at any time, alid he need not 
pray to have the order set aside He would, if successful, recover the money 
from the defendant, and the order would not affpct him 

The case of Ishan Chunder Mttierv Buksh Alt So^agur (Marsh , 614) was 
not a case of a consent decree Here the plaintiff chose to take a decree by 
consent against the widow personally, and he cannot therefore contend that 

his decree is against the same persons as the defendants , 

» 

The plaintiff having himself purchased the mortgaged property must satisfy 
the Court that his claim is not fully satisfied before he can be allowed to fur- 
ther execute his decree It may well be that the property purchased is more 
than enough to satisfy his mortgage and all claims he* may have under it 
Bee Qulab Stngh v Pemtan (I L B , 5 All , 342) . 

In all oases where it has been held that a mortgagee can proceed against 
the person or other property of the mortgagor without first proceeding against 
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the mortgaged property, it has beeu upon the supposition that the nghts of 
third parties are not interfered with Here the question is between the 
mortgagee and a third party, and therefore such oases do Pot apply As to the 
meaning of a ** decree for money,’* see the note to O’Kinealy’s Code of Civil 
Procedure, p 291 In the old Act the words used in s 271 was “ decree ” not 
“ decree for money 

Cur ai vult 

The Judgment of the High Court (TbTTENHAM and AONEW, TJ ) was 
delivered by * 

JLgneWi J I who, after ^stating the facts, proceeded — The first ground of 
appeal taken before us was, that the suit is premature The suit is based on 
the provisions contained in the last paragraph but one of s 295 of the Civil 
Procedure Code 

That section provides for the rateable distribution of assets among 
holders of decrees for monev, and the paragraph in question provides that, 
if all or any of such assets be paid to a [727] person not entitled to 
receive the same, any person so entitled may sue such person to compel him to 
refund the assets ” It is contended for the defendant, that as the amount 
sued for has admittedly not come to his hands, the suit cannot he, as he cannot 
be called upon to refund ’ what he has never received , that the cause of 
action arises upon the receipt of assets by the person alleged not to be so entitled 
to receive them , and that when assets have not been received there can 
be no refund For the plaintiff it was argued, on the authority of Goqaram v 
Karitck Chunder Singh (B L B , Sup Vol, 1022 , 9 W E , 614) and Wooma 
Moyee Burmonya v Bam Buksh Chetlangee (16 W B , 11), that it is necessary 
in such a suit as this to set aside the order of the Court directing the payment 
of the money , that unless the suit is brought within one year from the date of 
such order it will be barred under art 13, sch II of the Limitation Act, which 
provides a period of one year for a suit to alter or set aside a decision or order of 
a Civil Court in any proceeding other than a suit, such period to be calculated 
from the date of the decision or order sought to be set aside , and that, if the defen 
dant’s contention is correct, it would be in the power of any person to whom assets 
have been wrongfully ordered to be paid, by refraining from drawing the mone> 
out of Court, to debar the*«f)etson entitled to the assets from his remedy In 
the first place no persop would be allowed to avail himself of the plea of 
limitation under such circumstances, for that would be to allow him to* benefit 
himself by his own wrong m the next place, it was by the plaintiff’s own act 
that the defendant was prevented from drawing the money in suit out of Court 
Thh words of the section are clear, and we are bound to give them their ordinary 
meaning The 'section says that a person entitled to assets paid to another not 
entitled to receive them ^ma> sue such person to compel him to refund The 
cause of action does qotl therefore, arise until the money is paid, and we think 
that this suit IS premature and must be dismissed for that reason 

The next grodnd of appeal is based on the first paragraph of [728] s 296 
which provides that, whenever assets are realised by sale or otherwise in 
execution of a decree, and more persons than one have prior to the realization 
apphed to thh Court by which such assets are held for execution of decrees for 
money against the same judgment-debtor and have not obtained satisfaction 
thereof, the assets, after deducting the costs of the reahzation, shall be divided 
rateaUy among all such persons ” 

The decnree in the plaintiff’s suit on his mortgage was against Hansfa 
Ohunder Ohpse and Brajendrabala Dasi ** personally,” and the decree in the 
defendant's suit directed Hansh Ohunder Ohose personally and Brajwdrabala 
Dasi out of the estate of Panohdbun Ohose to pay the amount decre^, and it 
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IS argued tljiat decrees against a defendant personally and against the same 
defendant in a representative capacity, are hot decrees against the same ]udg 
ment-debto;:, ’ and that therefore the plaintiff is hot entitled to ask for a rateable 
distnbution of assets between himself and the defendant As we are of 
opinion that the suit must be dismissed as premature, it is not necessary to 
decide this point, but, if it was necessary, we should decide it in favour cf the 
plaintiff 

The last ground of appeal which was relied upon was as to the meaning of 
the words ** decrees for money” in s 296 It was argued for the defendant 
that a mortgage decree is not a decree for monef ’ within the meaning of the 
section, but that the only decrees included in those words are decrees for money 
Bimpliciter , and that, although a mortgage decree sounds in money, it is not a 
decree for money unless the mortgagee abandons his hen upon the mort 
gaged property It is further argued that, if he does not abandon his hen, he is 
bound m equity to proceed against the mortgaged property in the first instance, 
and exhaust that before proceeding against the mortgagor's other property , and 
that the English rule that a mortgagee may proceed on all his remedies at 
once does not apply m this country 

Now, under an ordinary mortgage decree, the mortgagee is entitled, if he 
cannot obtain satisfaction from the mortgaged property, to take out execution in 
the same smt against other property of the mortgagoi It is not necessary that 
he should [ 729 ] bring a fresh suit for the balance Then, is theiae anything in the 
section tota^ke away this right of the mortgagee to obtain satisfaction against other 
property of the mortgagor when there are other creditors ? The section 
piovides that, ** whenever assets are realized by sale oi» otherwise in execution of 
a decree, and more persons than one have, prior to the lealization, applied to 
the Court by which such assets are held, for execution of decrees for money 
against the same judgment debtor, and have not obtained satisfaction thereof, 
the assets, after deducting the costs of the realization, shall be divided rateably 
among all such persons ” Foimerly the first attaching creditor was allowed 
to pay himself out of the proceeds of sale of property which he had attached 
to the exclusion of other attaching creditors That has been done away with, 
and the rule now is, that all attaching creditors shall share rateably Then 
the section provides that, when property is sold subject to a mortgage, the 
mortgagee as such shall not be entitled to share m any surplus The reason 
for this IS, that in such a case the mortgagee is secured, and he cannot be 
entitled to mq^e than his principal, interest and costs Then the section 
provides for the sale of mortgaged property free from the mortgage, an^ for 
the distribution of the proceeds of sale when the mortgaged property is solff in 
execution for the discharge of the mortgage ’ 

The object of the section appears to us to be to provide for the rateable dis- 
tnbution of the assets of a judgment debtor among all persons who have obtained 
decrees ordering the payment of money to them from *the judgment debtor , 
and the fact that a person, who has obtained suc^ a decree, ‘also holds security, 
or IS entitled to any other relief under the decree is immatenal There is, 
therefore, we think nothing in the section which takes away the right of a 
mortgagee, who has obtained a decree upon his mortgage, to paroceed m the 
same suit against property of the mortgagor not subject to the mortgage when 
there are other creditors — nothing which i^ows that the only persons entitled 
to share rateably in the proceeds of sale of property sold in execution of a 
decree are those who have obtained decrees for money only We think, there- 
fore, that every decree, by virtue of which money Is payable, is to that extent 
a decree for money,” viithin [780] the meaning of the section, even though 
other relief may be granted by the decree , and that the holder of such a decree 
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IS entitled to claim rateable distnbution with holders of decrees for money only 
If it were not so, and if tho bolder of a mortgage decree, or of any decree under 
which money was payable and other reli^ granted, was held not to be the 
holder of a decree for money, this result would apparently followy that before 
he could claim rateable distribution he would be obliged to sue again for his 
money only This could hardly have been the intention of the Legislature 

The next question is, whether a mortgagee is bound m eqmty to proceed 
m the first instance against the mortgaged property, and to exhaust that, before 
he can claim to come in an(^ share rateably with other creditors We have not 
been referred to any authority for this proposition, and we do not know of any 
reason why the English rule that a mortgagee may proceed on all his remedies 
at once shoud not be applied in this country But it is clear that when a 
mortgagee has sold any portion of the mortgaged property under his decree, and 
has purchased it himself, he is bound, before be can proceed further against 
the mortgagor, to prove that there is stiH a balance due to him, and that the 
property sold realized a fair amount, and this ought to be enquired mto most 
carefully by the Court to which the application to share rateably is made 
The mere f aqt that ther property was purchased at auction is not alone sufficient 
to prove its value, where the mortgagee himself is the purchaser It would 
manifestly be inequitable to allow a mortgagee to buy in the mortgaged 
property at auction for a sum far below its real value, and then to go on 
against other property of the mortgagor to the injury of other creditors In 
this case no inquiry seems to have been made as to the value of the mortgaged 
property The Munsif merely says There is nothing in the record or in the 
conduct of the parties whibh goes to prove that the properties fetched inadequate 
and unfair prices, or that the sale benefited the debtors ” And the District Judge 
does not refer to the point at all The defendant, in his wntten statement, 
alleged that the property No 1 was worth Bs 40,000 at least, and the lower Courts 
should have raised an issue upon this and have enquired [781] mto the valile 
We think, apart from this, that there is matter upon the record, and 
upon thb plaintiff's own case, which shows that this property was sold 
for far less than its real value. The amount of paint jama payable to the 
zamindar m respect of the property is stated in the schedule to be Bs 2,000, 
Taking the property at ten years purchase, a very low valuation, it appears 
to be worth at least Bs^ 20,000, that is to say, more than sufficient to 
cover the whole of the plaintiff’s claim for principal, interest, and costs 
Moreover, the mortgage was for Bs 15,000 at compound interest Bs 12,000 
was donly actually advanced^, but it is not likely that the plaintiff agreed to 
advaffioe Bs 15,000 at compound interest upon property which, according to 
his case now, was worth only between Bs 16,000 and Bs 17,000 If we had 
not been of opinion that the suit must be dismissed upon the grounds already 
stated, we should havg sent it back to the Munsif for enquiry as to the value 
of the property The appeal is allowed with costs and the suit is dismissed 

* Appeal allowed 


^ 1IOTB8 

[ I. MtURB OF SUIT UMDBR SROTltR IN (SROTIOR 7S, C P 0 1908)— 

It has been held that «a suit undef the last para but one of section 295 of the Civil 
Procedure Code, 1882 ( section 73, Civil Procedure Code, 1908), is a suit for money had ajud 
received, and that the period jf limitation is three years from the date of the receipt of the 
assets by thb d^endant— see 23 All , SIS. 822 29 1 A 203 7 M L J, 277 As to suits 
for declaration that a rival decree is collusive, see 8 0 L J 885 
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II MOIIVTDIOBBI— 

Th0 view taken m this case (11 Gal , 718) has been followed by the Madras High Court 
i»id it has been held ihat a decree directing a sale of the moriigaged property in default of 
payment of money, is a monev decree within the meaning of neotion 295 See 20 Mad , 
107 , 28 Mad , 224 (a dase under section 280 of the Gode of 1882) , 28 Mad , 478 (F B ) 15 
M L J«, 126 (a case uniter section 258 of the Code of 1882) 

But the Calcutta High Court holds in its later decisions that a decree which directs the 
sale of the hypothecated property in default of payment of money, is not a decree for the 
payment of money within the meaning of section 295, unless it renders the mortgagor also 
personally liable See 25 Cal , 580, 27 Cal , 285, (1918) 20 T C , 629 17 C W N , 1039 (mort 
gagee required to exhaust his security first) 

The Allahabad High Court takes the same view as the later decisions of thej] Calcutta 
High Court— see 16 All 418 , 22 All , 401 , also see 10 All , 85 

Statutory Provwi<m — 

The conflict must now be deemed set arrest, in view of the language of Or 21, rule 20, 
which shows that a decree for sale in enforcement of a mortgage cannot be generallv treated 
as a decree for the payment of money, thereby practically giving effect bo the later Calcutta 
and Allahabad decisions 

III (MORTOiaEB) DEGREE-HOLDER— EXECUTION-PURCHASER— 

This case must be deemed overruled in so far as it lays down that a mortgagee who has 
obtained a mortgage decree and after obtaining leave to bid at the sale held m execution of 
such decree has become the purchaser, stands in a fiduciary position towards his mortgagor 
For it has been held by the Pnvy Council that leave to bid puts an end to the disability of the 
mortgagee and puts him in the same position as any independent purchaser See 16 Cal , 
682 (PC ) , 16 Cal , 182 19 Cal , 4 , 18 Mad , 158 , 24 Mad , d6 18 All , 81 , 22 All , 284 , 
24 Mad , 85 1 


[ilCal 7811 

APPELLATE CIVIL 

The 3rd June, 1885 

Present 

Mr Justice Frinsep and Mr Justice Grant 

Mathura Das Judgment debtor 

versus 

Nathuni Lall Mahta and another Decree holders 


Sale in ^cecution of decree — Civil Procedure Code (Act XIV of 1882), 
ss 294, 311 — Decree-holder bidding at sfible without^ permission 
of the Court — Substantial injury, , 

Under the terms of s 294 of the Civil Procedure Code, it is discretionary with the Court 
to set aside an execution sale at which the decree lielder has bi^ and purchased without first 
obtaining permission from the Court so to do , |md in dealing with such a case, the Courts, 
although considering the matter as an irregularity in the * conduct of the sale will not 
interfere with the sale, unless it can be shown that the judgment-debtor has suffered some 
substantial injury arising from such irregH^anty • 

* Appeal from Order Ko 420 of 1884 against th^irder of Baboo Bam Pershad, Subor 
dinate Judge of TilRbot, dated the 18th of November ]Ste4 
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Q]N tho 16th June 1884 the right, title and interest of one Mathura Das in 
qfrpain mouisabs was put up for sale in execution of a decree for Bb 19,460 
obtained against him by Natbuni Lall Mahta and others At this sale the 
dpcree^holders themselves [782] purchased the mouzahs in question for a sum 
of Es 14,550 They, however, bad not obtained from the Cfourt permission to 
bid at the sale 

The judgment-debtor applied undei s 311 of the Code of Civil Procedure 
to have this eale set aside on the grounds (1) that the sale proclamation had 
not been properly made , (2) that the property had been sold at a veiy low 
pnce, it being worth over two lakhs six thousand, exclusive of a pucca house 
worth another lakh of rupees , (3) that the decree holders had not obtained the 
permission to bid at the sale 

The Subordinate Judge found that the sale proclamation had been properly 
posted and published , that the small price bid for the property could not 
therefore be said to be due to want of notice of the sale, but was probably due to 
the fact that these very mouzahs were also advertized for sale in satisfaction 
of a decree for eight la^hs of rupees obtained against the judgment debtor by 
the Maharajah of Durbungah , and that, although the decree holders had not 
obtained permission to bid at the sale, under the circumstances of the case it 
did not seem proper, the judgment debtor having suffered no substantial injury 
from the irregularity, to set aside the sale merely for this reason , he, there 
fore, disallowed the objections and held the sale to be good 

The judgment debtor^ appealed to the High Court on, amongst others, the 
ground that the decree holders having bid and purchased without the permis 
Sion of the Court, the sale ought to be set aside 

Baboo Umakah Mukerjee for the Appellant 

Baboo Mohesh Chunder Ckowdhry and Baboo Saligtam Singh for the 
Respondents 

The Order dt the Court (Prinsep and Grant, JJ ) was as follows — 

Under the terms of the third para of s 294 of the Code, it is discretionary 
with the Court of execution to det aside a sale in which the decree holder has 
purchased without the permission of the Court having been first obtained In 
dealing with such a matter, which we regard as an iiregularity in conducting 
the sale, it should be taken into consideration whether any substantial [738] 
injury has resulted, that is to say, whether, by reason of the decree 
holddr being the purchaser without permission of the Court previously obtain 
ed, an inadequate price has been realizea at the sale The judgment debtor, 
appellant, has been unable to show us chat the judgment of the lower Court, 
in holding that there ^yas no such substantial injury, is incorrect There are 
other irregularities alleged by the appellant in publishing the proclamations , 
but it is unnecessaiV to consider them having regard to the finding that no 
substantial injury has j'esulted at the sale 

The appeal is dismissed with costs 

* Appeal dismissed 

. • 

. NOTES 

I DBCEEB HOLDER BIDDING AT SALE WITHOUT LEAVE OF COURT— EFFECT- 

The words ** the Court ma\ it thinks fit, set aside the sale,** show that a purchase by 
the decree holdr^r without permission is not tpso Jack) void such purchase is valid until it is 
set aside-^see 11 Bom , 568 , 21 Cal , 554 (556^ 
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In detennining whether the sale should be set aside the Court should have regard to 
the adequacy of the price If the price is inadequate or any other substantial injury is 
made out, the sale can be set aside even after its confirmation, see 32 Mad , 242 

OHE DECREE-HOLDER OBTAINING LEAVE AND PURCHASING 

It has been held in a recent decision that, where one of several joint decree holders 
applied for execution on behalf of his co decree holders and afterwards obtained leave for 
himself to bid and purchased the property, the purchase mone} being equal to his share of 
the decree amount, the Xso decree holderh were entitled to recover their share of the property 
purchased see 33 All , 563 11 Ind Cas , 517 (F B ) ] * 

CliCal 788] 

APPELLATE CIVIL 

The 23rd Jtme, 1886 
Present 

Mr Justice PRinsep and Mr Justice Grant 

Guru Pershad Singh and another, minfbrs represented by their mother 
Sunderbasi Koer and another Plaihtifis 

versm 

Gossain Munraj Pun and another Defendants 

PrcLctice — Guardian —Parties — Next friend — Married woman- 
Civil Procedure Code (Act XIV of 1882), h 457 

In a suit brought by minor sons against their father, their mother cannot act as nexv 
friend 

This was a suit by Guru Pershad Singh and Thakoor Pershad Singh, 
tilinor sons of Jhika Singh (through their mother and guardian MiJbsamut 
SunderbdiBi Koer), and their mother Sunderbasi Koer against the said Thika 
Singh and Gossain Munraj Pun, the latter being a person to whom certain 
property was mortgaged b> Jhika Singh Thd plaintiffs and the defendant 
Jhika Singh formed a joint and undivided Hindu^ family governed by the 
Mitakshara law 

The plaintiffs alleged that the mortgaged property was the ancestral pro- 
perty of the family, which the defendant Jhika Singh, a vagabond and a 
spendthrift, had mortgaged for the purpose of raising money to sjiend in int&i- 
cating dnnks, and licentious pleasures The Subordinate Judge disbelieved the 
[734] evidence and dismissed the plaintiffs’ suit with costs The plaintiffs 
appealed to the High Court At the hearing an objection^ was taken that the 
mother of the minors could not be their guardian for the purposes of the suit, 
and that the proceedings were bad ab initio t * 

Baboo Karuna Sindhu Mookerjee for the Appellants 

Baboo Kishort Lai Goswami for the Bespondents ^ 

The Judgment of the High Court (I^rinsep and Grant, JT) was 
delivered by 

Ppinsepi J — This suit has been brought by two* minors represented by 
their mother, and by the mother herself, against their father, and one who 
has obtained a decree against him, to obtam the exemption of their shares m 

* Appeal from Origmal Decree No 61 of 1884, against the decree of Baboo Dinesh 
Chunder Bai, Bai Bahadur, Subor^lbate Judge of Gya, dated the 20th of December 1883 
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oeitam ancestral property from sale in execniloa ot tiiattieeree Urn emt Ims 
been dxstoisebd by the Court of First Instanee, tend l^e plaintiffs tete the 
appellants 

An objteotion has been taken before ns for the first time that, as 
the person appointed to be guardian of the minors for the purposes of this 
suit 18 their mother, a mam^ woman, they are not properly represmited, and 
the proceedings are bad ab %mt%o 

The tenns of s 45? of the Code of Oivii Prooedure are clear in deolanng 
that ** no married woman pan be so appointed *' 

It might, therefore, happen that if the minors were unsuooessful in the 
present litigaition, when they come of age they would claim the right to sue 
again, on the ground that they were not bound by any of these proceedings, 
which were not taken before by one properly representing them , and they 
might also claim to be exempted from all costs incurred in this suit 

The objection should have been raised in the first Court, but the Subordi 
nate Court should, without any objection being made by the defendant, have 
taken notice of it, although the matter was one which might readily escape his 
observation The fact that the case has proceeded so far cannot affect our 
action except in the matter of costs, for the defendants clearly should not 
obtain costs for proceedings unnecessarily taken when they were partly to 
blame for the result 

[78S] We*mu8t, therefore, declare the proceedings to be null and void so 
far as the minors are concerned ^ 

We have, however «to consider the case of the other plaititifi, the mother 
Having regard to her position m the matter under litigation, the comparatively 
small interest that she individually lepresents, and the confusion which would 
result in a suit brought by her alone, if indeed that were possible in the absence 
of the minor sons as parties to it, and on this point we would express no 
opinion, we think that we should allow her to withdraw from it with liberty to 
bring » fresh sijit The plaint will be returned We allow no costs in this or 
the lower Court 

Judgment for defendants 


NOTB8 

tl MARRIED WOMAN K% NEXT FRIEND OF A MINOR— 

Under the Code of 1882, a married woman could be appointed as the neat friend of a 
minor m a smt The view taken in 11 Gal , 733, was OYemiled by a Full Bench of that 
Court in 17 Cal , 468 (F B ) *' 

II MARRIED WOMAN A8 OUARDIAR AD LITBM OF A MINOR— 

Under thaCode of 1882, section 467, a married woman could not be appointed as the 
guardian ad litem of a mi^or defendant If the minor was so represented, the whole proceed 
mgs should be set aside^s null and void See 6 G L J , 36 , 23 All , 469 

STATUARY CHANOtf 

Under Order 32, rule 4, sub-rale 1, a marned woman s disability in this matter is com 
pletely removed and she maj* be appointed the next fribnd as well as the guardian ad hfem 
of a minor ] « 
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APPBUiATB CIVIL 

The 28th August, 1886 
Pbbseht 

Mb Ttjstice Pbibsbp and Mb Justice Grant 

Id the matter of Brojeshwan Dasi Defendant 

versus 

Guroo Chum Das Plaintifi 

Ctvtl Procedure Code {Act XIV of 1882), s 661 — Cross appeal — Bespondent 
eross-appeahnq in, formA paupens 

A plaintiff who has obtained leave to sue %n forma pauperta, and has been successful in 
obtaining a decree for a portion of his claim, but has failed as to the other portion is not 
entitled, on an appeal by the defendant, to be heard tn forma paupe^rtn on cross appeal as to 
the portion of his claim decided against him in the lower Court 

One Guroo Churn Das brought a suit Against his motherone Brojeshwari 
Dasi, tn formd puperts to recover certain moveable and immoveable property 
which he alleged belonged to him by right of inheritance This suit was 
valued at Bs 25,965, and in it the plaintiff obtained a decree for the immoveable 
e property, but his claim to the moveable property was dismissed for want of 
evidence * 

The defendant appealed to the High Court against the decree, and prior to 
the heanng of the appeal (and within time) Guroo [736] Churn Das appeared 
before the Deputy Registrar to file a cross appeal tn forma pauper%s^ with 
regard to the part of the decree which dealt with the moveable property 

The Deputy Registrar, being of opinion that there was no provision in the 
Code for cross objections being heard tn forma pauperts, submitted the matter 
to the Court with the following remarks — 

This 18 a memorandum of objections under s 561 of the Civil Procedure 
Code, presented by the respondent tn forma paui^eru It is valued at 
Bs 8,125, indicating an advalorem fee of Bs 405 The Code provides for 
pauper plaintiffs and pauper appellants {see Chs XXYI and XLIV), but makes 
no provision for pauper defendants or respondents It is a question whether 
the memorandum of objections engrossed on plain paper can be admitted K>n 
a similar reference made by me in 1868, viz , Bashomonee Dossee v Chowdhry 
Jurmosoy Mulltck (9 W. B , 356), Mr Justice Jackson held as follows — * 1 
think at present that there is no reservation in favour* of pauper respondents 
{see note (a) to article 11 of schedule B annexed to Act XXYI of 1867] , but 
that the party desiring to object, must, if he desjres to be heajrd as a pauper, 
file a cross-appeal This, however, need not prevent the objection being filed, 
as the law only provides that the Court should not hear till the stamp dutv is 
paid , and therefore it is at the heanng that the question will havelK> be raised ' 

It does not appear from the judgment that wa4 afterwards passed on 
the appeal to which the cross objection relates, that 4ihe question was either 
raised at the heanng or decided See Chowdry Junmert^oy MulUck v Basmoyee 
Dossee (10 W B„ 809) ^ 

*Cinl Older No 1329, on Deputy BegiBtrar^a report on memoiandum of objections in 
ajplieal from Onginal Decree, No 384 of 1886 

mi 
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'* The memorandum of objeotiions will, it is presumed, have, with reference 
to s 16 of the Court Fees Act, to be admitted , but it will not be heard until 
the respondent shall have paid the additional fee which would have been 
payable had the appeal comprised the part of the decision objected to *' 

Baboo Jby Oobtnd Shome for the Petitioner 

[787] The Court (Pbiksbp and Grant, JJ ) passed the following 
order — 

We have no power to remit the stamp duty in the matter 

Apphcatton refmed 

[ Note — See, however, Shoakt Buahan Chand v Ortah Chunder Talookdar ant^ 
po 694 and Doorgah Churn Daaa v Nxttokalh Dosaee, I L R , 5 Gal , 819 ] 


NOTES 

[See also 8 Mad 214 . 1 ^om , 75 INLB 33 1 
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CRIMINAL REVISION 


The 20th July, ISS'i 
Present 

Mr Justice Prinsep and Mr Tustice Grant 

In the matter of the petition of Rajendro Chunder Roy Ghowdhry 

and another 

Recognizance to keep the peace — Power of a District Magi Hi ate to call on a 
person residing in another district to furnish security — Criminal 
f Procedure Code (Act X of 1882), s 107 — Procedure 
The provisions of s 107 of Act X of 1882 do not empower a Magistrate to issue process 
on persons not residing within the limits of his district 

The proper course for a Magistrate to pursue, where he believes tha^ certain persons 
who are resident beyond the limits of his district are likely to commit a breach of the peace 
within hiB district, is to cause information of the fact to bo given to the Magistrate within 
whose district such persons reside, and to produce evidence in support of such view, in order 
that proceedings may be taken against them by a Court which has jurisdiction 

RaItendro Chunder Roy Ghowdhry and Mohima Chunder Roy Ghowdhry, 
two zammdars) residents of Furreedpo^-e, holding property both in Backergunge 
and Furreedpore, managed by agents were called upon by the Joint Magistrate 
of Backergunge to shpw cause why they should not be bound over to keep the 
peace for one year, by entering into a recognizance bond with sureties for 
Rs 20,000 ‘ c 

The Joint Magistrate found that these persons were likely to commit a 
breach of thcj^ peace in the district of Backergunge, and ordered them each to 
execute a bond with sureties to amount of Rs 5,000 to keep tU9 peace 
for cme year The zaihindars applied to the High Court tc have the c^er set 
[78Sj aside on the ground that, aslihey were residents of Furreedpore, the Joint 
Magistrate of Backergunge bad acted without jurisdiction in binding them down 
to "keep the peace This objection was also taken before the Join t Magistrate 

* Onmiaal Revision Case No 260 of 1885, agaiirist the order passed by Mr L P Sherns, 
Joint Magistrate of J^kergunge, date^ the 16th of May 1885 
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Baboo Doorga Mohun Dass foi the Petitioner 
Baboo Chundef Kant Sen for the other side 

The Judgment of the Court (PbikSRP and Grant, JJ ) was delivered by 
PrinaePt j — The order binding over the petitioners to keep the peace 
must be set aside It appears that these persons were not within the jurisdio 
tion of the Magistrate of Backergunge, but that they were within the jurisdic 
tion of the Magistrate of Furieedpore, and it has been found that they are likely 
to commit a breach of the peace within the district of Backergunge Under such 
circumstances, as held by a Full Bench of the \llalAbbad High Court in the case 
of Joy Prokash Lall (I L B , 6 All , 26) and several decisions of this Court, 
these persons cannot be bound over by the Magistrate of Backergunge The pA> 
per course for him to take if he thinks there is evidence that they are likely to 
commit a breach of the peace within the district of Backergunge, is to have 
information laid before the Magistrate of Furreedpore, and have evidence m 
support thereof forthcoming, so that proceedings may he taken by a Court of 
competent jurisdiction 

Order set ande 


NOTES^ 

[ POWER OF A MAGISTRATE TO CALL ON A PERSON RESIDING IN ANOTHER DIS 
TRICT TO FURNISH SEOURiTY-- 

The terms of section 407 do not authorize a Magistrate to bind over a person not residing 
within the limits of his district See 6 All 26 (F B ) 2*) Bom 32 14 All , 49 12 Gal , 

133 , 

Temporary residence nuffident to qvoe jurisdictton — 

It has been held that if during the temporary residence of the accused he commits any 
act likely to cause a breach of the peace, a Magistrate has jurisdiction although the accused 
permanentl) or habitually lesides in another district See 24 Cal 344 1 C W N 12^ ] 
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APPELLATE CIVIL 

The Ibth July, 1885 
Present • 

Mr Justice Tottenham and Mr Titsticf Agnew 

Ram Chand Dutt Defendant 

veisus 

Mosai Santal Plaintiff * 

Small Gau^e Cotni, Mofussil — Act XI of 1865, ^ 6 — JumHtction — Smt for 
refund of rent voluntarily paid to a wrong person 
A Mofussil Court of Small Causes has no juri sdiction under s 6 of A^t XI of 1865 tu 
entertain a suit for a refund of money paid as rent which it is found that the pa>ment 
was made to a wrong person voluntanly, and under no mistake as to that person being 
entitled to receive it but with the object of defrauding an intermediate tenure holder 

CT891 The plaintiff brought a suit in the Midnapore Court of Small Causes to 
recover from the defendant a sum of money which he alleged he had paid to 

^ 0ml Rule No 602 of 1885 against an order passed by Baboo Behan Lai Mullick, Judge 
of the Court of Small Causes at Midnapore, dated thedOth of January 1885 
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the defendant under duress It appeared from the proceedings m the Small 
Cause Court that the defendant admitted the receipt of the money, but alleged 
that the plaintiff was his tenant, and that no duress was used , and contended 
that the Court had no jurisdiction over the case under s 6 of Act XI of 1866 
The plaintiff, on the other hand, alleged that he was not a tenant of the defen- 
dant s, but of an intermediate tenure holder The Judge of the Small Cause 
Court held on the merits of the case that the intermediate tenure holder was 
the landlord of the plaintiff, and that therefore the defendant was not entitled 
to collect rent from the plaintiff , that no duress had been used when the pay- 
ment was made, but that Ihe payment was made voluntarily and under no 
mistake, probably with the intention of defrauding the intermediate tenure 
holder, and he therefoie ordered the defendant to refund the sum paid On 
the question of jurisdiction he held that the case of Collector of Cawnpore v 
Kedan (I L E , 4 All , 19) was a sufficient authority to show that a Small 
Cause Court had jurisdiction over such a suit 

The defendant then applied to the High Court to have the order of the 
Small Cause Court set aside, on the ground that the Court had no jurisdiction 
to hear the case it not being one cognizable by a Court of Small Causes , and 
on the 13th April 1885 a rule was granted by TOTTENHAM and Ghose, JJ , 
calling upon the plaintiff to show cause why the order of the Small Cause 
Court should not be set aside 

Mr Doss afid Baboo Ghunder Kanta Sen in support of the rule 

Bahoo Bhobani Ghaian Dutt showed cause 

The Order of the Court (Tottenham and Agnbw, JJ ) was as follows — 

It appears to us that this rule must be made absolute The suit m 
question was not such as is cognizable by a Small Cause Court It does not 
appear to come within the description given ms 6 of Act XI of 1866 of suits 
cognizable by Courts of Small Causes Baboo Bhoham OharanDuU, who appear 
ed to show cause against therule, argued that the suit was practically for damages 
[ 740 } The plaint did not purpoit to be for damages, although the plaintiff did 
allege that the money had been obtained from him by force Had that been 
so, possibly we might ha\e held that the suit was for damages But even if 
the Small Cause Couit had jurisdiction to entertain the suit undei the mis 
apprehension that it was /or damages, it had no juiisdiction to grant a decree 
when it had ascertained on trial what the facts really were The facts found 
and set out in the judgment of the Court below are quite sufficient to show 
thatcthat Court had no jurisdiction to giant a decree The Court expressly 
fouAd that the money paid to the defendant by way of rent by the plaintiff 
was not extortecl by foice oi duress Ic found also that it was not paid to the 
defendant under any rnistake as to his being entitled to receive it On the 
contrary it found tha^ the payment was made voluntarily , that it was made 
with the full knowledge that the defendant had no right to the money , and 
that it was probably made m%order to defi aud intei mediate holders who were 
entitled to the lents That being so, if the plaintiff in this suit was entitled 
to recover the mone\ at all, he could not recover it m the Court of Small 
Causes * 

The rule must be made absolute with costs 

* ^ Buie absolute 
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ORIGINAL CIVIL 

The diet Augtist, 1886 
Present 

Mr Justice Pigot 

Byjnafcb and others P]aintiils 

versus 

Graham and others Defendants * 

Appeal to Privy Council — Amount under Ms lO,OUO — Civil Prooedute Code 
(Act XIV of 188 J), ss 595,^96, bOO — Appealable value 
Leave to appeal to Her Majesty in Council granted in one of six suits directed to be 
heard together, although the amount involved in such suit was under the appealable value 
there being an important question of law.^which did not arise in thofivo other suits, the suit, 
howeveTi involving other questions of law common to ill the six suits |such suits having 
been, by agreement of counsel heard upon the same evidence and concluded bj the same 
judgment five of such suit^i being apxical iblc is of right ind the aggregate amount in the 
SIX suits being cousiderabl> more than the appealable value » 

[741] This was an application for leave to appeal to Her Majesty in Counoil 
in one of six suits directed to be heaid together, arising out of the bank 
ruptcy of Carolambus Tambaci and Sons, merchants and agents, for the sale 
of piece goods, carrying on businesh in England Calcutta, and elsewhere 

These suits all raised questions as to the title to goods in Tambaci’s 
godown in Calcutta, at the date ot the bankruptcy, as to the title to goods 
which had arrived at Calcutta by sea, but had not been actually delivered , 
and as to the right to call foi in account in lespect of other goods previously 
sold and accounted for 

The particular suit m which the application was made was brought by 
the plamtifls who were the banians of the him of Tambaci and Sons at 
Calcutta for a declaration that they weie entitled to a hen upon 55 bales of 
piece goods marked P T and Co , which had been shipped by the steamer 
Knight of St Patrick, and consigned for sale by Peacock, Mollison and Co , of 
Manchester, to tambaci and Sons in Calcutta, and which had arrived in Calcutta, 
on the 14th September 1882, pieviously to tne date on which Carolambus 
Tambaci had suspended payment, viz , the 27tli September 1882 The bills of 
lading of those goods had been endorsed over to the banians who claimed them 
as security for advances made by them to the hrm o& Tambaci and Sons, not 
specifically against the goods, but generally under the terms of their bamanship 
agreement, and prayed for the delivery to them of these ba^es, for an injuno 
tion and other incidental relief The defendanSs claimed these 55 bales as 
agents for Peacock, Mollison and Co , stating that they had been consigned 
to them on the express terms that the proceeds of sale should ^e remitted to 
Manchester, and specially appropriated t(\ meet their drafts against the 
shipment, and further that Tambaci and Sons had no power to pledge the 
goods, or deal with the bills of lading regarding them • 

The other five suits were brought by Peacock, Mollison and Co , and 
other persons claiming as vendors or co nsign ees »ag am8 t the bani^s for ja 

Application m Original Suit No 662 of 1882, decided by Mr Justice CUNNINGHAMSand 
Mr uJust^ Wilson, on the 2nd March 1885 • 
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deelftmtioii of their rights over oertam other goods in the godowns of !F&mblkoi 
and Sons at Calcutta, as above stated 

l742] In the course of these suits certain commissions were issued to 
England for the purpose of obtaining evidence, and it was agreed by counsel 
on both sides that all this evidence taken under commission should be 
received as evidence in all the suits at the hearing before the High Court 
in Calcutta , and at the hearing m this Court it was further agreed by arrange- 
ment of counsel, that the evidence taken m the suit of Byjnath v 
Oraham should be evidence in all the suits Some evidence was, however, 
given separately in some ot ^he suits, but the general result of the agreement 
of ^counsel was that almost all the evidence was common to all the suits, most 
of" the questions to be decided adecting in a greater or less degree either all 
these suits or at least more than one of them 

These cases were heard together bv a special bench consisting ot 
Mr Justice CUNNINGHAM and Mr Justice WiLSON sioting on the Original 
Side of the Court 

On the 2nd of March 1885, the Court delivered one judgment in all 
the oases, which dealt- firstly, with the cases generally , and secondly, with the 
oases separately as far as it was necessary to do so, where the issues di Hered 
As regards the 55 bales claimed by Byjnath and others as banians under 
the circumstances before set out, the Court, on an issue raised as to whether 
the bills of lading of the 55 bales had been endorsed to Byjnath under such 
circumstances as to defeat the right to stoppage in transitu^ held that the legal 
effect of the transaction was governed by s 103 of the Contract Act, and that 
the words of s 103 aif advance made upon it ’ plainly required that the 
pledge of a bill of lading, in order to defeat the right of stoppage in transitu, 
should be as security for a new advance, and not as security for a pre-existing 
debt , that the section further required the advance for which the bills of 
lading were pledged to be *' made specifically upon it,'' and after stating that 
the construction of this section was by no means free from doubt," decided 


that the requirements of the section would be complied with where it is 
shown that any sum is advanced on the terms that it is to be secured by the 
particular bill of lading or the goods represenbed by it, though it may be 
secured by other bills or goods Vilso, and although the bill of lading may have 
been incended to [74S]be security not only for the particular sum or sums 
advanced upon it, but also for some antecedent liability 

Beading the section in that sense the Court decided that Byjnath was 
entitled to hold the 55 bales as security for all the sums advanced by him after 
the ftrnval of the particulars of shipment by the steamei Knight of St Patrick 
The gross ^alue of the 55 bales was Bs 9,406 4 Against this judgment, as 
far as it regarded their jiarticular case, Graham and Co , the defendants, being 
desirous of appealing to the Privy Council, applied to the Court foi that pur 
pose on, amongst others, the following grounds — 

(1) That the case accepted by the Court as the case of the plaintifts was 
not disclosed in their pleadings, nor in their answer to written interrogatories 
administered by the defendants for the purpose of eliciting in detail the facts 
which were alleged to constitute the lien claimed 

(2) That the Courhhad overlooked, in weighing the evidence, several facts 


pmssed at the hearing,^ and had made no mention of them in its judgment , 

that the finding o f the question of lien was against the weight of evidence 

1 # A ivio.w'' * I®®® — —Where a bill of lading or other mstrament of 

L ^*^1® assigned by the buyer of sucdi goods by way 

where matnwttjjrt of tme pledge, to secure an advance made speoifloally upon it, m 

^ secure speoi faith, the seller cannot, except on payment or tender to the 

He acLvanoe ple^ee of lAe advance so made, stop the goods m transit 3 
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(3) That the Court, whilst admitting the construction fiUu m « 

the Contract Act to be that based on Boger v The Compton d'Escomple 
(L B , 2 P C , 393) had adopted a construction of that section not only at 
variance with that decision, but with the plain meaning of the words of the 
section^ and the illustration thereto, with reference to antecedent debt 

(4) That the Court held that there was no specihc advance against the 
53 bales, and that section of the Contract Act did not protect the banians 
transaci^on 


Mr HtU for the Applicants —Although the %ja.lue of the subject matter 
of the particular suit is under Bs 10,000, yet the decree involves indirectly a 
claim or question to, or respecting, property of that amount , masmuch m 
this 18 one of several suits involving the same important questions of law, 
ordered to be heard together upon the same evidence, and concluded by one 

i udgment, the aggregate amounts involved in such suits being far more than 
[7443 fis 10,000 See Ko khtm v Snadden (L E 2 P C , 50) which is 
a very similar case to this, in which special leave was given to appeal More 
over, the Special Bench constituted to hear these cases was formed with a 
view to an appeal direct to the Privy Council, the parties, woiild not have consented 
to the cases being heard in this way, had they thought they would have been pre 
clued from an appeal by reason of any particular suit being decided against them 
in an amount under Bs 10,000 The case is a proper one for appeal, important 
questions of law arise as to one of which the Judges state that it is '"not free 
from considerable dt ubt Section 600f of the Code states that the petition must 
* pray for a certificate, either that as regards amount oi value and nature, the case 
fulfils the requirements of s 596,] or that it is otherwise a fit one for appeal to 
Her Majesty in Council 

[PiGOT, J — Ought not the woids used by the learned Judges, expressive 
of doubt as to the law on that one point, to be sufficient under the last part of 
the 1st paragraph of s 600 ] 

Mr Hill further cited the cases of Khajan Ashanulla v Karot^namoyi 
Choivdhsy (4 C L E, 125) and Jugolkishore v Jotendto Mohun Tagore 
(I L E , 8 Cal , 210), which were, however, distinguished from the 
present case by the Court 


*[Sec 178 — A per&on who is in possession of any goods, or of any bill of lading, dock 
warrant, warehousb keeper s certifi&]io, wharfinger s certificate, 
Pledge by possessor of or warrant or order for delivery or any other document of title to 
goods or documentary goods may make a valid pledge of such goods, or documenlfs 
title to goods provided that the pawnee acts in good faith and under oiieoum 

stances which arc not such as to raise a reasonable presumj^iou 
that the pawnor is acting improperly 

Provided also that such goods or documents have not been obtained from their lawful 
owner, or from any person in lawful custody of them, by means of an offence or fraud ] 

t [ Sec 600 — Every petition under section 598 must state the » grounds of appeal, and 
pray for a certificate, either that, as regards amount or value 
Certifleato as to value or nature, the case fulfils t}ie requiremdhts of section 596, or 
thac it is otherwise a fit one for appeal to Her Majesty in Council 
Upon receipt of such petition, the Court may direct notice to be served on the opposite 
party to show cause why the said certificate should not be granted ] ^ 

I tBec 596 — In each of the cases mentioned m clauses (a) and (5) of section 595, 
the amount or value of the subject-matter of the suit in the 
Value of subject matter Court of First Instanco must bo ten thousand rupees or upwards, 
and the amount or value of the matter in dispute on appeal to 
Her Majesty in Council must bo the same sum or upwards, 

or the decree must involve, directly or indirectly, some claijn or question to, or respecting, 
property of like amount or value, 

and where the decree appealed from affirms the decision of the Court immediately below 
the Court passing such decree, the appeal must involves some substantial question of law ] 

4 
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Mr Stokoe [withtbe Advooafce-General (Mr Paul)] fortheplaintifls — The 
fact that there is a mere question of law is not of itself sufficient under s 69b 
The result of the decree as regards the defendants is that they have lost a sum 
less than Bs 10,000, and whatever might be the result of an appeal, they can 
get no more than the subject of the lower Court’s decree There is therefore 
no ground for saying that the decree, directly or indirectly, involves a question 
to property of the value of Bs 10,000 There is only one i)omt of law involved 
in this suit which will not be involved in the other cases, all of which can be 
appealed as of right, the decrees being for amounts over Bs 10,000 The 
grounds put foi ward are aearly all questions of fact, and the Court would 
hardly certify that the questions of fact have not been thoroughly sifted by the 
Special Bench, and thus certify that the case is one out of the run of the 
general cases, and as such ht to go to the Pnvy Council 

[745] Pigot, J — In this case there is a point of law determinea which 
did not arise in the other oases heard ,with it, and on that point, at least, the 
Judges express their opinion that their construction of s 103 of the Contract 
Act 18 not free from doubt The case of Ko-khtne v Snadden (L B , 2 P C , 
50) IS not without some bearing on the question arising in this application 
The several cases heard by the Special Bench are closely connected in subject- 
matter, and as the Judges in the>^ case alluded to thought the matter ht for 
appeal, so 1 think here that the applicants, although not interested to the extent 
of Bs 10,000 11 ^ the amount of the decree passed against them, still are inter 
ested, to a substantial amount, m the question, which must be in issue in the 
appeals which are allowed as of right 1 think, therefore, that I ought to grant 
a certificate under s 295 that the case is one ht for appeal to Her Majesty 
in Council 

Application allowed 

Solicitors for Plain tills Messrs Sanderson d Co 
Solicitors for Defendants Messrs Boberls, Morgan d Co 

NOTES 

[The CPC, 1908, 0 45, r 4, makes express provision for consolidation for valuation 
purposes of suits involving 8ubstantlall> the same questions when decided by the same judg 
ment but not when decided bjr separate judgments 

This will be done oven if the same question of law should arise in some of the suits only 
and not in others — (1910) Id C L J , 503 , see also (1907) 34 Cal , 400, 492 ] 
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APPELLATE CIVIL 

The 16th July, 1886 
Present 

Mr Justice Cunningham and Mb Tusticf O’Kineali 

PeapTi Mohun Mukerji Plaintiff 

vermis 

Drobomoyi Dabia and others Defendants “ 


Evidence — Jiidiiments not inter partes — Admissibility of evidence • 

In a HUit for possession cf land the defendant in order to show the character of his 
possession, offered in evidence a judgment obtained by him in a suit to which the plaintiff or 
his predecessors in title were not parties 

HM that the judgment was admissible in evidence 
This was a amt for khas possession of certain lands held by the defendants 
with mesne profits The facts of the case are sufficiently set forth in the 
judgment of the High Court 

Baboo Gura Dass Bonnerjeo Baboo Bipro Dass Mukerfi and Baboo Pran 
Nath Pandit foi the Appellant 

The Advocate-General«ri/i^ Bon G C Paul), Babu Srmath Dass and 
Baboo Bam Lukhee Ghose for the Eespondenta 

• [746] The Judgment of the Court (Cunningham and 0*KiNEAm , JJ ) 

was delivered by 

Cunningham, J -In this case the plaintiff. Peari Mohun Mukerji, sues the 
defendants. Qiiish Chunder Chatterji and others, for khas possession The 
plaintiff alleges that the lands in dispute are lands within his sepuint, and that 
the defendants have no light or title to them The defendants setup first, that 
they have been more than twelve years in possession of the lands secondly, 
that, with the exception of the plots mentioned in paragraph 2 of their written 
statement, the lands claimed bv the plaintiff are held by them as then ayma , 
and thirdly, that of the plots mentioned in parq^graph 2 of then written state 
ment. some belong to other mou7ahs. and some to certain lakhirajdars whose 
names are not given The Subordinate Judge was of opinion that the defen 
dants had proved then title to the lands . that the settlement [statement ?] 
made by theplaihtiff. or by the people who carried on the case for him. that 
he was in possession of the lands, was false . and he came to the conclu(|^Q2i 
that the plaintiff, or at least the people who carried on the case for hun 
fabricated the documents used in support of his claim Against this decision 
the plaintiff has appealed 

Now. if we go back to the ongin of the cause, we find a 'document purporting 
to be a copy of the original sunnud given for thesi^ ayma lands in 1194 This 
document is at page 136 of the appellant’s paper book Objection to it has been 
taken to its leception in evidence that it is a copy of a copy, and is therefore 
inadmissible No such objection was taken in the lower Court, aild it is doubt 
fill whether we should accede to the objection But admitting that the docu 
ment should not be received in evidence, we do not thin^ that this in any way 
impeaches or destroys the title of the defendants It is in evidence that a 
case arose in 1799 between Eamkanto Boy and the predecessors in title of the 
defendants In that case the tjaradar claimed,^ as the plaintiff now 

^Appeal from Original Decree No 105 of 1864 against the decree of Baboo Bhuban Chunder 
Mukherji, Second Subordinate Judge of Hooghly, dated* the 20th of Deoember 1668 
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does, the land as mal, and in that case, as m this, the defendants 
set up the title that they held the lands under the sunnud of 
1194 and the subsequent chucknama The decison in that case 

recites as follows The defendants, in their answer, state that in 1194 B S 
C747] the zamindar of Burdwan gave a sunnud in respect of 2,000 bighas of 
cku/r lands to their father, Jagat Narain Mitra, deceased , that agreeably to that 
stmnudf the Maharajah made a chuckbust of 1,754 bighas 13 cottas bf land in 
the seventeen mouzahs Amerpur, &c , and that they have been holding posses- 
sion according to that chuckbust ” That suit was dismissed, and it was found 
that, with the exception of ^16 bighas 16 cottas, the plaintiff was not entitled 
tp the lands which he claimed One thing is of some significance, namely, 
that m the judgment there is the following desciiption of the nature of the 
suit ** In the suit, on a claim foi possession of 4,226 bighas of mal lands, 
the plaintiff in his plaint, dated the 3rd January 1792, stated that the defen- 
dants had forcibly taken possession of the six mouzahs, Amerpur, &c , and half 
of the lands of the other mouzahs, comprising an area of about 4,226 bighas So 
that in that suit the plaintiff claimed the whole of Amerpur and live other vil- 
lages and a portion of*each of the remaining villages as mal The suit being dis 
missed, so far as the claim of aymavTAS concerned, it was found that the defendants 
were in possession under the sunnud Objection has been raised to this judgment 
that it is not inter partes, and is therefore inadmissible in evidence As regards 
this objection we think that the document is admissible in evidence as showing 
the nature of the possession of the defendant’s predecessor in title As a rule 
judgments are evidence only between parties, but there is an exception to this 
In the case of Davies v "'Lowndes (1 Bing N C 606) it was decided that 
decrees in Chancery between other parties, concerning the same lands, were 
admissible in evidence, to show the character in which the possessor enjoyed 
the lands That decision is in consonance with the decision of their Lord 
ships of the Privy Council in the case of Bameshur Pershad Narain Singh v 
Kunifbehan Pattuck (L B , 6 I A , 33) There, as here, the question was as to 
a right to certain pioperty, and in that case criminal proceedings not inter partes 
and agreements entered into between parties not parties before the Court were 
held to be admissible in evidence Their Lordships in that case say It 

was objected that this raziiiamah does [748] not bind the proprietor of 
Mahooet, but although ^it was apparently made between tenants, it seems to 
have been subsequeutly*aoted on, and may properly be used to explain the 
character of the enjoyment of the water ” We think, therefore, 4hat this decree 
is admissible in evidence to show the nature of the enjoyment which the 
defendants then had in the 'ands 

The first matter for consideration is, whether the lands held as ayma 
include the whole or on^y a part of the villages If we turn to a copy of the 
chucknama given at page 141 of the appellant's paper book, we find the headings 
as follow — ^Description Dhamla — ^the next heading gives the total quantity of 
land by ayma stAidard , thcinext heading gives the land transferred, the next 
heading gives the mal lands , the next heading gives the baja land , the next 
heading gives the Government land the next heading gives the remaining land 
held as ayma It is said that, looking at the top of the chucknama itself, it 
would appear that only the aymS mehal was measured, and that there is noth 
mg to show that it conf^ms the whole of the village We think, on a construc- 
tfon of the document itself, especially looking at the decision of 1199, that 
what it did intend to describe was the lands of the whole village of every 
denommaitcn ^ 

But as the a^ma lands were given according to the ayma measurement 
there anses the question, what lyas the standard pole according to the ayma 
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measurement The evidence on this point consists of seveial documents The 
learned Subordinate Judge was of opinion that, as the ijaradar in the year 
1799 sued for 4,226 bighas of land, and the predecessors of the defendant in 
the present suit claimed 1,754 bighas by ayma measurement, these 1,764 
bighas by ayma measurement were equal to 4,226 bighas by ordinary measure 
ment This of course is evidence to a ceitam extent, but it i^not conclusive of 
what the ayma measurement was Then there is the chucknama of 1199 
which shows that 56 giiz— which oidinatily means a ^ald — are required for 
every ayma rasst or bigha 40 (fuz are onl> required in the oidinaiy standard 
pole , and if it be admitted that the guz in both‘*cases is the same, an ayma 
bigha would be greater than two bighas bv ordinar\ measuiement This, how 
ever, is uncertain, C749] because we do not know what the length of an ayrha 
quz is or was Then, again, m the 3 udgment referred to at page 52 of respon 
dentes paper book, it was found between the same parties that two bighas nine 
cottas by ayma measuiement weie fi ve bighas b> the current ordinary measure 
ment This also is very good evidence but still not conclusive, because we do 
not know whether the lands described were tlie same lands that were 
measured in 1199 

Theie is anothei point too, which also goes to support the idea that the 
ayma measurement was at least much largei than the ordinary measurement 
In the defendant s written statement, paragiaph 2, they pleaded that certain 
plots, namely, 32, 52, 56, 57, 58, 63 65, 66, 67, 70, 137 and 382, were lands 
not in their possession, but were lakhiraj 1 inds belonging to certain other 
people The Subordinate Judge held that these lands were the plaintiff s mal 
lands within the oiiginal eight ch^ick^ of Dhamla, and* that these lands as now 
measured amounted to 206 bighas It is contended befoie us by the learned 
pleader who argued the case tor the appellant that tins hnding is erroneous But 
this finding was not contested in any way in appeal, and there was nothing 
brought to oui notice m argument which would lead us to believe that it is 
erroneous If the 45 bighas, held hs the plaintiff s predecessor is now found 
to be 206 bighas, the defendants would be entitled to hold moip land titan they 
actually hold 

Looking at these facts and the important tact found by the lowei 
Court that the plaintiff and his predecessor m title have never been in poses 
Sion of these lands, the only conclusion we can come to is that from the 5th 
of January 1799, the date of the oidei in the smtliptween the ijaradar and 
the predecessor in title of the defendants the defendants have held these lai^^^ 
under an ayma title The case then comes within the decision of then 
Loidships of the Privy Council in the case of Haro Pershad Bai Chowdhmi v 
Oopal Dass Dutt (I L R , 9 Cal , 255) decided on the 26th of May 1881 
In that case the plaintiff sued for ceitain land, asking khas possession, 
the defendants set up a chuckdam title, and they were able to prove that 
from 1838 they [750] had held these lands undei a colour of title In that 
case then Lordships of the Privy Council said The result is, their Lord 
ships think, that the defendants, even if not in possession under a well proved 
legal title, are in possession under a colour of title which might have been 
avoided as far back as the yeai 18S8 , and that, inasmuch as ifo proceedings 
were then taken to avoid it, time has run ffi their fs^vour Their Lordships 
will therefore humbly advise Her Majesty ijhat the decree of the Courts below 
must be affirmed, and that this appeal be dismissed ’ Following that case we 
think that the present case should also be dismissed But even if that deci 
Sion were not final of the matter, as we think it is, ’the plaintiff would fail on 
another ground, namely, that as regards the lands in dispute he has shown 
neither title nor possession That he was never in possession was found, and 
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we think nghtly, by the Oourt below, and he is not able to show us any title 
whatever to lands not ayma lands In this view also the suit must fail 
The appeal is dismissed with costs 

Appeal dtsmiesed 


NOTES 


[ On the same principle, it ha^. lieen held that though a consent decree obtained against 
a defaulting proprietor is not binding on the auction purchaser at a revenue-sale, still it la 
admissible in evidence in a suit where the purchaser is a party to show how possession was 
obtained — 9 OWN 388 See the Nott s to Oujju Lall v Fatteh LaU (6 Cal , 171) in the 
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The 1 6th July^ 1HH5 
Present 

Mr JusncE Wilson and* Mr Justice Beverley 

Shama Charan Das Plaintiff 

• versus 

Joyenoolah and another Defendants 

liegistraUon Act (III of 1877), ss d4, 7 7 -^Presentation for registration — 
Limitation fer completion of registration — Attendance of executant before 
Registrar, Time for — Refusal to register 
There is no provision eitl^er in the Registration Actor in the Stamp Act which lays down 
that where a document is presented for registration insufficiently stamped, such a presen ta 
tion shall have no effect The only effect of such a presentation is that the actual registra 
tion is delayed 

There is in law no limitation for the actual fact of registration, provided that the require 
ments of the Act have been complied with in the matters for which a limitation of time is 
provided Sah Makhun Lall Pnndey v Sah Kundun Lall (15 B L R 228) followed 

[781] Although 8 34 1 lays down that no document shall be registered unless the persons 
executing the same, their representatives, assigns, or authorized agents appear before the 

* Appeal from Appellate Decree No 1512 of 1884, against the decree of Baboo Mati Lai 
Sirkar, Subordinate Judge of Rungpore dated the 26th of May 1884 affirming the decree 
of Baboo Sharoda Prosad Chatterji, Second Munsif of Koorigram, dated the 6th of 
February 1884 • 

« t[Sec 34 — Subject to the provisions contained in this Part and in sections 41, 43, 45, 69, 
75 77, 88 and 89 no document shall be registered under this 
Inifuiry before registra Act unless the persons executing such document or tbeir repra 

tion by registering officer sentatives, assigns or agents authorized as aforesaid, appear 

before the registering officer within the time allowed for present 
ation under sections 28, 24, 25 and 26 

Piovided that if owing fo urgent necessity or unavoidable accident all such persons do 
not so appear, the Eegistlrar, in cases where the delay in appearing does not exceed four 
months, may direct that on payment of a fine not exceeding ten times the amount of the 
proper registration fee m addition* to the fine if any payable under section 24 the doou 
ment may be registered ^ 

Such appearances may be simultaneous or at different times 
The registeimg officer shall thereupon — 

(a) inquire whether or not such Aocument was executed by the persons by whom it 
purports to hav^been executed, 

(A) satisfy himself asj^o the identity of the persons appearing before him and alleging 
that they have executed the document, and 
(o) In the case of any person appeanng as a representative, assign or agent, satisfy 
himself of the right of such person so to appear 
Any application for a direction under the proviso in this section may be lodged with a 
Sub-Begistrar, who shall forthwith forward it to the Registra* to whom he is subordinate 
Nothing in this section applies to eopies of decrees or orders ] 
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Sub Registrar within the periods allowed for presentation, yet this seotion is directly subject 
to 8 77, and that section nowhere provides any time within which the parties their represen 
tatives, assigns, or authorized agents, shall appear to admit execution 

All that 18 required in order to maintain a suit under s 77 is that there must be a refusal 
to register by the Sub Registrar, an appeal within time to the Registrar, a refusal by the 
Registrar and a suit filed m the Oivil Court within one month from the order of the Registrar 
refusing registration 

This Wies a suit under s 77 of the Registration Act of 1877 

It appeared that the defendants on the 10th June 1832 executed a mortgage 
of certain properties in favour ot the plaintiii This mortgage was present^ 
for registration on the 6th October 1882, but tUe Sub Registrar, finding the 
stamp of one rupee affixed thereon to be insuSicient, impounded the document, 
sending it to the Gollectoi of the district On the 7th November 1882 ^he 
Gollector passed an order directing the realization of Rs 2 8 as additional stamp 
duty, and Rs 7 as penalty This order was duly served on the defendants 
The defendants, however, took no steps in compliance with this order, and the 
plaintiff, therefore, on the 10th August 1883 paid the money himself On the 
23rd August 1883 the document was then returned to the Sub Registrar, but 
that ofihcer refused to register it on the ground that the executants had not 
appeared before him within the time allowed for presentation by ss 23, 24 , 25t 
and 26 1 of the Registration Act as required by s 34 of the Regstration Act 
The plaintiff then unsuccessfully appealed to the Registrar on the 7th September 
1883, and on the 27th September 1883 brought this suit to coippel legistration 
The defendants contended that the provisions of the Registration Act had 
not been complied with 

The Munsif held that the executants had not uildei s 34 appeared before 
the Sub Registrar within the time allowdd tor piesentation under ss 23, 24, 25 
and 26 , that no application foi a direction under the proviso of s 34 had been 
lodged with the Sub Registrar , and that therefore the Sub Registrar could not 
have registered the document , that there was nothing in the Registration Act 
which would allow the time expended in getting the document [75 2j sufficiently 
stamped being deducted from the period allowed for registration , find that 
therefoie the plaintiff had not complied with the conditions precedent to the 
bringing of his suit , and on the authority of tlie cases of Ftdnn v Mahomed 
Siddik (I L R , 9 Cal , 150) Lakhivioni Chowdhram v Ahoomom Chowdhrain 
(I L R , 9 Cal . 851) , Bhagwan Singh v Khuda Baksh (I L R , 3 All , 397), and 
Bahmatulla v SatiutuUa Kagchi (IB L R , 58), dismissed the amt 

•£Sec 24 —If owing to urgent necehsity or unavoidable accident any document executed, 
or copy 01 i decree or order made, in Rritish India ib not pre 
Provision where delay in bented for registration till after the expiration of the time*here 
presentation is uuavoid lubefore prescribed in that behalf, the Registrar, in cases where 
able the dela) in presentation dooo not exceed four months, may 

direct that on payment of a fine not exceeding ten times the 
amount of the proper registration fee such document shall bo accepted for registration 

Any application for such direction may be lodged with a Sub Registrar who shall forth 
with forward it to the Registrar to whom he is subordinaljp ] » 

t[Sec 25 — When a document purporting to have been executed 
Document executed out by all or any of the parties out of British India is not presented 
of British India for registration till after the expiration of the time hereinbefore 

prescribed in that behalf the registering otficerfif satisfied 

(а) that the instiument was so executed, ii^ « 

(б) that it has been presented for registration within four months after its arrival 

in British India, * • 

may, on payment of the proper registration fee, accept such document for registration ] 
{[Sec 26 - Whenever a Registration Office IS closed on the last 
Provision where office is ^ ^ period provided in this Act for the presentation of any 

dosed on last day of period ^Qouj^ent, such last day shall, for the purposes of this Act be 
for presentation deemed to be the day on which the office re opens 1 
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The plaintiff appealed to the Subordinate Judge, who held that the docu 
ment, having been insufficiently stamped on its presentation on the 6th October 
1882, could not, at the time when it came before the Sub-Begistrar 
sufficiently stamped on the 23rd August 1883, be said to have been presented 
within the time allowed by the Act , and that no application for a direction 
having been lodged with the Sub Registrar as required by s 34, it could not be 
said that the plaintiff had done all he was bound to do undei the Act before he 
brought his suit under s 77 He therefore dismissed the appeal 

The plaintiff appealed to the High Court 

Baboo Omsk Chunder Ghowahry, toi the Appellant, contended that, even 
admitting that the document was insufficiently stamped on the day of present 
ation, the subsequent payment of tlie stamp duty entitled the document to 
registration, as though it had been duly stamped on the date of presentation , 
that all the requirements ol s 23 had been complied with , and that the 
provisions of s 34 did not apply, inasmuch as the executant did not appeal at 
all before the Sub-Registrar 

^9hoo Dwarka and Baboo Degambfr Chattel j ee foi the 

Respondents 

The Judgment oi the Couit (Wilsois and Bevekley, JJ ) was as 
follows — ® 

This was a «suiti brought undei s 77 ol the Registration Act to compel 
registration of an alleged mortgage bond 

The bond was executed by the defendants on the lOth June 1882 It 
was presented for registration by the plaintiff, the moitgagee, on the 6th 
October of the same yeai It was then [763] found b\ the Sub Registrar to 
whom it was presented, that the stamp on the document was insufficient 
The Sub Registrar, acting under the directions contained in the Stamp Act, 
impounded the document and sent it to the Collectoi The Collector thereupon 
issued an order directing that the deficiency ot stamp duty with a penalty, 
should be paid by the person who was bound to pay the stamp duty on the 
document, that is to say, the defendants It is not necessary to go into details 
of what happened with leference to that matter It is enough to say that the 
money not having been recovered from the defendants, the executants of the 
document, the plaintiff ultimately paid the deficiency of stamp duty and the 
penalty on the 10th August 1883 

i * 

On the 23rd August, the Sub Registrar refused to register the document 
and ^ade the proper endorsement upon it that registration was refused, and 
made the entry* which the law requires, m his book Upon that the plaintiff 
appealed to the Registrar under s 72 ot the Registration Act On the 7th 
September 1883 the Registrar dismissed that appeal and refused to order the 
the registration ThA plaint was hied on the 27th September 1883 

The suit has Iteen dismissed in both the lower Courts without investiga 
tion into the merits, on legal grounds arising on the construction of the Regis 
tration Act Before examining those grounds it will be convenient to point 
out m outlineVhat the scheme of the Registration Act i$ as bearing upon this 
matter • • 

Section 23, which i« in Part If of the Act, the title ot which is “ ol the 
time of Registration," directs as a general rule that every document of this 
nature shall be presented f(jr registration within four months from the date of 
its execution^ which time may in certain contingencies be extended to four 
months more* the total period being eight months 

IS24 
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The next matter of importance to notice is what is required by s 32 
That section says Except m the cases mentioned in s 31 and s 89f, every 
document to be registered under this Act, whethei such registration be compulsory 
01 optional, shall be presented at the proper registration otlice, by some person 
executing or claiming under the same Then we come to s 34, which says 
no document shall be regis [7343tered, * unless the persons executing such docu 
rnent appear before the registering ofecer within tour months from the date 
of execution ’ , provided again that in certain contingencies that period of fom 
months may be extended to eight months But it must be obseired that that 
section IS expressly made subject, amongst other serl^ions, to s 77 under which 
this suit is brought Now, for those matters, periods of limitation are provided, 
but there is one matter for which no limitation is provided for at all, and that 
IS for the fact of registration Accoidmgl>, it has been held by the Privy 
Council m the case of Sah Mukhun Lall Panday v Sah Kundun Lall (15 B L 
B , 228) that there is in law no limitation for registration, piovided the require 
ments of the law have been complied with in those matters for which a 
limitation of time is provided 

Now , several objections have been taken to the proceedings in this case, 
and effect has been given to them in the Courts below In the first place m the 
lower Appellate Court it has been said that* the document was not presented 
in due time And the ground on* which that is said is, because it was found 
not to have been duly stamped when presented But there no provision 
in the Begistration Act or in the Stamp Act which says that if the docu 
ment, when presented, is insufficiently stamped, the presentation shall bo 
no presentation On the contrary, the procedure pifcvided is wholly mcon 
sistent with that idea, because what the procedure requires (and the proce 
dure was carried out m the present instance) is that the registenng officer, 
to whom the document is presented, receives it and makes his entry accord 
ingly he impounds it and sends it to the Collector , the Collector takes 
the necessary steps to compel payment of the proper stamp duty and the 
penalty , he then letuins the document to the registering officer, wli\) shall 
uroceed with the matter The effect is that the presentation is a good present 
ation, though the actual registration is delayed But as I have pointed out, 
there is no period limited for registenng We think, therefore, that the lower 
\ppellate Court IS wrong in saying that there was, no proper presentation 
of this document within four months as inquired by law 

[788] The next objection taken is that this suit will not he, because t&e 
second requirement has not been complied with, inasmuch as the parties '^ho 
executed the document did not, as required by s 34 appear to admit execution 
before the legistermg officer within four months, nor within eight months 
That ground appears to have been relied on m both Courts In the first 
Court it is said “ According to the provisions of s 34 of the Begistration 

Registration or accept *[8ec 31 - In ordinary ouses the registration or deposit of 
ance for deposit at private documents under this Act shall be made only at the office of the 
residence officer authorized to accept the same for registration or deposit 

But such officer may , on special cause being shown attend at the residenae of any person 
desinng to present a document for registration or to dijposit a will and accept for registration 
or deposit such document or will J 

t[Sec 89 — Every officer granting a certificate* under the Land Improvement Act, 1871, 
^ ^ j! j. j T ^ a copy of such certificate to the registering officer 

Certificates under band ^^e local limits of whose jurisdiction the whole or any 

Improvement Act, 1871 improved § or of the land to be granted as 

collateral security, is situate and such registering officer shall file the certificate in his book 
No 1] 
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Aot, a deed oan only be registered if the persons executing the document or 
their representatives, assigns or agents appear before the registering o&cer 
within the time allowed ” And m the lower Appellate Oourt also the same 
view appears to have been taken But it must be observed, as we have already 
pointed out, that that section is expressly subject to s 77 , and s 77 is the 
section which enables the Civil Court to direct registration of a document In 
s 77 there is no such provision as to the time within which the parties are to 
appear to admit execution , and, indeed, one of the most obvious reasons 
which may make it necessary for any party to come to the CivU Court 
under s 77 to compel registration, must be his inability to procure the 
attendance of the party executing before the registering o&cer We think 
tlierefore, that on that point also the lower Appellate Court is in error 

Then, thirdl>, it is said in the first Court, “ registration could not have 
been directed after eight months ’ We are not sure whether the Munsiff 
intended to lay this down broadly as a proposition, or whether it ought not to 
be justified by the contest If he intended to lay that down as a broad 
proposition of law, it is clear that that is inconsistent with the decision of 
the Privy Council 

Let us now turn to see the exact sequence of the sections immediately 
connected with s 77 under which the suit is biought The first of those 
sections, which it is necessary to notice, is section 71 The Sub-Begis 
trar, if he refuses to register, is to make an endorsement on the document 
that the registration is refused That is done in two cases — the case in 
which the Sub Begistrai^ refuses to register on the ground that execution ' 
18 not admitted, and the case in which ho refuses on any other ground 
Section 72 deals with the case where the refusal of tlit. Sub [7d6]Begistrar 
IS on any ground other than the denial of execution, in which case there is an 
appeal to the Registrar within a month from the refusal and the Registrar is 
to deal with the matter, and to order legistiation or refuse it Sections 73 
and 74 deal with cases where registiation is refused on the ground of denial of 
execution, whether before the Sub Registrai or the Registrar himself In the 
case of denial of execution before the Sub-Registrar, again, theie is an appeal 
to the Registrar and he is to deal with the matter in the manner provided in 
the following sections — 

Then, according to,s” 76, the Registrai also is to endorse his lelusal 
• Then comes section 77, which deals with both cases — the case in which 
the j^efusal has been on the giound of denial of execution, and the case of refusal 
on %.ny other ground , and it says that within a month from the Registrar’s 
older, a suit may be filed in the Civil Oourt 

Now, it seems prejity clear on ttie face of those sections that what is 
required in older to ipaintain a suit under s 77 is that the procedure laid down 
in those sections shall be followed, that is to say, that there must be a refusal 
to register by the Sub Registrai, an appeal within due time to the Registrai, 
a refusal by the Registrar, and a suit filed in the Civil Oourt within time. 
That is exactly what has happened in this case 

Qf the oases bearing on the tfiatter the first m point of time is the case of 
Bhagwan Singh v Khwda Buksh (I L R , 3 All , 397) There the Sub Regis- 
trar refused registiatioh on the ^ound of denial of execution Instead of 
tfidcing the course that the Act points out, by appealing to the Registrar, the 
plaintiff m that case brou^^t a suit in the Civil Court, and the suit was ^s- 
missed on the ground that he failed to fulfil the necessary preliminaries 
required by the preceding seotioiis which lead up to a suit under s 77 
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The same point came before the Calcutta High Court, in the case of 
Edun V Mahomed Stddtk (I L E , 9 Cal , 150) There, again, the same 
thing was said, that in order to entitle a person to bring a suit under s 77 (the 
refusal in that case being on a ground £7573 other than denial of execution) 
the previous step must have been taken of appealing against the Sub Regis- 
trar's order of refusal 

The last case, which will be found in the same volun e at page 851, is the 
case of Lakhimoni Chofvdhrain v Akroomoni Chowdhrain (I L R^, 9 Cal , 851) 
That case appears to decide substantially the same {jhing Tt is exactly similar 
to the Allahabad case 

Now, those cases appear to us to establish exactly the conclusion which 
we should be disposed to arrive at on the construction of ss 72 to 77, but we 
do not think that they support the propositions laid down in the Courts below, 
namely, that deficiency of stamp duty will invalidate the presentation, or that 
the non-attendance of the executing party within fou'* or eight months is fatal 
to a suit in the Civil Court under s 77, or that registration cannot be made 
after eight months 

For these reasons, we think that the decree of the lowei Court cannot be 
sustained The case has been dealt with onl\ on this preliminary point, the 
merits have not been gone into The case must, therefore, go back to the 
Munsiff's Court for tiial on the merits with this statement of the law 

Costs of this appeal will abide the result 

Appeal allowed and case ) emanded 

NOTES 

[NO LIMITATION FOR REGISTRATION— 

No time 18 fixed by law within which the registration of an lustrumeiii presented and 
accepted within 4 months of its execution must be completed See 15 Oal 5S8 *11 Bom , 
691 , 16 Gal 189 18 Mad 255 , 3 G P L R 67 (efEect of withdrawal) 

REQUISITES FOR A SUIT UNDER SECTION 77— 

In order that a suit may he in a Givil Court under section 77 of the Registration Act, the 
following conditions are to be fulfilled — « 

(1) Presentation b> a person authorized to present the document to the Bub Registrai 
within time * 

(2) A refusal to register by the Sub Registrai 

(3) An appeal within 30 days to the Registrai 

(4) A refusal by the Registrar 

(5) Institution of the suit within 30 days cf the refusal 

See 9 Cal , 150 9 Gal 851 , 16 Mad S41 , 6 All 460 

Hence when the appeal to the Registrar is made af^er the prescribed period and the 
Registrar refuses to register on the ground that the appeal is time b/irred, such a refusal can 
not sustain a Civil suit under section 77 See 24 All , 402 (F B ) 

But a refusal by a District Registrar on an application duly presented within time for 
the reason that no evidence has been adduced before £im is a refusal under section 77 and a 
suit 18 maintainable See 34 All , 165 13 I C , 89 » 

Similarly, a refusal to register for not summoning witnesses under section 36 is a refusal 
under section 77 and a civil suit will he — 9 ALJ,756 1^IG,97] 
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APPELLATE CIVIL 

The 1st July, 1885 
PBBSBNT 

Mr Justice Field and Mr Justice O’Kinbaly 

Pearl Mohun Mukherji Plaintift 

versus 

Banahi Maihi Defendant 

LandUyrd and Tenant — Enhancement of rent, Suit for — Benq Act VII I 
of 1869, s 4 — Presumption of evidence 

In a suit lot arrears of rent at enhanced rates, where the defendant relies on the pre 
sumption contained in s 4 of Beng Act VIII of 1869, it is not sufficient in order to do 
away with that presumption, to show that the land has not been in cultivation from the 
time of the permanent settlement It must be shown that the land has not bocn held since the 
i-.iTna of the permanent settlement ^ 

[788] This was one of a senes of suits instituted by the plaintiff against 
hiB tenants for arrears of rent at enhanced rates The case is thus stated b> 
the District Judge “ These appeals being analogous have been tned togetbei 
with the consent of all tho parties The plaintiff appellant sued in the Munsiff’s 
Court tor rent at enhanced rates from the defendants, who aie admittedly 
tenants with occupancy rights, but the Munsiff dismissed all these suits upon 
the ground that the notices of enhancement served upon the defendants were 
insufficient and bad in law, and also because he found that m instituting these 
suits the pliiintiff had improperly split up the consolidated holdings of 
some sjf the defendants, and lastly because all tho defendants hold 
then tenures at fixed lents, and as such are not liable to enhancement 
of rent The plaintiff’s appeals in this Court are directed against all these 
findings of the lower Court, and it will be convenient to consider the findings 
of the Munsiff in the order in which they appear in his judgment The 
Munsiff considers that tKe notices of enhancement are bad in law, because they 
de not state precisely to what extent tho productive power of the land and the 
value of the produce have increased Both of these grounds of enhance 
meftt are included under the same heading in s 18 Beng Act VIII of 1869, 
and therefore,* in my opinion, when the total increase under this general 
h efldiTig 18 shown in the notices served upon the defendants, I consider that 
these notices are sufficient in law to enable the defendants to comprehend the 
which they have to meet McOtveran v Hmkhoo Stngh (18 W R , 203) 
In this Court, moreover, wit^ a view to obtain a final decision on the merits, 
the pleader for the ^fendant waives the point, and I accordingly hold that 
the notices served u^n the defendants are sufficient In the next place the 
Munsiff findb that Suits Nos 1219, 1225, and 1228, are untenable, because 
the plaintiff has split ap the consolidated holdings of the defendants m these 
suits The plaintiff has objected to this finding on tho ground that the 
written statements fil^ by the defendants in these oases, as well as the 

* Appeal from Appellate VeoTi 
Esq , Addition#! District Judge of 
de^ of Baboo Ohundra 

June 1882 


36 No 2563 of 1663, against the decree of J G Charles, 
34 Pergunnahs, dated the 23rd of June 1883 affirming the 
Kai, Mansifi of Diamond Harbour, dated the 30th of 
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pottahs and annual accounts submitted by them, all acknowledge the existence 
of separate holdings at several rents, for if it had been the intention 
[7593 of the parties that the holdings should be consolidated, it was superfluous 
to retain a record of the separate rentals In my opinion, however, the finding 
of the Munsif on this point is correct, and the wording of the annual accounts 
as well ^8 of the pottahs filed by the defendants, seem to me to show that both 
at the trme these pottah^ were granted, and subsequently when payments were 
made, the paities treated these holdings of the defendants not as separate 
holdings, though for convenience a list of the origyial plots was kept In all 
the suits lyhich have been appealed, uniform payments of lent for upwards of 
twenty years has been proved to the satisfaction of the Munsif, and indeed* is 
admitted by the plaintiff on appeal The main issue, therefore in all these 
cases IS, whether the presumption of law laised by s 4, Beng \ct VIII of 
1869, has been rebutted bv the evidence on the record The Tudge went 
into the evidence on this issue, and finding in favour of the defendants, dis 
missed the appeals with costs 

The plamtifl appealed to the High Court 

The Advocate General (the Hon O C Paut), Baboo Pra^i Nath Pundit 
and Baboo Biprodas^ Mookpr]ee, for the Appellant 

Baboo Gurudas Bano^'iee and Baboo* Koruna Sindhn Mookpr^pp for the 
Bespondent • 

The Judgment of the Couit (Fifld and O KintRal^ TT ) was 
delivered bv 

Field, J — Two points have been taken in this appeal The suit was 
brought to enhance the rent of a cert^ln holding * The Judge in the Court 
below held that the enhancement notices and the piooeedings taken thereupon 
were bad because a number of holdings were treated as separate, and separate 
notices were issued in respect thereof, wliile the evidence showed that these 
holdings weie consolidated The Judge relies upon the accounts filed by 
the plaintiff He also lelies upon ceitain pottahs These pottahs in a subse 
quent part of his judgment he holds not binding upon the parties, but 
although they weie not binding upon the parties, inasmuch as they were 
granted by a Hindu widow it might be contended that they ire evidence 
on the particular point Whethei they are or are not evidence, the Judge 
[7603 IS clearly wrong in finding that the annual accounts kept by the plaintiff 
showed that he treated the holdings as consolidated *This being so, we think 
that the findings of the Tudge below' on the point of consolidation should*be 
set aside , and it would have been necessary for us to remand the case in t^der 
that the Tudge below, aftei excluding from his consideration the annual 
accounts which were not evidence, might, upon the rest of the evidence, come 
to a finding whether the holdings had been consolidated or not It is however, 
agreed by tbe counsel for the parties that this question shall remain open 
We, therefore, set aside the findings of the Court below up^n the question of 
consolidation, and this question will remain an open one between the parties 

The second point argued is concerned with twenty years presumption It 
IS found as a fact that the payment of rent foi twenty years at tjie same i ate 
has been proved, and this being so there arises a presumption according to s 4, 
Beng Act VIII of 1869, that the land ha^ been held at^this rate from the time 
of the permanent settlement It is then sought to rebut this presump 
tion by showing that this tenure or holding has come into existence since 
the time of the permanent settlement If this could be shown, no doubt the 
presumption would be rebutted The facts are the^e In the year 1197 (1790) 
a taluk containing three mouzahs — Snkissenpur, Lakhinarainpui and Bamlo- 
ohanpur, together with other villages, — was settled for ten years from 1197 to 
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1206 (1790 to 1799), and was number 73 in the Collector’s towjt On the 
expiry of that decennial settlement, a second settlement was made with a 
person who had purchased at a revenue sale the rights of Komalprosad, with 
whom the first settlement was made In 1818 a measurement was made, and 
as the result of this measurement there was in 1823 a settlement made for a 
large portion of excess land (Towfeer) This Towfeer or excess land was 
found to be no less than 10,492 bighas This excess land was separately 
settled in 1823 under a separate number 796 and it therefore became 
a separate revenue*paying estate It is admitted by both parties that the 
lands which fo*~m the subject of this and other cognate suits are included 
within the Towfeer Estate No 1076 The plamtift s contention is that 
[761] it must be assumed that the land settled as Towfeer in the year 1823 
was not undei cultivation in 1793 that is, the time of the permanent settle- 
ment It is contended that if it were cultivated land, it must have been 
included in the settlement of 1197, or m that of 1206 If that is a proper 
contention, it is then further contended that the defendants’ holding must have 
come into existence not earlier than 1823 

N^ow, in the first place, we may observe that, m order to maintain the 
presumption of section 4 of the Act, cultivation is not essential What the 
law says is, that it must be presumed* that the land was held from the permanent 
settlement, and land may be held without bei$ig cultivated It is impossible 
for us to assume lihat if the tenmes which form the subject of dispute in these 
suits were cultivated lands in 1793, they must have been included in one of the 
two settlements of 1197 or 1206 There is admittedly no evidence to show the 
condition of the land at that early period Both settlements were made as well 
for wasta as for cultivated lands, and we cannot hold that the land omitted from 
the earlier settlement and afterwards settled must have been uncultivated in 
1197 and 1206, and therefore during the intervening years, and therefore at 
the time of the permanent settlement 

We«think, therefoie, it is impossible to sav that it has been pioved that 
these holdings came into existence not earlier than in 1823 and therefore 
the twenty years presumption has been rebutted and does not appl> 

Under the circumstances tpe appeal must he dismissed with 4 osts 

Appeal dismisHed 

• 

[782] CRIMINAL REVISION 

The 13th July, 1386 
• Present 

Mb Tustici' Prinsep and Mb Justicf Grant 

In the matter di the petition of Hurendro Narain Singli Cho^dhi> 

, and others 

• ^ 

Hurendro Narain Singh Chowdhry 
versus 

Bhobani Pi^pa Baruani and others 

Cnmmal Procedure tJode (Act ^ of 18H2), ^ 146 — Procedure under that 
section — Attendance of witnesses — Process to enforce attendance 

Piooeedings under 145 of^he Criminal Procedure Code should on all points of procedure 
be regarded as Summons cases, and although it is discretionary with a Magistrate to issue a 

^ Cnxuinal Bevision No 227 of 1685, against the order pas^ by Lieutenant Colonel 
T B, llliohell, Deputy Ccnninissioner of Goalpara, dated the im May 
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summons on a witness in such a case yet when an> one of the parties applies at a proper 
tune foi process to secure the attendance of his witnesses, tho Magistrate should not arbitrarily 
refuse his assistance , and where such refusal is made, it is incumbent on the Magistrate 
to record his reasons for such refusal 

Fob some time previous to the 12th Decern bei 1884 disputes had arisen 
between Bhobani Prea Baruaniand others (heteafter called the first party) and 
Hurendlro Narain Singh Chowdhrv and others ^hereafter called the second 
party) regarding the nght to possession of the Dhupghata foresti 

And on the 12th December 1884, in con^quence of further disputes 
which had arisen between the parties of the first and second part, the Deputy 
Commissionei directed the Collector of Gounpore to take possession of 4he 
forest on behalf of Government, until one of the contending parties had 
established their right to possession in the Civil Court 

Thib Older of the Deputy Commissionei was on application by the parties 
concerned set aside by the High Court on the 6th Maich 1885 and the Deputy 
Commissioner was directed to give the parties an opportunity of proving their 
right to possession of the forest m a proceeding regulai 1\ held under s 145 of 
tho Criminal Procedure Code 

Whereupon the Deputy Commissioher fiaraed an enquiry under s 145 
of the Criminal Piooedure Codefmaking the title of the pio [TBSjceeding (Jtieen 
Empress v Bhobant Pna Bantam and others {first party) sji^Huiendro Narain 
Singh Chotvdhi’y and otheis (second party) The notices issued to the opposing 
parties did not sot out the boundaries of the forest During such enquiry it 
appeared that the Deputy Commissioner declined %o issue process to compel 
the attendance of certain witnesses tequiied by tho second party, and to grant 
a commission for the examination of certain of such pai ty s witnesses resident 
out of the jurisdiction of the Court and further declired to hear the arguments 
of the pleaders of both the hrst and second paities before coming to his 
decision 

The order of the Deputy Commissionei was as follows * 

‘ In accordance with the ordeis of the High Couit, dated the 6th of 
March 1885, I have proceeded under the provisions of chapter 12 of the Code 
of Criminal Procedure to enquire as respects the fact of actual possession of 
the Dhupghata forest, the subject of dispute Tho enftiuiry has been a protracted 
one Twenty eight witnesses altogether have been examined and a great nijm 
her of documents, which, m my opinion, have no bearing on the enquiry, have 
been filed I have conhned the investigation as much as possible to the f«t of 
actual possession on the 12th of December 1884 on which date the forest was 
taken possession of by the Collector of Goalpara The dispute regarding the 
right to possess this forest has been the cause, for some years past, of con 
stant disturbances in the district, and neither of the coiftending parties would 
have recourse to the Civil Court ^ • 

'' The evidence 1 have taken regarding the fact pi actual possession is 
extremely conflicting What the one paity asserts the other party directly 
denies I am satisfied, however, that at the time th^ Collector tftok possession 
ol the land m dispute, the Zamindar of Gcfhiipore (the fust party) was, and 
had been for long, in actual possession it, althqpgh his possession was 
disputed by the second party, and constant etfoits weie made to oust him from 
it I took the evidence of all the witnesses nroduced by the second party, but 
I did not think it necessary to hear the argument! of counsel on either side 
I find that the Zamindar of Gounpore (first paity) was in possession of the 
Dhupghata forest on the 12th December 1884 (on which date the Collector of 
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Goalpara attached it), 1 declare him to be entitled to retain [TM] 
possession thereof until evicted therefrom m due course of law, and 1 forbid 
all disturbance of such possession until such eviction 

Hurendro Naram Singh Ghowdhry and others (second party) applied to 
the High Court to have the order set aside, on the following grounds — 

(1) That the Deputy Commissioner was in erior in confining the enquiry 
to the fact of possession on the 12th December 1884, on which date the forest 
was taken possession of by him as Collector 

(2) That the Deputy Commissioner should have enquued into and come 
to a finding as to the tact of actual possession at the time when the dispute 
arose between the parties and the proceedings were instituted 

(3) That the Deputy Commissioner ought to have issued processes and 
compelled the attendance of the witnesses cited by the second party, and should 
have heard the arguments of the pleaders befoie coming to any decision 

(4) That the Deputy Commissioner ought not to have confined his 
investigation to the taking of the evidence of witnesses produced by the 
parties 

(5) That the Deputy Commissionei should have acceded to the prayer foi 
the examination by commission of such of the y^itnesses of the second party as 
were out of the jurisdiction 

(6) That the Deputy Commissioner ought to have considered the' docu 
mentary evidence adduced by the second party 

(7) That the Deputy Commissioner has assigned no reasons whatever 
for refusing to rely on the testimony of such of the witnesses as were examined 
by the second party 

(8) That the enquiry and order made was defective and bad ab initw, 
inasmuch as the boundaries of the disputed tract of the forest were not specified 
in the notices issued or the order passed 

(9) ’*That the Deputy Commissioner ought to have asceitained and found 
which of the two parties was last in actual peaceful possession of the forest, 
and of how much and what part thereof 

(10) That the Deputy Commissioner ought not to have ordered the first 
party to be maintained m ixissession of the [763] whole of the foiest, 
inasmuch as the evidence of the said first party does not prove that the whole 
of the forest called the Dhupghata forest in the proceedings was in their 
posresBion 

(11) That under the circumstances of the case the Deputy Commissioner 
ought to have made or directed a local enquiry 

The Advocate-General (Mr G C Paul), Baboo Hem Chundei Hannerjee 
and Baboo Uma Kali Mookerjee, for the Petitioners 

Ml Pugh, Baboo Srenath Doss and Baboo Ktshore Lall Sircai , foi the 
Opposite Party 

The Ordf^r of the Court (Prinsep and Grant, JJ ) was as follows — 

This mattei has already bben before another Division Bench of this 
Court It relates to ^ dispute between two zamindars regarding a forest 
On a former occasion the Deputy Commissioner, finding that there were 
disputes regarding this forest, directed the Collector to assume possession 
urAil one of the contendmg parties had established bis right to it in the 
Civil Court This order was set aside in March last by a Division Bench 'of 
(his Court, which held that it was the duty of the Deputy Commissioner to give 
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the parties an opportunity of proving their possession of the forest in a pro 
oeeding regularly held under s 145, and having the parties then before it The 
High Court directed such proceedings to be initiated 

It would have been fruitless to enquire which oi the parties at the time 
that this order was passed was in actual possession, inasmuch as the posses 
Sion was admittedly with the Collector, and theiefore as we understand it, the 
object of this proceeding would be to ascertain the possession as it existed at 
the time when the Collector took over possession ^ 

The next point on which it is necessary for us to expiesb an opinion 
1 elates to the property now in dispute It is made the subject of complaint by 
the learned Advocate-General that no specific boundaries have been pointed 
out But so far as we can learn from the proceedings, the parties themselves 
and the Deputy Commissioner who tried the case knew very well what was the 
subject matter of dispute, vi/ , the tract of countiy [766] known as this foiest 
We, therefore, think that there is nothing m this contention 

After the Deputy Commissioner had instituted proceedings under s 145, 
the second party by two petitions applied for summonses on their witnesses 
Both these applications were refused by the Deputy Commissioner without an> 
stated reasons Now, the terms of s 145 aie somewhat obscure in this respect 
They merely declare that on the day of trial the Magistrate shall receive the 
evidence produced by the parties respectively It is nowhere declared in the 
Code whether, these proceedings are to bo regarded as what is known as sum 
mons oases or as warrant cases, but we are inclined to think that from their na 
ture they should be regarded on all points of procedure as summons cases We 
think, however, that although it is altogether discretional with the Magistrate 
to issue summons on the witnesses cited by each party in such a case, at the 
same time when any one of the parties comes at a proper time before him 
and asks for processes to secure the attendance of his witnesses, the Magistrate 
should not arbitrarily refuse his assistance, as he has apparently done in the 
present case The applications for summonses were m this case madb on the 
31st March, and the case was not decided until the 7th May, so that there 
was ample opportunity to serve the summonses The Magistrate, however, has 
on one application stated ‘ The parties must produce their own witnesses 
This IS an application to summon no less than 99 witnesses in a proceeding 
under s 145 of the Code of Criminal Piocedure and on the other application 
he records a siqiilar older, the numbei of witnesses here being 114 instead •of 
99 But the number of witnesses summoned is not necessarily a reasqp fox 
refusing to grant a process If the parties had produced 99 and 114 witnAses 
m Court, the Magistrate would have been bound to examine them There is 
no reason to refuse an application for summons sirqply because a large number 
of witnesses is mentioned therein 

We think that there are no valid grounds for the next objection taken , 
because it does not appear that the Magistrate refused to examine any witnesses 
who were in attendance The order recorded is that the pleaders did not wish 
to examine any more of the witnesses who were in attendance ^ 

[767] The next objection taken relates to^he omission of the Magistrate to 
consider the documentary evidence tendered He state^it as his opinion that it 
has no bearing on the enquiry' As observild by the learned Advocate General, 
the Magistrate has probably arrived at this conclusion because he has refused, 
in another portion of his judgment, to hear the arguments of the pleaders on 
both sides It is not improbable that if he haa heard their arguments he 
would have fais attention directed to the next {joints on whicn the documentary 
evidence was intended 
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The Magistrate was also wrong in lefusing to hear the argumentof pleaders 
before deciding this case 

We think, therefore, that the case should be le heard by the Deputy Com 
miBSioner, who will give the parties an opportunity of securing the attendance 
of their witnesses if they make applications foi processes within reasonable 
time, reserving, however, to himselt the discretion of refusing the applica 
tions if he considers that the witnesses have been cited merely foi purposes 
of vexation, delay or defeating the ends of justice, or foi other valid or sufficient 
cause But he should in ig) case refuse to issue a piocess without invariably 
recording his reasons for such refusal 
« Be hearing ordeted 

NOTES 

[WHETHER MAGISTRATE BOUND TO PROCURE ATTENDANCE OF WITNESSES 
CITED BY A PARTY IN PROCEEDINGS UNDER SECTION 146 OF THE CRCINAL 
PROCEDURE CODE, 1898— 

(1) At first It was hold that proceedings under section 145 of the Oriniinal Procedure Code 

should be treated in matters of procedure as a summons case and therefore the Magistrate 
should not arbitrarily lefusc his assistance to a party who applies for process to secure 
attendance of his witnesses and whore he so refuses the High Court could interfere in 
revision See 11 Oal , 762 21 Cal 29 * 

(2) It was even*held that a Magistrate acts without jurisdiction in refusing to issue process 
for the attendance of witnesses cited b\ one of the parties See SO Cal 50B note dl Gal 685 

Later decisions of the same High Court took the somewhat modified view that it could 
not be laid down as a rule of law that proceedings undei Chapter XII of the Criminal 
Procedure Code should be regarded as to procedure as summons cases but at^ a special 
provision has not been made bv the law it should be laid down as a rule of convenience that 
the Magistrate is not absolved from the dut\ of assisting the parties in procuring the 
attendance of material witnesses when it is shown that their attendance cannot be enforced 
without sj^ch assistance See ^0 Cal , 508 2 0 L J , 286 note 

It has been held in a recent case that it is not obligatory on a Magistrate to assiat 
parlies under section 145 in securing the attendance of their witnesses and thev cannot 
claim as a matter of right that pro^ss should be issued by the Court to secuic such attend 
anoe See 32 Cal 109S 2 C L J * 280 ] 
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ORIGINAL CIVIL 

The 16th July, 1665 
Present 

Mr Justice Norris 
•in cne matter of the petition of Solomon 

Gopaul (Thunder Lahirv and another Plaintiffs 

• versus 

9 SolomoiP Defendant 

Bevtew — Mistake oj^Oounsel — (Jtvil Procedure Code (Act XIV of 1H8A), 
s biid—'Ltmttation Act {XV of 1877), s o — ** Sufficient cause ” 

In a auit bej^Ween A and B^heard on the 29th January 1883, a certain conveyance wae 
filed with the plaint but up to the hearing this conveyance had been protected from discovery 

* Application review m Suit No 994 of 1884 
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SOLOMON [1885] 

B’t ooongel had, however, had a oop^ thereof delivered to him at ,^6 time B’b written state 
ment was being drawn and a oop> briefed to him at the hearing At the hearing A's 
pesi counsel stated that the effect of the conveyance was to vest the entirety of certain 
property in A , this view was accepted b\ B’s counsel, who did not read the conveyance The 
only issue in the case Was ‘ ‘ who was in possession of the property ind the Court decided 
this issue on the 5th February in favour of the plaintiff 

On the 26th February Ji brought i suit against A to set aside this conveyance on the 
ground of fraud And in certain proceedings in this case tiken on the Slst March, B*s 
counsel discovered as he alleged for the first time, that under the conveyance a moietjr of a 
seven twenty fourth share remained in B On that day insti^ictiotis were given to B*s counsel 
to draw up a petition of review of the judgment of the 5th February This petition, owing 
to the Easter Vacation was not, and could not have been presented till the 9th April 

Held that the words ' sufficient reason in s 62S of the Code should receive a liberal 
construction, and should be construed so as to do substantial justice to the parties , that as 
in this case it appeared to the Court that the construction upon the conveyance by J9’s 
counsel was the correct one “ sufficient reason had been shown for making the application 
In deciding whether B had shown ‘ sufficient cause’ within the meaning of s 5* of the 
Limitation Act, for not making the application within the tune miowed b> law the Court, 
following the principles laid down by BOWFN L J In re Manchester Ecofwmtc Bmlding 
Society (L B , 24 Gh D 488) in its discretion belRl that sufficient cause * had been shown 
by B • 

Anderson v Corporation of the Town of Calcutta (I L R 10 Cal , 445) distinguished 
This was a rule calling upon the plaintiff to show cause why a review of a 
certain judgment, dated the 5th February 1885, should not be granted 

It appeared that under a deed, dated the 19th MTarch 1883, Gopaul Chunder 
Lahiry purported to have purchased from one Khoja Abdool Aziz, amongst other 
properties, a certain house and premises. No 43, Bam Mohup Ghose’s Lane, 
and that after he had been put into possession he had been on the 22nidi«iiiav 
1883, forcibly dispossessed from a portion of these premises b\ one Bibi 
Solomon, who, after taking possession, refused to attorn to him ^ Gopaul 
Chundei Lahir\ theieupon on the 8th June 1884 brought a shut to eject Bibi 
Solomon from the piemises This suit came on for hearing on the 29th 
Tanuaiy 1884, when the line of argument taken^by the counsel for the plaintiff 
was, that under the deed of the 19th March 1883, the entire legal estate in 
the house and premises, No 43, Bam Mohun Ghose’s Lane, passed to the 
[769] plaintiff In this suit the following issues wfere laised (1) Was the 
conveyance in ftfet executed ^ (2) If so, was it executed bond fide foi considerahbn 
or collusivelv or fraudulently ? (3) 1^ the document was executed for consi^ra 
tion and bona fide, did the plaintiff acquire any title to the property as against 
the defendant ^ (4) Was the plaintiff ever in possession of the property, and is 
he entitled to oust the defendant from it ? The only issues tried at the hearing 
were the first and the fourth On the 5th Pebiuary 1885^ a decree was passed 
in favour of the plaintiff ^ 

On the 26th February 1885, Bibi Solomon brought a suit against Gopaul 
Chunder Lahiry for the purpose of having the deed of the 19th March 1883 set 
aside on the ground of fraud, and o n the 2nd March 1885 t^phed for an 

’[Sec 5 —If the perioSi of hmitafton prescribed for any suit. 
Proviso where Court is appeal or application empire® on a when the Court is closed, 
closed when period expires the suit appeal or application may be instituted, presented or 
made on the day that the Court re opens 

Any appeal or application for a review of judgment may be admitted after the period of 
j limitation prescribed therefor, wAen the appellant or applicant 

ppoviflo as to appeals and g^tisfies the Court that he had sufficient cause for not presenting 
apidioations for review appeal or making the application within such period ] 
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injunction in that suit, restraining Gopal Chunder Lahiry from dealing with 
the premises No 43, Bam Mohun Ohose's Lane, and from executing the decree 
of the 5th February 1885, until the final hearing of the last-mentioned suit 

This application was taken up on the 30th and 3 let March 1885 in the 
presence of counsel for both parties , and shortly before the defendant’s counsel 
rose to reply to the arguments of counsel for the plamtifi, the former called for 
and read the deed of the 19th March 1883, and discovered that on the face of 
it the entire estate in the said premises comprised in the deed of the 19th March 
188% did not pass to Gopaul Chunder Lahiry, but that a moiety of a seven 
twenty fourth part thereof was still in the defendant, and had not been and did 
not purport to have been conveyed under the said deed to Gopaul Chunder 
Lahiry Counsel for the defendant thereupon pointed out this fact to the Court, 
and the Court took time to consider its judgment 

On the 31st March 1885 the defendant’s attorney gave instructions to 
counsel to draw up grounds of review of Ihe judgment of the 5th February 1885, 
and on the 1st April a petition of review was duly prepared and ready to be 
filed, but owing to thq fact that the learned Judge who had passed the decree 
of the 5th Februaiy 1885 did not sit again on the Original Side of the Court 
on that day, and owing to the snhsequent immediate intervention of the 
Easter Vacation, the petition was not filed^ till the 9th April 1885 The 
ground set out in the petition was that it had been [770] discovered sub 
sequently to the‘judgment of the 5th February 1885, that the deed of the 19th 
March 1883 did not purport to pass the entire legal estate to Gopaul Chunder 
Lahiry, but that on the fane of it a moiety of a seven twenty fourth shaie thereof ' 
remained in Bibi Solomon On the same date Mr Justiece NoBHIS granted 
the rule first above mentioned 

At the hearing of the arguments on this rule it was admitted that the 
deed of the 19th March 1883 had been put in evidence by the plamtifi, and 
that It had been filed with the plaint, but had been protected from defendant’s 
inspection, inasmuch as it was a document relating to the plaintiff’s title The 
Court, therefoiel with a view of ascertaining what opportunities the defen 
dant’s attorney had of seeing the document between the 5th Februaiy and the 
20th March, called the managing clerk of the defendant’s attorney The 
following was the evidence — “ I did not see the original conveyance before I 
instructed my counsel at*the hearing of the first suit I saw a copy of it I 
read it, and briefed a copy to counsel before the hearing On the da\ of the 
hearing of the application for the injunction, I was informed by counsel 
of ttfe effect of the deed , before that time counsel had not discovered the defect 
I instructed counsel on that very day (the 31st March) to draw up grounds of 
review ” 

Mr hill and Mr J G Apcar appeared to show cause 

Mr Hill — The* application for review is barred by limitation , the date of 
the decree is the^th February 1885, and that of the application the 9th Apnl 
1665 Section 5 of the Limitation Act does not save the application, as it 
cannot be said that *a mistake arising fiom not having carefully studi^ the 
effect of the document is a sufficient excuse under that section 

On the 26th Febryary Bibi«Solomon filed her suit to set aside the deed, 
and surely at that date the effect o{ the document might have been discovered 
Negligence of counsel sfands on the same footing as that of any other person, 
and cannot be taken to be a sufficient ground under s 5 for extending the time 
of limitation The first i^pit was heard on the 24th January 18K4, and the 
then defendfllnt’s counsel made use of the deed Has therefore the Oourt 
power to deal with the matteri having regard to the jLimitation Act , and le 
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the ground of mistake sufficient to take them [771] out of the Limitation 
Act ? — See Anderson v The Corporation of the Town of Calcutta (I L B , 
10 Cal , 446) The other side come before the Court under s 623 of the Code 
of Civil Procedure, but under s 626 the Court is to reject the appli- 
cation if there is not sufficient) ground Sufficient reasons ” must mean 
reasons e^usdem genens as the reasons which are mentioned earher in 
the section The very slightest diligence would have enabled them to see 
what the effect of the deed was Mere neglect to look carefully into a docu 
ment is not a sufficient reason for a review The case of the Land Credit Co 
of Ireland v Lord Fermoy (L R , 5 Ch App , 764) shows that it is doubtful, 
even where an important witness has stated that he has made a mistake in his 
evidence, whether a review would be allowed See also the case of Unfrao 
Thakur v Gakul Mandal (8 B L E , App , 34) as to the effect of s 376 of 
Act Vlll of 1859, and also the cases in the note to that case which show that 
misconduct of a case is not a ground {or review See also the cases collected 
m Danietl’s Chancery Practice, vol II, p 1626 With regard to negligence 
being insufficient, see Gudadhur Chowdhury v Shama Churn Mitter (16 W R ,8), 
Bam Dhun Ghuckerbutty v Joy Narain Panjdh (8 B L R , Ap 36 note 12 
W R , 636) , Seetanath Ghow v Shama Soonduree Dassia (8 B L B , Ap , 37 
note 14 W R , 26) , Brojendro Coomar Boy Chowdhry v Wise (19 W R , 
130) With regard to an error n law not being a good ground, see Jadub 
Bam Deb v Bam Lochun Mudduck (19 W R , 189) , ^llem v Basheer 
(I L B , 1 Cal , 184) Further, they have not proceeded in a right way by asking 
for a leview they should have appealed the limitation, both for an appeal 
and a review, is twenty days therefore, if they can «how that they have come 
to the Court within time for a review, they could have done so for an appeal 
On the face of the deed I have a good title The recital in a deed cannot cut 
down the operative parts of the conveyance — Holliday v Overton (14 Beav , 467) 

Norris, J , called upon Mr Gasper on the following points (l) as to 
the construction of the deed , (2) whether defendant has [772] shown suffi 
oient cause foi not making the application within the time allowed IfV s 5 of 
the Limitation Act 

Mr Gasper (with him Mr Bonnerjee) for Bibi Solomon — The deed does 
not purport to convey the whole house to tiopaul Bibi Solomon takes a 
seven-twentv-fourth share • 

[Norris,,! — Yes, that is so , but there is nothing in your affidavit to 
show that the defendant s attorney did not see the deed before the period of 
limitation expired I I submit that we are entitled to a review, even assuming 
that we had an opportunity of seeing the deed when the plaint* was filed — see 
Mahadeva Bayar v Sappani (I L E , 1 Mad , 396) 

The case of Anderson v The Corporation of the Towp of Calcutta is dis 
tinguishable from this , as here, the mistake is one made by both sides, whereas 
in Anderson's case the mistake as on the part of the plaintiff's attorney, As 
to the effect of a mistake on the part of an attorney — see Carter v Stubbs 
(50 L J , Q B , 161) 

The Courts in England have dechned^to be bound by iron rules in such 
cases as the present See the judgment of BoWEfI, J , In re Manchester 
Economic Building Society []j R , 24 Ch C) , 488 (504) I 

Mr Hill m reply 

Norris, J — In this case Mr Bonneme obtained a rule on behalf of the 
defendant, calling upon the plaintiff to show cause why I should not grant a 
review of judgment 
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The suit originally came on for heanng on the 29th January last 
Mr Phillips and Mr Hill appeared for the Plaintiff Mr Bonner^ee and 
Mr Oasper for the Defendant 

Mr Phillips opened the plaintiff’s case and stated that his client’s title 
depended upon a conveyance, dated 19th March 1883, which he said conveyed 
the whole of the premises, 43, Bam Mohun Ghose’s Lane, to his chent, and 
suggested that the only issue to be tried was ** is the plaintiff claiming under 
Khoja Abdool Aziz ” entitled to possession? 

Mr Bonnerjee asked me to try certain other issues which he named, and 
I adjourned the case until the f5th February to consider whether I ought to 
allow those issues to be raised 

[773] On 5th February I decided against Mr Bonnerjee, and the trial 
proceeded 

Mr Hill produced the convevance pf 19th March 1883, and its execution 
by Khoja Abdool Aziz was proved by Mr Wheeler Mr Hill thereupon ten 
dered the conveyance, and it was admitted 

The learned counsel for the defendant did not object to the conveyance, 
nor did either of them read it, or asl^ that the officer of the Court should read 
it , they relied upon the accuracy of Mr Philips statement that it conveyed 
the whole premises to his client 1 also relied upon that statement, and on 
that assumption *the trial proceeded and ended m a judgment for the plaintiff 

On the 26th February Bibi Solomon filed a plaint against Gopaul Chunder 
Lahiry praying — ‘ 

{a) That it may be declared that the transaction evidenced by the 
said Indenture of the 19th day of March 1883 is invalid and inoperative, or 
that at all events the same is fraudulent and void as against her, and that the 
defendant, Gopaul Chunder Lahiry, is a trustee for her in respect to any right 
or interest he may have acquired thereunder 

(5) ** That*it may also be declared that the plaintiff is entitled to attach, 

levy and bring to sale in execution of the said decree of the 29th day of 
March 1884 the said property* and to reside in the said rooms until che sale 
thereof 

(c) ** That the defendant Gopaul Chunder Lahiry may be restrained by 

and under the order and injunction of this Honourable Court from executing his 
said (decree of the 5th day of February 1885 against the plaintiff pending the 
final determination of the suit 

id) ** That the proceedings in tne matter of the said claim of the defen 
dant Gopaul Chunder Lahiry may be stayed pending the final determination of 
this suit • 

(e) That should the said claim be allowed pending the final determi- 
nation of this suit, then this suit may be taken as one to establish the plaintiff’s 
right to the said propeVty 

(/) That a receiver may be appointed to take charge of the said pro- 
perty i)ending the final determination of this suit 

(g) That the plaintiff may* have such further or other rehef as the 
nature of the case may require ” 

[77f 3 On 2nd March imtice was issued upon the plaintiff of an application 
that the decree which I had given him should not be executed until the suit 
filed by the defendant had been disposed of 
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That application was heard by Wilson, J , on 30th and 31st March 
Mr Bonneriee and Mr Gasper appeared in support of it Mr Hill and 
Mr O'Kinealy opposed it 

Shortly befoirp Mr Bonnerjee rose to reply to the arguments of Mr H%ll 
and Mr 0*Ktnealy, he called for the conveyance, lead it, and discovered, as he 
contended, that it was cleai , on the face of it, that it did not pass the whole 
estate in the premises to the plaintifi, but only seventeen twenty fourths 
thereof, and he relied on this fact m his reply , 

It was not until Mr Bonnerjee read the conveyance on 31st March that 
it was discovered that Mr Phillips had incorrectly stated its purport on 29th 
January On the 31st March the defendants solicitors were advised to mftke 
an application to me for review of judgment I did not sit on 1st April , the 
Easter Vacation commenced on 2nd April, and application for a rule nisi was 
made to me on there opening of the Court on 9th April, which I granted 

The conveyance of 19th March 1883 was hied with the plaint and 
disclosed m the plaintiff’s list of documents, but inspection thereof refused on 
the ground that it formed part of the plaintiff’s title and was therefore 
privileged 

On 24th June and 4th July Mr Hill showed cause against the rule, and 
on the latter day Mr Gasper argued in support of it 

After hearing Mr Hill I felt satisfied that the facts disclosed suflicient 
reason ” for my granting the review , but I doubted whether the affidavit upon 
which the rule had been obtained disclosed * sufficienUcause” for not making the 
application within the period prescribed by the Statute of Limitation, vi/ , 
twenty days from the date of the decree 

Anyone reading the affidavit would, I think, come to the conclusion that 
it meant to convey the impression that the only two opportunities that the 
defendants advisers had of reading the conveyance were on its production 
before me on 29th January and on its production before WlJLiSON, Jr, on Slst 
March, and I am bound to say I was both surprised and pained to find that this 
[778] was not so, and to learn from the managing clerk to the defendants’ 
solicitors that he had supplied a copy of it to the learned counsel who prepared 
the written statement, and had biiefed a copy to botji his counsel at the trial 

These facts to which 1 have last alluded cause the question as to whether 
there is “ sufficient reason ’ for granting the review to assume a very different 
complexion from what it bore at the close of Mr Hill s argument , and 1 have 
considerable hesitation in holding that there is “ sufficient jeason ’ , ffiit I 
think those words should receive a libeial construction, that they should be 
construed so as to do substantial justice to the partien^ and as it appears to me 
that Mr Gasper's construction of the conveyance is the.correct one, I think I 
ought to grant the review provided the defendant has shown “ sufficient cause ” 
for not coming hero within twenty days after the date of tlfe decree 

This 18 a difficult question At the hearing, I thought the case of Ander 
son V Corporation of Calcutta (I L , 10 Cal , 445), was fatal to^he defendant 
I am bound by that decision, (though I must respectfully say that I could not 
arrive at the same conclusion as the learned Judge who decided it arrived at), 
and unless I can clearly distinguish it froffi the present case, I must discharge 
this rule 

In that case Anderson had brought an action Against the Corporation of 
Calcutta and the Secretary of State for India ,^e obtained a decree against 
the Corporation, and his suit against the .Secretary of State was dismissed 
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with costs, and those costs were added to the costs he was to receive from 
the Corporation , the decree m that case was made on 27th June 1883 , the 
Corporation gave notice of^ appeal on 20th July 1883, not making the 
Secretary of State a party respondent , the plamtiff ’s attornel*^, at the time he 
was served with the notice of appeal, did not observe that the Secretary of 
State was not a party respondent, and first noticed it on 8th January 1884, 
and on 22nd January he applied for leave to file a cross-appeal against the 
Secretary of State A rule nm was granted, and after argument discharged 
In that case the plaintiff’s attorney no doubt ought at once to have 
noticed that the Secretary ot State was not a party respondent , in this case 
the, defendant’s advisers ought to have [776] read the conveyance, but Ander 
son’s attorney was not misled by some one else, in good faith, inaccurately 
stating the purport of the notice to him Moreover, he waited for a fortnight 
after the discovery of the omission before he made his apphcation , here the 
defendant has applied to the Court at the earliest available opportunity after dis 
coverv of the mistake , there has been no interval of negligent inactivity on the 
part of the defendants advisers since the discovery of the mistake On these 
grounds, without putting away the effect of the judgment in Anderson v Cor- 
poratton of Calcutta (I L E , 10 Cal , 445), I think the cases may be 
distinguished 

In connection with this object, and as affording a guide to the principles 
that should guide a Judge in dealing with such a case, I would refer to the 
judgment of Bowen, L J In re Ma'ncheUer Economic Building Society [L B , 
24 Ch D , 488 (503)] ' It seems to me tha^ to attempt in any one case to lay 

down a set of iron rails on which the discretion of the Court of Appeibl 
was always to be obliged to lun, and to say that the leave of the Court 
would never be granted, except in certain special circumstances, and in 
a defined way, would be very perilous The rules leave the matter at 
large Of course it is to be exercised in the way in which judicial power and 
diBcretioi^ ought to be exercised, upon principles which are well understood, 
but which had better not be defined in a case except so far as may be necessary 
for the decision of that case, otherwise there is the great danger, as it seems 
to me, of crystallizing into a rigid definition that judicial power and discretion 
which the Legislature and the rules of the Court have for the best of all 
reasons left undetermined and unfettered ’ and Pritchard v Pritchard (L R , 
55), IS also somewhat in jioint 

Upon the whole then, though not without misgiving, I inust make the 
rule absolute , but under the circumstances the defendant must pay the costs 
The plaintiff to have all his costs of, and incidental to, the rule, and the 
payment of these costs^ to be a condition precedent to the healing of the 
14 Q B D review ‘ * 

Buie absolute 

Solicitor for the Plaintiff ^Mr C JF’ Pittar 
Solicitors foi the Pefendant Messrs Watkins d Co 


« « NOTES 

[This cftbo \^ag revcned ^ appeal See (1886) 18 Cal 82 ] 
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« The 12th March, 1886 

Present 

Lord Blackburn, Sir B P Collier, Sir B Couch, itND 
Sir a Hobhouse 


Baghunath Bali Plamtiil 

versm 

Mahara] Bah * Defendant 


[On appeal from the Court of the Judicial Commissioner of Oudh J 


Lvmtation Act (XV of 1877), sch II, art 127 — Exclusion from joint property 

• 

A collateral member of a Hindu family, alleging it to be joint, claimed his share of 
ancestral property in Oudh part of which formed a taluk inherited, for a considerable time 
past, by the eldest son, who taking the whole of it had giveh ihaintenance to the other mem 
bers This taking was entered in the first and second of the lists made under the provisions 
of the Oudh Estates Act 1 of 1869 and as to it there was no ground of claim But with 
respect to the savings, accumulations, and investments made from the income and proceeds of 
the taluk before the confiscation and restoration of Oudh lands in 1858, the contention was 
that each member was entitled to his share, and that, by the presumption in respect of a joint 
family, the burden was on the talukdar to prove that there wore no savings, dir acoumu 
lations, made otherwise than out of the taluk and before the confiscation 

Heldj that if it were assumed that the family ^as for some purposob undivided, still, 
this was not the case of an ordinary undivided Hindu family and that in such a case as this, 
the presumption must depend on somewhat special circumstancos 

■ • 

However, this case must be decided on the distinct ground that, as the claimant h|d been 
excluded from his share, if he had one, for more than twelve years, he knowing of this excltision, 
the law of limitation enacted m Act XV of 1877, Sch II, Art 127, was applicable and the claim 
was barred by time , • 

Appeal from a decree (2dth Apnl 1882) of the Judioial Gommiasioner of 
Oudh, affirmin g a decree (18th August 1881) of the Distnct* Judge of Lucknow 

The suit out of which this appeal arose was to obtain a declaration of 
the pluntiff’s nght as cousm of the defendant, the son of his pa&mal uncle, to 
a share in village lands, pattia, and groves, mainly inftluded in taluk Bampur 
in pergunnah Dariabad, in the Barabanki* distnct oi Oudh , to a share in 
maafi villages and houses , and to a share also in personal effects, 
C77SJ hnnda, cash, Ac , the whole being alleged to have been the ancestral 
joint property of the family to which both partiBsf belonged , and to be of the 
vidne of mwe than eight l^hs of rupees 
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The following pedigree was given in the District Judge’s judgment, and the 
family was said to be traced back to one Pirthi Bai in the thirteenth century 

f SUNDER PASS 

j 

Rai Murir Das Sobha Rai Dng Das 

I 

Shanker Das 

I 

Santokh Rai 

I 

Abdhut Rai 

I I I 

Bans Gk>pal, Badan Singh Hiralal 

no issue no issue | 

Siial Pershad 


Rae Suraj Bali Anand Bah, Partab Bah, 

I no issue died 1864 

Abhram Bah ^ | | 

died 1880 8uA.j Bah Raghunath, 

I no issue, died 1877 Plaintiff <& Appellant 


Maharaj Bah 5 other sons, 

1st Deft S Respondent Defendants 

The defence was that the ancestral property was all comprised in the 
sanadi taluk entered in the first and second of the lists prepared in conformity 
with s 8 of the Oudh Estates Act, I of 1869 The law of limitation under Act 
XV of 1877, Sch II, Art 127, was also relied on 

The District Judge of Lucknow, distinguishing the taluk from the non 
talukdari ’ prop^ty, fixed issues raising questions whether the family was joint 
or divided, and whether the property was ancestral or not, also whether the 
talukdar was in the position pf a trustee for the family or not He was of 
opinion that, though nothing but the taluk came under Act I of 1869, 
the two kinds of property «distingui8hed above were not subject to two sets 
of customs, but both to o\ie set, and that there was evidence that the eldest son 
obtkmed all the property, not the taluk only He concluded Ihat there was 
no pj^eof of joint possession of the property, moveable and immoveable either 
within the period of limitation or at any previous time As to the maafi or 
assigned revenue in the maafi villages, it had been assigned for two lives only, 
both having now terminated, while [779] as to the grant of the zamindan or 
ownership of these vdlages, no proprietary title or right to possession was 
shown by the plaintiff As the defendant had not these villages in the list 
attached to his summary settlement kabuliyat, and showed no acquisition of 
them subsequent to confiscation, it might be that the propnetary right was 
still vested ii^ the Government b> the confiscation, but it was not vested in 
the plaintiff No relation of trr^t was established or had been alleged, but 
such as would arise fretn the position of the plaintiff as a member of a joint 
family , and his claim in«that charadter was disposed of by the above findings 
The above decision was affirmed by the Judicial Commissioner in the following 
judgment — 

** Abhram ^Bah, the fatlkr of the defendant respondent, and first cousin of 
the plaintiff-appellant, was a talu]^dar He was engaged with at the summary 
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settlement, and again at the regular settlement A saiiad was granted to him, 
and his name is entered in the second list of talukdars (s 8, Act I of 1869) On 
his death defendant respondent succeeded him, and plaintiff appellant now 
claims his share of the estate Prtmd facie the defendant respondent is the 
owner of an estate which descends according to the rule of primogeniture, and 
it was for plaintiff to prove that he had a right to any portion of it All 
that he has proved is that the talukdar had not disowned his relations They 
lived with him and en]oyed favours from him , they assisted in the manage 
ment of the estate , but there is no proof that they enjoyed any nght of 
property in the estate 1 can find nothing in iAie record to show that the 
plaintiff enjoyed anything except by the favour of the head of the family 

**In the 12th ground of appeal it is alleged that the head of the family lield 
as trustee This was not asserted m the plaint, and I find no evidence in sup 
port of the trust 

“ A portion of the property claimed consists of villages which were held 
revenue free for certain lives The revenue of certain lands was remitted for 
the lives of Abhram Bah, Partab Bah and their eldest sons Partab Bah was 
plaintiff's father On his death his eldest son SheoraJ Bah succeeded to the 
share of the maafi Sheoraj Bah died in 1878 Thus the two lives on plaintiff’s 
side of the family have expired, and lie has no claim to anything under 
[780] the maafi grant And lihere is nothing to show that he has any share 
in the zamindari right 

** Plaintiff appellant has entirely failed to prove his claim and his appeal 
must be dismissed with costs 

On this appeal- 

Mr J 2) Mayne, for the Appellant, arguea that, although it was admitted 
that where property, having been confiscated, had been re granted by the 
Government, the foundation of title was the grant from the authority having 
power to make or withhold it, so that the grantee took the estate granted to 
him as his separate acquisition , yet circumstances might .exist requiring a 
Court to find that a person so obtaining an estate, previously the property of 
his family, was a trustee for the joint members of that family — Hardeo Buksh 
V Jowahir Sing (L B , 4 Ind Ap , 178) , Harparsad v Sheodtal (L B , 3 Ind 
Ap , 259) ^ 

That in this family there had ever been a partition had not been made out 
and, on the facts proved, the District Judge should have held that there was, on 
the part of the head of the family, a lelation of trust existing, if not as to thS^aluk 
itself, at all events in regard to family property outside it It was submitted also 
that certain further evidence should have been received All savings and accu- 
mulations, down to the tiire of the confiscation in March 1858, should have 
been held divisible among the members of the family as^joint property, as well 
as property purchased before that date The plaintiff had Jived, and had been 
maintained in the family house He was entitled to his share from all sources 
other than the taluk itself, even if that belonged to the head of the family 
This would appeal from the application of general rules of Hindai law , and it 
had also been expressly decided m G M. D Mahf/raj Olungaru v Baja 
Boo Puntulu, dc (5 Mad H C , 31) that the rule of impartibility applicable to 
zammdanes did not extend to the personal propdirty of a zammdar left at 
his death , and that such property was divisible among his sons after his 
death The appellant’s position was that he waa a member of a joint [781] 
family, of which the talukdar was the head or Managing member Accord- 
ingly, on the latter, if he alleged any part of*the joint ifamily property to be a 
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separate acquisition by him, or to be his separate estate, was the burden 
of proving it to be so This resulted from the general presumptions applicable 
to Hindu famihes , and it followed that where, as here, there was a nucleus of 
joint family property out of which acqmsitions in the possession of the manag- 
ing member might have been made, the law threw on him the burden of 
proving them to be his separate property, if he claimed them to be so As 
regards the property other than the taluk, the District Judge had wrongly laid 
upon the plaintiff the burden of proving union, joint property, and partibibty, 
all of which attached by presumption to family estate In supporting that 
judgment the Judicial Oomihissioner had erred 

, Beference was made to portions of the judgments in the following oases 
Lekraj Kuar v Mahpal Singh (I L R . 5 Cal , 744 , L B . 7 Ind Ap , 68) . 
Bewan Pershad v Badha Bihi (4 Moore’s I A , 168) , Neelkisto Deb Burmono 

V Beerchunder Thakoor (12 Moore’s 1 A , 540) il^ference was made to the 
decisions in Chhabila Manchcmd v Jadmbhai [3 Bom H 0 (0 0 J ,) 87] , 
Knena/ppa Chetti v Bamcbswami Iyer (8 Mad H 0 , 26) , Luximon Boo Sada 
sew V Mulhar Boo Bap (2 Knapp P C Oa , 60) , PaulUem Vallu Chetti v 
Paulliem Sumah Chetti (L B , 4 Ind Ap , 109) , Prankriato Mozumdar v 
Bhagirati Gtiptia (20 W E , 158) , Umnthnath Chowdhry v Ooureenath Chow 
dhry (13 Moore’s I A , 649) , GobinBchunder Mukerji v Doorgapersad (14 B 
L R , 387) , Vedavelh v Narayana (I L B , 2 Mad , 19) , Dharam Das Pandey 

V ShamaaoondrifDebi (3 Moore’s I A , 229) , Han v Maruti (I L B , 6 Bom , 
741) , Hansji Ghhiba v Valabh Chhiba (I L R 7 Bom , 297) 

Mr J Graham^ Q C , and Mr J H A Branson, for the respondent, were 
not called upon * 

[782] Their Lordships’ Jadjmeilt, after Mr Mayno had been heard, was 
delivered by 

Sir S Pi Collier — In this ease Bai Baghunath Bah sued Bai Maharaj 
Bah for the purpose of recovenng the half of a taluk in Oudh, together with 
other property which is specified m the plaint of various descriptions, some 
real property, some personal property, and some maafi villages The relation 
ship of the parties is sufficiently stated in a short p^igree to be found at the 
beginning of the judgment of tba District Judge It appears that Sital Parshad 
bad three sons, Suraj Bali, Anand Bali, and Partab Bali Anand Bali died 
without issue Partab Bih had two sons, Sheoraj and the plaintiff, Sheoraj 
hanng died some years before the suit was instituted The othfr son of Sital, 
Suraj Ball, had a son, Abhram Bah, who died in 1880, leaviug'the defendant 
his and successor 

The taluk* in question is one which fora very considerable time has 
descended to the eldest son, who has taken the whole of it, and has given main- 
tenance to other membeVs of the family In 1858 a summary settlement of 
this taluk was made with Abhram Bali, the father of the defendant, and in 1860 
Abhram received a,*semad in jj^iursuance of that summary settlement, whereby 
the taluk was granted^ to him and to his heirs on the prmoiple of primogeni- 
ture, and his name was subsequently inserted in the first and second hst of 
talukdars in the Oudh Estates Act of 1869 This bemg so, no question has 
been raised on the part^f the appellant as to the right to the taluk except on 
the sufSestion of a trust^the proof^f which has entirely failed 

The other desonptions of property remain to be dealt with First, with 
xeqpeot to the maafi villages, it appears that there was a grant of to 
iPartab, the fati^er of the pla|ptiff, and Sheoraj, his eldest brother, for their hves 
Those hves having determined, the property reverted to the Government, and 
was granted to the defckidant With respect to them, also, no question ansea 
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We have only, therefore, to deal with accumulations which have 
been made by the defendant, or his father, or his ancestors With respect 
to them it IS admitted that any savings made C788] from the pro- 
ceeds of the taluk since tne summary settlement of 1858 would belong 
to the defendant The question, therefore, is still further reduced to 
savings and investments which have been made at an earlier time, or from 
proceeds other than those of the taluk As to them the plaintiff contends that 
the family being joint he is entitled to his share A very able and ingenious 
argument has been addressed to their Lordships on the part of Mr Mayne for 
the purpose of showing that the family was joint *The Subordinate Judge has 
found that they were not joint , but in the view which their Lordships take, of 
the case it is not necessary to decide this question 

It has been further contended by Mr Mayne that the burden is thrown 
upon the defendant to prove that there were no savings or accumulations other 
than out of the proceeds of the taluk or before 1858 But it appears to their 
Lordships also unnecessary to determine this question They observe, howevei , 
this IS not the case of an ordinary undivided Hindu family, if it be assumed that 
the family was for some putposes undivided, and that the presumptions must 
here depend upon somewhat special circumstances 

Their Lordships are of opimon that there is a ground, and a very distinct 
one, upon which the cause must be decided It has been distinctly found by 
the District Judge (and that finding has been adopted, though not in express 
terms, bv the Judicial Commissioner of Oudh, who has affirmed the judgment, 
though without giving any lengthened reasons fpj; his decision) With 
lespect to all the rest of the property other than the maafi villages, I am of opinion 
that it IS not only not proved that plaintiff’s branch had joint possession, but 
that the exclusive possession b> Abhram Bah and defendant on their own 
behalf alone is established ” If this finding is right» the Limitation Act of 
1877, XV of 1877, Art 127, Sch II, applies, the term of twelve years, accord 
mg to that Act, running from the time when the exclusion of the plaiptiff was 
known to him It appears to their Lordships that this finding of the Judge is 
altogether supported by the evidence, and that the plaintiff’s exclusion must 
have been known to him at latest in 1858 or 18GiP has, indeed, been contend- 
ed that there was [784] some joint possession on behalf of the plaintiff, on the 
grounds 1st, that he lived in the family house, though not in the same apart 
mants with his cousin , 2ndly, that he obtained an allowance of some Bs 90 
either per mensem or per annum, — it does not clearly appear which The first 
of these grounds does not appear to their Lordships to establish joint pbgses 
Sion , the second goes some way to negative it > 

The plaintiff has been excluded from his share, if he had one, of the 
family property, for more than twelve years, and he iftust have known of this 
exclusion If so, the Statute of Limitations has run against him 

Their Lordships will humbly advise Her ]M^jesty that* the appeal should 
be dismissed, and the appellant must pay the costs 

Appeal dtsmtsited 

Solicitors for the Appellant Messrs Young, JacJpson, and Beard 
Solicitors for the Bespondent Messr8^T7a^^^ns d Lattey 

NOTES 

[ A claimant admittedly out of enjoyment of pro^r^ for the statutory period must 
prove the foots preventing the bar bv limitation — (1886) II Bom , 216 (219) , 18 Mad 418 
As regards the onus of proof in suits relating to joint familv property see (1907) 11 
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APPELLATE CIVIL 

The 4th Attgust, 1886 
Present 

Mr Justice Wilson and Mr Justice Beverle\ 

o Sarat Sundari Dabi and others Plaintiffs 

• versus 

The Secretary of State for India in Council Defendant 

A^^e&wient of accreted lands- -Act IX of 1847, ss 6, 9 — Order of Board 
of Bevenue token final undet s 6 of Act IX of 1847 
The effect of the words ‘ whose order thereupon shall be final ” in s C of Act IX of 1847, 
IS, that where an assessment has been made under s 6, which has been approved by the Board 
of Revenue, such assessment is final and cannot be called in question in a civil suit , but 
the fact of an assessment having been made is no bar to a suit raising the question, whether 
the Board of Revenue had jurisdiction under s 6 of the Act to assess 

Act IX of 1847 applies to land re form^ on the site of a permanently settled estate 
THIS was a suit for a declaration that certainty lands were a re-formation on 
the original site of the plaintiffs* permanently settled village of mouzah Boyram 
pore, and as sucli, not subject to Government assessment 

r7883 The plaintiffs stated that they were jointly in possession as 
zamindars of certain mehals in Pergunnah Luskurpore, in which the mouzah 
in dispute was situate , that at the time when their predecessors were in 
possession of these mehals, a portion of the land of Mouzah Boyra^pore had 
been submerged in the bed of the river Mohanunda , and that subsequently 
this land re formed on its original site , that in 1849 at the time of the 
Government survey, this land was again partly submerged, and as a conse- 
quence dbhe survey and thak measurements made m 1849 included only such 
portions of this mouzah as had re formed , that subsequently to this survey 
the portion which had re formed was again submerged, and did not commence 
to re form till the year 186& when a portion only of the mouzah re formed 
That at about the time whilst the land re-formed was in possession of the 
pkimtiffs. Government ^cOade a dearah survey, and m 1871 settled m tjarah 
sqph of the land as had re formed on its original site as excess land for a term 
of t^ years under Act IX of 1847 with the plaintiff No 1, stud one Goomar 
Gopaiendro, reserving to the other co sharers, who refused to take settlement, 
mahkatui, as persons entitled to take settlement that no remission of rent was 
allowed by Government for the land which bad not re-formed, and that after 
the expiration of thij Settlement, they had held possession of this re-formed 
portion as mahks irf zamindari right, and on the 10th February 1882 served 
notices on the Collector, under s 424 f of Act X of 1877, signifying their 
intention to bring a suit to enforce their rights to the land, the Govemmei^t 
having attempted to Sxercise khas lights thereon 

* Appe^fiSm Original Decree No 106 of 18M, against the decree of Baboo Pramatha 
Nath Mukerji, Rai Bahadur. Subordinahe Judge of Bajshahye, dated the 18th of February 1884 
t |)Bec 424 — No suit shall be instituted against the said Secretary of State m Council or 
• against a puhlio officer until the expiration of two months next 
Not c B previous to after notice in writing has been in the case of the Secretary 
slling Secretary of State in of State in Council delivered to, or left at, the office of a Secretary 
Council or public officer to the Local Government or the Collector of the District, and, 
in Aie case of a pubhe officer, delivered to him or left at his office, 
stating Uie cause of action and the name and place of abode of the intending plaintiff , and 
the nlaint must contain a statement that such notice has been so delivered or left ] 
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The defendant contended that the land in question was not a re-formation 
on the original site of Mouzah Boyrampore , that at a dearah settlement m 
1867-68, the disputed land was found to be excess land accreted to the 
plaintiffs' estate, and that it had been assessed with revenue under the sanction 
of the Board of Revenue, and that therefore under s 9 of \ct IX of 1847 the 
suit woqld not he, and that under s 6 of that Act the assessment was final, 
and not liable to be set aside by a Civil Court it was further contended thAt 
the plaintiffs not having been in possession of these lands as za^indars within 
twelve years before suit, the suit was barred , 

[786] The Subordinate Judge decided in favour of the defendant, deciding 
the contention as to the effect of s 6 of Act IX of 1847 in his favour, on £he 
authority of the following cases Dewan Bamjetvan Singh v The Colkcior of 
Shahabad (14 B L R , 221 note , 18 W R , 64) , The Collector of Mom shcdabad 
V Dhunput Singh (15 B L R 49 , 28 W R , 38) , Natain Chandet v Taylor 
(I L R , 4 Cal , 103) , and also holding s 9 tp he a bar to the suit 

The plaintiffs appealed to the High Court 

Baboo Srinaih Dan and Baboo Kishorilal Sai kar for the Appellants 

The Senioi Government Pleadei (Baboo Annoda Pcrshad Banerji) fortlie 
Respondent 

^ The Judgment of the Couit (Wilson and Beverley, IJ ), was as 
follows — • 

This was a suit brought b> the plaintiffs to establish their /amindan right 
to certain lands as having re foimed on the original site of Mouzah Boyrampote 
or Boyamari within the plaintiffs' permanently settled mehals of Pergunnah 
Luskurpore, and to have it declared that the Government had no khas right in 
the said lands, and that they were not liable to a fresh assessment of land 
revenue • * 

The plaint alleges that Mou/ah Boyrampore formerly comprised some 
7,284 bighas, but that the greater pait of these lands had diluviated at the 
time of the revenue survey in 1849 , that after that survey the whole of £he 
lands disappeared, but that from 1865 poitions began to be re formed on the 
original site , that in 1868 the Government made a deaiah survey of the Icgids 
thus formed, and on May 6th 1871, settled them with two of the zaimndars 
for a term of ten years “ after maintaining the right of the propiietors , a and 
that since the expiry of that settlement the plaintiffs .had beSn in possession 
as owners , 

The plaint is inconsistent and indistinct In one place it asserts that the 
Government was itself claiming the zammdari title to the l|}.nds in dispute, and 
m another that the Goverjiment had recogmsecf the zammdari rights of the 
[787] plaintiffs, and had merely imposed an additional assessment on the lands 

The defence was virtually that the lands in suit, having been found at the 
time of the dearah survey, to be excess lands gamed by alluvion since the date 
^ of the previous survey, had been settled under the prcvvisions of s 6 of Act IX 
of 1847, and that under as 6 and 9 of the Act that assessment was final and 
not liable to be set aside in a Court of Justice It was further contended that 
the plaintiffs not having been in possession of the/ands in dispute as zamindars 
within twelve years beforg suit, their claim was kteurred by limitation 


1847 
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Several issues were framed in the case, of which the second and third 
were as follow — 

2nd — Whether the suit is barred by limitation ? 

3rd — Whether plaintiffs are barred from bringing this suit the lands in 
dispute having once been assessed as excess lands under the sanction of the Board 
of Avenue ? 

The lower Court has found both these issues against the plaintiffs 

\s regards the question of limitation, we are unable to see how it can 
arise in the present suit The case for Government is (see paragraph 7 of the 
written statement) that at the time of the dearah survev the lands in suit were 
found to be excess lands, which had accreted to the estates of the plaintiffs 
and their co sharers, and that they were merely assessed with additional 
revenue as such accretions It is no part of the defence that the lands were 
ever claimed by Government as the prdperty of the State The settlement 
proceedings show that the proprietors of all the nine mehals to which the lands 
were found to have accreted were invited to accept the settlement, and the 
settlement was made with the owners of two mehals onlv, because the others 
either refused to take it or omitted to jbppear Malikana was, however, reserved 
for them , and although these owners who took the settlement are styled 
iiaradarst the meaning of that phiase apparently was that the settlement was 
a temporary one bnly, and it cannot be contended from its use that the Govern 
ment either had, or intended to set up, a proprietary interest adverse to the 
plaintiffs On the contrary, the possession of the [ 788 ] settlement holders 
must be taken to be the possession of the zamindars, and the question of Iimita 
tion does not therefore arise 

On the second point we think that s 9 of A.ct IX of 1847 does not apply 
to the present suit This is not a suit against Government or any of its 
ofScers on account of anything done in good faith m the exercise of any of the 
powers cenferred«by that Act On the contrary, it is a suit for a declaration 
that the provisions of that Act are inapplicable We agree with the remarks 
of Pheab, / , in the case of the Collector of Moorshedahad v Dhunpai Stngh 
(1^ B L B , 49 , 23 W B , 38)* that the words of this section seem to be 
limited to forbidding a suit wherein the plaintiff seeks to make Go\einment or 
any of its othcers responsitile in damages on account of anything done in good 
faith in the exercise of the powers conferred by the Act . 

. next question is, whether the Subordinate Judge was right in holding 

that the suit was barred by the provisions of s 6 of Act IX of 1847 

That section runs as follows — 

Whenever on inspection of any such new map it shall appear to the 
local revenue authorfties that land has been added to any estate paying 
revenue directly to Governmei^t, they shall without delay assess the same with 
a revenue payable to Government according to the rules in force for assessing 
alluvial increments, and shall report their proceedings forthwith to the Sudder 
Board of Beveftue, whose orders thereupon shall be final ** 

What we have to ccmsider is, Vhat interpretation is to be put on these 
words, that the orders of Jthe Board af Bevenue on the proceedings of the local 
revenue authorities shall be final ? Is it intended that the Orvil Courts shall 
be precluded altogether from enquiring ipto the legahty of the proceedings 
of revenuo^uthorities , o^ are the orders of the Board final only as regards 
tbe^onduct of the proceeamgb and the amount of the assessn»^t ? < 
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By 8 11 of the Code of Civil Procedure the Civil Courts have junsdiotion 
to try all BUits of a civil nature, excepting suits of which their oogniisance is 
barr^ by any enactment for the time being m force 

[789] The present suit is not brought to contest the amount of the 
revenue assessed upon the lands in dispute, but to contest the right of the 
revenue authorities to assess those lands with any additional revenue at all 

The right to assess alluvial increments with Government revenue is con 
ferred by Regulation II of 1819, s 3, cl 2 , and ss 24 and 26 Qf that Regula 
tion provide for the institution of civil suits in certain cases to contest the 
awards of the revenue authorities 

Similarly, cl 3 of s 14 of the Settlement Regulation (VII of 1822) runs 
as follows — ** The decisions passed by the Collectors under the above powers, 
if not altered or annulled by the Board or by Government, shall be maintained 
by the Courts, unless on an investigation in a regular suit it shall appear that 
the possession held under such a decision is wrongful and nothing herein con 
tamed shall be understood to authorize any Court to interfere with the decision 
of the revenue authorities relative to the jama to be assessed on any mehal or 
portion of a mehal, or to the extent and description of lands belonging to any 
mehal that may be assigned on the partition of the same to the several 
parceners concerned , 

In the case of Dewaa Mam Jcwan Singh v Collector of {>hakabad (14 B 
L R , 221 note 18 W R , 94), it was found as a fact that the lands in dispute 
weie lands added to the estate within the meaning of s 6 of the Act, and it 
was accordingly held that the Act applied, and thtft the orders of the Board 
of Revenue m regard to the assessment were final 

So in the case of Collector of Mocnshedabad v DhiinpiU Singh (15 B L 
49 23 W K , 38), the ordeis of the revenue authoiities were held to be final, 
but only ** as legards the person whom they may directly afiect, vi^s , the 
zamindar ’ 

We think, therefore, that the woids ot the Act and the Reported cases go 
to this extent, that when an assessment has been made under s 6 of the Act 
and approved by the Board of Revenue, that assessment is final and cannot 
be called ip question m a civil suit But the fact of an assessment having bffn 
C7903 made is no bai to an enquiiy as to wliether thfi Act applied, and whether 
the revenue authoiities had any light to make the assessment — m other words, 
whether they h*ad jurisdiction under s b of the Act That is a question which 
we think it is open to the Courts to try, and that is precisely the qu^tion 
raised in the present suit « 

It is contended before us that Act IX of 1847 was jntended only to apply 
to lands gained by alluvion or dereliction from the sea qr /rivers in which no 
proprietary title existed, and that it does not apply to land re formed on the 
site of a permanently settled estate • * 

We think, however, that on the face of the Act itself and the decisions of 
D^wan Ram Jewan Singh v Collector of Shahabad (14 BLR, 221 note 
18 W R , 64), Bam Jetvan Singh v Collect^ of Shahabad (1& W R , 127), 
md Collector of Moo? shedabad y Dhunput Singh {23 W R, 38) this conten- 
tion cannot be allowed to prevail The object of the Act is to provide for the 
assessment of riparian estates from time to time, in accordance with the changes 
which periodical surveys may show to have taken place in their area and boim 
daries Section 3 of the Act refers to atevenue suiv^y which is to be approved by 
Government as fixing the boundaries of estates, and provides thi.t at intervals 

2849 
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of not less than ten years fresh surveys of such estates may be made Section 5 
then provides for a reduction in the sudder jama when on a comparison of tt^o 
successive surveys it appears that the area of an estate has been diminisbod, 
and 8 6 provides for an addition to the jama when on inspection and oompansoh 
of the new map land appears to have been added to the estate since the last 
survey In every case the starting point is to be the revenue survey which, it 
would appear, is to be taken as representing the boundaries of the estate kB 
they existed at the time pt the permanent settlement, and it is apparently not 
open to the revenue authorities to go behind that survey and enquire whether 
in fact the boundaries at th*e time of settlement were not other than therein 
represented 

In the present case the revenue survey admittedly took place in 1849 , 
and if, as compared with the state of things ascer [791]tained at that survey, 
an accretion was found to have taken place at the subsequent dearah survey 
of 1867 68, we think the revenue authorities were bound by the provisions of 
s 6 of the Act to assess such accretion 

Now it appears from the evidence that in 1868 there was an accretion to 
the estate mouzah Boyrampore as compared with the survey of 1849 , and that 
being so, we must hold that the Act applied, and that the accretion was liable 
to assessment It is true that (if we understand the settlement proceedings 
anght) the entire area found in 1868 was ass&sed without any deduction for 
the area existing* in 1849, apparently on the ground that in the meantime the 
w'hole of the lands had been diluviated But this objection to the settlement 
proceedings has not been taken in the present suit, and even if it had been 
taken, it is open to question whether we could have intarfered 'Vhe matter was 
one affecting the settlemeiit proceedings in respect of which the orders of the 
Board of Revenue are declared to be final 

That the excess lands, however, were liable to assessment, seems to admit 
of no doubt, and we think, therefore, that the suit was rightly dismissed 
The^appeal is accordingly dismissed with costs 

Appeal dismissed 


^ * NOTES 

[ ThiH case must be deem^ overruled in so far as it laid down that a former survey map 
was conclusive under Act tX of 1847 as to the original limits of each permanenth settled 
estate and therefore that the c<imparison of the two maps by the Revenue efheer was conclu 
sive o»the question of addition to the estate bee 14 Cal 67 (92) (F B ) 17 Gal , 590 , 30 

Gal ,%91 (P C ) 'j^hey are not conclusive and in the absence of evidence to the contrary, they 
may be judicially received in evidence as correct when made 

The evidentiary value ,of the survey maps is authoritativel) ttatod in (1902) 80 Cal , 
291 (PC)] 



KOKILMONI DASSIA V MANICK CHANDKA &C [1885] I.L.B. H Cat 79> 


[tiCai 791] 

APPELLATE CIVIL 

The 2bih May, 1886 

Present 

Sir Richard Garth, Kt , Chief Justice, and Mr Justice Ghose 

Eokilmoni Dassia One of the Defendants 

versus 

Manick Chandia Joaddar and another Plaintiiis 


LimttaUon Act, 1877, sch II, els 140, 141 — Adverse possession — 
Hindu mother— Beversioner 

Semble, that, in Hindu law where a mother succeeds to property as heir of her son, and 
her right thereto becomes barred b> adverse possession the next heirs of her son on her death 
will have twelve years therefrom in which to sue for possession of the property 

[792] In this case the judgment appealed from, in which the facts are sufficiently 
stated, was as follows — 

This was a suit for recovery of possession of immoveatilc property on the basis of 
mhentanoe plaintiffs alleging that one Haladhar died in 1266 (1859), that his property 
devolved in succession on his widow and his mother Bhagabati, and that on the death of the 
latter in 1287 (1880) the plaintiffs became entitled to it as next of kin but were prevented 
from obtaining possession by defendants the daughter and daughter s son of Giridhar, a 
brother of Haladhar 

« 

The Subordinate Judge found that the plaintiffs had the better title, but dismissed their 
Efuit on the ground that the right of Bhagabati and consequently that of the plaintiffs, was 
barred by limitation The only question now to be decided is as to the correctness of this 
finding ^ 

The Subordinate Judge found that Haladhar and Gindhar lived as members of an 
undivided Hindu family and that after the death of Haladhar, there was no formal separation , 
that Gindhar died in 1273 (1866) and that although Bhagabati left the family dvttlling- 
house and put up at Chuamallikpara, where the family had a golabati sjie was main&iined 
out of the profits of the joint propertv and used to come and reside occasionally at the family 
house, where she died in 1287 (1880) after residing there for a mo'tth and a half 

I think these findings are fully borne out by the evidence in* the case , some attempts 
were made to show on behalf of the defendants that Bhagabati was turned out of the himily 
house by the defendant Kokilmoni , that the latter rkused to maintain her, and that 
Bhagabati maintained herself by her own private means and lived in a house built by herself 
with her own means But these assertions are advanced in a random ai)d contradictory 
manner, the statements of one witness being incinsistent with those of another, and the 
intention appears to be to make out at all hazards a case of exclusion from the family 
property, for example, Modhu Sudan says that Bhagabati formaUy e resigned gher 


• Anneal from Appellate Decree No 2416 of 1883, agaiiist the decree of G G Dey, Esq , 
OffioiatingsJudge of Nuddea, dated the 1st of August ISfJB, reversing the deorw of Babo^ 
Amirta Lall Ohaterji, Subordinate Judge of that District, daM the 31st of March 1882 
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property — a Btatement wbicli is not confirmed by any other witness, and which is inconsistent 
with the theory advanced by others that Koktlmoni drove her from the family dwelling house 
at Dowlutpur and excluded her from participation in the family property The admitted fact 
that she made very frequent visits to the family dwelling house and ended her life there, is 
enough in conjunction with the evidence for the plaintiffs to show that she was never 
excluded from the joint family, and that she was maintained out of its resources all her life 

I also agree in the finding that Bhagabati never managed the property, and that the 
management of the whole family property was after the death of Haladhar conducted by 
Giridhar, and on his death by I^kilmoni, or rather by her husband Modhu Sircar in har 
name the actions of Bhagabati, which are set forth as acts of proprietorship, appear to be of 
little importance, except the alleged appointment of a servant which is doubtful 

pea] On these facts the Subordinate Judge is of opinion that the possession of Giridhar 
was probably not adverse to his mother Bhagabati, but that the possession of Kokilmoni was 
adverse, inasmuch as after the death of Giridhqr, she obtained t certificate under Act XXVII 
of 1860 to collect the debts due to the estate of Giridhar and Haladhar that her apohoation 
sot up an adverse right , and that since the date of that application, she has been in possession 
on the right therein asserted for more than twelve vears thereby barring the claim of 
plaintiffs as reversioners 

I think that the lower Court has attached undue importance to the assertion of right 
made in the application for a certificate in 1867 the occasion for that application arose upon 
the death of Giridhar, whose daughter Kokilmoni was undoubtcdlv the proper person to 
obtain a certificate as regarding his estate It is true that the body of the application con 
tamed a recital that Giridhar had been for twelve vears in possession of Haladhar s share 
and that the petitioner was now in possession of it But this m itter was not referred to b> 
the Judge in his order granting a certificate to Kokilmoni on the ground of her proved 
relationship to Giridhar No copy of the certificate actually granted is filed and it is not 
clear that it was styled a certificate to collect debts due to the estate of Haladhar, as well as 
Giridhar or that notice of the application had been issued as of an application affecting 
Haladhai^s estate « From the way in which the petition was framed, it would appear that 
the drafter of it, at least was aware that some other person had a better title than Giridhar 
to the estate of Haladhar In any case there is no proof whatever that this assertion of right 
w^ brought to the notice of BhagabA.ti But if not brought to her notice, il cannot operate 
to exclude her, I think, according to the rulings in force For example, in Sarafrmneesm 
Btbt V KenUuh Chander Chmgqpadhya (85 W R , 5S), it was held that possession of a 
co-«harer defendant would not become adverse until the plaintiff claimed or asserted some 
nght«iin the land held by her co sharer and that right was denied by him The case here is 
the Converse one^ the right was asserted by the defendant , but on the same principle it 
should be held that the assertion did not exclude Bhagabati unless it was clearly brought to 
her notice She was it appears, an illiterate woman, and it was natural that she should 
acquiesce m the management of the joint property first by her son, and then by her son’s 
son in law, so long as she was maintained out of the joint familv resources , whether she knew 
of her right with rejs^rd to Haladhar’s succession, there is nothing to show it is not impro 
bahle that she may have* been ignorant of it But inasmuch as she remained in the joint 
family, and there is no proof that she was clearly excluded it appears to me that her right 
WM not barredT at any time up to bet death in 1287 B, and that the suit of the 
wrersicaietB is consequently not barred either An argument has been adranoed by tlie 
respondent that there oould«he nojomt fsBiily [TM] of which Bhagabati and ifftinimnni were 
both msmbers , tiiat Kokilmoni, as a married womam, must be taken to Vl ^ng to her 
Wdiand’s iSmily, a separate one from her father’s . and that therefore her of the 

p!(^y of BaUdhar, to whusb l^e had no titte was a genuine adverse possession on her own 
aoeount Ihit nit the endenoe in the case indicates that Kokilmom m the 
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Abatement of Bent- 

Renf sutt-Diiumonr-^atuferee of Unant, nght of, to ahaUment A tuwnt han a 
Tight to, and can claim an abatement of, rent where the area of the land, the 
suojMt of his tenure, has been diminished b} diluvion* and such right passes to a 

S urchaser on a sale of the tenure Prowww Moi/ee Dosw v Dmm Mnvee Dos^e 
istmguished • 

Kali Pr ah anna Rai i> dhananjai CtHosl XI 626 

-dcf ( Jl K 0 / 1877), 9ch 11^ Srt 120 In 1877 certain butwara prootedings wort 
terminated, and the amount of land hdld by the plaintiff in the portion of the 
estate allotted to the defendant was ascertained The rent payable was admitted 
to be at the rate of Rs 4 per biggah In 1881 the defendants sued the plaintiff foi 
rent of a larger amount than the plaintiff admitted to be due and obtained a decree 
on the 31st May 1881 On the 20th September 1881, the plaintiff instituted a suit 
nominally under the provisions of s 19 of Bengal Act VIII of 1869 for abatement 
of rent upon the ground that the defendant^ were seeking to charge him rent 
i^n a large amount of land thandio actuall} hold The defendants pleaded that 
the suit was barred bv limitation as being brought more than one year after tht 
cause of action accrued The Court found that the amount of land ‘held by the 
plaintiff was the amount stated by him in his plaint and not that alleged b> the 
defendants Held that the suit was rather one foi the apportionment of rent 
after thp hutwam proceedings, and not one for abatement M rent and that it was 
not barred by limitation inasmuch as the period allowed for such suit must be 
taken to be six years and not one year 

DURGA PBRSHAD I GHOSITA GORIA XI 284 

AbatmeQt-- 

CJuarife of See CHARGE, Form oi 

Absence-^ • 

Of defendant from Bittuh India See LIMITATION 
Ofentiy^%nabookMiirehxmntimde7i> 34 Hmdefwe Acf bee Evidence 

Abw^bs— 

lllegalitjtof Cesm-^Reg VIIl of 1793 « 6i-~Reg IV of 179i -Reg V of 1812 
s 3— Act VIII of 1869, s 11— X of 1869 s l(f— Contract ict (IX of 
18?2), if 23 Where it is not actually proved that abioabs have been paid, or have 
been payable before the time of the permanent settlement, a landlord is not legally • 
entitled to recover them as against his lyots even assuming that by the custom of ^ 
the estate the ryots, and their ancestors before them have for a groat number of • 
years paid such abwabs Senible that a claim for the recovery of abwifbs existing 
before the time of the permanent settlement would not be enforceable 
GHULTAN MAHTON i; TiLUKDARI SINGH • XI 176 

Aooelention— 

Of remainder on fmlvre ofhfe estate See Wlld^ 

Aocouni— 

4s among members of family See HINDU Law, VVlIiU 
StaUmvnt ^ uwiignsd See LIMITATION ACT 1S77 
Smt for See PABTNSRSHIV , 

Aooretioii— 

To parent tenure See LAND ACQUISITION Acf* 1670 

AoentioM— 

To husband's estate See HINDU Law \UIBNATI0N 

AooamalatiioiM— * 

See Hindu Law, will 

Aeaued, Btght o/, to know the exact value of charge brought agcunid hm See 
chabos, Fobuof • 
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Aotion in pern— 

Owner indirectly impleaded — Toivage Contract — Vice Admiralty The “M S a 
steam tug, was hired to tow the barque N ” down the Hughli, and in oonse 
quence of the negligence of the maitter of the tug whilst so employed, and of his 
wilful disobedience to the order of the pilot on board the N the latter ran foul 
of a sailing vessel the ' S F ’ considerable damage being done to both sailing 
vessels The ** S F ” took proceedings against the “N ” for the damage bus 
tamed, and an aotion in rem was brought (pending the proceedings taken by the 
“ S F *’) by the '' N ' against the tug to recover damages, including any dama 
ges that the “ N ** might have to pay to the owners of the ‘ S F The defence 
set up by the tug Was, protection under its towage contract, which was to the 
effect that the proprietors of the tug should not bo responsible under any circum 
stances for any loss or damage to any vessel whilst in tow of the tug, whether the 
same should have happened through the default of the master or other sailors, 
etc , of the tug, or through the incompetence or want of skill of the pilot in charge 
The Court below held, that the accident was due to the wilful disobedience of the 
master of the tug in not obeying the pilot on board the *N and that such 
misconduct was a ‘‘default’ within the meaning of the clause in the towage con 
tract , but inasmuch as the action was one tn rem and not against the proprietors, 
the clause was no answer to the suit Held^ on appeal that the clause was a 
sufficient answer for that although in every case of a proceeding in rem the suit 
18 directly against the ship itself, still the owner of the ship must always be con 
sidered as indirectly impleaded « 

THE Maby Stuart v The Nevada ^ X 866 

Act of Ood— « 

See OARRIBBS, LIABILIIY of 

Acts— ^ 

XIX of 1841 , s 19 See CERTIFICATE OP GUARDIANSHIP, OANCBLIiATION O 
XIX Of 184S See MORTGAGE 

IX of 1847 SS 6 9 Bee ASSESSMENT OF ACCRETED LANDS 
XXXVn of 1855, s 2 See SONTHAL PFRGUNNAHS 
XL of 1856J— “ ^ 

R 8 Bee GUARDIAN AD LITEM, APPOINTMENT OF* GU\RDIAN OF MINORS 
jyi&V^DTSQ SUIT MINOR, SUIT BY 
SS 10, 12, 21 See CERTIFICATE OF GUARDIANSHIP 
8 18 See GUARDIAN OF MINOR MORTGAGING MINOR'S PROPERTY 
8 27 See Guardian 
VIII of 1859 - 

See Civil Procedure Co^ 1859 

S 15 See DECLARATORY DECRFE SUIT FOR 

s 97 See WITHDRAWAL Oi Suit 

s* 229 See ONUS OF PROOF 

Xjfl869— 

S 10 See ABWABS, ILLEGALITY Of 
s 32 See LIMITATION 
XI of 1869— 

SS 6, 7, 20, 28, 38 Sge SALE FOR ARREARS OF REVENUE 
8 31, See EECORDED PROPRIETOR, BEPREBENTATIVE OF 
8 33 See SALE FOR ARREARS^OF BEVENUE 
XTV of 1869— 

Bee limitation ACT, 1859 

88 11, 14, 20,«22 See LIMITATION 

XXVn of 1860 See HINDU LAW (gUCOESSION) 

XIiV of 1860— * 

Bee PBHAIi CODE • ** 

34, 35, 464, 467 471 See PEN4t, CODE 
e '156 See BXOTma 
s 188 BimWabbant 
g. 188 Stoe CISQDADIFICATIAN OF JDDOB 
a 198 See Adtebnatitb Chaboe False EvtoENqs, 
ee 90SI, 804 Bee STATBUBNT OF /coused BEFORE PEBSON m AUTHOBm 
a »4 See EVIDBBOB ACT (I OF 1873^6 6, 
a 487 See BtrtqiABT l^tlAL « 
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Aoi8 — ( continued ) 

IX of 1861— 

See Guardian 

8 8 See GUARDIANSHIP OF INFANT FEMALE NOT HAVING ATTAINED PUBERTY 
XX of 1863, 8 18 See MUTWALI, SUIT BY 
XVI of 1864 See REGISTRATION ACT 1864 

III of 1866 See BILL OF LADING GABRIERB, LIABILITY 01 

X Of 1865— 

See Succession act 

SB 284, 24S See PROBATE 

5 262 See ASSETS IN HANDS OF ADMINISTRATOR GENERAL 

XI of 1865 — \ 

8 6 See Small gausf Gourt 

8 8 (expl a ) See JURISDICTION 

88 6 , 21 See SMALL GAUSE COURT MOFUSSIL 

XX of 1866, 8 58 See REGISTRATION AQT, 1866 

XXVI of 1866, 8ch to para , 2 See TENANT UNDER TALUQDARI SETTLEMENT IN 
1868, RIGHT OF 

I Of 1868— 

s 6 See LIMITATION 
I of 1869— 

See Res judicata 

ss 2, 8, 11, 19, 22 (cl 6) See OUDH ESTATES ACT 
ss 8, IS, 22, 24 See WILL 

8 13 See Registration of Will under Oudh Estates Act 

IV of 1869 See DlVORCl ACT 

Vm of 1869 (Bengal)— 

See BBNG Act VIII Of 1869 
8 14 See Enhancement OP RENT suit you 
SB 22, 59 See LANDLORD AND TENANT 
8 26 bee SALE IN EXECUTION 
8 29 See Limitation 
8 88 See RES JUDICATA 

68 59, 64 Bee SALE OP RIGHT, TITLE AND INTEREST OF HINDU WiDOlv’S 
ESTATE 

VII of 1870- 

8 7, cl 3, bUb cl (/), els 3, 6, of sch IT Sec VALUATION Oh SUIT 
s 7, Ol c s 19 cl 17 See COURT Ff ES ACT 

X of 1870— 

See LAND ACQUISITION ACT, 1870 
ss 27,28 30 35 Sec L\ND ACQUISITION 

XXIV of 1870— 

88 8, 4, (cl 3) , 17, 23 See OUDH TALUQDARS RELIEF ACT 
8 26 See Manager NOT PARTY TO SUIT 

VI of 1871— 

8 24 See BENGAL CIVIL COURT S ACT 
8 25f See JUDGE, DISQUALIFICATION OF 

VIII of 1871 See REGISTRATION OF WILL UNDER OUDH ESTATES ACT 

IX of 1871— 

See LIMITATION ACT, 1871 

8cb II, arts 48 60. 118 See LIMITATION ACT 1871 
sob II, arts 186, 146 See LIMITATION ACT, 1871 

I of 1872— 

See EVIDENfS ACT, 1872 
8 6 See EVIDENCE ACT 
8 24 See CONFESSION 

6 82 (ol 8 ) See ADMISSION AGAINST INTEREST 

8 84 See Evidence • 

8 92 (prov 1 ) See EVIDENCE INVALIDATING WRITTEN AGBEEBIENT 
8 115 See Estoppel • 
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Aots — {coniinued ) 

DC of 1872— 

See Contract act 

s 23 See Evidence Invalidating ^Written AOBEbMBNT 
S8 151, 152 See BILL OF LADING See CARRIERS, LIABILITY OP 
BS 253 (cl 6), 265 See PARTNERSHIP 

X of 1872— 

See CRIMINAL PROCEDURE CODE 1872 

11 of 1874, 8 36 See ASSETS IN HANDS OF ADMINISTRATOR CrENERAL 

IX of 1875, 8 4 See MINOR, *SUIT BY 

XVn of 1875— 

4 See BUDDHIST LAW OF MARRIAGP IN BRITISH BURMAH 
s 27 Bee LIMITATION FOR SECOND APPEAL UNDER S 27 BURMAH COURTS 
ACT 

as 35, 60, 61, 62, 70, 77, 80 See TRANSFER OF CASE 
B 80 See Misdirection * 

1 of 1876 (Beng ), s 6 (sch a) Sec REGISTRATION OF MAMOMEDAN MARRIAGES 

IV of 1876, (Beug ), ss 189, 191, 213, 219 220, 252 See LIABILITY OF COMMIS 
BIONERb 

V of 1876 (Beng ) s 25b Sec DlSQU ALIP ICATION OP JUDGP 

VII of 1876— 

(Beng ) 88 62, 55 « X 350 

a 55 See MALIKANA ACl 
S 89 See LAND*REaiSTBATiON ACT 

VIII of 1876 (Beng ), Pi II, s 4 (els 8 ind 9) bee Burw\RA 
XVII of 1870, ss 52 53 Sec GRANT 

I of 1877— • 

8 22 See SPECIPIC PERPORMANCE 

s 42 See DECLARATION OP TITLE JURlbDUlION OP CIVIL COURT 
in of 1877— 

See BEGlSTRAnON ACl, 1877 

s 17 8 17 (cl h) s 48 Sec REGISTRATION ACT 1877 

s 60 s^e Registration 
ss 72, 73, 82 (cl ft*), 83 See REGISTRATION 
8 77 See LIMITATION ACT, 1877, S 14 
8 82, ol (a) See REVISION ON FACTS 

X of 1877— 

See CIVIL Procedure Code, 1877 
b 331 See ONUS OP Pro«F 

S See EiXTENSION OP TIME FOR SECURITY IN A I PEAL 

XV Qt 1877— 

Soe^IMITATlON ACl 1877 
8 7 Sec LIMITATION 

SS 4, 5 , 12, 13, 14 26, Sch II, Arts 14 45 64, 115, 120 131 14o, 138, 140, 142 
144, 146, 148 151 Sc^LlMITATION ACT, 1877 
Soh II, Art 109 Sec Mesne PROFITS 

Soh II, Art 179 179, (CL 4) Sec STEP IN AID OP EXPC UTION 
I of 1879— * • 

8 3 (cl 17) art 52, sch I See RlECEIPl 
8 24 See Stamp act, 1879 

Sch I, art 44, *(018 a and b) bee STAMP ACT, 1879 

IV of 1879 8 10 See CAfBIEBS, LIABILITY OF 

IX of 1679, (Beng ) s 10 See CERTIFICATE OP GUARDIANSHIP 
XII of 1879, s 92 See MATERIAL IrMgULABITY 

XIXI of 1879, s 21 See MATERIAL IBB^SGULABITY 
xvm of 1879 88 15, 40 See LEGAL PBAOTITIONERS ACT 
IX of 1880 ^ei|g ), 8 56 See Pesses FROM Dfd!JTTBR LANDS 

V of 1881— ^ 

s 4 See LETTERS OF ADMINISTRATION 

8 60 See PROBATE AND ADMINISTRATION ACT, 1881, S 60 

XXVI qf 1881, a 61 See HUNDI PAYABLE ON ARRH AL, PRESENTATION OF 
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kttx-^c(mcltuled ) 

IV of 1882— 

ss 3 (cl c ) and 86 See MORTGAGE 

B 8 See Construction op Gift as to quantity of Estate given 

s 65, d 6 (d) See STAMP ACT, 1879, S 34 

88 58, 59 See EQUITABLE MORTGAGE 

SB 65, 76 See MORTGAGE OB LEASEHOLD PROPERTY 

Vlll of 1883, 8 4 See CUMULATIVE SENTENCES 

X Of 1882— 

See CRIMINAL Procedure Code, 1883 
8 5 See CONTEMPT OF Court 

88 30, 34, 309 See JURISDICTION OF CRIMINAL COURT 
88 161, 348, 259, 342, 345, 435, 437 See CRIMINAL PROCEDURE CODE 
8 163 See CONFESSION 

8 178 See TRANSFER OF CASE 

8 195 See SANCTION TO PROSECUTE 

ss 233, 554, sch 5, XXXVIII— 11 (4 ) See ALTEBNAIIVE CHARGB 
ss 253, 437 See DISCHARGE OF ACCUSED 

8 257 See WITNESS, RIGHT OP ACCUSED TO CLAIM ATTENDANCE OB 

s 260 See SUMMARY TRIAL 

SB 289, 292, 303, 307, 342 See RIGHT OB REPLY 

s 298 See MISDIRECTION 

8 303 See JURY • 

SB 337,338 See PARDON IN CASES NOT EXCLUSIVELY TRIABLE IN SESSIONS 
COURT 

tiS 417, 418, 423 See APPEAL BY LOCAL GOVERNMENT 
8 435 See REVISION ON FACTS 

s 510 See EVIDENCE 

s 512 See DEPOSITION WHERE ACCUSED HAH ABBCONDFU 

XIV of 1882— 

See CIVIL PROGEDURB CODE, 1882 

ss 1,3 See SONTHAL PEBGUNNAHS 

ss 2, 244 (cl c) 311 588, (cl 16) Sec APPEAL 

ss 13, 43 See RES JUDICATA 

S 25 See JUDGE, DISQUALIFICATION OB 

SS 44, 578 See SPECIFIC PERFORMANCE 

b 97 See WITHDRAWAL OB SUIT 

SS 108, 230 647 See LIMITATION IN EXECUTION PROCEEDINGS 

bS 121, 126, 136 See INTERROGATORIES 

Sb 131, 133, 135 Sec INSPECTION OF DOCUMENTS. 

s 204 Sec ISSUE DETERMINATION OF WHEN UNNECEbSABl 

ss 239, 243, 246, 250, 204 See EXECUTION OF DECREE • 

bs 244, 647 See EXECUTION Procfedings 

s 258 See RI^HT OP SUIT 

ss 261, 262 See DECBEF FOR EXECUTION OF CONVEYANCB 
8 265 Sec BUTWABA 

ss 266 fprov cl I ), 278, 260, 281 Set ATTACHMENT 
s 287 See EXECUTION SALE 
ss 294, 312, 313, 520 521, 525 See APPB AL 
b 296 See LIEN 

ss 311, 318 See SALE IN EXECUTION 
s 381 See ONUS OF PROOB 
ss 344, 351, 356 See INSOLVENCY 
8 396. See PARTITION 

ss 482, 575, 597 See CIVIL PROCEDURE CODE 

S 440 See MINOR, SUIT BY i 

SB 562, 586, 588, (cl 28), 589 See APPEAL FROM ORDER 

BS 566,574,567 Sec JUDGMENT OB APPELLATE COURT OONTENTS OF 

s 624 See REVIEW ^ ^ 

XV of 1882 See SMALL CAUSE COURT PRBSIDENCY TOWN'S ACT (XV OB 1882) 

SS 16. 19, 88, 45 69 

Aetnal PoMession— 

Bee POSSESSION, TlUB AT WHICH UAOISTKATE IS TO^ETBRUINF WHO IS IN 

Addition— 

To emttmg embonkmtnt does net mean repaus to atsUmg embankment Sw 
IS^qIAMEHBNT, ASDmOK TO * 
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Additional EYidenoe— 

Civil Procedure Code ( Act XIV of 1882), s 668 Wheye the lower Appellate Court 
allows additional evidence to be taken, though it is not satisfied that the pvideuoe 
IB necessary under clause ( a ) or clause (6) of s 568 of the Code of Civil Procedure, 
the High Court will interfere, but where this does not appear to be the case, and 
there is simply an omission on the part of the Appellate Court to record its reasons 
for allowing additional evidence to be taken, the High Court will not interfere 
HAFIZ ABDUIi KUBRIM 17 SBIKISSENRU XI 189 

Adjastment-^ 

Of decree out of Court See OSVIL PROCFDURb CODE 1882 SS 267a 258 

Admissibility— 

Of Evidence See RVTDBNOE 

Admission — 

Agamst Interest See ACT I 1872 8 82 (CL 3) X 688,692 

Administration— 

Sv/it Generally euludes 8mt by othet than legal repesentative See SUIT 

Creditor on behalf of all other Creditors 

Tollindus Limitedgrani of SeeLBTTPRSOP ADMINISTRATION TO HINDUS 

Administrator-General— 

Execuium of Decree agmnst See ASSETS IN HANDS QF ADMINISTRATOR GENERAL 
DISTRIBUTION OF 

Adopted son—' 

On Motlier's side, Siu.tes^ion of See HINDU LAW, INHERITANCE 

Adoption- 

See CUSTOM NOT ALLOWING ADOPTION, GOVERNING A FAMILY NOT SUBJECT 
TO HINDU LAW 

Of a sMfar’s son by Kayasthas See HINDU LAW 

Adverse Possession— 

See LIMITATION ACT, 1877, SOHED II, ARTS 120, 181, 140, 141 144 
By Vendor — Ejec^vient — Limitatwn — Liviitation Act, XV of 1877, sch II, at is 18b 
187 On the 25th of September 1867, A executed a conveyance of certain land 
to B for valuable couBideration On the same day A acknowledged the execution 
of the deed before the Registrar, who afterwards registered the same on the 19th 
of October 1867 B never entered into possession of the land On the 14th of 
November 1874 C purchased this land at a sale in execution of a decree which he 
had obtained against B « U did not enter into possession of the land, but on the 
26th of September 1879 bioughi a suit for the recover) thereof against A who 
fiiad all along remained in possession Held, that the suit was barred* by limita 
tion, undei arts 136 137 sch II of the Limitation Act, XV of 1877 
Acf AND GOOMARl V ALl JAMIN XI 229 

Affidavit of DooumentB— 

See IKSPBOTION OF DOGU^NTb 

Setting out list of title deeds, etc, evidencing title to propert\ in suit, claimed to be 
withheld from inspection on the ground that they were not sufficient!) material 
at such an early stage of the suit , claim to withhold disallowed 

SUTHERLAND V SiNGHEE CHURN DUTT X 808 

Atfent— 

Worpur^ses op^Smt, tecogmzed Sec CIVIL PROCEDURE CODE, 1882, s 432 

Atfreement— • * 

Notice of prwr Sec REGISTRATION AQflB, 1877 

To compromise and sfuhsequcnt withdrawal therefrom See COMPROMISE, WITH 
DRAWAL FROM 

SPe morigetge^ See Registration Act, 1877 

To refer to Mamger questions a'^emg under ugreement'-^Tramways Company — Agree- 
ment with Gmductor^Umiager ^wer of^Jurisdictton of Courts of Justice — 
Contract Ac^Act IX of ISn s 28. ea? 1 The plaintiff became conductor of the 
Catoilttf Tramways Company m aooordafice with an agreement which, mnon^t 
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AiJpeement — (conUnvsd ) 

other things, provided that ‘*the Company will retain a hum of money deposited by 
the condu^or together with all his wages for the current month as security for the 
discharge ni his duties and in case of any breach by him of the rules the 
Manager of the Company shall be the sole judge as to the right of the Compan> 
to retain the whole or any part of the deposit and wages and his certificate in 
writing in respect of the amount to be retained and the cause of such retention 
shall be binding and conclusive evidence between the parties in all Courts of 
Justice On a reference from the Calcutta Court of Small Causes as to the 
effect of this agreement )ield, that it was a contract to lefor to alrbitration 
rendered valid by s 28 example 1 of the Contract Act, And that th^ certificate of 
the Manager was conclusive 

AGHOBP NAUTH BANNEIUBB V CALCUTTA TRAMWAIS CO XI 

With conductor of Tramways Company See AGREPMENT 1 0 RPI* h R TO MANAGER 
QUESTIONS ARISING UNDER AGRFFMPNT 
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Alienation — 


By Childless Hindu Widow undei Mithila Eaw See HINDU LAW 
By Father of Joint Family Property how far binding on 8on« Sec HINDU Law 
By Mitakshara fathet , Suit by sons to set aside See HINDU LAW 
By Widow See HINDU LAW ALIENATION 

Alimony — 

When permanently granted See DIVORCE ACT* (IV OP 1869) SS 36, 37 

Alteration— * 


Of Terms of Notice See INSPECTION OF DOCUMENTS 

Alternative Charge— 


Conviction-^ False evidence — Penal Code (Act XLV of 1,860>, s 193 — Criminal 
Procedure Code (Act X of 1882), ss 283, 564 and sch 5 XXVIII II, (4) A 
prisoner was convicted on an alternativo charge m the form provided by s'^h 5, 
XXVIII II, (4) of the Criminal Procedure Code (Act X of 1882) of having given 
false evidence such evidence consistmg of contradictory statements contained in 
one deposition while he was under cross examination and re examination as a 
witness in a judicial proceeding There was no finding as to which of the con 
tradictory statements was false Held (KOBBIS J dissenting) that s 233 of the 
Criminal Procedure Code did not affect the matter, and that the copviction was 
good Semble per WILSON, J — The decision in The Queen v ^edoo Noskyo 
though a guide to the discretion pf Courts in framing and dealing with charges 
was not intended to, and does not affect the law applicable to the matter 
Habibullah V Qleen Empress X 937 


Ancestral Property— • ^ 

And proceeds of ancestral property undei the Mitakshara law aie shaded m by ttidou 
mother See "HINDU Law 

“ Annual Value 

In s 88 of Bengal Act IV of 1876 means annual letting value See CBIWIORABI 

Antecedent Debts— 

In the case of a voluntary sale of joint family property the* purchase money does 
not constitute an antJ^edent debt such as to render that sale binding on sons, 
unless it is proved that the transaction is immoral 

HANUMAN KAMAT V DOWLAT MUNDAR See also HINDU LAW* X 528 


Ante-nnptial Settlement— 

Wife a minor — Settlement made by guai dian — Fi aud of gitat dian Whiere a wife 

(a minor) sought to enforce an ante nuptial settlement as against the creditors of 
her husband, the settlement having been made and negocllkted on her behalf by 
her father as her guardian and the father wider such cit^pumstances, had made 
a contract for her which was void as against third persons, on the ground of 
public policy, heldf that such a contract could no more be enforced by the minor 
against those third persons, than it could be enforced^ by her, had she been an 
adult and made the contract herself It is unnecessarv* in order to avoid ati ante 
nuptial settlement as against a minor wife and her children, where the conduct of 
the father who brought about the marriage has l:%en shown to be fraudulent, to 
show that the minor was a party to the fraud 

BUa»KB POGOSB V DBLfil AND LONDON «ANKINO CO X 961 
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Appeal— 

Arttrattpu—Appheatton to file award, ol(;ectton» to—CivU Procedure Code (Act XII 
of 1882), 88 525, 520 and 521 When nn application is made to a Court to file an 
award under b 525 of the Code of Civil Procedure, and an objection is matfe to the 
filing of it upon any of the grounds mentioned in s 520 or 521, the proper course 
for the Court to pursue is to dismiss the application and to leave the applicant to 
bring a regular suit to enforce the award in which all the objections to its validity 
may be properly tried and determined Where no such ground of objection is 
made to the filing of the award, and the Court consequently orders it to be filed, 
no appeal lifts against that order 

Hureonath Chowdhry • Nistarani CH0WDR\N1 X 

By Local Oovemment — Appeal upon facta front verdict of a jury — Criminal Procedure 
, Act X of 1882, 88 417, 418, 428 Under the provisions of Act X of 1882, no 
appeal at the instance of the Local Government lies from an order of acquittal in a 
case which has been tried by a jurj , when the questions involved are purely ques 
tions of fact, for such on appeal to he it must be supported upon a ground which 
iB covered by s 418 

Government of Bengal t Parmeshlr Mullick X 

By 8ucce88ful party See JUDGMENT CONTAINING FINDINGS UNNECESSARY POE 
DISPOSAL OF CASE 

Cwil Procedure Co^^^s 525 — ippltcaiion to file award — Orden ejecting appeal — 
Matters to be decided upon application to file an award — Court fee on such appli 
cation No appeal lies from an order upon an application to file an award under 
s 625 of the Civil Procedure Code Upon an application to file an award under 
8 525 of the Civil Procedure Code, the Court to which the application is made has 
no jurisdiction to enquire whether the defendant has agreed to the terms of the 
instrument referring the matter to arbitration, or whether the terms were 
obtained by fraud When such objections are made, it is the duty of the Court 
to reject the application under s 525| and refer the parties to a regular suit 
The proper Court fee upen an application to file an award under s 525 is the 
Court fee proscribed for applications and not the Court fee upon a plaint 
BIJADHUR BHUGUT V MONORUR BHDGUT X 

Deduction of time allowed for obtaining copy of decree See LIMITATION ACT 1877* 
From Courts tn Sonthal Pergunnahi See SONTRAL PERGUNNAH 
From decision of Judge and Assessors under Land Acquisition 4ct See LAND 
ACQUISITION 

From decree made in accordance wilh Compromise See GOMPROMISF WiTHDRA 
WALFROM 

From Order passed on application in execution of Decree upon bond specially registered 
under s 53 of Act XX of 1866 — Execution of Decree — Mofussil Small Cause 
Courts, Suit cognisable bjt-Act XX of 1886, ss 5S hnd bb-^Code of Civil Proce 
dure. Act XIV of 1882, w 244 and 686 A suit upon a bond specially registered 
under the provisions of s 53 of Act XX of 1666 for an amount less than Bs 500 
18 cognisable by a Mofuseil Court of Small Causes, and under s 586 of the Code 
^of Civil Procedure no second appeal lies to the High Court against an order pas 
sed on an application for execution of a decree made in such a suit Queere 
wftether an a)ppeal lies at all against such an order passed m proceedings taken in 
execution of such a decree 

Sri Bullov bhattacharji v baburam Chattopadhya XI 

From Order setting aside decree upon an award See AWARD APPEAL FROM 
Order setting ash^st Decree upon 

From Order uh^ s 662, fromCode of Civd Procedure Suit of the Small Cause Court 
Class^Cwil Procedure Code (Act XIV o/1882>, m 662 586, 588, cl (28) and 689 
A Court m the exercise of appellate jurisdiotion passed an order under s*562 of 
the Civil Procedure Code, remanding a case of the Small Cause Court class as 
desonbed in s 686 Seld, that under the express yrords of the second portion of 
a 589 of th^Code, an appeal does lie to the High Court from such an order 
KIBTE MOHALDAR n BAMJAN MOHALDAR X 

It is no si^cient ground for admitting an appeal after time that the attorney for 
the i^peUant has omitted to notice that one of the defendants had not been made 
a party resppndent * 

DOBPOBATION OP THE TOWN OF CALCUTTA t7 ANDERSON X 

Letters Patenit Jb^Difference of opinion between Judges in Beview Where two 
Judges Division Bench have couourred in a final decree, the fact that there is a 
dif^eseuoe od opinion as to (me point, amongst others, raised in review on the 
judgment on which suOh final deor^ is based, is no ground for an appeal under 
B 15 ol the Ijeltere Patent 

IN turn Mambb of the petition Of huebuks Saray Hubbuns sabat v 


PAGE 

74 

1029 


11 


169 

528 

445 

108 



TNnrx 


IX 


p\ftp 

Appeal— ( continued ) 

On question of fos/s // ill lie u Jtet e a 7iiatte) of pi nuipU 2 s ini nlved Set Si- CRI* TAJll 
OF STATE, V MARTUM HOHUN KHAN XI 

Order in execution of decree — Fraud — Cancellation of salt in execution of dicret — 
CivilProcedureC(^(Act XIVoflfiS2)^s^ 2 244 cl (cMlI an<2 ^)8R cl 16 Where 
itwas^hown that a judgment creditor wab hjmsUf the piirchastr it an execution 
sale, and the amount for which he ho puichased the propt rtv of his judgment debtor 
was set off against the amount duo to him under his decree and wherp on the 
application of the judgment dobtoi the Court passed in ordf r sctting*abidt the 
sale on the giound of fraud prictistd by the judgment caeditoi on th< judgment 
debtor in connection with the s ile in conscqiiciiee of which fr uid the propert\ 
had been sold at in undci value Held that 111 ismuch as thi order involved the ^ 

decision of a question between the p 11 ties to the suit rcliting to tht txeeu*^ion 
discharge on satisfaction of the decree (the deeiee having been sitisfied as far is 
the purchase mone> hid b> the decree holder wont ind the oidti i me tiling th it 
pro frtwfo itisfxctiou) though not ippciliblt under the piosisions of s 588 
cl 10 was ippe liable is i decree under the provisions eif the ( od( of ( ivil Procedure 
(Act XIV of 1882) s 2 nnd s 244 cl (c) 

BAIiCODFR LATiT4 BHAGAI 1’ ANADI MOHAI A1 riUt X 410 

Order tefming to sit a^ide mle 121 eiccution of dtaec — Cixil Prodiditri Code 1882 
ss 294, 312 aftd 3H There is no ippoal to the High Court from in order refus 
mg to bet aside a sile unless such older is made under ss 291 312 or 31 1 of 
the Civil Procedure Code « 

DURGA SUNDAIil VI r GOVIND\ CHANDR\ ADDY X 908 

Rejection of See SFCURIIY iOR COST 
To Pricy Council Sec COS rs 

To Privy Council Anionnt unlei Rs 10 000 — C nil Piocedpe Code ( \ct \T^ 0 / 

1882) ss 595 596 GOO — Apjiealahle lalue Lexvc to ippoiltoilcr 'Miijest> in 
Council granted in one of six suits directed to be heud togcthei ilthough the 
imonnt involved in such suit wis under the xppfxliblc v iliu time being an ^ 
important question of 1 iw Vi^hich did not inse in the five other suits bhei suit 
however, involving other questions of liw common to ill the six suits such suits 
having been b\ agreomt nt of fonnsel heard upon the simc evidence and eon 
eluded by the same judgment five of such suits being appe liable is of right and 
the aggregate amount in the six suits being conside r iblv rnoie thin tljv ippoilaWe 
value 

Byjnathv Graham xi 740 

Upon facts by Local Qovermnent from 2 erdict of a jury See APPEAL R“i Lot AT 
Governmfnt 

• 

When the judgment of a lower Court his been confirmed und<*i s 575 of the Code 
of Civil Procedure b> reason of one of the Judges of the Appeal (^ouit igreemg ^ 
^pon the facts with the Court below in appe il will lie ig 11 nst such judgment 
notwithstanding the terms of s 575 

GossAMi Sri Sri Gridhariti MaharatTickmi i Puri shotum CQShxtMr X 814 

Appealable Order— , 

Civil Procedwe Code Act XIV oj 1882, ss 2 244 (cZs a b and c) — h xecution of 
Decree The ancestors of B mortgxgod their share in a certain mehal to A 
Subsequently B became entitled to this share in the mehal and A obtained a 
decree on his mortgage in execution of which the rifht title and interest of B 
was sold and purchased bv C Subscquontlv to this latter deproe and sale B 
obtained a decree against D for possession of cert 11 n lands which were proved to 
belong to this mehal E then obtained i decree agxinst B, in execution ^ which 
the right, title and interest of B in this same me^jil was sold and purchased bv 
F , C and P transferred their rights under their respective fiurchases to E F 
thereupon as purchaser of the right tith a«A interest of p from F applied to 
execute the decree obtained by B agxinst D This application was rejected bv 
the Subordinate Judge, but on appeal to the District Judge was allowed J3 
thereupon applied to the High Court to have this order set aside Held that the 
order should be set aside, inasmuch as no appeal lay fromJShe order of the Suhsirdi 
nate Judge, the order not being a decree within the meaning of ss 2 and 244 (els 
o, h and c)of the Civil Procedure Code 
MOHABm SINGH V Bam BAQHOWAN CHOWBEIi 
6 CAL •— b * 


XI 


150 



X 


INPFX 


PAGE 

Appealable Value — 

Seo APPEAL TO PBIW COUNCIL 

Appellate Court— 

Wtll expunge unnecessary findings from judgment See JUDGMENT CONTAINING 
BINDINGS UNNECESSARY FOR DISPOSAL OF CASE 

Application— 

For ordet revolting probate See Prob\TP 

For proclamahon of sole is a step in aid of ereciUion See STEP IN AID OP EXECUTION 
To appeal against a defendant aft n time foi appealing has enpiied See LIMITATION 
ACT !S77 

^To pU nuajd Sec Al*Pl AL 

Apportionment ^ 

Of Compensation Set LAND AlQllSIflON A( r j870 
Of Rent Sait fat Sot AD\1 FMI N l OI RFN r SuiirOK 

Approver— 

Weight of Statement of Set MISDIRECTION 

Arbitration- 

See APPFAL 

Agieement toiefer fontract to See AGRPEMINr TO RIPEU TO MANAGER QUBH 
HONS ARISING OUT OF AGREBMENf 

Defence of submission to arbiti ation and awntdu}fon tl^e matter in suit before suit 
brought An« award upon a question referred to arbitrators on whose part no 
misoouduct or mistake ipiiears, concludes the parties who have submitted to the 
reference from aftcrw trds contesting in a suit the question so referred and disposed 
of by tht award Two widows of a decexsed Hindu refeirtd generally to arbitrators 
the question of their rigRts respectueh in the estite of their deceased husband 
including the matter whether there was or was not any ( lu^e disentitling the 
widow who iftcrwards brought this suit for hei shaie in the estate against the 
feer who had oL tamed possession of the whole The arbitrators declared her to 
be disentitled to succeed to in> portion of th< est ite and awarded her maintenance 
onlv Held that m the absence of mistake or misconduct on the part of the 
arbitiators the awaid was binding on the parties 

HANI BHAGO^TI I RANI CHANDAN XI 386 

Difendants not all joimnq in reftience to Sec AWARD APPEAL FROM 
Proceedings ant ho at notice to the plaintiff See \\\AHD APPFAL FROM ORDFR 
RETTING ASTDI DLCRI F (TPON 

Arbitrator— 

Merely I ecomnunding snln^on Of disputed jmint Su ^VNARD OIDBCTION lO 

AjFrears of Rent— 

Aiid ejectment, Appeals in Suit for bec Sec OND APP> AI 
of tcnaie foi Sec SMALL CAUSP COURT 

Suit for SteeLANDLORD AND TFNANT 

Smt for, against one of sevual joint holders in a tenme who is alom registered See 
SALE OF INTBRB hT^ 

“ Arrest” — . 

In s 349 of Act XIV of 188iJ should be read as meaning under detention or detamed 
in custody « 

IN THF MATTER OF HASTIE XI 451 

Assessment— 

Of accreted iJhnds \ri IX of 1847 ss 6, 9 — Order of Board of Revenue when final 
under s (S of Act l\^f 1847 1316 effect of the words whose order thereupon 

shall be final ’ in s 6, of Act IX of J847, is, that where an assessment has been 
made under s 6, which has been apfnroved b} the Board of Revenue, such assess 
mexft IS final and cannot be called in question in a civil suit but the fact of an 
assessment having been made is no bar to a suit raising the question, whether the 
Board of ^tevenue had jurisdiction under s 6 of the Act to assess Act IX of 1847 
apphes%i land re formed o|| the site of a permanently settled estate 
SARAT BtNDARl DARI r THE SECRETARY OF STATE FOB INDIA IN 

COUNCIL • XI 784 

Of See Damages for breach of clause in lease 

Of home ra^ bp Municipal Comrmsstoneies Soe CERTIORARI 





XI 


In hands of Admtmstfaior Genual^ I )istr%hutionoJ Suuvhstoit. Ir ^ (A o/ lBb5), & 282 
— Judgment creditor — hxecuhon of Decree — unity — hxeattor — Adminisbaior 
— Administrator GeueraVs Act {II of 1874) s 65 X decree for money was obtained 
against a person who afterwards died intestate Letteis of administmtioii to his 
estate were granted to the Administrator (Tenoral of Bmgil The decree holder 
applied for execution of his decree against the assets in the h inds of the Adniinis 
trator General Jtfeldy that he was entitled to have his decrei sitisfied out of the 
assets of the deceased, although those issots wete not sulficuiit to pa> in 
full all the claims made against the estate 

RBMFRYv DBPBNNlNCr * X 

Assignee — 

Of recorded jnopuciars IS not Huit upn sentattue ii ithiu tin uuuniiuf of s oj It/ 
XI of 1859 See Rl COKDJ D I'ttOl Kll lOU Rh PHI SJ N I \ 1 \ I OJ 

Attachable Property— 

Sec Attachmi-ni 

Attaching Creditor - 

Entermg caicat bee PltOli i l J 

Of next of km ctj^dyiny for rci ocation vj ptoOaii bee PKOliAil 

Attachment — > 

After satisfaction of decree by pt iva^ salt Sec APTACHMl^ N 1 

Before judgment Sec iNSOLVEhcl 

Civil Procedure Code ( Act XIV of 16H1) s IQb pfimiso tl L— Utac hment of numtldy 
alloioance A heritable right to receive i certain monthh illuwauce origin ill> 
assigned in lieu of a shaie of landed property is not a moie right to ui iintenaiicc 
or anything else exempted by the proviso to s 206 of tht^Cnil Proetdurt Code 
and IS saleable in execution of i decree 

SALAMAT HOSSLIN V LUCKHI RAM \ 

Cwtl Procedure Code {Act XI\ of 1882) s 266 — ]*'topetty cievipUd ftom attac/iment 
— Execution of decree — liules of Jhyh Gmirt Bcfoie propertx ot i judgment 
debtor can be exempted from exeeution is filling undei the he id of the propertv 
described in s 2C6 of the Code of Civil Procedure it is uccessaiv tint the Court 
should first exprt ss its opinion that sueh piopcrt\ is iieecss iry to eii i^ble the exftcii 
tion debtor to ciiin his livelihood lud the Court whieh must decidi this point is 
the Court which issues the exeeutiou Section 14 (nr) put 11 chajitci V ot 
the General Rules ind Circular Orders of the High Court coinnunted on 
Bakhih Mohammed t ooobcja Chi rn Shaha \ 

Civil Procedure Code (Act Xl\ of 1882) ss 280, 281 — bfttisj action of decree by 
private sale — Purchaser — Subsequent attachment — ‘Claim itndfr s 278 A and 13 
attached in execution of their decree property of C ind his two brothers their 
judgment debtors Subsequently D obtained i decree igiinst C alone, and 
on the 11th January 1884, applied for attachment of the one third share of C iff ^ 
the property attached by A and B which belonged to C ind his two brothers 
jointly No order was on thit date passed on the application On the 14th 
January 1884 E purchased from C his one third share in the^ attached properties, 
and the purchase money was by arr ingement between t*lie brothers applied in 
satisfying the debt due to A and B On the 28th J uiuar^ 1884 an order was 
passed on the application of the 11th Januar\ 1884 gt intin^^ the attachment 
asked for b> 1) And on the 23rd April 1884 L pref^ned his claim to tin one 
third share purchased b^ him and which hid been siuct the xiurihisi ittarhed b\ 
D The claim was disillowed on the ground that h had no title to the pioppitv 
he having purchised whilst the property was under ittachmciit HeUioii appeal 
that the Judge should have, m aoeordauct withes 280 of the Code of Civil Pioet 
dure, oonfin<5 himself to detorraiiiing whether oi nothtpro]?crtvwasiii the posses 
Sion of E on his own account at the iia»e that D i^ttached the propcit> 
KOYLABH CHUNDBB SEN V K01L\SH CHUNDER OHAERAVARTI X 

Execution of Decree — Attachable Property — Doms and Windous — Immoveable Pro 
petty The doors and window shutters of a pucca building cannot be separately 
attached in execution of decree, forming as they do, part of an immoveable 
property, and having no separate existence ^ 

PE3BU BEPABX V RONUO MAIFARABH XI 

monthly allowance SeeATTACHML^T • 
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Attendance - 

Of hxcctitnni hefme HegisUar limefoi Soc Rl* GlSTKATlON AcT (III Ot 1877), 
bS 23 34 77 

Of WitfiesHes St e CRIMINAL PRO(I?DL.Rl CODl- (ACT X Ot 1882) b 145 

Attorney— 

Omitting to notice that i ccitam dcfuidaiit hid not been made i pirt} respondent is 
no sufficient ground for admitting an appcil after tune 

Corporation ot thl Town oi Caj cuixa v andcrson X 47 

Anotion-pupchaser — • 

May sue for actual ijossessimi^ after given bif Comt has been inpuctuous 

« See Limitation Act, 1877 

Award- - 

Appeal from Judgment m atcordana with livanl — Ippeal — Defendants not all 
joining in, 7 (fennee to at bitration ^Jhc (iueBtioii whether under s 522 of the 
Code of Civil Procedure, an appeal will lic'against a deertegneu m accordance 
with an award, depends upon wh< thoi the iwird upon which the decree is based 
IS a valid and legal award A plaintiff ind some of the defendants to a suit 
applied to refer the suit to arbitration (certain other of the defendants not having 
pined in the applicitfon) in awird wis jmssed ind a decree made in accordance 
with such award The plaintiffs objeettito the vihditv of the iward on the 
ground that all the x) irties to the sail had not joined in referring the suit to 
arbitration the objection wis dismissed ind judgment given in accordance with 
the aw lid Held that in appe il would lie from i deeico dismissing the objec 
tion and coiihrfhing the iwird but that under the sptci il circumstances of the 
Oise justice w is so clca»*!v in favour of the view th it the iward was good that 
the Couit ilthough not crtuch ippioviiig of ccitaiu dt( isioiis of the High Court 
( Shitanatli Ihsu as \ Kisheti Mohnn Moohttjee Pam Soondet Mookerjee \ Ram 
Shnrun Mookitjee Dootga Chum '/ hal oot \ hall tf Doss Ha > ah /hshoka Dasia 
\ hiuntoLall Pain)^ winch 1 iid down that such in iw iid is good notwithstanding 
that seme of the partus to the suit uiiv nut hi\e joined in the reference to 
arbitiation did not think lit to differ from those decisions on thit occision 
Joy PROKASH IjALL i bill O (lOl AM SlNI^I \1 37 

Applicatxon to pU See A1 PI ATj 

Matters 4^ be decided upon application to tilt See Al I X VL 

Objetfion to At bitrator recommending solution of disputed jxnnts — Act XIV of 1882, 
s 525 A document, although hi idcd is an iwiid ind signed bv the 
arbitrator which morolv recommends i solution of the cjucstions referred to 
arbitration will not be ticatcd by the Court is in iwaid on in application made 
under s 525 of the Code of ^ Civil Procedure 

NlNDOLOLL MOOKLRJHI I CHPNDLU KAN J MOOKX RJX X XI 366 

Oi^t setting aside dec tec upon Apjterd— Order sittimj aside decree uponaimid— Civil 
Protedurt Code (Act \IV of 1882), s 521 All matteis in dispute in a suit wore 
rc^Stred to arbitr itiou An iward was duh mido ind filed ind a decree passed in 
iccordan<< with the terms thtrcol Subsct^uclltl^ on the ipphcation of the plain 
tiff m the suit, the ooui t passed in order setting aside the dcciee and the award, and 
ordering the case to be ^ot down for hearing upon the ground that the pioceedings 
in connection with the il’bitiation hid been taken lud the award had been filed 
without notice to the jn iiiitiff ind that although the iward was illeged to have 
been made with the consent of tlie pirtics the pliintifl h id not consented to it 
thit no appt*l Ja\ from »uch oidtr Hountd \ It dissented from 
Mot}tx)m anath luvntee JJrtnaabtin 'Icitaffe followed 

AMRiCA Dasia t? NAin ar Chund Pai XI 172 

Benanudar — * 

by See ‘ BBS JUUicaxA 

Benoh of. Magistrates-^ 

Municipal offence^ Salat led officer of municipaliiy^ disgunlipcation of — Crwiinal 
I^ocedure Cqde ( 4cf X of 1882) s 555 Notwithstanding anything contained in 
s 555 of tke Criminal Procedure Code, a conviction for an offence against any 
municipal law or regulation, h^d lieforo a Bench of Migiatratos which includes a 
salaried oMcer of the ^Munioipahty i§ bad 

N0BI\KBI8&NA mookerjee i THE CHAIRMAN OF THE SLBURBAN IM^ICI 
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Bengal Act— 

VII of 1868, s 8 &CC Sale 3^ ok AKHEAHb REVENUI^ 

VTIl of 1869— 

s 4 Seo ENHANCFMENT 01 UFNl SUiriOK 

s 6 See Occupancy RIGHTS Right of occuiancy, VcQCibiTiONOF 
s 11 Set ABWABb ILLFC ALllY OF 

s 14 See ENHANCFMENI OF RLNI, Suit FOB Noitci of F.NHANCFMPNT 
SUBbTIlUTED SFRVICF 01 NOTICE TO QUll ON PAYMENT OF ENHANCED 
RENT RFNr FOB LAND IN FXCLSS OF QUANTITY HELD LNDFR K^BULIAT 
ss 14,88 Measm ement of land — actional ^op^ietm — Paitub A part propric 
tor of an estate is competent, under s 38 of Btngil Act VlTI of 1809 to apply for 
measurement of its lands ifter m iking the remaining propne tors p irties to the 
proceedings 

ABDOOL HOSSFIN V LALL CH\ND ^IOHTAN l>ASb X 3b 

h 19 bee ABATEMFNT OF RENT 
ss 22,59 See LANDLORD AND TJNANI 

ss 23, 34 52 bee Rl CLIVF R IN bUI T 1 OR AliRl AKS OJ iU N T YND F JECTMF NT 
s 26 See SALE IN F XEC UTION 01 DLCRFL 
s 3b See RFS JUDICATA 
ss 69,64 See Sale OF INICRFSJ 

VI of 1870 ss 58, 60, 61 Sec CHOYVktDARI CHAKRVN LANDS 

I of 1876, s G Sch A Sec REGISIRATION Ol. MAHOMLDAN MARRIAGF b 

IV of 1870— . 

ss 88 104, 117 See CERTIORARI 

ss 189, 191 213 ‘214 219 220 252 bet LlABTLllY OF COMM1<^SIONI R 01 

CORPORATION F OR BREACH 01 S I A I UT OR Y DV 1 Y 

V of 1876, s 250 See DlSQUAEII K AT ION OF JUDGF 

VII of 1876— * 

ss 62, 56 Sec JURISDICTION OF Cl\ IE COURT 

h 56 ScoMALIKANV 
s 89 See LAND RFGIHTRATION ACT 

VIII of 1870, Pad 11 s j (els 8 ind 9) beePARlJllON 

I of 1879 bb 37, 137 bee SFCOND Alii AI 

IX of 1879, s 10 Sec CERTllICAli 01 GUARDlANSHll CANCELLATION OF 

VII of 1880 bee W ARRAN i • 

IX of 1880, s 56 Sto Cl bSFS FROM Dl HUTTF R LANDS * 

II of 1882 ss 6 76 (cl 6,) ind 80 See F MBANKMF NT ADDITION TO 

Bengal Civil Court's Act - 

VI of 1871, s 24 bee MAHOMl DAN LA\> (SUCCESSION) 

Bill of Lading— 

Exemption ft om ^amatje occasioned bij neqlcct oJ Companif s setvanis — Suit to ttcovei , 
i/oods desttoi/cd The planititT shipi^ed two pi itt gla s show eases trom Cilcutta to 
Ringoonln i steamcj of the defend int Compaiiv and accepted a bill of lading ^ 
which eoiit lined the following clause Cinicd ind delivered subject to the 
conditions iftoi mentioned loss oi d im igo fur in\ let, neglect or default 

whatsoe\ei of the pilot mastei oi mirmeis or other servants oi^ the Company, etc 
excepted In Unding the two cases one of them was ontirdly destroyed owing to 
the carelessness of the Company’s scriants Iho plamtift sited the Company, 
setting out that the damage was occasiomd b> the negligence of the Compaiiv’g 
seivants The defendant Comp uj> (who were not subject to the* Gainers* Act) 
relied oi the aboi emeiitioned cliuse in their bill for lading Held thit the 
defendant Comp my were protected b> their bill of lading, the teims of which had 
been accepted by the plaintiff • 

JELLTCOF V BIUIISH INDIA STI AM NAVIGATKJN CO \ 489 

Board of Revenae— ^ 

Order of, when final See ASbtSSMENT OI- ACCEfcTPD Lan3s 

Bond — 

Mtnonty of obhgee See MINORITY OI? ORIilGEG! OI- BOND, KFFECT Of 
Su*t on See PENALTY CLAU&F IN Bond » 

Under Bs 100 See Reoisiuahon Aci , 1877, s 17 

Breach of Gontraot— 

See CONTaAOT IN BB8TBA1NT OF TRADB • 
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Breach of the Peace— 

Dvpuie hlcely to catm Soo POSbBSSlON, UHDBK Ok CKIMINAL COUBT AH TO 

Buddhist Law — 

Of marriage %n British Btirmah Act XVIJ of 1B75, s 4 — Wife s clawi upon hiusbcmd 
for maintenance B> the Buddhist law of mairiiige is adniinisterod in the Courts 
of British Burmah it is the dut;y of the husband to provide subsisteiiee for his wife 
and to furnish her with suitable clothes ind ornaments If he fails to do so, he is 
liable to pay debt^ eontractod by her for neeessaiies but it ajipears that this law 
would not he applicable where she has ufficient me ins of her own No authority 
has been found for S4>ing tl^at where the wife has in untamed herself, she can sue 
her husband for maintenance for the period during which she has done so A wife 
married according to Burmese lights and customs, claimed from her husbaud ui a 

• Court in British Burmah a certain sum for hci expenses of noc( ssanrs and living 
fora past period during which she had in untuned herself Held that this was i 
qucbtion regarding inaniagc ” within the meaning of the Burmah Courts Act 
XVII of 1875 s 4 iiid that thtiefoio the Buddhist 1 iw formed the rule of decision 
The law as state a abovt wis lecordinglv ipplic ible tSe nble, that li this had 
Ixjen a ease in which by the above Act i ( ourt would li i\c h id to act aecoidmg to 
the rule of justice ecjuity iiid good eousei cnee there would h ivc been no ground 
foi making the husband li ible upon this el inn rcgiid being had to the Burmese 
law as to the propel of married persons 

MOUNG HmOON in AW t MAH HPWAH X 777 

Burden of Proof— 

See Custom NOT allowing adopiion, (rOviuiMhG \ iamily not subjpct 
TO HINDU LA\^ EASLMJ NT 

In cases of Substituted be'* vice of Notice of I nliancunent Sec No IICF Ol ENHANGB 

ment, Substituted Servic? oi 

Burmah Courts Act- 

XVII of 1875, s 80— ' 

SeeTRANSIIU 01 CASl 

Reference under to High Couti See MlSDlRFCllON 

Butwara— 

Under Regulation XI \ of iti\ 4 Vartition — Reveiint imiiing i stale — Baig Act \ HI 
of 1876, Fait II and s 4, els (b) ami (9) — C ml Frocediire Code (Act KJV of 1882^ 
s 265 In 1851 in estate was brought under hutnma under the provisions of 
Regulation XIX of 1814 At siieh btUtt ata i portion of the i slate being land covered 
with water ind uuht for cultivation wis not divided but lift joint imongst all thi 
co sharers, the land revenue pivable on aeeoimt of the whole cstitc being appor 
tioncd amongst the hc ver il cstites into which the portion divided was split up 
Subsequently, on the jiortion remaining joint bceomiug iii> iiid fit for cultivation 
an application was made b> one of tin co shiicrs to the Collector to pirtition the 
same under the piovisic\ns of Bong Act Vlll of 1876 but thit ofiiccr refused to do 
so, on the ground that the 1 ind did not be ir in assessed levenuc and was not 

* shown 111 the tongi In i suit brought under the ibove i ncumstandis to compel 
tko Collector to make the pirtition ind in the ilternitivi to have it made by the 
f/ivil Court, Ileld^ tliat though the reason givin b\ thf* Colli ctor for refusing was 
an erroneous tme, he was not bound to make the p irtition under the provisions of 
Beng Act VIII of 1876 as the land in suit was not liable for the payment of one 
and thef same demand ohland revenue and was theiefoie not a joint undivided estate 
within the terms of ^ 4, cl (9) of that Act Held also thit the word estate, ’ 
as used in s 265 of the Civil Procedure Code must not be construed in the same 
limited and defco4ive sense in which it is used in Bengal i^et VTIl of 1876, but 
must be taken to be there useJ in its ordiiiarv signilieitiou, ind that consequenth 
the plaiiitifi was entitled to a decree for pirtition imdei tin piovisions of that 
section ChuTukrnath Nmtdi \ Hut Wntatu Dth, ippiovcd 

SECRETARY 01 Srvri t NUNDUN LALI X 485 

“ CflJeotta Gazette ” * 

Notifioation under s G of Bengal Let II of 188ii twi suS^cxcnilg published if only pub 
Ushe^m See EMBANffMENT, ADDmON TO 

Gsloatta Muoicipaiity — 

See LlA3Jl4l|?Y OF COMMISSIONER I OR STATUTORY BREACH 01 BUTY 

CanoeUatl|»n of Deeds— *• 

Of sale wd hfp^h0ca;^umfor fi and Equitable eondiiions U iion the cancellation of 

instruments of hypothecation and*sale on proof of fraud and collusion between the 
gronieo, who had advanced money and the manager of the grantor's estate, 
thegrantoj^ been unduly nifiucMced in the transaction, /leZd, that the 
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Cancellation otdeeds--(coiitmii((I ) 

condition of cancellation should be not the n p lyment of all n oiie> received by the 
manager, but only of sums shown to have been paid to the grantor porsoually, and 
of such suras received bv the manager, as he would have been justified in borrow 
mg m the course of a prudent management of the estate 

Ajit Singh v Bijai Bahadur Singh XI 

CarriArB Act, 1865 — 

SeeCABBILRS, Liabiliiy of 

Carriers, Liability of— 

Catmnon carriers — Fnqhshlnu — Contract 4ct (IX of 187Ji) ss 151 152 — Carriers 
Act (III of 1885) — Rmlvay^ Act (11 of 1879) s 10 — Statewent of ohiects and 
leasons of the Contract id Thf common law of England regul iting the responsi 
bility of common carriers wis it the time of the pissing of tiu C liners Act 1805 
ind IS still in force in this count! y ind is uiiafff cti d b\ the pi ov isjons of the Indian 
Contract Act Kmeiji I ulsvla^ \ (i 7 P Jtailuau ( o dissuittd from The 
plaintiffs entrusted to the d( fend int*- who \\c re common e irru i s iindci the Carriers 
Act (III of 1865) cert ini goods wli ich w* re lost iti the course of thci r c ai n igc on one 
of the defendants steamcis On thef icts it was found th it tin d( fendants took as 
much caroof the goods as i min of ordinary prudence would undoi similir circum 
stances take of his own goods of the simo bulk quahtv and value is the goods bailed 
and that the loss was not ocoosioned by the act of God or the Queen s epomics 
There was no special contract of the n iture provided for b> s G Act III of 1866 
Held i that 151 152 of the Contrai t Act did not ipply and thit the defendants 

were liable for the loss of the gocids 

Moothora Kani Shaw v Thf. India Gdnfrau Steam Navigation Co X 
Special Contract — Railway Art (IV of 1879) s 10 — Contract Act \TX of 1872) 
ss 151 161 -Jtaihvaif Company The plaintiff desp itched ecitain goods by the 
E I Railway Co for ( image to A incl signed i special contract m eonformitv 
with the form approved bv the (loveinor (lorieial m Council under section 10 of 
Act IV of 1879 holding the Compin> hirmless ind free from all rosponsibilitv 
m regird to in\ loss dostriiction or dekiioration of or dimige to tlie said 
consignment from an> ciuse whatever before during and iftc r tr insit over the 
said Railwav or othei Riilw i v lines working in connection theiewith ’ The goods 
were short delivered and the plaintiff bi ought a suit to recover their value 
Held — Pc) Garth C J , 1 rinsi P j and Wilson T— That the Rulway 
Oompan> could not be held liiblc to account to the consignee for any loss from 
any cause wli itever during the whole time that the goods were undav their charge, 
inasmuch as the plaintiff had entered into a special contract to hold them 
harmless in accordance with s 10 of Act IV of 1879 Held ~ Per O KiNEALY J , 
that It was doubtful whether ss 151 and IGl of the Contract Act applied to 
earners b> nil but even assuming thit these, sections did not ipply the Railwi> 
Company would b< in the position of earners before th<i pi^^sing of the Carriers 
Act, and were entitled to protect themselves from liabilitv hv special contract 
MOHESWAR.DAS l CAR rPR X 

Cases — . 

ADDAITO CHARAN DF Y 1 PEI ER DOSS, 13 B L R , 417 followed Xi 

Andebbon V Corporation op the Town oi Catcutta, T Li R , X) Cal 445, 
distinguished XI 

APPAJI BHIVBAV V SHIVLAL hHURCHAND I L R 9 Bom ^ 204 approved X 
BAIJNATH SAHAI V DFbPUTTY SiNGH I L R 2 Cal , 208 referred to X 

BAIJUN DOOBEY v BRIT Bhookun LALL AWASTl I L R 1 Cal 1S3 referred 
to and applied ^ X 

BAKSU LAKSHMAN t GOVINDA KANTI I L R 4 Bom 594 approved and dis 
tmguished X 

BehABY LALL V GOBFRDHUN Lal I L R 9 Cal 446 dissented from X 
Bisbesbub Lall Sahoo V Maharajah luchmpssur Sincjm l r a , 233 
commented on * X 

OHEMBRAKANDI MUSUTTI V THFMDYAL PUTHALAIH SHBKHARAN NAYAB, I L 
R , 6 Mad 41 followed •• • X 

CHOWDHBAIN V TAEINI KANT LAHIRI CHOWDHRY 11 C L R , 41 , distinguished X 
CHUNDEB OOOMAR ROY V BHOGOBArTI PROSONNO ROY, I L R , 3 Cal 235 
explained , ^ 

CHUNDEB MONBB DOSSEF v DHURONEEDHUR LAHQJiY 7 W R , 2 folfowed X 
Ghunder Nath Moitbo v Kristo Komul Simgh ii w R , 357, followed X 
CHUNDEB Nath NUNDI v Hub NarAIN Df B l* L R , 7 Cal , 163, approved X 
DBBNDYAL Lal v JUGDBBP Narain Singh I L R , 3 Cal , 198 commented 
on * X 
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Cases — (continued ) 

DeendyalLvlw Jugdffp Narain Singh 1 L R ^C\] I9fl, referred to 


and followed X 

DE Houghton v Money l R 2 Ch App , 166 oxpiaimd X 

DELBOOS BANOO begum V ASHOUE ALl KHAN 15 B L R 167 followed X 
DOOLAR CH\ND SAHOOu LALLA CHABFPL CHAND, L R , 6 I a , 47 commented 
on K 

Empress V KASSIMKHAN I L R 7 C a, 121 commintcdon X 

PUZLUDDFI^N KHAN V FAKIR MORAMID KHAN I L R , 5 Cal , 336 
distinguished X 

GILBERT V ENDEAN, Ij R , Ch D , 259 followed X 

GOLAM ALI D KALI KRISHNA THAKUR, I L R 7 Cal 479 commented on XT 
GUNAMANI DARI v Prank ISHORI DASI 5B L R , 221 followed X 

ftURUPADAPA BASAPA v VIRBHADRAPA TuSANGAPA J Tj R 7 Bom 459, dls 
ciwsed X 

HANSBUTTI KOFRATN 1 ISHRT DUI r KOIR I Ti R OCil 512 overruled \ 
HPM CHUNDKR CHGAADHRA ?’ BROIO SOONDURY Dnu J 1 1 H 8 Cll 89 dls 
sonted from t X 

HEM CHUNDI U SOOR 1 IvALI Y CHI RN Dass T 1j R 9 C il 528 approved and 
distinguished \ 

ISHAN CHUNDFR BUNDOPADHIA t INDRO NARAIN GOSSAMI 1 L R 9 Cal 
788 followed • \ 

JADOMONFY DABBE V 8ARODA PUOSONO MOOKFRG T 1 Boul 120 approved X 
JAN ALl V JAN ALI CHOWDHRY 1 B 15 R AC 56 distinguished X 

JUGGESHUR CHUCKKRBUTIY V PANCH COW RI F t*CHL( KFREUTTY 14 W R 
164, approved X 

JUGGOBUNDHU MUKKBJFF 1 Ram CHUNDFR BYSACK I L R 5 Cal 584, 
explained X 

Kallpe PROSUNNO BOSP V Dino Nath Bosp Mui lick 19 W R , 434, dis 
cussed « X 


KISTOMOYEP DASHT F V PliOSUNNO NARAIN CHOY^ DHRY 6 \V R 104 approved X 
KOMOLLOCHUN DUTT V NILRUTTI^N MUNDLT r L R 4 ( ale 360 distin 


guished X 

KOWAR BlTOI KESAL ROl w SAMASUNDVRI B Ti R Sup Vol 172 comment 
ed on \ 

KUVEBTI rULSTDAh t’ C T P Ry CO 1 L R 8 Bom 109, dissented from X 
LACHMAN Da& V Dip CHAND T li R , 2 All 851 referred to ind followed IX 
LALJI SAHU V THE OOLLJ CTOR OF TiRHOOl 6 B L R , 649 followed X 

LUCKUMSEY OORKERDA V FA/LLLA CASSUMBHOY 1 L R 5 Bom 177, 
commented on X 

Manchfstbr ECONOMK BUILDHJO Sot n TY In RF L R 24 Ch D , 488 XI 
Mehfroonissa Bible u Huu Churn Bosi 10 W R 220 discussed X 

MBWA LAL THAKUR V BHI^THLN 7HA 13 B L R App 11 followed X 

Mohima CHUNURA Roy CHOWDRY v ram kissorl chow dry 15 B L R 142 
discussed X 

MIjTHOORA DOS& V SHAMBHOODUTT 20 W R 5 3, dissented from * X 

NOBIN KBISTO MOOKEHJEE V RUftSlCK LALL LAHA ilk 30 Cal 268 
ftSlowed X 

NURSINGH DOYAL V HUBRYHUR SAHA, 6 C L R , 489 xpproved X 

PANCHAM V JHINGURI, I L R , 4 All 258 dissented fiom X 

PATANKAB V DBVJI, I IL*R , 6 Bom 146 not followed X 

PROSUNNO COOMAREBt DEBEA v BUTTON BFPARY I L R 3 Cil , 696 
followed X 

Queen ti elftchbh l r , i g c R 320 followed x 

QUEEN V Hughes L R , 4 Q B D 614, followed X 

QUEEN V Mahomed IIumayoon Shah, 13 B L R , 324 followed, X 940, 945 
and distinguished X 

QUEEN V MU^AMUT ZUMEERUN, B L R , F B , 621 followed X 940, 945 and 
distinguished • * X 

Queen v smith, l r , i c o r no. followed x 

BAM OHUND SPAL, 1 L IP, 5 Cal 2 (Kparfccd from X 

BAMANa 1>AN CHEtTT V KUNNAPPU OHPTTI 6 Mad H C 304 approved X 
EAM SABHAG Das v GOBIND I^ASAD I L B 2 All 622, not followed X 

RAO KAEAI^ Singh v BakAR ALI khan L R 9 1 a , 99, explained and 
distinguished a X 

REGINA JAMBS BERRY, 28 D J (MO ) 86 followed X 

SAH MAKHUK LALL PANDEY V BAH KUNDUN LALL, 16 B L R , 228, 
foUowed XI 
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Gatfes — (conitnued ) 

SBBGEANT, V Dale, L K 2 Q B D '>'>8 followed \ 

SHADI V GUNGA jSAHAI, I L R , ^ All , 588 followed \ 

SHAKUR Mahomed v CHUNDLR MoHUN SHA 21 W R Cr 38 disapproved \ 
SHiB Chandra Chuckerbutty joha Bux l l R 7 Cal 570 <) c L R , 
224, referred to and followed XI 

SHUMBHU NATH SAHA CHOWDHRY v GURU CHURN LAHIry 6C L R 437 
approved X 

SitanathShah V Nobin Chundfr Roy 5 c l r , io 2 dneussed * * X 
BITARAM V M CHIRAL 1 L R 3 All , 633, followed X 

SOLANO V LALA ram LAL, 7 C L R 481 followed * X 

SOORJMUKHI KOPR in r<» I L R , 2 Cal , 272 approved X 

SUDANUND MOHAPATTUR t SOORTAMONFY DAYPF II W R 436 dissented 

from \ 

SYUD NUDIR HOSSFTN * BABOO Pi AROO THOVILDAHINI* ^ P) W R 26 > com 
monted on \ 

TOULMIN ? ST^ y RF, 3 Mor 210 hold not applicable to Iiidi i X 

TURNFR V POST MASTIR GFNrRAL 5 fi & b , 766 followed V 

VENKATARAYALU 1 NAUASIMHA I L R 2 Mad 174 dissented from \ 

VIRARAGHAVA Rfddi V SUBBAKA 1 Ij R , 5 Mad 397 followed X 

WOMPSH CHUNDLR GOOPTO i RAI NAlttlN RO\ 10 W R 15 
explained X 


Not triable exclusively hq Court of Session Par^n in See PVRDON IN CASES NO I 
EXCLUSIVELY TRIABLI BY COURl 01 Si SSION 

Gaase of Action— 

Sco Civil PROciiDUBF Cod !• I8fl2 s 295 Limi 1 4.T10N A< t 1877, aht 04 

Misjcnndd of — Detention in Jail — Suit by thii teen pci sons jointhf foi damages ftn 
detentuvn — Plami ialen off flu pic — Sejyaiate causes of action — Piactue — Icf AiT 
0/1882, s 20 Thirteen persons who hid been committed to jiiJ under ont 
warrant and for the same offencf jomtl> sued the Superintendent of the Presideno> 
Tail for their wiongful detention in jail after the term of imprisonment to which 
thev had been sonteneod had expired eluming Rs 2 600 as damages The defon 
dant applied to have the plaint taken off tho file on the ground that the pliintifis 
had improperly joined in one suit several distinct and separate causes of action 
belonging to them is sc par ite indiiiduals Hel I that the pi imt must be t iken off 
the file • 

ALT Sprang i Bladon xi 

Cause of like nature— 

See Limitation Act 1877 s 14 

Causing disappearance- • 

Of evide^ice of an offe'nce Sec PFNAL CODP VCT Xl^V OT’ 1800 ss 176 201 

Caveat entered by Attaching Creditor— 

See PROBATI 

Ceremonies of Pre-emption— 

See Pre imption 
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Certifloate— 

Of Guardianship, Caticellation of let XL of 1858 hh 10, 12 and 21 — licnqal Act [X 
of 1879 s 10 Where an application is made under the provision^ of s 21 of Act 
XL of 1858 to have a certificate griuted under that* Act recalled, and a fresh 
certificate granted to arother the applicant should set forth in his petition a 
sufficient cause for such course being taken, and the Court should thereupon pro 
ceed to enquire pidwtallv whether such sufficient cause is established, Avhen the 
estate of a minor consists in whole or in part of Ijind or any interest in land and 
when such application is made, the Court can onl} proce^ lo act in accordance 
with the provisions of s 12 of Act XL of 1^58 and has lyi jurisdiction to grant 
another certificate to any fit person, such a course being confined to cases in wHich 
the property is of the description indicated by s 10 

Sakhawat Ally V Noorjehan Begum , , X 429 

Of purchase by Registrar See SALE IN FXPCUTION Gi^ DECREE 

Of sale under s 8 of Bengal Act VII of 1868, JSjffegt of See SALE FOR ARREARb 
OF REVENUE 

Sale See STAMP ACT, 1879, 8 24 

To collect debts under Act XXVJI of 1860 S^ HINDU LAW 
5 CAt* — ^ 
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Certifyini^ part payment— 

Of decree See CIVIL PROCIuDUHP CODF A< T XIV OF 1882, 8 858 

Certiorari— 

Bengal Act IV of 1876 as 88, 104, and 117 — Mumcxpal Coinm%88toner8j their jvrisdtc 
tion — Asmwient — Hotm rate — Annual value — Power of the High Court 
power of the High Court to quash proceedings on certioran is not affected by Ihe 
provision ofs 117 of the Municipal Act, and If it should appear either on the face 
of the proceeaings or upon affidavits that the Commissioners have acted without or 
in excess of jurisdiction thS Court will interfere Pet WILSON, J —The words 
‘ annual value ’* in s 88 of the Municipal Act must be taken to mean “ annual 
f letting value * Whether s 104 of the Act is m the nature of an inter 

pretation clause, or merely director\ is containing instruction to the Commis 
sioners how to proceed when exercising the jurisdiction conferred b\ s 88 ’ 

NUNDO IjAL BOSI- V C011P0R\TI0N FOR THF TOVVN OF CALCI TTA XI 275 

Cesses from debatter lands— 

‘ Otoner and holder ’ — Bengal Act IX of 1880, v 50 Bengal Act IX of 1880 con 
templates the payment of the ccsscs b> persons beneficiallv interested in the land 
m respect of which thfe cesses are fcvied The words ‘ owner and holder ” in s 66 
of that Act are not limited to an> one person nor for the purposes of that section 
must the owner be in actual possession« The plaintiff who was a putnidar of the 
defendant, having paid certain cesses m respect o^what be desenbed in his plaint 
to be debutter lakhraj lands lying within the ambit of his putni, sued the 
defendant to recover the amount of such cessos The defendant admitted thathe 
was proprietor of the estate in which the lands wore situated, but denied his 
liabilit'V for the cesses Held, that the defendant was not liable to pay the amount 
of the cesses, but that the^person liable was the idol through its shebait or some 
person in receipt of the rents and profits of the lind oi nine person in actual 
possession of the land in occupation of it 

aOVAL CHONDEE stu AH H ADHIRAT Al TAM CHAND MAHATAB X 743 

Cestuis que trust— 

Conveyance by and mithy pmeham to conijKl Tuistee to jotnin the Conveyance 
See '5RU8TEF DELAYING IN AHSIGNING THE LFCtAL hSTAlP 

Ghar^— 

Form of Accused entitled to kiuno eract value of cha/tqe made against him — Cnmi 
nal Procedure Code Act X of 1882 9 2‘21 An accused is entitled to know with 
certain t> and accuracy the exact value of the charge brought against him, and 
unless he has this knowledge he must be seriously prejudiced in his defence This 
IS true in all cases, huttt is more especnlh true in cases where it is sought to im 
« plicate him for acts not committed h} himself but by others with whom he was 
in company * 

^EHARI MAHTON 1 ; QUEPN EMPKFSS XI 106 

Misunderstanding of See MISDIRECTION 

Of murder, Statement hu the accused in answer ^ See PLEA OP GUILTY AND 
EXPLANATION BY ACCUSED 

• V 

♦ Splitting of. For purvoses of jurisdiction Sec Summary Trial 

ChftFitSiblo Gift — ^ 

See WILL, CONSTRUCTION OF 

Charitable Jrast— 

S«« MuTWALi, Suit by 

Charter of 1866 — 

ft 36 • Be0 MffiDTBECTihN 

* litHers Patent, m 1« 36 See Civir. Pbocpdubp Code, act xiv op 

Bft 

Cherrapooelee Baj— * 

See Cmt. PeoOKPtiRB oonE (Am Xiv o^ lesa) s 431 (ci. &) 

(Biota* Ka||iore Imndlord and Tenant Procedure Act— 

Vm, » 37, 137 See AFPBAIi. 
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Chowkidan Chakpan Lands— 

Dec%9wn of cormmsBion uvder Bengal Act VI of 1870, final and conclusive — Civil suit 
— Bengal Act VI of 1870 ss 68, 60, 61 The words * final and conclusive** used 
in 6 61 of Bengal Act VI of 1870, must be taken to be used in their ordinary and 
hteral sense Where, therefore, a commission has been appointed under s 68 for 
the purpose therein mentioned, and such commission has ascertained and deter 
mined that certain lauds are chowkidan chakran lands, ui the absence of fraud or 
non compliance b} the Commissioners ;with the provisions of the Act, their decision 
IS conclusive evidence in a^^ civil suit of the fact that the lands what thev 
have found them to be , 

NOBOKRIbrA MUKHLIWI l? THI bl ORL T VHY Ol* STAJ’I^ FOK INDIV M 6S2 

Civil PpoceduFe Code- 

Act vm of I860— 

See Guardian ot Minors obii nding slij 
s ‘2 See RfS JUDICATA 
s 15 See DJCCiARATORY DLCHh h , SUIT VOR 
s 97 See Withdrawal Ot Suit 
8 229 Sec ONUS 0> ITIOOJ 
8 240 See ESTOPPLL 
Act X of 1877— 
s 13 See ‘RSb JUDICATA 
8 244 See EXLCUnON 0]< IILC^LI 
6 331 See ONUS OF ProOJ 

s 602 See EXTENSION OP TIME I OB SECURITY IN APPEAL 
S 622 Sec MATERIAL IRREGULARITY 
Act XIV of 1882— 

ss 1, 3 See SONTHAL PlRGUNNAS 

ss 2, 244 (els fl, 6, and c) See APPBALABLE ORDBK 

ss 2, 244 (cl c ) 294, 311,312, 313, 620 621, 625 586 (cl 10) Set APPEAL 

s 3 Sec LIMITATION ACT 1877, SCH II ARI 1716 

ss 13, 43 See ‘ RES JUDICATA 

8 25 Sec Judge, DISQUALIBICATION oi 

h 20 See CAUSES OB ACTION MISJOINDER OI 

s ^0 See SUIT BY LBGATBES ON BB^HALB OB I HB MbELVl b \ND OIJILH 
LEGATEES * 

ss 30, 539 Sec MUTWALJ SUIT UY 
s 44 See SPECIBIC PERBORMANCr 
s 64 See rejection OB PLAINT 

ss 108, 647, 230 The onl> propci mode of dealing with cases whether a regulai 
suit or a miscollaneous proceeding when the putics do flot appear is to dismiss it 
A case so dismissed can be restored on application under s *108 which is by s 647 
applicable a^ well to oxeoution proceedings as to suits and appeals • 

BlBWA Son AN GHUNDER GObSYAMY v BlNANDA GHUNDER DlBINGAR ADHlllAR 
G08SYAMY ^ < 417 

See Limitation in Execution Proceedings 
s 111 See SETOB’F " 

ss 121,126,13^ See INTERROGATORIES 
SB 131, 138, 13fi See INSPECTION OB DOCUMENTS 
s 133 See DISCOVERY 

s 147 See Issues Framing ob • 

h 203 See JUDGMENT CONTAINING PTNDINf H UNNB CPSSARY FOR DISPOSAL 
OF CASE 

Sb 210, 232, pio\ (6), 239, 243, 244 (cl () 240,250 291, See EXECUTION OJ 
Decree ^ 

ss 244 (cl c ) 263, 204 Sec SUIT BOR POSSESSION AB lEU PORVIAL POSSEbSlON 
HAS BEEN GIVEN IN EXl CUTION •• • 

SS. 244, 816 See > XB CUIION OB DECRB B \\HICH IS BAHBB D BY LIMIT \TK)N, 

SALE IN 

SS 244, 586 See APPEAL FROM ORDER PASSED IN EXECUTION OB DECREE ON 

Bond specially registered under s 63 of Acf XX op 1866 » 

se 244, 686 No second appeal hes to the High CouA against an order passed on 
an application for execution of a decree made tn a suit under s 63 of Act XX of 

1866 

Sbi BULLOV BHATTACHABJI 0 Baburax Cbattopadva 


IX 


169 









Civil Procedure Code -(umtuuud ) 

Act XIV of 1882 — (continued J 

ss 244 647 Soo RxtCUTION PUOCH DINGS 

s 251 See Warrant 

SB 257 a, 268 Adnietnient of decree out of Com t— Instalment bofid — Consideration 
— Execution of decree The provisioxm of s 267a of Act XIV of 1882 are m 
tended to pi^vent oinding agreements between judgment debtors and judgment 
creditors for extending the tipie for enforcing decrees by execution without consi 
deration, and without the sanction of the Court and are not intended to prevent 
the parties from entering into a fresh contract for the payment of the judgment 
‘debt by instalments or otherwise 

JHABAR Mahomed v Modan sonahar xt 67i 

s 258 Certifymq part paytnent of dectee — To sJioa cause ^ Meaning of In 
determining under s 258 of Act XIV of 1882 whether or no the cause shown by 
the decree holder is sufficient, it is mcumbcVit upon the Couit to investigate and 
decide any questions of fact upon which the x^artics ni i;y not be agreed In such 
an investigation the evidence may be given either or illy or bv u fhdavit The 
term to show cause does not mean mercl> to allege causes nor even to make 
out that irhere is room for aigumciit but both to allege ciusc and to prove it to 
the satisfaction of thi Couit 

RUNG LALL i) HPM NARAIN GIR ^ XI 166 

8 258 See Right op Suit 

SM 261, 262 Sec DECREI >0R EXECUTION 01 CONVlY\NCI 
s 265 See BUTWARA 

SB 266 (prov els li, 1) 281 Sec AriACHMENT 

SB 281, >283 See Estopped 
M 287 See EXICUTION SALI 

SB 289 311 See SALE PliOCLAMAllON, IKHEGUEARITY IN SERVICE OP 
s 294, 311 Sec SALE IN EXEOUllON OI llECRU 

B 295 Decree holdct s sharing rateabhf in sale jn octeds must be bond fide deuee 
holdem The words decree holders ” oi persons holding decrees for monej 
against the samb judgment debtor iti s 295 of the Code of Civil Procedure, 
signify 6cma jide decree holdcis A Court is bound, in cases falling within this 
section to satisfy itself whether the claimants arc bona fide decree holders within 
the meaning of the section, and whore it is unable to satisfy itself as to the bond 
jides of the cl iim the Court should exclude such claimant from the distribution of 
assets * 


j IN RE SUNDER DdSb XI 42 

s 295 RateaJbU disti ibution of salt proceeds — Deciee Jot moficg — Cadsts of action 
^f^urtgage deci ec — Men tgagee 2nif chasing Jttidcf his ou n deci ee Execution of decree 
by The cauac of action given by the 1 ist par i but one of s 295 of the Civil 
J'rocedurc Code docs not inse until the money uas boon actually paid over to the 
1)01 son who IS alleged ^lot to bo entitled to receive the same and a suit brought b^ 
a pci son (.laiming to be entitled to be paid a shau of sale procicH^ under that 
section, and to recbNct the same from another to whom such sale proceeds ha\c 
been ordered to be fiaid if brought before thev havt tiecn actually paid to such 
other person is premature axd should be disiuisscd PVery decree by virtue of 
which money is payable, is to that extent a decree for money ’ within the 
moaning of that teim as used in s 296, even though other relief ma> be granted 
by the decase , and the holder of such decree is entitled to claim rateable distri 
bution of sale proceeds with holders of decrees for money only under that section 
There is nothing in s ‘295 which takes away the right from a mortgagee who has 
obtained a decree upon his mortg^j^ to proceed igainst the property of his 
mortgagor other than that subject to his mortgage Tlius the holder of a mortgage 
decree which directs that the amount be realized from the mortgaged property 
and from the mortgagor pefsonally, is entitled to claim rateable distribution 
undei^ ^all section, and is hot m the drst instance bound to proceed against his 
mortgage secant} and exha'ftst that A mortgagee who has obtained a decree on 
hib mortgage is not restricted tq^ proceedings in the first instance against his 
mortgage eccuGt} before proceodii^g against other property of his mottgagor, but 
who» he an7 portion of the the subject of hie mortgage, and 

^ |t JbiioeeU, he is bounds oeiore he can proceed further against the ^ 
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Civil Procedupe Code— (cant imoctl ) 

Act XIV of lS82—(cmittnu€d ) 

mortgagor or claim mtcablc distribution under s 295, to prove that there ib still 
a balance due to hin).) i^id that the property sold and purch ibed by him realized a 
fair amount the mere f ict of the property having been sold at mction not being 
along suihcient to prove its value and this ought to be enquired into most 
carefully by the Couit to which in applicition is made to furthti execute the 
decree or to share ratcably under s 296 , • 

Hart v Tara Pra&anna Mukhi rji ^ XI 718 

s 295 (cl b) See LiLN 

s 311 See SALE IN tiXECUTION * 

ss 311,312 See Limitation Act, XV ot 1877, ss 4, u andSch II Art 12 
ss 311 312 The word ‘ disallowed in s 312 of the Civil Procedure Code has no 
reference to an cider passed on in appeal but refeis to the disallowance of the 
objection by the Court before which the proccediiifts under s 311 arc taken 
Mahomed HObSEiN i; Purundur Mahto \r 287 

s 311, 313 Sec BALL IN EXECUTION 01 DFCliLI« 
s 331 See ONUS Ol PROOt 

ss 336 337 Sec IMPRISONMFNI IN J\1D NOT NVMID IN WARRAN 1 

ss 336, 339, 344 345 340 350, 351 359 Sep JUDGMENT Dl HI OK TMPRISONI^D 
APlIilCATION 01 iO HE DECLARED AN iNbOLVl N1 
s 368 See LlMIlATION ACT, 1877 SCH 11 ARl 1715 
s 376 See COMIROMISL WITHDRAWAL J ROM • 

s 431 (cl 5 ) Chei rapoon]cc haj — Public aiul piiiatt mjhh—Foictgn State 
— Sitccesstcm totahid in India — Intestate Succtssum — SiicQesston Ac t Act X o/1865, 
s 5 Tht private rights ’ siiokdi of in s 131 cl (b) oPthe Code of Civil Pror.e 
dure do not mean individual lights is opposed to those of the bod> politic oi State 
but those private rights of the State which must be enfoicod in i Court of justice, 
as distinguished from its political or territorul rights which must from their very 
nature be made the subject of arrangement between one State and anothci Thc> 
are rights which may be enforced by i Foreign State against private individuals as 
distinguished from rights which one St ite m its political capacity may have is 
against another state in its political cipacity The Impenyr of Aushxa v JJay, 

United States of Ameiica v Wofjner approved of Then is nothflig to prevent a 
foreign or feudatory State fiom holding immovoiblo propcity in British Indii ind 
to such propertv the rule of iiitostitc succession laid down ms 5 of the Succession 
Act (Act X of 1805) docs not appl) The State must be regarded as i gtinsi corpoia 
tioii which continues to exist is a St ite so long as it is recognized as such bv Her 
Majest} whatevei the rule of succession to it m ly be and whatever may be its form of 
Government Cisc in which it w is found on the facts that cci tain iiiimoveable 
property situated m British India, which had formedy belonged to the State of • 
Cherrapoonjec having been granted bv i former Raja of that State to tjje 
defendant was still the property of the State, on the ground that the Raja was nott 
competent to alienate it, and that the defend int s pica of adverse pesscssion and 
limitation was not supported bv the evidence 

HAJ0NM\N1CKU bLR SiNL ,• XI 17 

432 Suit by independent Prince m Court in British India— ^Recognised agent fm 
institution of suit Section 432 of the Civil Procedue Lode does not prevent the 
institution bj an independent piince of a suit in i^ourt in Brftish India in his 
own name and thiough i lecoguisod agent other than one ippointed under that 
section 

BEER CHUNDI-R MAN1KY\ 0 ISHVN CUUNDIR BUHDHUN » \ 136 

s 440 See MINOR, SUIT HY • • 

s 448 See GUARDIAN OF MINORS DEFENDING SUIT 
ss 443, 464 See GUARDIAN AD LIIEM, APPlflNTMENT OF 
s 467 See Minors 

s 492, 646 See INJUNCTION IN ONE SUIT PENDING APPEAL IN 4NOTHfR 
SB 603, 606 See RECEIVER IN SUIT FOR ARREARS OX RENT AND RlEC'JMFNl 
B 521 See ARBITRATION \'VSARD APPEAL FROM ORDER SETTING ASIDE 
DECREE UPON , 

b 522 See AWARD, APPEAL I'ROM 
S 526 See AWARD, OBJECTION TO 

( 526 See CIVIL PROCEDURE CODE, ACTfXTV OF 1862; B 268, 
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Civil Prooedupe Cod6—( conclttded ) 

Act XrV of 1882 — (concluded ) 

8 549 See SECURITY FOR COST8 

b 561 Cro8$ appeal — Respondent cross appeahng in form& pauperis A plaiatifi 
who has obtained leave to sue iii formd pauperis and has been sucoessful U} 
obtaining a decree for a portion of his claim, but has failed as to the other portibn, 
lb not entitled on an appeal by the defendant to be heard in formd pauperis on cross 
appeal a<i to portiJ>n of his claim decided against him in the lower Court 
IN THL MATTER OP BROJEftHWARI DaSI V GURU CHLRN DAS XI 735 

566 See SECOND API EAL, iNTERl* ERENCl^ ON QU> 8T10N OF I ACT IN 
fts 566 574, 587 See JUDGMENT OP API EELITE COURl CONTtNTS Ot 
s 568, (cls a and 6) Sec ADDITIONAL luviDPNCl’ 

sb 575, 697 Decision xohen appexl Iwmd by two ot more Jiidyes — Lettets Patent of 
1866, cls 15, 86 Section 675 of Act XlV^of 1882 docs not take away the right 
of appial which IS given by clause 15 of the Letters Patf iit When the judgment 
of a lower Oourt has boon confirmed utidoi s 575 of the Code of Civil Procedure, 
by leason of one of the Judges of the Appeal Court igieemg upon the facts with 
the Court below, an appeal will lie against such judgment, notwithstanding the 
totms of s 675 Appaji IJhivrav v Shtblal hhubthaml ipprovcd 

GOSSAMl SRI Sri GRIDHARHI ^ilAHARAl TiCKAIl V PURUSHOTUM 

GOSSAMI « X 814 

b 582 Soo LIMITATION Ac 1, 1877, SCH II, ART 1716 
ss 696, 596, 600 Soe APPEAL TO PRIVY COUNCIL 

S 622 See SALE IN EXECUTION OB B STATE OJb DECEASED SMALL CAUSE 
COURTS Presidency Towns act (XV oi 1882) 

8 624 SeeBEVIIM 

SS 623, 624, 626, 629 See Re\ II- W OB J UIXrVlEN r 

Civil Suit— 

To renwve obsti uctum in a thotouqhfan bcc PUHLK NtlS4NCL 

Claim— % 

Under a 278 of Jit XIV of 1882 Soo ATI ACHMbNl 

Colleotton— 

OiargcH Deduction of f tom font* Sec L VND ACQUlbinON Aci 
Of rents separately Sec CO SHARER SUING BOH Lnh\nci MLNT OB V PROPOR 
TIONATli SHAKE Oi N1 SUIT »Y ONE 

^pera See MVIDENCF 

ColloBion — 

Dworce — Act IX 9f 1869, s IS — Collusion in presentation of petition for dissolution 
Subsequently to the institution of a suit for dissolution of marriage and on the 
same day on which the suit came on for he iriug the petitioner and the respon 
dent each filed petiticfns, sotting out that it was agreed between them that from 
that date the marriage between them should be dissolved that neither of them 
should have any claim against the other that each should marry again at pleasure, 
and praved that dissolution 04 the marriage might be granted on these terms, each 
party bearing Ins own costs Held that this amounted to collusion within the 
K meaning of s 18 of Alt IV of 1869, ind that the petition must be dismissed 

UZIB CHRiSTIVN ELI SLHA CHRISTIAN XI 661 

Comuission— • * 

Undtr Bengal Aat VI of 1^70, Deoiatot^ S«eCuowKU>AUl OhaKuan LANUb 

CoppMuation-^ 

dppariiomnev^ of See LAND ACQUISITION ACT, 1870 

Com|>laiii|— * 

Dtmttmai of See HAdtSTBATB, SoWEBS OF 

ComnoimdidNS Ofleqm— 

See Ofgimip ^)»ooEooss Oodb * 
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Compounding of charge— 

No answer to change undei h 211 Pi ml Cod-e — False Charge — Cmnpotnidahle offence 
— Discharge of accused changed under s 211 Indian Penal Code, •)/ 

original charge having been cmnpounded — Act XLV of 1860 (hvdian Penal Code,) 
s 211 — Jr of 1882 (Criminal Procedure Code), ss 342 346 The fact that 
an offence alleged to have been committed has been compounded is no conclusive 
answer to a charge made against the pro'iecutor under s 211 of the Penal Code A 
laid a charge against M for wrongful confinement The Police reported the case 
as a false one, and A not appearing to prove his complaint the District’ Magistrate 
ordered him to be prosecuted under s 211 of the Penal Code, and made over the 
case to a Deputy Magistrate Upon the hearing of such ch irgo A pleaded that 
he had compounded the original charge laid by him against M arid that therefore , 
the charge against him under s 211 could not lie The Deptuv Alagi^trato without 
hearing an> ovidt nee dismissed tin c iso TTeld tb it tin course sc t ilvc n was illt gal 
IS such plea was noconclusivt ins\\<.r to i thaigc uiuh? s 211 

QUEEN P.MPRESR / ATAU ALI \1 73 

Compromise— 

And decree thereon Applicaium to id aside tompiomiic — lUvtcu of )udgnient-—Neu 
mit For the purpose of setting iside i decree passed in purt^u ince of a compro 
mise come to out of Court, there are two ivailablc modes of procedure*— (1) b} 
suit (2) by a review of the judgment sought to be set aside the latter being the 
more regular mode of procedure Lalji SahtI v The Collector of 1 irhoot, Men a Lai 
Thdkur v Bhujun Jha Gilbert # Fndean followed 

AUSHOOTOSH CHANDRA V TARAPRASANNA ROY ^ X 612 

AjipliraPion to set aside Proceduie on See COMPROMIHF AND DFCRPF THEREON 

Construction of Deed of See ^lAHOMFDAN LAW 

Withdiawal fiotn Agreement of Parties — Decree on Coinj^omise — Appeal — Code of 
Civil Proceduie ^cfXITo/1882 s 375 After suit filed by the plaintiff against 
several defendants one of whom wis an infant, a petition of compromise entered 
into between the adult parties was filed in Court The petition stated the terms 
of arrangement ind also that an application would be made b\ the guardian of 
the minor praying the Court to allow the compromise to be carried out on his 
behalf Ten days after the petition of compromise was filed the first defendant 
and the plaintiff presented petitions to the Court withdrawing from the com 
promise and praying that the suit should proceed The second defoadant present 

cd a petition praving that the compromise should be recorded and a decree passed 
according to its terms The Court made a decree in accordance with the prayer of 
the second defendant s petition The first defendant appealed Held that an 
appeal lav, and that the lower Couit was wrong in enforcing the compromise at 
the instance of the second defen d\nt b*emble that ^ 375 of the Code of Civil 
Procedure merely covers cases in which ill parties consent to have the terms 
entered into, carried out and judgment entered up Euttonsey Lalji v Poonbai ^ 
questioned * 

KARA SUNDARI DEBI T/ KUMAR DUKHINLBSUR MALIA 260 

Compulsory and Optional Registration- 

See Re gistration act, 1877, s 50 

Confession— 

Inducement to confess — Criminal Pi ocedure Code, Act X of 1882 s 163 — Evidence Act 
— Act 20/1872 8 24 A Deputy Magistrate, before faking down m statement from 
a person brought before him by the Police, noted on the paper on which he was 
about to take down the statement the following words which after excluding 
the Police Officers from his presence, he had verballv addressed to the accused 
“ After excluding from my presence the Police Officers who brought hii4, 1 warned 
the accused that what he would say would go a(» evidence against him so he had 
better tell the truth Held that the use of such language was calculated to hold 
out an inducement to the prisoner to conflAs and that* such a confession^ was 
therefore inadmissible in evidence against him 

QUEEN EMPRESS V UZEPR X 776 

Made to a Police Officer Evidence Act— '(Act I of 1872, ^1)— Murder Charge of, 

when body is not forthcoming— Theft, Intention to •convert No judicial officer 
deahng with the provisions of s 27 of Act I of 1^72 should allow one word more 
to be deposed to by a Pohee officer detailing a statement made to him by an 
aooused, in consequence of which he discovered a fact, than i6 absolutely necessary 
to show how the fact that was disco\eied ts connected with the accused so as in 
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Confession — (contimied ) 

itsolf to be a relevant fact igain&t him Section 27 wis not intended to let in a 
confesHion generally, but onl} such pirticular part of it as sot the person to whom 
it was made in motion, and led to bis ascertaining the fact or facts of which he 
gives evidence Empress of India v Pancham Queen Empress v Babu half 
discussed and commented on Thus when a Police officer deposed that an accused 
had told him that he had robbed K of Bs 48 whereof he had spout Rs 8 and had 
got Bs 40, and that he had made over the Bs 40 to him held, that the statement 
that he robbbd K of Bs 48 was not necessarily prelim in iry to the surrender of the 
Bs 40, and was inadmissible in evidence against him When also a Police officer 
deposed to the fact that the accused who was charged with murder had stated to 
him that he and K had stolen some hides from C, and upon such statement he 
'had sent for C and recorded his information and when it ippeared that C had 
already informed the Police of the fict of the thift though the witness was not 
aware of it, held that the statement was in idmissiblc upon the ground that it 
would be most dangerous to extend the provisions of s 27, ind allow \ Police 
officct, who his investigating a case to prove in inform ition received from a 
person accused of an ofEence in the custody of a Police officer on the ground that 
a material fact wa^ thereby discoveied by him when that fact was already known 
to another Police officer Although under some circumstances a charge of murder 
may be sustained when the bodi of the person said to h ive been murdered is not 
forthcomidg, still, when thit is the case the strongest possible evidence as to the 
fact of the murder should be insisted oi\^ before an accused is convicted When an 
accused charged with murder was alleged to have tiken a boat from a place where 
it had been secured by its owner and ifter procdCding some distance in it had 
abandoned it apd when he was charged with the theft of the boat, held that 
the charge was unsustainable inasmuch as it was evidently not his intention to 
convert it to his own use and mike it permarientl> his own property , but merely to 
make use of it for the purpose of iiding him in escaping 

ADU SHIKDAB i QUFl^ N 1SMPRF8S \I 685 

Of one of several priHonet s See MISDIRECTION 

Of priaonefs aqain^t their fellow pisoners and in their ah^ nee ore not stich cm robor a 
tive evidence of statement of appt over as n onld war rant conmciion See MISDIREC 
TION 

Confliot of opinion— 

In HtqVCourts gee SUBOUDINATf COUBrs, DUTY 0> 

Consent of next Reversioner — 

Sec Injunction 

To transfer by Pindu itidou Sec HINDU IjA^^ 

Consideration— « 

See Omii PaocbDUBF Code, 1882, ss 2^8 

Consideration money — 

Fot Remise to give in mart lage a minor daughter Suit fm return of See MARRIAGE 
Contract , 

Consolidation of suits— 

See PBACTIUB • • 

Constrnotion- * 

Of Deed of Comprotriise Stc MAHOMFDAN Law 

Of gift SeeGRVNT • 

Of gift as to quantify of estate given Limitation Act X \ of 1877 Sch II, at ts 134 
and 144 — Q^t when operative without delivery of possession — Hmdu Law The 

rule as to t]fb construction of the Unguage in which a gift is made, independently 
of the ** Transfer of Property Act ’hAct IV of 1882 (which may, or may not have 
been expressed so as to lay down in favour of absolute gifts, a rule more positive) 
is that indefinite words^ of gift are^alculated to convey all the interest of the 
grantor, it being also nocebsary to read the whole of an instrument u order to 
gather the mtentmn A gift being thus expressed-—* * I put a stop to my interest in 
those talnqs and withdraw jpy enjoyment thereof, and I make them over to you,’’ 
held, that this must be read^th what preceded it, m , ** in order that you may 
perform those religious oezemonie^ celebiate the festivals satisfactorily, and may 
provide for your own support, by^aving the property under your authonty and 
control ” , and that the words of gift must be taken to be limited by the purpose of 
the gift the whole taken together showing that the donor’s intention was that the 
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Construction — (contmiud ) 

donee should take the property foL life oiih 2Jeld also thi^ cons isteritlv with 
the authorities in the Hindu Jaw a gift where the donor supports it the person 
who disputes it olaimiug idvorseh to both donoi and donee is not invalid for the 
mere reason that the donor has not delivered possession and that whore a donee, 
or vendee, is under the terms of the gift or sale entitled to possession there is 
no reason why such gift or sile though not accompanied by possession, whether 
of moveable or immoveable property (where the gift or sale is not of such a nature 
as would make the giving effect to it to he ccntrar\ to public policj ) should not 
operate to give the donee or vendee a right to obtain posse ssuni * 

KALI Das MUIjLICK i kanhaya jlal pundit • XI 

Of gift to a perscyti in vii hie of his beimf adopted son of donoi See CUSTOM NO I 
ALLOWING ADOPJION GOV I- RNINCjt A lAMILY NOT SUBTECT lO HINDU LAW 
Of Hindu will under Ouah F states Act See WiL]. LEGAL CONSTRUC TION Oh 
Of Instrument of Moitqaqe See MoiirOAGL CONSTBUCl ION OP 
Of Power of Attorney Sec POWM^R OJ AlTOHNPY C ONSTItULTION 01 
Of s 622 of Act X of 1877 as avu nded by s 22 of Act XIJ of 1879 Sic MAT I RIAL 
IRBEGULARITY 

Consul — 

To receive notice of stats tn oiufht aqainst his counh yvien tv Coin (s in British India 
Fritz Olner w TjAVp/zo ^ X 878 

Sec Jurisdiction 

Contempt of Court — * 

Puhhtatlon of libel rcjtvctinq npcm a Jtidqc in his JvduiaJ capacity — Offence not 
included in Penal Code — Defamation — Cttminal Ptocedun Code (X of 1882) s 5 — 

Panel of Courts of Record under common Law— Jw isdiction of Jliqh Couit to 
punish summarily The High Courts in the Indian Presidencies ire superior 
Couits of Record The offence of contempt of Court and the powe rs of the High 
Courts to punish it are the sime in such Courts i-. m the superior Courts in I ng 
lind Those powers which formed part of the common 1 iw were eonfci red upon 
the Supremo Courts when they wire cstiblished in the I^residcnc> Towns The 
Tndiin Penal Code does not piovidt igainst \ contempt of C oiu t eoinmittccl by the 
publu ation of a li bel out of Court when the Court is not sitting and neither in 
chapter XXI ‘ of Defamation nor clsewhi re provides for the punishment of a 
contempt of Court committed bv tl o publication of a libel reflecting upon i. Judge 
in his judicial caxiacity or in reference to his coneluct in the disefirge of €iis 
public duties Because the publisher cm be punished foi defamation under 
the Code, it does not follow that he cannot be punished summarily b\ the High 
Court for a contempt of Court He can be so punislied with fine or imprison 
ment or both The provisions of s 5 of the Code *of Criminal Procedure 18S2 
relating to the procedure under which * xll offences under the Indian Penal Code, ’ 
and ‘ ill offences under an j other Jiw ’art punished do include i contempt 
of the High Court committed bv the publication of a libel out of Court when the 
Courtis not setting although such tontunpt mij include defamation Such a • 
con tempi IS more than mere defamition and is of i different character The^ 
juusdiction of the High Court to commit for contempt has not bcin affected b^ • 
the Code of Criminal Procedure 1882 By the common law every Court of Record 
iR the sole and exclusive judge of what amounts to i contempt of Court 
SURINDRA NATH BANERTEF V THF CHIEF JlSTICF AJ^» JUDGFS OI THE 
High Court at Fort William in Bfncal * \ 109 

Contract— ^ 

By letters See SPECIFIC PERFORMANCE • 

In Restraint of hade Restraint of trade — Contract Act — Act IX of 1872, ss 27 74 — 
Breach of contract — Damages A contract under which a person in partially 
restrained from competing after the term of his engagement is o\er ^ith his 
former employer, is bad under s 27 of the Contract Act Que^e as to the effect of 
an agreement of service by which a person binds himself, during the term of his 
agreement, not, directly or indirectly to compilbo with his employer 
BRAHMAPUTRA TEA COMPANY, LD , V SCARTH Xl 646 

Void as agal/nst public policy See ANTE NUPTIAL SETTLEMENT 

Contract Act— . 

IX of 1872— 

SB 10, 11 See MINORITY OF OBLIGEF OF BOND ^FFECT OF 

s 23 See ABWABS, ILLEGALITY OI 

SS 27, 74 See CONTRACT IN RESTRAINT OF TRADE 

5 OAL — d 
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Contract Act — (conthmod ) 

IX of 1872 — (cmitvnued ) 

8 28 6X 1 See AGREEMENT TO RFFtH TO MANAGPB QUtSTIONS ARISING 
OUT OP Agreement 

BS 161, 162, 161 See CARRIERS, LIABILITY OP 

As affectvng an assignment of a share %n a partnership See PARTNERSHIP 

Conveyance— 

Purchasers' right to, after execution sale See SALE IN EXECUTION OP DECREE 

Conviction^ 

On alternative charge of gwntg false evidence Sec ALTERNATIVE CHARGE 

Corporation— 

^Tjiahility f<)r breach of statutes yduig See LlABILIT\ OF COMMISSIONPRS FOR 
BRPAc H OP Statutory Di^ty 

Corroborative evidence — 

See Misdirpctton 

Co sharer— 

Suing for enhancement of a proportionate share o;f the rent, Suit by mie co sharer 
in an undivided estate — Suit for enhancenicnt of a jnoportionate share of the 
rent by one co sharvr — Collection of rents separately A an eight anna sharer 
in an uftdivided estate who collected his portion of the rent separately, brought 
a suit upon notice issued by himself {igainst a tenant in which he made the other 
00 sharers parties defendants to recover arrears of rent at an enhanced rate in 
proportion to his share Held that such a suit Was not maintainable unless it 
could be shoi^n that the co sharers had refused to join as plaintiffs Bidhu Bhu 
sun Bacu v Kamaraddi Mundul distinguished 

KALI Chandra Singh v Ratkishorf Bhuddro XI 616 

Co-Bharep s Bight — ^ 

To sue for share in proceeds remaining after sale of the joint tenure See SMALL 
CAUSE Court 

Costs— 

See Execution oi decrpp which is barrid by limitation s\le in 

Against next friend See SUIl BY LPOATLEb ON BI HALF Oi THEMSELVES AND 
OTHER LEGATEES 

Appea\ron questxon of See RECORDED PROPRIFlORh REPRI BFNTATIV E OP 
Practice — Costs of printing and translation — Appeal to Privy Council Costs of print 
ing and translation certified by the Deputy Registrar of the High Court, are a 
necessary part of the costs of ap appeal to the Privy Council The amount of such 
costs is loft to lie ascertained by the High Court, ard is not assessed by the Privy 
Council office ^ 

RAM COOMAR GHOSE'v PROSUNNO COOMAR SANN^AL X 106 

^Vhere trustee delays in executing a document, and a suit is brought to cfnnpel him to 
execute See Trubtfe dflayino IN assigning the lioal ebtate 

CohuBel, His^ke of— 

See EEVIEW of JUDOMF^T 

Court fee— • . 

On application to HU mward See APPEAL 

Court Fees Aot-r 

s 7 (ol 3) (sub cl /) and Sch II Art 17 bee VALUATION OF SUIT 
VII of 1870, B 7 (cl c*) — Suit to set aside a t usf deed and to recover trust money 
— Appeal ^ trustee — Duty payable on memorandum of appeal A brought a suit 
against B, a trustee, and others, to set aside a trust deede^nd to recover 
m 2,50 000, the amoeint of the tfust money, and valued his suit at Rs 2,60,000 
A obtained a decree B appealed and sou^t to affix to his memorandum of appeal 
a tes rupee stamp, under Art 17 (cf* 6) of Soh II of Act VII of 1870 Held, that 
the duty payable on the memorandum of appeal was the same as that paid on the 
plaint in the suit 

MoHAiiiEiS Marik v Malkax Muehadrai Uzwa badshah Mehal 
Sarsba • X 

s 19^ ol 17 Stamp on memorand'Bin of appeal by judgment debtor in custody from 
orderj^efustnff appheaUon to be declared msoJmnt A judgment debtor, wlulst in 
eu^<k)9y, afplied to the Court, under q^tApter of the Civil j^oosdure Code, to 
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Gourt Fees kci-AconUntied ) 

bo declared an insolvent Tbo ajiplicition was refused and the judgment debtor 
appealed against the order rejecting his application No Court fee was affixed to 
the memorandum of appeal Hold that no Gourt fee was Icvi ible under cl 17 of 
s 19 of the Court Fees Act 

KALI PROSAD BA^LRJ1 v GlSBOUNL A, CO X Cl 

Court of Jurisdiction— 

Com^jetent to trfl such mbHeqticnt suit Mcantny of See K^s )UDIC\TV ,* 

Gourt of Record — « 

Potoer of Wilder common law See Cois ri MrT Ol COUlil 

Covenants— 

For quiet enjoyvu.nt bcc STAMl Aci 1879 S( H 1 ART 41 (lIA a VNU 6) 

Creditor — 

Of next of kin Rufht to apply for tcoocaluyn of ptobaU Su PROJJMl 

Criminal Procedure Code- 

Act X of 1872- 

ss 314,454 See Cumulate 1 SFNTlNtLS 

s 630 See CRIMINAL PROCLDUHl CODE, ACT \ Ol* 1882 S 145 
Act \ of 1882— • 

s 5 See CONTEMPT OI COUHT 

bb 30 34, 209 See JURISDICTION Ol* CRIMINAL COUKI ’ 

ss 36 236 Sec CUMULATIVl Sl-NaLNClS 
s ^5 Sec Plnal Code, Act XLV of i860 ss 176 201 
s 107 See Rl COGNI/ANC h TO KEl V THE PFA( E * 

ss 109, 110, 112 Security fof good beliavumr Before a Magisirati can pas^ an 
order directing an accused to furnish bail and security for his good behaviour it is 
necessary that the accused should be given an oppoituiutv of entering into his 
defence end that he should be clearly informed of the iccusation which he has to 
meet 

QUEFN Empress v Ihhwar Chandra Sur XI la 

& 133 See Public Nutsanci , Removal oi * * 

ss 133, 134 135 136 137 Sec RIGHT OP WAY UbI* D li\ THP PUBLIC 
ss 133, 138, 139 Sec JUROR HFl USING TO ACI 

b 146 See POSSLSSION ORDER Ol CRIMINAL COURI AS TO POSbLSbION 
TIMI AT WHICH MAGIfeTRArb IS TO DBTERMTNI WHO IS IN 
s 146 A dispute as to the right to collect rents is i disf fate concerning t ingiblo 

immoveable property within the meaning of s 145 XI 413 

s 146 Procedure undci that section — ittendance of wiimsses — Process to enforce at * 
tendance Proceedings under s 145 of the Cnmiiial Procedure Code should on al]» 
points of procedure be regarded as summons cases and although it is discretioiiarv *• 
with a Magistr ite to issue a summons on a witness in such a casf , yet, wlfon any one 
of the parties applies at a proper time for process to secure the attendance of his 
witnesses the Magistrate should not arbitrarily refuse his assistance and where 
such refusal is made, it is incumbent on the Magistrate to roeprd his reasons for 
such refusal 

In the MATTER Ol THE PETITION Ol HURENpRO NARAIN SINGH 

OHOWDHRY ^ XI 762 

8 147 Sec EASEMENT 

s 161 The law laid down by the Full Bench in 1 L R 7 ( al 121 has bemi altered 
by the provisionls of s 161 Act \ (»f 1882, xi^d x witness who makes a f Use 
statement to a Police officer ui icplv to x question whi(h he*is bound lo aiibwc i , 
would be guilty of intentionally giving fal o o>«^cncc See I'ALbE EVIDENLI 

s 163 See CONI E^SION 
6 178 See TRANSFER OF CASE 

S 195 See SANCTION TO PROSECUTE MORE THAN SIX SfONTHS AI TER EXPIRY 
OF FORMER ^NOTION • 

S 196 (cl c , para 2) See SANCTION TO PROBECyTE 
B 221 See CHARGE FORM Ol 

B$ 283, 564, Sch 5, XXVUI. H, 4 See ALTERNATIVE OHABaR, 

U 247, 253 See JOINDER OF CHARGES * 
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Criminal Procedure Code —(continued ) 

Act X of 1882— ) 

ss ^ 248, 259, 345, 436, 437 Further efiqiitry, Poiuer of Dish ici Magistrate to diiect — 

‘ Subordinate Magistrate ’ — Compoundable offence A criXDinal charge under 
s 448 of the Indian Penal Code having been in^titutod, the accused was sent up by 
the Police before a Deputy Magistrate of the first class Previous to any evidence 
being taken the complainant intimated to the Magistrate that the case had been 
amicably settled, and that he did not wish to proceed further in the matter upon 
which the Magistrate recorded an order Compromised defendant acquitted ” 
Subsequently the Magistrate of the district, relying upon ss 248 and 269, and 
professing to act undci s 4o7 of the Criminal Procedure Code, directed the Deputy 
Magistrate to send up the parties and proceed regularly with the case Held^ 

'* that ss 248 and 269 had uo bearing on the case, and that the mere f ict of the 
accused having been sent up by the Police did not prevent the offence, which was 
legally compoundable, from being compromised and that consequently the order 
of the Deputy Magistrate was perfectly correct and legal Held, further that in 
addition to the Magistrate s order not bcipg warranted by the fact, it was ulha 
vires, inasmuch as the Deputy Magistrate wis i Magistrate of the first class and 
not ‘ inferior ’ to the Disti ict Magistr ttc ind to give the District Magistrate 
jurisdiction to call foi a record under s 436 from mother Magistiatc and to ict 
under s 437, the latter must be infeiior Nobi7i Knsto \tookeriec \ Husnek hall 
Laha followed 

QULBN Empress i? NowamJan « X 551 

ss 253, 259 See MAGISTRATE, POVVrRS Of • 
ss 253, 4S7 See DISCHARGE of ACCUSED 

s 257 See WltNESSES RlGHl Of ACCUSED TO CE VIM ATT fNDANCE Of 
B 260 See SUMMARY TRIAL 

BS 271 , 299 See PLEA OP GUILTY AND EXPLANATION BY ACCUSf D 
Bs 289, 292 See EVIDENCE 

SB 289, 290, 292 301, 303 307 See RIGHT 01 RFPLV 
B 298 bee MifaDlltPCTlON IN CHARGE 

s 303 Sec Jury 

s 307 See Verdict NOT Mvnifesily EHRONfous 

hS 330, 42o, 439 See ENHANCEMINT 01 SENTENCT ON APPEAL 
ss 337, 338 See PVRDON IN eVSES NOT EXCLUSIVf EY TRIVDEE BY COURl Of 
Session 

c 

s 842 Examination of prisomr by Judge— Nature of E lamination It is improper 

on the part of a Judge when txamminga prisoner under s 342 of the Criminal 

Procedure Code to ero«>b examine him The only questions which are permissible 
are such as will enable the prisfiner to explain any circumstanceb appearing in the 
evidence against him 

HURRY Churn Chuckerbu tty v The Emi rlss \ 140 

342, 346 See COMPOUNDING 01 CHARGf 
bS 367, 424, 426 Su JUDGMLNT, CONTENTS 01 
S| ^17, 418, 423 See APPEAL BY LOCAL OOVfRNMLM 
» 435 See REVISION ON PACTS 

ss 436, 437 Furtliet enquiry Power of Distrief Magistrate to diiect— Inferior 
Giiminal Couit — to accused The words Inferior Criminal Court,” 
in s 4 35 of the i^nmiml Procedure Code mean infeiior so far as regards 
the partieulai matter in respect to which the upeiioi Court ib isked to oxer 
oibc iLb levibional juubdictiou A criminal ehaige inbiitutod before a Magis 
tiate of the firbl clisb wab iftialh disposed of In him b} in older discharging 
the accused Subsequently the Magistr ito of the district proceeding under s 437 
of the Code of Criminal Procedure directed a further enquiry to be made b> a 
Subordinrfbo Magistrate The order was made without notice to the accused 
Held, that the Magistrate of the district had no jurisdiction to direct a further 
enquiry Semble that as a matter of strict law the accused was not entitled to be 
heard by the District Magistrate bslere granting the order directing the enquiry 
NOBIN KRISTO MOOEEBJEE V RUSSICK LALL LAHA X 268 

s 437 Further enquiry under— Proceedings against accused— Notice No order 

affecting ftu accused in a •criminal matter should bo made without giving him 
notice, so as to enable him«to appear and show cause against it A Sessions Judge 
has no power under s 437 of thceCnmmal Procedure Code to direct a particular 
Magistrate by name to make the further enquiry contemplated by that section 
Jb^tutther enquiry oontemplated by s 437 9I the Onmmal Procedure Code is an 







Criminal Prooedupe Qod^—iumcluded ) 

Act X of 1882 — (concluded) 

enquiry upon further matericils, not a rehearing of the matter upon the same 
evidence which was before the Magistrate who hold the first cnquir> 

Ghundi Churn bhutj ^charjla v Hfm Chundfr Banlrtea \ 207 

437 See JURISDIOHON 01 DLPUIY MAGlblttAT> PLAChD IN GHABab Of 
CURilFNT DUTIES Ot DISTRICT MAGISTRATL 
s 510 See Ilvidfnci 

H 512 Sec Deposition whiri- Ac( used has ARScoNDtD • * 

s 514 See SECURITY BOND 1 OR 1 RODUCPION 01 1 PRISONS ID J OKI POLICI 
s 666 See Bfnch OF Maoist RA ii s 

Criminal TrespasB— 

Sec SUMMARY TRIAL 

Cross Appeal— 

See CIVIL PROCLDUHl' CODL (A( T Xl\ Oh 1882) S 561 

Where cross ippellant might hue suppoitcd tlu decicc without ippe ilmg, on the 
ground that the decree hid been rightly ui'idc (thou^^h not the reisoii given) in 
her favour 

Run Bahadur Singh i Lucho Koi r \l 30l 

Cross Demands — 

Artstnff out of same if ansae Iton alhned to Ifc se/ oU Set 8l i 01 1 

Cumulative Sentences— 

PrcLctuA. — Convictuyn of rtohufj and uiustwi hint bif damfuons luapons—'Distimi 
oj^efucH — Separate tluiryes — Penal Code— It/ V7/ V o/ 1860, 71 148,149 324 — 

Act X of (Crimxnal Procedure Code) ss 16, 215 — "Act X of 1672 {Ltioivnal 
Procedure Code) ss 314 454— ic/ TJJi o/ 1882, s 4 The offenecs of noting aimed 
with i deidly weapon and voluntarily causing huit with a dingcrous weapon to 
two persons ire distinct ottences ind a person charged with such offences can be 
convicted and seuteucod in respect of the noting and of the hurt caused to each of 
the persons injured A and B woie charged with noting armed with deadly 
weapons under s 118 of the Penal Code, ind they were ilso charged under s 324, 
coupled with s 149 with causing hurt by a dangerous wcapou to X, and P was 
further charged under s ^24 with causing i like hurt to Y A bexdg also charged 
under s 324, coupled with s 149, in respect of the hurt caused by B to Y A and 
B were convicted on all charges and sopii ite sentences to take effect in sueces 
Sion, were awarded in respect of each offence charged The offences undei s 424 
were couunitted duiing the not Hcld^ that the scveial acts with regard to which 
the prisoners were charged did not fall within the prov>5ons of s 73 of the Indian 
Penal Code, inasmuch as it was not found that the causing of the hurt was the force 
or violence jvhich iloric constituted the noting, and that consequently under s 245* 
of the Crnninal Procedure Code the several scntcnech passed weie strieth legal 
LOKE NATH SlilKAK V QULLN EMPRFSS *Xi 349 

Custody— 

Of Dacinncnl thitiy ycats old hvidence id (J of 1872), ^ *90 — Documents Lhirtif 
years old tlw%i natiu al afid 2 ^ opet custody Whcjca daughter professed to hold 
under i potlah, more than thirty yciio old in f ivoui of her father, and was found « 
to have been in possession of the laud cvci since hci father s ^eath for a penod 
of forty years without mteiruption on the part of tlfe father s heirs that the 

daughter’s custody of the j}oUah was a natural and proper custody within the 
moaning of s 90 of the Evidence Act The rule laid down in s 90 is to proof of 
execution of documents thirty yeirs old ought to be ipplicd in this Country with 
special care and caution • ^ 

TRAILOklA NATH NUNDJ V SHUHNO CHUNGOM XI 539 

Of female mmeyrs before puhei ty See Maho^DAN LAW (trUARDIAN) , 

Stamp on memorandum of appeal by judgment debtor in See COURT Eees ACT, 

1870, 6 19, ( L 17 

Custom— • 

Among the Noniosudras See HINDU LaW, MasBIAGE 

Exdudmg females from inheritance Sec LXTENblON OF TIME 1 OR bUCURlTV Oh 
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Custom — (eontmucd ) 

Not allmotng adoptum, gavermng a family not subject to Hindu law Adoption — 
Construction of gift — Burden of proof— Invalidity of gift made to a person as being 
tlw adopted son of donoft where the adoption faiM A family in Bengal, affecting 
to be Hindu, but not Hindu by descent and origin may be governed by customs at 
variance with Hindu law A family took its origin in a tribe not Hindu, and its 
customs differed from Hindu cCistoinh The question having arisen whetl^er 
succession in virtue of adoption was consistent with, or was contrary to, the 
customs of t}io family, held^ first that, with regard to the origin and history of the 
family, the point for inquiry was not whether the general Hindu law was, in this 
case, modified by i family custom fotbiddiug adoption, but was whether with 
respect to inheritance, the family was governed by H indu law or by customs not 
allowing an adopted son to inherit , secondly, upon the evidence that this famih 
had retained, and was governed by, customs at variance with Hindu law, and 
that whatever Hindu customs might have been introduced into it the custom of 
succession upon adoption had not Whether if the famil> hid been shown to be 
Hindu, out and out, save only special customs the evidence would have been 
sufficient to prove a special cuiitom was not the question Hi Id, also in reference 
to the burden of proof that, in a suit brought to m iintain the plaintiff's title as 
heir against a defendant, who relied upon in adoption is defeating the title of the 
plaintiff the burden of proving the idoption to bo permitted by the family custom 
was upon those who alleged it to be so whereas, if the f imily h id been gonerall\ 
governed by Hindu law, the onus would h ive been on those who alleged the 
exclusion of the right to adopt Rajah Aishnaih Singh v Bam Cha'tn Mapmadar, 
referred to, as showing that even in Hindu family there might be i custom which 
barred inheritance by adoption Held, upon the true construction of an 
angikar patro yfherchy an estate was gi\on to the donee in virtue of his being 
* adopted son '* of the donor that the gift did not take effect inasmuch as the 
adoption was invalid The distinction between what is description only and what 
18 the reason or motive for«x gift or bequest, may often be fine but it must be 
drawn from a consideration of the language and the surrounding circumstances 
Ntdhooinoni Vebya \ Saroda Pei shad distiiiguisod 

PANINDRA DEB RAIKAT u RAJESV^AR DAS XI 463 

Of Akhoitee} See HUNDI PAYABLE ON VRRIVVL, PRFSFNTATION Ot 

Of Hindus amongst Mahmnedans Sec ONUS 01 PliOOl 

Tribal See GRANT 

When noisalleged mt io be presumed See ON US ol« PROOi 

Customary Rule — 

Of succession in afaimlg io impartible estate \ 792 

Cypres — 

Doclnne o/ Sec WiLii, Con^teuction oj 

Damages— 

Assessment of Soc DAMACxf b i- OR liiti- ACH oi< c LA us> in li- Ast • 

Por j^ach of clause in lease Rent suit — issess7!iLnt of damagen — Substantial damage 

--Nominal dar^age B obtained a lease of certain lands from A xgreeing there 
under to pay to A a certain rental for the land, and also a sum of Rs ISd-S 3 
yearly to A's superior landlord, obtaining a receipt therefor A sued B for the 
rent due to himself, andffii the sum duo to his superior landlord Held that A 
was entitled to recover«thc sum duo to his superior landlord as damages for breach 
of the contract and that the amount of such damages ought not to be taken as 
nominal, but should be asses6c4 on the footing of the sum for which A might 
become liable to his superior landlord 

RUTNBSSUB BISVIAS t’* HUBISH CHUNDPR BOSI \I 221 

Foi personal ngjury, issessme^it of See Liability oi CoAiMibbiONLBS lOH 
BREACH 01 - Statutory Duty ^ 

Oeca$ion0d by nogleet of Company s servants eiemyied by Bill oj Lading See BlLli 
OF Lading . ^ 

Smtfor, by thirteen persons jointly See CAUSE 01 ACTION MISJOINDER Ol 

a sum is named in the contract as the amowvt to be paid See CONTRACT IN 
RESTRAINT OF TRADE 

Dasipntra'^ > 

Or son by a skm girl Sen Hniuu Law, INHERITANCE 

Deaih-^ , 

OfrujuMsHt, Sm LnaiATlOH ACT, isn, aCH 11, AST m 1. 
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I^tcur'i cd dw %ng Lite hfe intct esf nf Hindu ivuloti fat leijaiisti tlie estate hiabiliiv 
for See HINDU LAW 


Debts— 

Binding on joint family See HINDU LAW JOINT FAMILY 

DebuttBF lands — 

Liability for Cesses fen Sec Cessi-h , 

Deoision— , 

Of Collector in Measurement Pi oceeehnqs See ‘ RPB lUDlCATA 
Of Commission undei Bengal Act \J of 1870 final and aniclunve SocCHOWKIDAri , 
OHAKRAN Lands 

Subsequently disapproved of by Full Bench can be pleaded as Res judic ita See RES 
JUDICATA 


Declaration of title— 

Suit by a landlord for dm mg amtinuance of tenancy See SPrciriC RPLlPf 
Act 

Declaratory Decree — 

See JURISDICTION OF CIVIL COURT 

» 

Suit for Civil Procedure Code^fAct VlII of 1860) s 15 — Suit by reversioner 
during life of Hindu undow A Suit brought during the life of a Hindu widow 
by the presumptive heir, entitled on her death to the possession of the property in 
which she hold her limited estate to have in ilionation by her declared to operate 
only for her life, is among the exceptions to the general rule established by decision 
upon Act VIII of 1869, s 15 viz that except in certain cases i doclarator\ 
decree is not to be made unless the plaintiff shows a title to though he docs not 
ask for consequential relief— v Dora Singa lever that 

although to grant a declaratory decree under the above section was discretionary 
with a Court, >et in a suit of this class known to the law and m many cases the 
only practical mode of enforcing the presumptive heirN right to interfere with the 
widow s alienation, the grounds for the discretionary refusal of the decree should 
be strong In this case the difbcnlty of the question raised and the expense of 
the litigation, which hid been referred to as grounds for refusing it ivvere 
insufficient reasons 

ISRI DUT KOFR V HANSBUTTl KOFRAIN X 324 

Declaratory Suit — 

By reversioners against Hindu Widou s alienee See HINDU LAW 

Decree— 

Construction ojt Penalty— Higher rate of interest upon default m payment of imial , 
ment A decree, of which the teniis had been arranged by a solehnama between the 
parties, for payment of money bv instalments with interest at six per cent wa*-^ 
construed to provide al^-o for throe contingencies viz non payment at due date, 

(rt) of the first instalment two consi cutivt instalments being in arrears at the same 
time, (b) of instalments, other than the first , (c) of the firsts instalment, simply 
Upon the occurrence of (a) or of (6) execution might issue for the whole decretal 
money with interest thereon at 12 per cent Upon the occurAinco of (c) execution 
might issue for that instalment, with interest at twelve per cent , from the date of 
the decree The decree holder havirg accepted payrAent of the first instalment on 
the footing of (c), held that he had not by any admission or ,>4ettlement, precluded 
himself from insisting on the above construction as to (b) Held also that these 
provisions for double interest were but a reisonable substitution of a higher rate of 
interest for a lower, in a given state of circurnsj^inees and were not in the nature 
of a penalty against which equitable relief might be claimed 

balkishen Das v Run bah\dur Singh •• > X 306 

Deduction of time requisite to obtain copy of See LIMITATION ACT 1877 
For execution of Conveyance See SPECIFIC PERFORMANCE 
For money See CIVIL PROCEDURE, CODE, 1882, B 2^6 ^ 

For partition, Effect of, on subsequent suit for partition^ X 97 

For Possession, Subsequent suit for possession after execution of decree See SUIT FOR 
POSSESSION AFTER FORMAL POHSPSSION HAS BPEN GIVEN IN EXECUTION 
For rent and ejectment See NOTICE TO QVlj OR PAY enhanced bent 
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Decree (conimued ) 

hidutimt in its terms Evidence inadmissible to explain Where the terms of a 
decree are uncertain, it is not competent to the Court of execution to make any 
enquiries by taking oral or documentary evidence, to ascertain the meaning of 
such terms 

NUDDYAB CHAND SHAHA V GOIJIND OHUNDFR GUHA X 

In pt evtom suit when evidence See Evidence 
Made on registered obligation See LIMIIATTON ACT 1869, H 22 
Obtained ex p&rte against registered tenant not admissible against tenant s hansfeiee, 
who was not a party to the sy^t See EVIDENCE 
On compromise See COMPROMISI WITHDRAWAL B ROM 

Under s 210 o/ X/T o/ 1882 a fiesh starting point fm limitationin Execution 
* Proceedings See EXECUTION OF DFCUF R 

Decree-holders— 

Bidding at sale itithouf ))ermission of the Com t Se< S^LB IN B XPCUTION OB 

Decree 

Sharing rateably in sale Proceeds must be bonfi fide denee holdeis See CIVIL 
PROCEDURF (JODF ACT XIV OB 1882 S 295 

Deduction— 

Of time durvng prosecution of other suit See LIMITATION Act, 1877 8 14 

Defamation — 

See CONTEMPT OP COURT 

Defect of Jurisdiction — 

See LIMITATION ACT 1877 S 14 

Defence— 

Of suhmissiton to arbiti niton and anatd ujxm the matte} in suit hefme suit b? ought 
Sec AURTTRA nON 

Defendant— 

Right ofi to set off a claim foi an miascei tamed amount See SBT OBB 

Deposit— 

In hands of Collectm aftei levenue sale See Rfcorded PROPRIFTOR REPRB 
SBNTAfTIVF O?’! 

Of Title Deeds See Lquitarle Mortgaoe 

Of will IS distinct from registration under Act VIII of 1871 See REGISTRATION OB 
Will under Oudh B^states act 

t 

DepoBitlon — 

Of accused when admisstbleSn evidence against him in a subsequent proceeding — 
Evidence — Evidence Act (I of 1872) SO A deposition given by a person is not 

Omissible in evidence against him in a subsequent proceeding 'without its being 
firsl proved that he was the person who was examined and gave the deposition A 
paraon was tendered to in accused^ ind hi** evidence was recorded by the Migis 
trate Subse^ently the pardon was revoked and he was put on his trial before 
the Sessions Judge along with the other accused At the trial the deposition given 
by him before the Magistrate was put m and used in evidence against him without 
any proof being givep that he was the person who was examined as a witness 
before the Magistrate Held that the deposition was inadmissible without proof 
being given as to identity of the accused with the person who was examined as 
a witness before the Magistrate 

QUEEN Empress v Durga Sonar XI 

Where accused has absconded Where an accused person has absconded, and it is 
intended tofecord evidence against him in his absence it is requiste, under s 512 
of the Code of Criminal^ Procedure pthat the fact of the absconding of the accused 
should be alleged tried, and established before the deposition is recorded 
GHUBBIN BIND V Queen EMPRBS«f* X 

DeidTatfye title— 

See ESTOFPSIi OP TENANT 

Detention-^ 

r» jaiZ after expvry cf sentence SeeflAUSB OP ACTION, MISJOINDER OF 

Device of talna— 

By mriptttrtd Wttt See TfUJU • 
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Difference of opinion— 

Between Judges m review See APPEAL 

Between Judges of Small Cause Court on a point of law in an application for ne«’ trial 
See SMALL CAUSE COURT'S PRESIDENCY TOWNS ACT (XV OP 1882) S 69 

Diluvion — 

See abatement oi? Bent 

Discharge of accused — 

See Magistrate Powers of 

Charged under s 211 Penal Code, upon plea of original charge having been compounded 
See Compounding ob Charge 


Further enquit y Powers to direct — Criminal Procedure Code ( Act X of 1882) , * 
ss 253 437 An accused having been discharged after a full enqmr> before a com 
potent Court is entitled to the benefit of such discharge unless some further evi 
dence is disclosed Consequently an order made by a District Judge directing a 
further enquiry to be held under s 437 of the Criminal Procedure Code in a case 
where a Magistrate had discharged the accused under s 253 w is not warranted 
by law, when there had been a full enquiry by a competent Court and when no 
further evidence was disclosed, such order being based merely upon the ground 
that in the opinion of the District Judge, the evidence recorded w is sufficient for 
the conviction of the accused 

jBEBUNKlhTO BOY V SHIB CHUNDEB DAS , X 1027 

# * 

Subsequent retrial orderedon account of insufficiency ^f evidence given See BLTRIAL 
Discretion in Judge in orDibing 


Disoovery — 

Producium of documents — Privilege — Solicitor and Client — Act XIV of 1882 s 133 
Letters written by one of the defendant s servants to another for the purpose of 
obtaining information with a view to possible future litigation are not privileged 
even though they might, under the circumstanceb, be required for the use of the 
defendant s solicitor In order that privilege may be claimed it must be shown 
on the face of the affidavit that the documents wore prepared or written merely 
for the use of the solicitor 

BiPiiO Doss Dfy V Secretary ob State for India XX C56 

Disoretion of Court — 

To allow a volunteer guaidian to sue See MINOR, SUIT BY * 

Dismissal — 

OfComplatnt See MAQISTBATE POWERS OB 

Of suitfor nonjovnder, ether findings expunged See JUDGMENT CONTAINING 
FINDINGS UNNECESSARY FOB DISPOSAL OF CASF 
Of suit unde? s 136 of Civil Proceduie Code See iNTERBOGATOHlFb 

Disobedience ^of Lawful order — . 

Of Muntnp'il Coinimswner, Prcnecutton fm See DlSQUAEIBIC ATION or JUDO{: 

Disposition — , • 

Of profits of estate for tndefinxte period See HINDU LAW, WILD 

Dispossession — • • 

During unexpired lease granted by plaintiff's predecessor See LIMITATION ACT, 1877 

Dispute— . 

As to the right to collect rents Criminal I’tocedure bode, Act X of 1882, a 149 — 
Tangible immoveable property — Act X of 1872, s 630 A dispute as to the right 
to collect rents is a dispute concerning tangible immoveable property within the 
meaning of s 145 of the Code of Criminal Procedure * 

Pramatha Bhusana Deb Boy v Doorga CAurn Bhattacharji XI 413 

Dikely to cause breach of the peace See ^BBESBION, pRDBR OF CRIMINAL 

Courts as to 


Disqualification — 

Of Judge Penal Code, Act XLV 0 / 1860 s IS^ActVfB C ) <^1876 « 256— 
Ihsobedvence of lawful order — Interest of Magistrate inaonvtcting the prisoner — Dis 
quaUficatwn of Judge On the 29th of March 1^83, the Municipal Commissioners 
of Commillah at a meeting issued an order under s 256 of the Bengal Municipal Act 
of 1876 The accused was tried and convicted before the District Magistrate under 
8 188 of the Indian Penal Code, and fined 100 for having disobeyed that order 

0 OAL-^ 
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Dhqwllfloation—fconttnued ) 

The Magistrate, who tried and convicted the accused, was present as Chairman of the 
Municipal Commissioners at the meeting of the 29th of March, when the order was 
passed for disobedience of which the accused was tried and convicted Held, that 
the conviction was illegal and must be set aside Se^geantY Dale cited and 
foUowed • 

Kharak Chand Pal v Tarack Chundfr gupta * i 1030 

Of Officer of Muntoipahty See BENCH OP Magistraies 

DisBolution— , 

Of Marriage, Collmion in presentation of petition far See COLLUSION 

Distant Kindred — 

Being heirs share in the * ‘ return ” in preference to a widmv of the deceased 
KOONARlBiBIw BALIMBIBI XI 14 

Distinct Offences — 

See CUMULATIVE SENTENCES * 

Distribution— 

Of sale proceeds See CjVIL ProCFDURL CODE, 1882, b 295 

District— 

Magistrate s office. Locum tenens of ScetJURlSDiCTlON OF DEPUTY Magistrati 
PLACED IN CHARGE OF CURRENT DUTIES OF DjjbTRICT MAGISTRATE 

Divorce Act— , 

IV of 1869 s 13 See COLLUSION 

ss 36,37 4hwonv pendente litc — Permanent alimony — Practice Alimony pendente 
hte cannot be granted on %n application made after a decree nisi in the suit has 
been passed, nor is it in the power of the Court to grant permanent alimon} until 
an application is made to make such decree absolute 

BENNETT t; Bennett XI 364 

Documents— 

A ffidavit of See INSPECTION OF DOCUMENTS 

More than thirty years old, thetr natuial and proper custody See CUSTODY Ol^ 
DOCUilENT .. 

ProducUnn of See DISCOVER! 

Doors— 

And window frames separate attachment of See ATTACHMFN r 

Earnest money— % 

As element of contract See SPEC lElc PERFORMANCE 

Eaftement— t 

Bu^^n of proof-— Act X of 1882 s 147 The right to restrain another from exercising 
ordinary proprietarv lights o^e^ his own land is of the nature of an easement 
different from the ordinary rights of owners of land the burden of proof would, 
therefore, he upon the party alleging such rights 

HARI MOHUN THAKUR V KISSEN SONDARI XI 62 

Difference between, undir Prescriptive Act and Limitation Act See RIGHT OP WAY 

Sffeot of Payment— ^ 

prior mortgage by a subsequent incumbrancer as against intermediate charge The 
mortgagor’s right, title, and interest in certain immoveables in the Deccan, 
subject to % first and a second mortgage, were sold in execution of a decree to a 
purchaser, who afterwards paid off the first mortgage Held, that, as he had a 
right to extinguish the prigr cl&rge, or to keep it alive the question was 
what intention was t^ be ascribcjl to him, and that, in the absence of 
evideaoc to the contrary, the presumption was that he intended to keep it 
fklive for his own benefit Where property is subject to a succession of 
mortgages^ and the owner of an ulterior interest pays off an earlier mortgage it 
IS a matted of course, according to the English practice, to hkve it assigned to a 
trustee for hx$ b^efit, as against intermediate mortgagees, to whom he is not 
personally liable But m Indiaia formal transfer for the piirpose of a mortgage 
18 never made, nor ie an intention to keep it alive ever formally expressed It 
was wEfled in the English Court of Chancery m Toulfnm v Steers, that 
the purohaser^ from an owner of an equity of redemption, with actual or 
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Effect of (continued ) 

constructive notice of another intermediate incumbrance, is precluded, in the 
absence of any contemporaneous expression of intention, from alleging that, as 
against such other incumbrance, the prior moitgage, paid ofi out of the purchase 
money, is not extinguished That case was not identical with this, where the 
prior mortgage was not paid off out of the purchasp money, but was paid of! after 
wards by the purchaser The above luhng however, is not to be extended to 
India where the question to ask is, in the interest, of justice, equitj , and good 
conscience, there applicable, — what was the intention of the party paying ofE the 
charge * 

GOKALDAS GOPAIiDAb V PUKANMAL I^EMBUKHDA^ X 1036 

Ejeotment — 

SeeADVLKSI POSSESSION BY VENDOR LANDLORD AND Tf N \NT 

Of tenant from lands formerly settled at an annual rental Bee LANDLORD AND 
Tenant 

Suit for See LANDLORD AND TtNANT ^ ONUS PROBANDl 

Embankment— 

Addition to Addition to exi^h-ng embankment — Notification Publication of under 
Bengal Kmbankment Act — Bengal Act 11 of 188‘i, {Bengal Embankment Act)^ ss 6 
76 cl (b) and 80 The words ‘ shall add to anv existing embankment” in cl (6), 
s 76 of Beng Act II of 1882 are not intended to moan iiiy repair of an existing 
embankment, even if the effect of such repair be to make the embankment higher 
or broader but only mean an extension in the length of an existing embankment 
The notification referred to iii s 6 of the Act must be published m the manner 
provided by s 80 and it is not sufficient for such notification merely to be pub 
lished in the Calcutta OazetU 

GOVERDHAN SlNHA V QUPEN LMPRESb ^ XI 

Encpoaohment by Tenant — 

Acquiesced in by Landlord Set Encboachmemt BY TENANT 

Landlords right — Encroachment acguiescedin by Landlord If a tenant during his 
tenancy encroaches upon the land of a third person, and holds it with his own 
tenure until the expiration of the tenancy, he is considered to have made the 
encroachment not for his own benefit, but for that of his luidlord and if he has 
acquired a title against the third person bj adverse possession, he ha^ acquired it 
for hiB landlord and not for himself 

NUDDYARCHAND SHAHA V MFAJAN X 

Endowed Property— 

Suit as to See JOINDER OF PARTIES 

Endowment— 

See VALUATION OF SUIl 

English Law- 

See OAKBIfcES, IiIABILlTY 01 

Enhancement — 

Sentence (m appeal Criminal Procedure Code — Ait X of IBB^^ss 423, 4S9 — Penal 
CodCt s 3S0 A held constable was convicted under s 330 of tj^e Penal Code, and 
at a trial before a Sessions Judge sentenced to four months simple imprisonment 
the prisoner appealed The High Court, in dismissing the appeal, directed, as a 
Court of Revision that the sentence passed should be ^enhanced 
MBHTER ALI v QUEEN EMPRESS XI 680 

Enhancement of Rent — • 

See ONUS OF PROOF * , 

Enhancement by one out of a number of co skaters token possible — Ipnah mehal 
— Practice of separate leases by several co shears The nSbre tact of there being 
other co shareis in an undivided mehal is not bufficient to put the plaintiff 
out of Court in a suit for enhancement in respect of a particular plot of land and 
the proper issue in such a case is, whether the defendant tenant has been ]^olding 
under the plaintiff separately, or under a joint lease from the plaintiff and his co 
eharers in the mehal Ouni Mahomed v Moran^ JpgendtoChunder Ohose v Nobtn 
CJmnder Ckattopadkya distinguished 

RASHBBHABI MUKHBRJI SAKHI SUNDABI DASI XI 644 

JVohOff of See NOTICE OP ENHANCEMENT, SftBSTITUTED SERVICE OP, 
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Enhftncement of Rent — (continued ) * 

Suit for Landlord and tenant — Bang Act VIII o/ 1869, s 4 — Preaumpium of 
Evidence In a suit for arrears of rent at enhanced rates, where the defendant 
relies on the presumption contained in s 4 of Bong Act VIII of 1869, it is not 
sufficient, in order to do away with that presumption, to show that the land has 
not been in cultivation from the ti|ne of the permanent settlement It must be 
shown that the land has not been held since the time of the permanent settlement 
PEABl MOHUN MUKHEBJI n BAN8H1 MAJHI XI 

Smt for Sef^’vice of mtice of enhancentent — Bengal ict VIII of 1869, s 14 
Service of notice of enhancement under s 14 of Bengal Act VIII of 1869 must be 
made strictly in the manner provided by that section Chunder Monee Dossee v 
Dhuroneedhur Lahory followed When a tenure was held by a Hindu and 
' three Santhals, and it was shown that service of the notice of enhancement 
had been personal on the latter, but only on the sou of the former who was an 
adult and living with his father as a member of a joint Hindu family, held that 
this was not sufficient service on the Hindu tenant Quare — Whether, if it had 
been shown that the notice though served on the son had come into the lands of 
the father, that would not amount to a sufficient service of the notice 
BOIDOhATH MABHANTA v LAIDLAY X 433 

Enquiry in Criminal Case — 

See CB1MINAI> PBOCEDUBE CODE, 1882, a 487 

Entry in Register — • 

Copy of See BEOISTBATION Ol MAHOMEDAM MABBlAGEb 

Equitable Conditions — 

Of cancellation of deeds for fraud See CANCELLATION OP Delds Ol< BALE AND 

HYPOTHECATION FOR FRAUD 

Equitable Grounds— • 

Of setting aside sale in execution Where a sale in execution took place under an 
order obtained notwithstanding a consent, on the part of the decree holder s 
pleadei , to a petition by the judgment debtor for a postponement, the petition, so 
consented to, having been b> mistake, afterwards presented to, and filed by, the 
judgment debtor in the wrong Court held that the judgment debtor was entitled 
to a decree in a suit brought to have the sale set aside, no title having passed 
therebip 

GANOA PERSHAt) SAHU V G01>AL SiNGH XI 13b 

Equitable Hoptjaje — 

See BEGISTRATION ACT, 1887, h 17, CL {H) 

Deposit of title deeds — Piiority — Registration Act (III of s 48 A deposit of 

title deeds of certain proper^, under a verbal arrangement to secure payment of a 
debt, IS not an ‘‘ oral agreement or declaration relating to such property ” within 
4he meaning of s 48 of the Registration Act • 

COttGANt? POGOSE XI 158 

Equfty and good oonscienoe— 

See Fbaud upon Cbeditobb 

Appheatwn of principles Sec Mahomedan LAW (SUCCESSION) 

Error — • 

Inineamre^nent of char lands y Effect of See MEASUREMENT 01 CHUR LANDS 
ACCORDING TO AGREI MENT • 

lilitate— • * 

Acquired by ^ughter on transfer by uidow. Effect of as against eoUatetal hours 
See Hindu Law, alienation 

Deseendmg to single heir • See OUDETHstates’ ACT, I OF 1869, B 8 

Limited to take effect m favour of a persm after anUher's death See MAHOMEDAN 
LAW . • 

Meanmg of, as used vn Act XIV of 1882, s 385 See BUTWaba undbb 
BEOULATION XIX OF 1884 

Estoppel—* ' 

Cvnl Proeedure Code (Act VIII of 18W), s 346 — Prooedmre Code (Act XIV of 
1882), «a 881, iS/^LumtaiMn Aa (XV of 1877), Sch II, Art Xl—Irmotedum 
(Act IX of 1871), Sch II, Art 15 — SuUfor potieeotan In oertom pm. 

ceedingB'lu^ was attadiedt but before •tbs «M.le the iadgmeDt.dnMBn, with the 
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Estoppel — (contmued ) 
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peimissiOD of the Court, sold the laud to the plaintifCs Previous to this sale, 
certain persons had come forward lu the execution proceedings and had claimed the 
land as having been sold to them by the father of the judgment debtors , this claim 
was disallowed in November 1876 In 1881 the plaintiffs, alleging that they had 
been dispossebsod by certain persons, amongst whoifi were the claimants in the exe 
cutiqn proceedings, brought a suit to recover possession of this land against these 
persons This suit was decided against the plaintiffs in the lower Appellate Court, 
on the ground that they had failed to prove that they had been in possession of the 
land 12 vears before suit On appeal to the High Court the plaintiffs ,*appellaiits 
contended that the claim of the defendants in the ei^ution proceedings having 
been rejected, and they not having brought a regular suit within one year from the 
order of rejection to establish their right to possobsion, the defendants were prevented • 
by that order from contending that the plaintiffs had not been in possession at the 
time of that order Hcldj that the order did not operate as an estoppel against the 
defendants and even if it could so operate it would not do so until the time had 
run out, within which the> could have brought a suit to establish their right to 
possession, and that such time had not Expired 

GLND LALli Tl-WABI y DENONATH RAM TFWARI XI 673 

Emaence Act 1872 a 115 — Petition to postpone sale in execution of decree To 
petition for the postponement of a sale m execution of decree m not an intentional 
causing or permitting the decree holder to believe that the judgment debtdr admits 
that the decree can be legally executed, and occasions no estoppel within the 
Indian Evidence Act 1872 s 1:^6 The judgment debtor Can notwithstanding 
his having filed such a petition, maintain that execution ib barred by lapse of 
time • 


Mina KONWARlu JUGGAT SET ANl X 196 

Of tenant Evidence — Acf i o/187‘2, s 116 — Derivative title A a ryot, being in pos 

session of a certain holding, executed a kabukat regardmjl( this holding in favour of 
B (who claimed the land, in which the holding was included, under a derivative 
title from the last owner), and paid rent to B thereunder Heldf that A was not 
estopped bv s 116 of the Evidence Act from disputing B s title The words at 
the beginning of the tenancy *Mn s 116 of Act 1 of 1872 only apply to cases in 
which tenants are put into pobsession of the tenancy by the person to whom they 
have attorned, and not vo cises in which the tenants had previously been in posses 
Bion ^ 

LAL MAHOMFD V KALLANGS ’ XI 519 


Evidence— 

EVIDENCE * X 1024 

Sec EsioiiEii Oh Tenant Registration ob Mahomed an Marriages 
A deposition of a person who has accepted a pardon affd given evidence in the 
Magistrate’s Court is not admissible against himself when thi pardon is revoked, 
and he is pu^ upon his trial befoie the Sessions Court, without proof of his identity • 
with the person who gave evidence before the Magistrate ^ 

QUEEN Empress v Dooroa Sonar Xi 580 

An accused is not bound to account for his movements at or about the time an 
offence was committed* unless there has been given legal evidence sufficient prtmd 
facie to convict him of the offence • 

QUEEN EMPRESS v BEPIN BISWAS ♦ X 970^ 

As to nature and extent of grants of julkiir rights in tidal navigable rivers See 
JULKUB Rights in tidad navkxAble rivers, GteANT of by Crown 
By comparison of hand writing See REVISION ON FACTS 

Collection papers are no evidence per se , they can only be used when they are pro 
duoed by a person who has collected rent in accordance with them? and who 
merely uses them for the purpose of refreshing Isis memory^ 

MAHOMED MAHMOOD V SAFAR ALI XI 407 

Crumnal Procedure Code — Act X of 1882, s ^0 — Report of “ Additional Chsmicdl 
Exaanimi ’ A document purporting to be a report under the hand of an 
Additional Chemical Examiner ’ upon a matter or thing submitted to him for 
analysis and report, cannot be received in evidence under s 510 of Act % of 1889 
QUEEN Empress V autalMuchi * X 1096 

Decree inprevims suit Effect of a previous de(!)ree, as evidence in a subsequent 
smt, stated 

BAMJAN KHAN iTEAMJAN CHAMAR 
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Kfidenoe — (cmUmied ) 

Inadmissible in execution proceedings to explain the terms of a decree 
NUDDYAB CHAND SHAHA V GOBIND GHUNDEB GUHA X 1092 

Inpnor smty by one co sharer admissible in subsequent suit cujamst all the co sharers — 
Admission made by one co sharer evidence against the others — Evidence Act {I of 
1672) , 9 18 In a buit between a ^a^indar and hi» ijaradars for rent a person , who 
was one of several jotedars in the mehal was called as a witness for the zamindar, 
and admitted the fact that an arrangement existed whereby he and his co jotedars had 
agreed to pay rent to the zamindar direct this suit was decided in favour of the 
zammdar Tne ijatadars then brought a suit against the fotedarSt amongst 
whom was the witness abovendentioned to recovei^ the sum which the 'fotedars 
ought to have paid to the zammdar direct, and which the ijaradars had been 
decreed to pay The jotedars disclaimed all liability to pay rent to the ijaradars , 
in this suit the evidence given by the jotedai in the zamitidar’s suit was received as 
evidence on behalf of the plaintiffs against all the defondantb Held, that the 
evidence was admissible 

KOWSULLIAH SUNDABI BAbI V MUKPA SUNDABI DAbI XI 588 

Invalidating ivritten agreement Evidence of oral agreement — Fraud — Act I of 1872, 

8 92, proviso 1 — Contract — Unlawful consideration --Act IX o/ 1872, s 23 Plaintiff 
sued to recover rent under a kabuliat The defendant admitted execution of the 
kabuliat, but asserted that he executed it in order to enable the plaintiff to bell the 
land at a high price the plaintiff agreeing to make over to him Bs 282 out of the 
purchase money, and to obtain for him fiom the purchaser i mourasi poitah of the 
land , it never having been intended that an} ren^ should be payable under the 
kabuliat Held, that evidence of the oral agreement was admissible for the 
purpose of proving the fraudulent character of the transaction between the parties 
KASHI Nath CHUKERBATI v BRINDABUN CHUKERBAn X 649 

Irrelevant statement of a person who died before suit See REVISION ON PACTS 
Judgments, not inter partes — Admissibility of evidence In a suit for possession of 
land, the defendant in order to show the character of his possession, offered m 
evidence a judgment obtained by him in a suit to which the pUintiff or his prede 
cessors in title were not parties Held that the judgment was admissible in 
evidence 

PBABI MOHUN MUKV RTl V DBOBOMOYI DABIA XI 745 

Jumma wasil baki papers — Bight of vntness preparing them to refresh his memory 
from th^n Jumma wasil baki papers are not admissible as independent evidence 
of the amount of Vent mentioned therein but it is perfectly right that a person 
who has prepared such jumma wasil baki papers on receiving payment of the rents, 
should refresh his memory from such papers when giving evidence as to the 
amount of rent payable * 

AKHIIi CHANDRA OHOWDHRY V NAYU X 248 

Of an offence causing disappearance of Sec PPNAL CODE ACT XLV OF 1860 
SB 176, 201 

Of tipprover See MISDIRECTION • 

Of intef^tion See GRANT 
Of nSkrket rate See MARKET RATE 

Of Marriage insufficient in criminal case Betrial o^de^ed for further evidence See 
Rbtriad, Disoreiion of Judge in ordering 
Of oral evidence when adimss^ble to show intention of parties to^ treat a clause in a 
bond as peneJ See Pl^AETY Gdause in BOND 
Of Police Officer See INCRIMINATING STATEMENT BY PRISONER TO POLICE 

Officer • 

Of substituted service for purposSk of enhancement, Natuie of See NOTICE OS 
Enhancement, Substitotfd service of 
Record of where accused has absconded See DEPOSITION WHERE ACCUSED HAS 
absconded • 

Reference to text books trial — Rifht of prisoner as to calling evidence — Pre 

sumption A well known treatise, such as Taylor^s Medicial Jurisprudence, may 
be ref^ed to in the odhrse of tria?* Hatim v The Empress followed A 
prisoner, or his Oounsel, is at hbertv to offer evidence or not, as he 
thinks proper, and no inference unfavourable to him can be drawn because he 
takes one opurse rather than another 

Hurry Ch^n OHUCKERBuigrY i THE Empress X 140 

Bent suit--*l>ecre 0 gbiamed parte ag»imt registered tenant In a suit for rent the 
plaintiff claimed that he was entitled to payment both m cash and kind , and in 
order to^show that he was entitled to recover rent m kind tendered two ex parte 
decrees obtained by his predecessor against the porspns regisitordd as tenants of the 
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Biriddnoe — (concluded ) 

tenure at the time the decrees were obtained, such decrees being for rent both in 
cash and kind It appeared that the defendant was the owner of the tenure at the 
time the two decrees were passed having acqui red the tenure by foreclosure although 
he had not registered the transfer in the plaintiff’s books and that he was not made 
a party to the suits in which the decree was passed^ Held, that as the defendant was 
ndt a party to the suits in which the decrees were obtained, and did not claim 
through the parties agamst whom they were passed, thev were not admissible in 
the suit as evidence against him The decision in S)iani C}ia/r\^ Koondoo 
V Br&fonath Pal Chowdhry does noc lay down that a decree against a 
registered tenant is to be evidence for ever in future proceedings against an iinre 
gistered transferee not a part} to it but all that case decides is, that for the 
purpose of satisfj ing that particular decree an unregistered transferee ts bound by • 
it whether he was a part} to the suit or not, the tenure being liable for the rent 
Ram Narain Rai v Ram Coomar Chundpr Poddar XI 662 

Statement against interest See HINDU LAW 

Varying vmtten agreement — Oral evidence ivJien adjmssible to prove that con 
stderatton money stated in contract to have been paid has not been paid but has 
been applied in a nay agreed on between Die parties — It vidence Act, I of 1872, s 92 
A deed of putowa contained a recit il of the pigment of the sum of Rs 2,000 as bonus 
to the plaintiff by the defendant, the mode of payment being stated to be ii} cash in 
one lump sum The plain tifi sued to recover the sum of Rs 1 850 alleging that only 
Rs 150 had been paid and not Rs 2 000 i,s*rooited in the puton a The defendant 
admitted that Rs 850 was duo ^nd as to the remaining Rs 1,000 alleged that, at 
the time of the transaction, it was agreed that the sum of Rs 1 000 was to bo 
retained by him on account of a debt due by one of the plaintiff s reAation to him 
The plaintiff objected that the evidence to the agreement set up by the defendant 
was inadmissible Held, that, inasmuch as it was open to the plaintiff under 
proviso 1 of s 92 of the L vidence Act to prove by oral <^idenee that the whole of 
the consideration money had not been paid it was equally competent to the 
defendant, in answer to such case to adduce evidence to prove the true nature of 
the contract, and that the consideration was differ* nt from that stated lu the 
contract Held also, that the plea of the defendant substantially was that, 
although the consideration was fixed at Rs 2 000 there was a separate oral 
agreement to the effect that out of thit sura the plaintiff was to refund Rs 1,000 
on account of the debt due from his relative and that on this ground the 
oral evidence tendered was idmi^siblo under proviso 2 of s 92 pf the Acf the 
stipulation as to the refund of the Rs 1 000 not being inconsistent with the 
recital as to the consideration in the contract 

LALA HIMMAT SAHAI Sing ti LLFV^HriiLFN . XI 486 

Evidenoe Act — 

I of 1872— 

s 6 Statement made to third person by person ingmed The only evidence ^ 
against a prisoner charged with having voluntarily caused grievous hurt * 
was a statement made in the presence of the prisoner by the person injured t<fa 
third person immediately after the commission of the offence Tho^^nsoner did* 
not, when the statement was made deny that she had done the act complained 
of Held, that the ewdence was admissible under s 6 and s 8, Illustration (p) 
of the Evidence Act • * 

IN THE MATTFB OF THE PETITION OF SUBAT DHOBNI • X 302 

S IS See EVIDFNGE in prior suit by one CO SHARER ADI^SBIBLF IN SUB 
SEQUENT SUIT AGAINST ALL THE CO-SHARLRS • 
s 27 See CONFESSION MADE TO A POLICE OPIICER • 

s 80 See DEPOSITION OP ACCUSED WHEN ADMISSIBLE IN EVIDENCE AGAINST 
HIM IN A SUBSEQUENT PROCEEDING 
S 90 See CUSTODY OP DOCUMENT THIRTY YE^RS OLD 
S 92 See EVIDENCE VARYING WRITTEN AGBEPMPNT 
B 115 See Estoppel 
8 116 See ESTOPPEL OP TENANT 

Examination — 

Of prisoner by Judqe See ObimINAIi Pbocedubb CODG, 1882, S 342 • 

Exolnslon — * 

From jomt property See LiUlTATlON AOT (XV (jkl877), SOH II, Abt 127 
Of tme of proceed)^ bonft flde «n Court for a cause of hke nature to want of jurudtc 
turn Bee LIMITATION ACT, XV OF 1877, « U 
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Exmution— 

See Step in aid op Execution Symbolical possession, Effect op 
Informal a^l%cat%on for See STEP IN AID OF EXECUTION 

Execution of Decree— 

See APPEALABLE OBDEB APPEAL FBOM OBDEB PASSED IN EXECUTION OF 

Decree upon bond specially beqistebed under s 53 of act XX <of 
1866 Civil Procedure Code, 1882 ss 267 a, 258 Limitation applic 
ABLE TO Execution op Decree passed when act XIV of 1869 was in 
FORCE Sale in execut^jon of decree Salf in execution op Decree 
AGAINST Estate op Deceased Stfp in aid of execution 
Mter satisfaction See Right OF SUIT 

Barred by limitation See SALE IN EXECUTION OP DECREE 

By mortgagee purchasing under his own decree See CIVIL PROCEDURE CODE, 1882, 

S 295 

By what limitation governed See EXECUTION OP Decbfe 
Ciml Procedure Code (Act XIV of 1882), ss 262, jpjoviso (b) and 244 (cl e) — Trans 
feree of a money decree to one oj several co judgment debtors Certain property 
was mortgaged by A to B Subsequently this property was purchased by C at a 
sale held in execution of a decree obtained by a third person against A B then 
brought a suit on his mortgage bond against A and C and obtained a decree 
for the sale of the mortgaged properties and also a personal decree against A , B 
assigned his rights under this decreed to C who applied for execution under 
s 232 of the Code A objected to execution issuing orelyiiig on proviso (b) to s 232 
Held, that proviso (b) to s 232 applies only to decrees for money personally due 
by two or more persons , and that the decree obtained by B against A and C, not 
being a personal decree against C (he having been midea defendant only by 
reason that he had purchased the mortgaged property subject to th^ mortgage 
debt), C, as assignee of B, -was entitled to take out execution 

Lalla Bhagun Pershad V Holloway XI 393 

Decree under s 210 of Act XIV of 1882, Limitation — Civil Procedwe Code, Act XIV 
of 1882, s 210 On the 23rd February 1878 an application was made for execution 
of a decree dated the 3rd December 1877, in which the decree holder stated that 
the judgment debtor had agreed to pay the balance then due on the 13th August 
1878 The application was then struck off on the 26th June 1878 On the 80th 
June IS81 the jlecree<holder again applied for execution, and on the 11th July 
1881 the judgment debtor with the consent of the decree holder, ap|died for time 
to pay the balance due till the 8th September 188l, and that application was also 
struck off On the 1st March 1883 the decree holder again applied for execution 
Held, that the application wan not barred by limitation upon the ground that the 
application by the judgment debtor, made on the 11th July 1881, alleging that he 
had come to an arrangen^eiit with the decree holder for the payment of the amount 
due by instalments, having fesulted in its being registered and the proceedings 
•-struck off, amounted to a direction that the decretal amount be paid by inst^ 
ments as stipulated in the petitions, and that this being so, there was a decree 
passed on that date under the provisions of the second paragraph of s 210 of the 
Code of Civil Procedure, of which the decree holder was entitled to have execution 
JhotiSahuu BhubunGir XI 143 

Limitation — ApplicationfOf execution by what limitation governed — Act XV of 1877 — 

Act XIV of 1869, 8 Proceeding to enforce decree Act XV of 1877 operates 
from the date on which it came into force as regards all applications made under 
it Behari Lali v Ooberdhun Lall dissented from An application for 
execution was made on the 2nd of March 1872 In the execution 
proceedings certain properties were attached and a sale proclamation was issued 
A claim to portion of the properties was then preferred by third parties, and 
allowed on the 17th of June 1872 The decree holder failed to take neoessaxy 
measures to bring the w'emainder of the property to sale, and the case was struck 
otf on the 4th of July 1872 A subsei^uent application for execution vtras made on 
the 14th of June 1875 ' that &e subs^uent application was not barred by 
the provisions of s 20, Act XIV of 1859 Bond fide proceedings in resistance of a 
, claim to attach properties are pfoceedings to enforce a decree within the meaning 
of B 90 Act XIV of 109 

BaOHABAlll DUTTA 0 ABDViC. WABBO XI SO 

Obstrw^wn io See ONUS op PRQOfp 

(Xitamed hy gmng fomud i^setsion, smtfor posseseum See Surr poB 

Possession aftbb formal possession pas peen given m execution 








